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THE 

PREFACE. 

TT  may  not  be  improper  to  acquaint  the  pnblick 
with  my  reafous  for  droppiag  the  plan  I  fet 
out  with,  in  my  firft  volume,  of  ranging  the  cafes 
under  their  particular  heads  of  equity,  in  an  alpha- 
betical feries  :  in  the  iiril  place,  the  benefit  re- 
fulcing  from- it,  is  by  no  means  equivalent  to  the 
immenfe  labour  and  trouble  it  requires  to  reduce 
them  to  fuch  an  order;  and  in  the  next  I  have  been 
informed,  that  fome  of  the  mod  eminent  pradlifers 
in  the  law  have  exprefRd  their  difapprobation  of 
it,  and  concur  with  me,  in  thinking  it  did  by  no 
means  anfwer  my  intention,  coafidering  the 
length  of  time  it  neceffarily  took  up  to  methodize 
them  in  this  manner. 

It  cannot  be  fuppofed  that  gentlemen  who  are 
iubufinefs  can  finci  leifure  to  read  a  v/ork  regularly 
through,  as  a  digeft  or  fyftcm  of  equity,  and  there- 
fore, inftead  of  purfaing  this  fcheme,  !  have  taken 
care  to  make  a  very  large  and  copious  tableof  prin- 
cipal matters,  which  I  flatter  myfelf  willefFe(f!:ually 
fupply  the  place  of  it ;  and  that  each  cafe  will  be  fo 
fully  and  clearly  abftradled  in  this  table,  together 
with  the  points  that  may  arifc  in  it,  that  it  may 
fafely  be  cited  from  thence,  if  the  perfon  who  has 
immediate  occaiion  for  it,  fhould  not  have  time 
to  read  it  at  large  m  the  body  of  the  work. 

The  cafes  in  my  fecond  and  third  volumes  fol- 
lowing m  a  fucceffion  of  time,  according  to  the 
refpediive  years  in  which  they  were  heard,  have 
enabled  me  to  fend  them  much  fooner  to  the  prefs, 
*and  to  anfwer  the  demand  of  the  public  for  the 
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remainder  of  thefe  reports;  for,  as  my  bookfellers 
have  informed  me,  great  numbers  of  the  profef- 
fion  have  declared  they  will  not  purchafe  the  firft 
volume,  till  they  .fee  the  whole  work  is  complete, 
which  with  the  other  reafons  affigned,  I  appre- 
hend will  fufficiently  juftify  me  in  laying  my  ori- 
ginal plan  intirely  afi.de. 

To  prevent  miftakes,  with  regard  to  the  ftate  of 
a  cafe,  or  the  decree,  I  have  been  at  the  trouble 
and  expence  of  comparing  my  notes  with  the  re- 
gifter,  and  have,  in  thofe  inftances  where  I  thought 
it  v/as  neceffary,  taken  the  ftate  of  the  cafe  from 
thence,  and  in  fome  of  the  moil  material,  hai;e 
given  the  fubftance  of  the  decree,  which  I  imagine 
muil  naturally  reflect  light  upon  the  cafes  them- 
feives ;  but  it  has  not  always  been  in  my  power 
to  do  this,  for  where  the  court  have  been  of  opi- 
nion to  difmifs  the  plaintiff's  bill,  the  regifter  has 
only  made  a  minutp  of  the  difmifiion,  and  the 
cafe  at  larg.e  has  not  been  entered  in  the  report 
ofnce,  the  parties  in  the  fuit  not  chufing  to  be  at 
the  expence  of  it. 

In  anfwer  to  the  objection  that  may  be  made  to 
my  fetting  forth fometiniesthedeclarations  of  Lord 
Irlardivicke^  and  his  decrees  fo  much  at  large,  I 
hope  it  is  I'ujfEcient  to  fay,  that  if  it  is  an  error,, 
it  is  more  excufable  than  to  add  at  the  end  of  the 
cafe,  which  frequently  occurs  in  other  books  of 
reports,  and  Jo  the  cotirt  decreed  accordingly^  or  words- 
of  the  like  import  ;  for  it  is  very  obvious  that  fuch 
a  loofe  and  general  expreffion  mufiihut  out  a  very 
confiderable  light,  which  v/ould  naturally  have 
elucidated  the  cafe  itfelf,  if  fuch  parts  of  the  de- 
crees had  been  taken  from  the  regifter,  as  do  ef- 
lentially  relate  to  the  points  made  in  the  caufe. 

i  am  aware  too,  another  ohjedion  may  be  made  ' 
to  caies  of  practice  occurring  fo  frequently  in  th*^ 
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courfe  of  this  work;  but  I  hope  the  eminent  prac- 
titioners of  the  law  will  pleale  to  remember,  what 
difScalties  they  had  to  encounter  at  their  firfl:  fet- 
ting  out  in  theprofeffion,  and  pardon  me  for  infert- 
ing  thefe  cafes,  which  are  publlftied  merely  for  the 
edification  and  inftrudlion  of  ftudents  and  young 
counfel,  who,  for  want  of  a  guide  to  condu6l  them 
in  their  long  and  tedious  journey  through  Wefi^ 
minjler-hall^  often  wander  out  of  the  way,  and  are 
fome  time,  at  leaft,  loft  and  bewildered  in  the  laby- 
rinths of  the  law,  before  they  are  able  to  get  into 
the  right  road. 

Where  a  cafe  is  very  long,  from  the  number  of 
particulars  it  confifts  of,  1  have  thought  it  more 
advifeable  to  give  the  abftrad  of  it  in  the  Table  of 
Principal  Matters,  rather  than  run  out  the  mar- 
ginal notes  to  an  immoderate  length,  efpecially  as 
they  muft  neceffarily  be  in  a  fmallercharader  than 
the  body  of  the  work,  and  ftrain  the  eyes  more  in 
reading  them, 

I  think  it  incumbent  on  me  to  take  notice,  why 
I  have  not  troubled  the  judges  with  an  application 
for  their  imprimatur :  they  could  not,  from  their 
fituation,  be  fuppofed  to  examine  the  manufcript 
v/ith  any  accuracy  before  it  was  printed;  and  there- 
fore to  foiicit  them  to  give  the  fanclion  of  their 
names  to  a  performance  with  which  they  were  en- 
tirely unacquainted,  in  my  opinion,  would  have 
been  paying  their  lordfhips  a  very  ill  compliment; 
and  however  flattering  the  approbationof  the  Great 
Men  of  the  Law,  who  now  fo  eminently  adorn  the 
courts  of  juftice,  might  be  to  the  author,  and  what- 
ever weight  and  authority  it  might  have  given  to 
this  work,  or  honour  it  might  have  refledled  upon 
it,  I  chofe  rather,  after  a  complete  and  candid  ex- 
amination of  thefe  reports,  they  ihould  either  rife 
or  fall  in  the  efteem  of  the  public,  according  to 
their  real  and  intrinfic  merit  only. 
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.  I  take  the  liberty  of  menrioning,  for  the  fake 
of  thofe  gentlemen  whr  fe  pracflice  lies  chiefly  in 
the  courts  of  common  law,  that  during  the  time 
Lord  H.rdwicke  prefided  in  Chancery,  feveral  very 
material  points  of  law,  vvhich  incidentally  arofe 
in  fomc  of  thef  -  cafes,  were  determined  by  him 
with  the  utmoft  precifion,  and  in  a  very  maflerly 
manner. 

A  very  ingenious  friend  of  mine  having  fur- 
nifhed  me  with  Lord  Hardwicke\  argument  in 
Middleton  and  Crofts^  when  he  delivered  the  opi- 
nion of  the  court  of  King's  Fench  in  rhiu  cafe, 
I  have  added  it  ai  the  end  of  this  volume  by  way 
of  appendix. 

In  Sir  John  Strange  2>  Reports,  there  is  only  a 
fliort  fl^etch,  or  rather  the  outlines  of  his  Lord- 
fliip's  a^giunenr;  and  as  I  have  been  enabled  to 
give  it  to  tbe  public  at  large,  flatter  niyfeli  ii  will 
fufficicntly  plead  my  excufe  for  incioducing  it 
here. 

No  c?.re  or  pains  have  been  wanting  to  make  this 
work  complete  ;  and  1  am  pcrfuaded,  from  the 
known  cane: our  an  :  -  ''voxvy^mxy  >of  tiie  prcfeilors  of 
the  law,  that  they  /  -  the  goodntis  to  over- 
look any  failings  or  imperieclions 

« — — ..^  ^j^ms  aut  Jnciiria  fi:dit^ 

Before  I  conclude,  permit  me  to  add,  that  I  fli'rdl 
think  iiivfelf  pefculiarly  happy,  if  1  have,  ill  fbme 
mealure,  at  leaft,  done  jiilbce  to  the  (^etermiiia- 
tions  of  ihe  Great  Man  v^^hoie  name  is  prehxed  to 
tliis  work,  and  who,  whilit  he  lived,  was  iui  cr- 
namenc  of  the  prefcnt,  and  vvili  be  a  moll  illufui- 
ous  pattern  to  ail  fuccLcding  ages. 
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Alphabetically  difpofed,  in  fuch  an  Order,  as  that  the  Cases  may  be  founj 
by  the  Names  either  of  the  PlaintifTs  or  Defendants. 

N»  B,  Where  verfus  follows  the  firft  Name,  it  is  that  of  the  PlaintifF;  where 
a/2clj  it  is  the  Name  of  the  Defendant, 
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Aihdown  and  Stileman.  477?  6o3 
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Aitel  V,  Montgomery.  13;*) 
Athol  (Duke  and  Dutchefs  of)  and 

Lanoy.  44.4 
Atkinfon  v.  Turner,  4; 
Atkins  V.  Smith.  63 
Attorney  general  and  Baylls.  239 
Attorney  general  ^'.  Bucknali.  328 
Attorney  general 'y.  Davy.  212 
Attorney  general  ^^.fi^^O{Ugomery.  378 
Atrorney  general  v  Pearce.  87 
Attorney  general  and  Reeve.  223 
Attorney  general  ly.  oawiell.  497 


Attorney  general  ^/z^/ Stiles.  P^^^  152 
Aylet  Dodd.  238 
Ayliffe -y.  Murray.  58 

B. 
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BagTnaw  v.  Spencer.    246,  570,  577 
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Baker  v>  hart.  488 
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B-iker        Richards.  ^21 
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Barber  and  Davy.  48^ 
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Baron  a?nl  French.  '  120 
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Bateman  (Lord)        Hanbury,  6  j 

Bates  v»  Dandy.  207 
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Beauclerk  a?id  Duke  of  St.  Albnns. 
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mer. Page  30S 
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Beaufort  (Duke  of)  and  Roy.  190 
Bellamont-  (Earl  of  }  atid  Connor.  382 
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Bicknel  v»  Page.  79 
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Blackweli  v.  Harper.  93 
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Duchefs  Dowager  of  Marlborough. 

542 

Blew  and  MarOiall.  217 
Booth  V.  Booth,  343 
Booth  «/?(iTreIawney,  307 
Booth  and  Walmelley.  25,  27 

Boughton  and  Brudenell,  268 
Bowden  Bcauchamp.  82 
Brace  v.  Harringtort.  235 
Brace  v.  Tayler.  253 
Bradford  Buflar.  22o 
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Brafbrid^e  "J.  oodrofFe.  68 
Brereton  Ganuil.  240 
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Brook  V.  Gaily.  34 
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Brown  and  Burk. 
Brown  and  Langley. 
Brudenell  v,  Rougn.ton. 


43 
397 
195 
268 

Backnall  afid  Attorney  general.  328 
Buffar  V,  Bradford.  220 
Burtord  (the  Baihils  of,  &c.)  v,  Lent- 
hall.  551 
Burk  V'  Brown.  397 


Page  397 
627 
218 
114 
1 1 1 
89 
306 


277 
4c8 
?39>  242 
140 

354 
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ib. 
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380 
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Burk  and  Fitzgerald^, 
Burrows  and  Morris. 
Burton  andhong. 
Burton  Mattons, 
Burton  and  Scarbrough, 
Buffey  and  Hodgfon. 
Butler  a?id  Jackibn. 

Car  v»  Car. 

Cardonne]_^«J  Hedges, 
Carkon  and  Lowther. 
Carry  afid  Franks. 
Carter  Hall. 
Carter  and  Lee. 
Carter  ajid  Lloyd. 
Cartwright  and  Matthev/s. 
Cartwright  v.  Pulteny. 
Cay  and  Willats. 

Champernoon  v.  The  Borough  of  Tot- 
nefs.  112 
Chandos  (Duke  of  )  ajtd  Smith'.  159 
Charitable  Corporation  v.  Sir  Robert 
Sutton.  400 
Chauncy  "y.  Graydon.  6i6 
Chauncy  v.  Tahourden.  392 
Child  (Sir  Csefar)  v.  Gibfon.  603 
Chltty  v»  Selwyn.      ■  3^^ 
Cholmley       Countefs  Dowager  of 
Oxford.  267 
Clark  and  Kinafton.  204 
Clarke  and  Montgomery.  378 
Clark  V.  Perlam.  333,  337 

Clarke  fl;;r/Poore.  c;i^ 
Claverden  and  W ebbe,  424 
Clayton  ^'.  Cookes.  44^ 
Clerk  V.  Miller.  37Q 
C]  if  ton  and  Mack  worth. 
Cockeril /z;/^/ Grey.  114 
Cocks  V.  Worthington,  235,  236 
Coddrington  (Lady)  v,  England.  167 
Coleman  and  Ryves.-  4:^9 
Coifon  V,  Colfon.  246,  24.7 

Combe  ^'.  Combe.  ig^ 
Condon  afid  Lowther.  127,  \  j^o 

Connor  v.  Earl  of  Bellamont.  382 
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Cook     Martyn.  2 
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Coxeter  Jones.  400 
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Croucher  «3;7^Lingood.  395 
Cumming  afid   Sir  John  Robinfon. 

409 

Curl  ^«^/ Pope.     '  342 
D. 

paley  v»  Sir  Edward  Defbouvene. 

261 

Dandy  and  Bates.  207 
Darwent  ^'.  Walton.  510 
Davis  and  Drapers  Company.  211, 

295 

Davis  V,  Davis.  2 1 

Davy  Attorney  general.  212 
Davy  V,  Barber.  489 
Davy  V.  Barker.  2 
Dean  and  Chapter  of  Ely  v*  Sir 
Simeon  Stewart.  44 
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Dodd  Hine.  275 
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Dodgfon  Abraham.  157 
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Dormer  v,  Fortefcue.  282 
Dormer,  Mifs  and  Lord  George  Beau- 
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Drapers  Company  v.  Davis.  21 1,  295 
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E. 

Eade  <7f7^/ Lingood.  501 
Eaft  India  Company  %).  Vincent.  83 
Ekins  and  Green,  ^  47^ 


Elliot  -y.  Merriman.  Page 
Ely  (Dean  and  Chapter  of)  v.  Stewart 

Sir  Simeon.  44 
Ely  (Dean  and  Chapter  of  J  v.  W  ar- 

ren.  189 
Emes  Hancock.  507 
England  Lady  Coddrington.  167 
Evans  and  Thornhiil,  ^3^ 
Evans  and  Stone.  86 
Ewer  and  Lock  wood.  303 
Exceptions  to  a  Mafher's  report.  61 
Eyles  Smith.  385 
Eyre  and  Aihurft.  5 1 


Farnham  v*  Philips.  215 

Fell  V,  Lutwidge,  120 

Fell  and  Weedbn.  1 23 
Fellows       Smith.  ^2,377 

Fitzer  v.  Fitzer.  511 

Fitzgerald  v.  Burk.  397 
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Fortefcue       Dormer.  282 
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Galton  V.  Hancock. 
Gamul  and  Brereton. 
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296 

Godolphin  'y,  Abingdon.  5-7 
I  Godwin 


A  ^  K'^'L'E.  of  the  Names  of  the  Cafes^ 


Gcdwm     IVinfmore.  P^g^  S'^S 

Gould     Tancred.  533 

Gratwick      Simpfon.  144 

Grey  and  Newfham,  286 

Graydon  Chauncy.  616 
Gray  don  v.  Hicks  and  Gray  don  v, 

Graydon.  16 

Green  v-  Ekins.  473 

Green  v.  SuaiTo.  229 

Grey  "z;,  CockeriL  •    1 14 

Grimes  v.  French.  141 

Grofvencr  v.  Lane.  180 

Grove  a?id  Michaux.  2 1  o 

Gvubb  and  Bigglefton.  48 

Gryle  t;.  Gryie.  1 76 

Guillam  v»  Holland.  343 

Gumbleton,  ex  parte*  70 

GuriQi  V,  Donovan.  166 

Chyles  v»  Wilcox.  141 


Hail  V.  Carter.  354 
Halfam,  ex  parte.  -  50 
Haly  V,  Lane,  181 
Kambly  ^//i  Yates.  237 
Hamiiton  (Lord  Archibald)  and  Small- 
man.  71 
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Hancock  fl//^/  Galton.  423,  427,  430 
Hancock  ^?2^Emes.  507 
Hand  twd  Haws.  ■  615 
Harrington  a?id  Brace.  235 
Harrifon  v.  Harrifon.  i  2 1 
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Lake  and  Goody  ere. 
Lambe  and  Williams. 
Lambe  and  Hanman. 
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Lanoy  v,  Athol.  68, 
Langley  and  Broughton. 
Laflells  and  Cornwallis. 
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Lee  V*  D'aranda, 
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Makepiece  and  Fletcher.  582 
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Martin       Cooke.  141 
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Middlecombe  v,  Marlow.  419,  514 

Miller       Clark.  68 

Miller  and  Abney.  77j  273 

Miller  v.  Turner.  117,  122 

Miller  Taylor.  142 
Milner     Colmer.         68j  419,  448 
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Moore  V*  Mayhew.  397 
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Moreland  Bennett.  144 
Moreland  and  Blackfton.  352 
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Morgan  and  Jones.  250,  416,  579 
Morgan  Gardiner.  128 
Morgan  v,  Harris.  126 
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Mprris^;;i  Portmore.  383 
Morris  v.  Legay.  444 
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Nefbitt  and  Toity.  61 

Nefbitt  V.  Scott.  382 

Netterville  and  CampbelL  264 

Neville  V,  Neville.  582 

Newman  v,  Cartony.  68 
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Newnham  and  Leman,  144,  435 
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Nicholls  tf;/^/ Hardingham,  397,  631 

Nlcholls  V.  Oiborn.  475 

NichoUs  V.  Leefon.  376,  541 

NLcholls  V.  Skinner.  89 

Nicholls  V,  Hooper.  89,  314 

Nicholls  V,  NichoJls.  193 

Nicholls  and  Chival.  276 

Nicols  i;.  Gould.  252 

Noke's  Cafe.  228 

North  V.  Purden.  18 

Norris  v,  Le  Neve,  59 

Northey  v.  Northey.  105,598 

Norton  and  Crop.  15O 

Norton  v»  Frecker.  259,  37<^ 

Northcote  and  Licledon,  427 

Norton  v.  Turville.  68 

Norton  v.  Whaley.  340 

NoySs^'.  Mordaunt.  629 

Nugent  V.  GifFord.  42 

Nutt  and  White,  490 
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Oliver  v,  Frewia.  69 

Oneal  v.  Mead.  439 
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Orchard  a^id  Clifton.  14 

Ord  a?id  Brandlyn.  542 

Orrery  ^/;^  Mead.  42 
Orrery  and  Sheffield. 

Orde  V.  Hemming.  363 

Ofwald  "y.  Leigh.  144 
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IOfborn  ^;/<r/ Nicholls.  475 
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Packer Hannis. 
Packhurft  and  Dormer. 
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Palling       Stedman.  15,  187,  123 
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Parker  ^2;;// Dixon.  141 

Parker  v.  Appleton.  2 1 1 

Parker  v,  Alh.  71 

Parker  and  Harwell.  1 10 

Parker  T*.  Gerard.  380 

Parker  and  Colville.  445,  479 

Pafke  V,  Morrett.  347 

Parfons  v.  Freeman.  435,  273 
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Parfons  v.  Dunne,  68,  448 
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Partridge        Smith.  '  128,132 
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Pate  and  Fotherby.  229 
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Paul  V*  Birch.  420 

Pawfcy  V,  Edgar.  128 

Pawlet  and  Croft.  I  76 

Pawlet  V,  Delaval.  68 
Pawlet  and  Biihop  of  London.  515 
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Petrie  v.  Petrie.  447 
Pctt  and  Robin fon.  60 
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Pierfon  v.  Shore.  597 
Pierfe  and  Sayer,  630 
Pierce  ^;7^  A  darns.  419 
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Pole  V.  Pole. 
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Read  V,  Snell.         18,  80,  568,  629 


18,69 
71,  611 

209 
640 
179 
46 
loi 


Ready  v,  Colfton 
Reading  v.  Royfton. 
Rebow  Martin. 
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Sak  and  Crompton. 
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Rogers  v.  Linton.  510 
Rolfe  V.  Buddef.  562 
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CASES 


A      S  E 


ARGUED  AND  DETERMINED  IN  THE  TIME  OF 


Lord  Chancellor  HARDWICKE, 


Between  the  Seals  after  i/z'^ry  Term,  173^.    Anon*.  Cafe  I • 

LORD  HARDJVICKE  fald,  that  a  bill,  tho'  depending  AbliUeFnding 
in  Chancery  almoft  fix  years,  was  not  allowed  to  be  fuch  chanTeryrnot 
a  demand,  as  to  take  a  debt  out  of  the  ftatute  of  limitations;  fuffieienc  to  take 
and  Sir  Jofjph  Jekyll.  m  a  cafe  before  him  at  the  Rolls,  declared  a  debt  out  of  the 

r  ir       1        r    1     r  •   •       ,   \  ftatute  of  limi- 

himleit  to  be  01  the  lame  opmion  (i).  tations. 

(1)  Craddod  V,  Marjh.     i  Cha.  Rep.    ante  I  vol.  282.    Sturf  v.  Mellijh,  poji^ 
205.    Hurdret  V.   Calladon^   ibid.  214.    615.    Contra,  anon.  I  Vem,  73, 
Anm,  2  Cha,  Ca.  217.    Lah  v.  HajeSf 


Btmner  v.  Thorpe*  Cafe  2» 

WHERE  a  bill  is  brought  for  a  general  account,  and  the  Where  there  Is 
defendant  fets  forth  a  ftated  one,  the  plaintiff  muft  ftiU 
amend  (x),  but  pays  only  the  cods  of  the  day.  brought  for  a 

general  one,  the 

There  is  no  rule  more  {Iri^lly  adhered  to  In  this  court,  than,  ^e'Jyjf 
that  when  the  defendant  fets  forth  a  ftated  account,  he  fliall  not 
be  obliged  to  go  on  upon  a  general  one,  becaufe  very  often  a 
ftated  account  would  unravel  a  perplexed  affair,  which  might 
otherwife  remain  in  the  dark,  if  left  to  a  general  one, 

(i)  See  a?ite  i  vol.  i.    DawfQn\.  Daivfon,  note  i. 


Bx  parte  Rook,  f  ^  ] 

Cafe  3. 

LORD  Hardwicke  faid,  the  power  of  the  Court  of  Chan-  The  power  of 
eery,  as  to  juftices  of  the  peace,  extends  only  to  the  put-  ^^J^'i'^eri^fuce, 
ting  them  in  commiifion  ;  but  after  they  are  once  in  the  com-  is coafined mere- 
ly to  the  putting 

them  in  commifTion,  and  cannot  punilh  tbeia  for  xnal-behaviour,  which  is  the  province  of  the  Kang** 
J6»cnch  only. 

Vol*  II,  B  miflion 
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^KoQx'  miffion  of  the  peace,  this  court  has  no  right  to  punlfh  them  for 
any  mal-behaviourj  the  only  redrefs  is  to  move  the  Court  of 
King's  Bench  for  an  information,  and  afterwards  the  complain- 
ants may  apply  to  this  court,  to  turn  them  out  of  the  com- 
mifTionj  and  his  Lordfhip  therefore  difmilTed  the  petition. 


Cafe 


e  4. 


^°^0  R  D  Hardwkhe  faid,  where  there  has  been  an  order  that 


An  order  for  a 

caufetoiiand      £^  ^  caufc  fhould  ftand  over  indefinitely;  it  does  not  imply 

over  indefinitely,    ,        -  ^    .  rr-       i  i 

implies  not 'tis   that  the  caufc  IS  put  olF  only  to  the  next  term. 

put  off  to  the 
eext  term. 


Cafe  5. 

A  mortgagee, 
till  he  is  fully 
fatisficd,  is  not 
iftbliged  to  quit 
the  poffeflion  to 
a  purchafer. 

Cafe  6. 


Davy  V.  Barker* 

THIS  Court  will  not  allow  a  purchafer  to  oblige  a  mort- 
gagee in  pofleihon  to  quit  tlie  eftate  to  the  purchafer, 
unlefs  he  will  firll  pay  him  principal,  interefc  and  colts. 


1 3  3 


Cook  r.  Martyfu 

ON  the  1 6th  of  September y  1725,  John  Marty  ft  made  his 
will,  in  which  he  fays,  I  give  all  my  South-fea  bonds, 
"  ^c,  in  truft,  that  my  executrix  lhail  pay  unto  my  fon  John 
*^  Martyn^  the  fum  of  fifty  pounds  per  annum"  And  then 
gives  a  legacy  of  100/.  to  a  niece,  and  feveral  other  pecuniary 
legacies,  all  which  I  direct  to  be  paid  within  fix  months  after 
my  wife  fliall  have  made  a  final  end  of  an  affair  depending  with 
pelation  to  a  particular  eftate;  and  gives  all  the  refidue  of  his 
eftate  to  his  wife,  and  makes  her  fole  executrix. 

The  queftion  upon  this  will  is,  Whether  thefe  are  fpecificfc 
or  general  legacies?  Mr.  Attorney  General,  couilfel  for  the 
executrix,  argued,  that  if  there  is  a  fufBcient  fund,  the  lega 
tees  are  intitled  to  payment,  and  if  not  fufficient,  fo  far  as  it 
goes ;  for  if  a  particular  fund  falls  fhort,  a  fpecifick  legatee 
muft  abate  in  proportion  with  other  legatees,  and  not  be  reim- 
burfed  out  of  the  general  aflets. 

The  executrix,  in  her  anfwcr  to  a  bill  brought  by  one  of  the 
fpecifick  legatees,  allows  the  fund  was  fufficient  to  latisfy  the 
fpecifick  legacies,  but  could  not  fet  forth  what  was  the  cxa£fc 
amount  of  the  Soiitl^-fea  bonds,  i^c. 

It  appeared  in  proof,  that  the  legacies  came  to  2495/.  over 
and  above  the  fifty  pounds  per  aniu  and  the  Souib-fca  bonds,  i^Cm 
amounted  to  2220/.  principal. 

L0R.D  Chancellor,  ' 
As  the  fund  proves  infufficient  to  pay  the  legacies,  Is^it  not 
the  fame  cafe,  as  If  the  teftator  had  faid,  I  give  fuch.  a  fum 
•ut  of  au  eftite  lam  intitled  to  ?  But  if  the  particular  eftate 

fall^ 


m  tile  Time  of  Lord  Chancellor  HARfiwrcKE. 

falls  fhort  of  his  cxpcQ-ations,  will  any  body  fay,  they  fhall  not     Co^J^  ^. 
be  paid  out  of  the  general  affets  ( i )  ?  Martyw,' 

Tlie  payment  within  fix  months  is  no  more  than  a  dirccSlion 
for  the  payment  of  the  fpecifick  legacies,  and  does  not  make 
any  alteration  as  lo  the  fund. 

The  executrix,  by  her  anfwer,  confeiTes  that  flie  hath  Sonth- 
fea  bonds,  South-fed  annuities,  (md other  ajfets,  fufficient  to  fatisfy 
all  the  legacies,  which  is  putting  the  fame  conftru6lion  as  is 
now  contended  for  by  tlic  plaintiffs  ;  and  tho'  no  confelfion  of 
'  law  can  polfibly  hurt  the  party,  unlefs  the  fa6t  be  right,  yet  it 
would  be  abfurd,  as  the  very  fund  the  teftator  had  then  in 
contemplation,  was  not  equal  to  fatisfy  the  legacies  and  annuity, 
if  I  was  not  to  extend  them  to  the  other  part  of  the  perfonal 
edate,  efpecially  where  there  is  a  refidue  allowed  {2)  by  the 
executrix  in  her  anfwer,  after  all  debts  and  legacies  are 
fatished. 

Praying  general  relief  is  fuiTicient,  tho'  the  plaintiff  fhould  Paying  genera^ 
not  be  more  explicit  in  the  prayer  of  the  bill ;  and  Mr.  E.obhu.  ^I'^'i'"  ^  ""'^^ 
a  very  emment  counlel,  uicd  to  lay,  general  relief  was  the  belt 
prayer  next  to  the  Lord's  prayer  (3). 

The  admiffion  of  affets  by  the  executrix  to  one  legatee,  is  an  ^f/^" 
admiifion  to  all.  miffiontoaiL 

But  as  in  this  cafe,  general  relief  is  prayed  in  one  part  of  the  Wh-re  general 
bill,  and  particular  relief  in  another,  it  mult  Hand  over  to  be  prayed 
amended,  upon  paymg  the  colts  01  the  aay.  particular  in  an* 

other,  the  bill 
muft  ftand  over  to  amendedU 

(l)  Sqq  Purfe  V.  SnapUn,  ante  I  vol.        (a)  Set  ante  I  vol.629,  ^3°' 
414.  (3)        poji.  Grimes  w.  Finch,  1 4 1. 

Warner  and  others,  executors  of  Edward  Han-  "1  p|^jj^|.j|^g  ^  -I 

kin^  deceafed,  ■    •  ■  ■■■  j     *         *         Cafe  7* 

Wathins  and  Filliers,  airii^nees  of  Ezekiel  Wool-l  t>  r    j  . 
/       u   ^     .  {.Defendants* 
leyy  a  bankrupt,  3 

TH  E  bill  was  brought  in  order  to  have  an  account  of  the 
tranfa6lIons  between  Woolley  and  Hanhin,  and  to  be  ad- 
mitted as  creditors  to  a  proportionable  fhare  of  the  dividends 
under  the  commiiuon  of  bankruptcy  againft  Ezehiel  Woolley* 

On  the  25  th  of  February ,  ^I'^li  Woolley  hoxxowtd.  500/.  of 
Hankin  on  bottomree,  and  agreed  to  pay  26/.  per  cent*  which 
he  fccured  on  bills  of  fale  and  bills  of  parcel  of  the  cargo,  of 
a  fhip  belonging  to  him  ;  and  the  principal  was  to  be  dif- 
charged,  when  the  remittances  from  the  fliip  and  produce 
were  fold ;  and  after  the  return  of  the  fliip,  till  fuch  fale  was 
Compleated,  only  5/.  per  cent,  intereft  was  to  be  paid  by  the 
borrower.  /f^W/^fy  executed  a  bond  in  the  penalty  of  icooh 
for  performance  of  covenants,  and  the  lender  was  to  chufe  the 
goods  on  which  the  rifque  was  to  be  run;  there  was  a  provlfo, 
if  the  wholefoods  were  loll,  then  the  principal  was  to  fmk 

B  a  intirely. 
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Warner  v.    'mt'irely,  or,  if  only  a  part  of  them,  then  to  abate  proportion- 
Wat  KINS.    ^^^^  .  ^^1^^^  cargoes  were  fent  exa£lly  upon  the  fame  terms,  and 
the  fame  ftipulations. 

In  1722,  Mr.  ?Fl3£j//<?)r  became  a  bankrupt;  his  aiTignees  in- 
filled this  was  a  very  unreafonable  agreement,  and  ought  not  to 
be  carried  into  execution;  that  the  covenants  were  very  unufual 
ones,  and  the  intereft  very  exorbitant,  efpecially  as  Hanhin  was 
to  have  5  /.  per  cent,  on  the  goods  after  they  were  actually  come 
home,  and  therefore  they  infifted  they  have  done  right,  in  re- 
fufing  to  admit  the  executors  of  Hanlhi  as  creditors^,  as  they 
have  ordered  a  fum  to  be  retained  to  fatisfy  the  demand,  if  they 
fliould  be  eventually  intitled  to  it. 

Mr.  Broivn  for  the  plaintifls,  in  order  to  fliew  it  was  a  rea- 
fonable  contract,  argued  that  it  muft  not  be  confidered  as  a 
cafe  of  common  interejl^  becaufc  this  is  a  cafualty,  where  the 
principal  is  rifqued  and  may  be  lofh ;  and  that  he  did  not  re« 
.  member  any  inftance,  where  the  ftatutes  of  ufury  have  been 
applied  to  a  cafe  of  this  nature. 
C  5  3  '^l^h.Q  voyage  to  the  Wefl  Indies,  where  this  fliip  was  bound,  is 

a  more  dangerous  one  than  any  other  ;  and  befides  there  is  a 
very  great  hazard  of  the  fugars  being  very  confiderably  damaged 
by  the  fea  wafhing  away  a  great  part  of  it. 

Though  goods  are  loft  in  bottomree  contra£l:s,  yet  if  the  bot- 
tom of  the  fhip  come  home,  the  contractor  here  is  liable  to 
make  them  good. 

In  common  cafes  the  bottomree  intereft  is  paid,  till  the  whole 
remittances  and  produce  are  fold,  though  the  fhip  be  returned, 
but  here,  as  fooM  as  the  fliip  arrives  in  the  harbour,  the  bot- 
tomree intereft  was  to  ceafe,  and  only  common  intereft  to  com- 
mence, and  we  have  it  in  proof  that  Wooiley  paid  30  per  cent* 
on  bottomree  to  others. 

Mr.  Oiuen,  of  the  fame  fide,  faid,  the  rifque  here  was  dou- 
ble, for  it  was  run  upon  the  goods  that  were  fent  out,  and  hke~ 
wife  upon  the  goods  that  were  to  be  remitted. 

That  common  bottomree  agreements  run  for  a  certain  time, 
ns  fuppofe  for  eight  months^  though  the  (hip  return  in  Jtx  months^ 
and  though  the  principal  be  paid  to  the  lender,  yet  the  26  per 
cent*  ftill  goes  on,  till  the  eight  months  are  expired. 
LdRD  Chancellor, 

I  do  not  at  all  wonder  that  Wooiley  rs  broke,  and  then  turn- 
ing to  Mr.  Attorney  General  faid,  do  you  iniift  for  the  affignees 
under  the  commiffion  of  bankruptcy  that  this  is  an  ufurioua 
contract  ?  for  if  you  can  make  it  doubtful,  whether  it  is  ufury 
or  not  ?  I  will  dire6l  an  ilTue  to  try  it  at  law. 

Mr.  Attorney  General  for  the  defendants,  infifted,  every 
contingent  contrail  is  not  ufurious,  but  its  circumftances  mult 
clear  it  from  ufury. 

One  hundred  and  feventy-nine  pounds  Ha?ihin  actually  re- 
ceived, and  500/.  19/,  4^/.  was  all  the  produce  from  900 /• 
worth  of  goods  carried  out. 

The  contract  feems  to  be  quite  of  a  neti;  nature,  for  the 
counfel  of  the  other  fide  do  not  pretend  to  fliew  any  inftance 
of  fuch  an  agreement. 

3  Tbxy 
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They  -endeavoured  to  compare  it  to  the  cafe  of  a  bottomree  ^l^^^,^' 
bond;  if  it  was  really  fo,  I  would  not  difpute  the  point  with  ATKI^». 
them,  becaufe  in  that'  cafe,  the  cuftom  of  merchants  has  made 
it  a  reafonable  and  proper  contrail. 

There  is  no  hazard  at  all  run  here  by  any  lofs  which  might 
infue  from  the  infolvency  of  a  fa£lor,  for  if  that  had  been  the 
cafe,  the  26  per  cent,  does  not  ceafe,  but  Hankin  is  ftill  intitled 
to  have  it  continued  till  the  principal  is  fatisfied. 

The  goods  returned,  whether  of  fufhcient  worth  or  not,  were 
to  fatisfy  fully  the  money  lent  at  26  per  cent,  and  the  fa£l  was, 
they  fell  fliort  in  value ;  and  if  Woolley  had  not  been  a  bankrupt, 
he  mufl:  have  paid  the  26  per  cent,  to  this  day. 

Therefore  the  terms  of  this  contra6t  are  upon  the  face  of  it 
unreafonable. 

There  is  a  time  too  when  there  is  no  hazard  run,  and  yet  the 
lender  fliall  have  his  26  per  ceftt.  notwithftanding :  befides  too, 
the  time  is  uncertain  when  the  contradl  fhall  end. 

By  the  common  form  of  bottomree  bonds,  your  Lordfhip  will 
fee  what  merchants  think  a  reafonable  contingent  fecurity. 

If  the  fliip  return  in  a  ftipulated  number  of  months,  as  in  the 
cafe  of  an  Eajl-lndta  voyage,  in  36  months,  and  in  the  cafe  of  a 
Wefi-Indm  voyage,  in  16  months,  the  contrad:  may  poffibly  run 
at  26  per  cent,  for  the  36  months,  but  then  it  cannot  pofTibly  be 
extended  any  further,  but  ought  to  be  confined  to  fo  many  of  the 
36  months  as  are  run  out  before  the  fhip  arrives. 

Here  the  rifque  is  run  during  the  whole  time  the  fhip  is  in 
port,  as  well  as  out  of  port :  and,  in  the  prefent  cafe,  the 
lender  runs  no  rifque  if  the  goods  are  lofi:,'  for  there  is  a  provifo 
in  the  prefent  agreement,  that  unlefs  Mr.  HanVin  receives  notice 
on  what  fhip  thefe  goods  are  put  on  board,  fo  as  he  may  in- 
fure  them,  that  if  they  are  loft,  the  borrower  lliall  not  benefit 
by  it. 

In  this  cafe  here  was  no  rifque  run  upon  the  lofs  of  the  fliip  j 
but  in  the  common  cafe,  chough  the  goods  are  faved,  and  the 
fhip  loft,  the  lender  muft  fufFer. 

Lord  Chancellor, 

Mr,  Attorney  General,  will  you  agree  to  allow  the  executors 
of  Mr.  Hanhiny  upon  the  contra6l,  interefl  at  26  per  cent,  during 
all  the  time,  except  when  the  goods  were  upon  land  ? 

Mr.  Attorney  General,  on  behalf  of  his  clients,  defired  C  7  3 
time  to  confult  them  as  to  this  propofal :  Lord  Hardwicke  faid, 
i  tell  you  before-hand,L  I  will  not  carry  this  contra£l:  one  jot 
further  than  I  am  compelled  to  do  by  the  ilri£t  rules  of  this 
court;  and,  in  the  mean  time  adjourned  it  to  the  firil  day  of 
caufes  in  the  next  term. 

In  Trinity  term  1737,  the  caufe  came  on  again,  when  Lord 
Hardwicke  was  pleafed  to  order,  that  it  be  referred  to  Mafler 
Edwards  to  take  an  account  of  what  is  due  from  Ezekiel  WcoU 
ley,  the  bankrupt,  to  the  plaintiffs,  the  executors  of  Edward 
Hanhn^  on  the  fcveral  contrails ;  and  in  taking  the  account, 
the  Mafler  was  directed  to  allow  the  plaintiffs  26  per  cent,  for 
the  fums  lent  in  refpe^t  of  the  rifque  of  the  goods  mentioned  in 
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Warke?  v.  the  contrails  J  during  the  voyages  outward  and  homeward  ;  and 
Wat  KINS,  ^1^^  homeward  bound  voyages,  the  26  per  cent,  is  to  ht 

computed  only  in  proportion  to  the  value  of  the  goods  remitted 
in  fuch  voyages  ;  and  at  the  rate  of  5  per  cent,  only  for  the  reft 
of  the  time  mentioned  in  the  contra£ls,  during  which  any  ailovz-^ 
ance  of  intereft  was  thereby  agreed  to  be  made  down  to  the 
time  of  the  bankriiptcy  of  EzeViel  Woolley :  and  the  Mafter  is 
alfo  to  take  an  account  of  what  the  plaintiffs  or  Edward  Hanhin 
received  in  money  or  goods  towards  the  fiiid  principal  and  in«r 
tereft,  which  is  to  be  applied  firft  to  link  the  intereft  and  then 
the  principal ;  and  for  fo  much  as  fhall  be  found  due  to  the  plain-^ 
tiffs  on  this  account  they  are  to  be  admitted  as  creditors  under 
the  commiilion  of  bankruptcy  againft  Woolleyy  and  to  receive  a 
fatisfaclion  for  the  fame,  in  proportion  to  the  reft  of  his  credi- 
tors (i). 

Aft  aifignee  of  a  Lord  Hardwicke  faid,  in  the  cafe  of  Warner  and  JVcJ'? 

bankrupt  cannot  khif^  an  affignee  under  a  commxiffion  of  bankruptcy  cannot  make 
compoundadebt,         comDolition  of  a  debt  due  to  the  eftate  of  the  bankrupt, 

without  a  pre-  /     ,      ^    .    .   -      ,    ,  i       i  '  •  i'  •  -  • 

vious  meeting  of  thougU  recommended  by  the  vourt,  "Witliout  a  previous  meeting 
the  creditors.      of  the  creditors  for  their  concurrence,  in  confequence  of  an  ad-? 
yertifement  in  the  Gazette  for  that  purpofe  (2). 

(i)  Re^.  Lih.  B.  1736. /o/.  524.    (2)  See  Si  Geo,  2.  c,  30./  35. 


[[  8  ^       George  Maiden  and  Mary  his  Wife,  Thomas  Cow- 1 
pafe  8.         per  ■a.nd  .S^rrt/)  his  Wife,  ^Lnd  W^her  PFarh/r-i-  PlaintiiiS., 
ton,  and  jinn  his  Wife.  3 

Littleton  Pointz  Menill^  Richard  Harper,  Executor  ^ 
of  Samuel  Allen^s,  Will,  Ann  Burdet,  the  Repre-  I 
Tentative  of  a  furyiving  Trufhee,  John  Minors  j    ;  "  ' 
aiid  Henry  Scott,  Executors  of  Samuel  Allen,  J 

TH  E  cafe  arofe  upon  the  following   fettlement  made 
upon  the  marriage  of  John  Allen,  and  EJlher  Stevenfon^ 
his  wife. 

'^here  a  pur-  cc  'pjjg  £^(|.  limitation  was  to  John  Allen,  for  life,  rem.ainder 
■^f2u^JZT  "  Eper,  his  wife,  for  life ;  then  to  the  ufe  of  — ^  Burdet 
an  estate,  t|ie  "  for  a  term  of  years ;  then  to  the  ufe  of  the  firft  and  every 
miftike^or^^gno-  cc  Q^i-^er  fon  of  the  marriage  in  tail  male,  and  in  cafe  there  fhall 
theVirties  to  a  he  no  iffuc  male  of  the  faid  John  Allen,  on  the  body  of  the 
conveyar;cc,  of      f^id  EJlher  Stevenfon  begotten,  at  the  time  of  the  deceafe  of 

^im'rfi'i^- fe?-'  "  ^^^^  ^''^^^  >''''^  ^^^^  ^^'^'^  ^tovenfon,  x^-hich 

tlement,''AuU  "  fliall  firft  happen,  or  in  ventre  fa  mere,  and  in  due  form  born 
«ot  turn  to  the  M  ^fj-^j.  death  of  the  faid  John  Allen  \  or  in  cafe  the  iffue 
fa'ir  pu^'chafer  "  ^^"'^^^  between  them  lawfully  begotten  fhall  all  of  them  die 
\\).   '    '  without  iffue  male,  and  that  there  fnall  be  a  failure  of  iffue 

male  of  the  body  of  the  faid  John  Allen,  on  the  body  of  the 

(i)  So  if  a  releafmg  party  be  apprized   Batetnan,  1  Bro.  Cha,  Rep.  22,    Spe  Ca.^ 
of  his  right',  an  inadequate  ccnjideration    V.  Can,  }  P,  727, 
will  not  avc  d  fhc  deed.    Stevens  w.  Lord 

^    "  ^  «faid 
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faid  EJlher  Steven/on  begotten,  and  that  there  fhall  be  at  the 
time  of  fuch  failure  of  iflue  female,  one  or  more  daughter  or 
daughters  between  them  the  faid  John  Allen  and  EJlher  Steven-^ 
Jon  begotten,  living  at  the  time  of  tl^ie  faid  John  Allen\  deceafe, 
or  of  the  faid  Eflher,  which  of  them  (hall  firfl:  happen,  or 
born  alive  in  due  form  after  the  death  of  the  faid  John  Allen  j 
that  then  the  truftees,  or  the  furvivor  of  them,  or  the  execu- 
tors,  ^c.  of  fuch  furvivor,  fnall,  by  and  out  of  the  rents  and 
profits  fo  to  them  as  aforefaid  limited  for  the  feveral  terms  of 
600  and  590  years,  raife  and  levy,  receive  and  pay,  as  to  and 
for  the  portion  of  fuch  daughter  and  daughters,  the  feveral 
fums  hereafter  mentioned;  if  one  daughter  the  fum  of  3000/. 
if  two  or  more  4000/.  equally  to  be  divided  amongft  them,  to 
*^  be  paid  at  their  feveral  refpe<!Slive  ages  of  twenty-one,  if  the 
"  fame  can  be  fo  foon  raifed  and  paid  ;  but  if  not,  then  the  fame 
*^  to  be  paid  fo  foon  as  it  can  be  raifed  j  and  in  the  mean  time, 
for  their  fupport  and  maintenance,  intereft  at  the  rate  of 
5  per  cent,  per  ann,  by  half  yearly  payments." 
There  was  a  power  of  revocation,  except  as  to  the  lands  in 
jointure,  and  which  were  fettled  to  the  ufes  of  that  marriage, 
which  revocation  was  afterwards  executed  as  to  the  ufes  upon 
all  the  lands  except  the  jointure. 

John  Allen  died,  and  left  a  widov/  and  four  children,  a  fon, 
named  Samuel  Allen^  and  three  daughters. 

Upon  an  agreement  between  the  mother  and  the  fon,  (lie  joins 
with  him  in  a  recovery,  in  order  to  make  a  title  to  Mr.  Menilly 
a  purchafer  of  the  eftate  of  his  late  father  John  Allen, 

After  the  contradl:  Menill  flies  off,  and  refufes  to  perform  the 
articles  •,  but  Samuel  Allen  obtained  a  decree  againft  Menill  for 
a  performance  of  the  articles  of  the  19th  of  February y  1732. 
Menill  did  not  even  then  think  fit  to  perform  the  contraft,  till 
May^  1733,  when  EJlher  Allen  died,  which  made  it  an  eftate  in 
poirelfion  inftead  of  reverfion. 

It  was  afterwards  agreed  between  Samuel  Allen  and  Menilfy 
that  he  fliould  have  the  eftate,  and  it  being  pretended  that  the 
mother^s,  EJlher  Allcn^y  bargain  and  faie,  in  order  to  make  a 
tenant  to  the  precipe ^  was  never  inrolled,  and  therefore  void, 
Samuel  Allen  fuffered  a  new  recovery,  and  then  conveyed  the 
eftate  to  MenilL  982/.  was  the  confideratlon  of  the  mother's 
executing  the  agreement ;  but  Menill  infills,  that  the  bargain  and 
fale  not  being  inrolled,  ftie  has  not  performed  her  part,  and  there- 
fore void. 

He  alfo  infifted,  that  the  plaintiffs  having  agreed  to  give  up 
their  right  to  the  fum  of  4000  /.  in  the  articles  between  the  mo- 
ther and  the  fon,  in  order  to  enable  Samuel  Allen  to  bar  the  re- 
mainders over,  509/.  was  paid  to  her  for  her  own  fliare  as  con- 
fideration  money,  and  200/.  likewife  paid  to  her  for  rent,  un-» 
juftly  received  by  the  fon. 

John  Steven/on y  (the  father  in  law  of  John  Allen^  to  whom 
John  Allen  had  conveyed  the  eftate,  which  by  the  power  of  re- 
vocation he  might  difpofe  of)  made  his  will,  and  devifed  the  faici 
eftate  to  truftees  in  truft  to  raife  for  his  three  grandaughtcrs  the 
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Maldkn  v.   full  fum  of  400/.  to  be  paid  to  each  at  their  full  age  of  twenty- 
UsKiLL,     ^j^g  years,  and  if  any  of  them  die,  their  fhare  to  go  to  the  fur- 
viving  fifter. 

The  articles  between  Samuel  Allen^  and  FJlher  Allen  the  mo- 
ther, and  the  three  fillers,  were  made  to  fecure  to  Efth^r  the  fum 
of  20b/.  to  Mary  Allen  100/.  and  to  fecure  iikewife  to  EJiher 
59^0  /.  to  be  divided  equally  between  the  daughters ;  a  claufe 
at  the  end  of  the  articles,  by  way  of  general  releafe  of  all  the 
parties.  Upon  Samuel  Allen^s  performing  his  covenants,  EJlher 
was  to  deliver  up  all  deeds  whatfoever,  her  jointure  excepted. 
10  3  ^V\iQ  articles  entered  into  with  Mr.  Menill  were  an  abfolute 
conveyance  of  a  reverfion  in  fee,  free  from  ail  incumbrances, 
except  the  jointure  of  EJlher  the  mother  of  Samuel  Allen,  in 
conlideration  of  74,899/.  15/.  od,  the  purchafe  money:  there 
was  a  covenant  of  warranty  from  Samuel  Allen,  againfb  all  incum- 
brances done  by  him  or  his  anceftors  *,  in  the  fchedule  of  incum- 
brances, the  very  firft  mentioned  are  the  two  terms,  one  of 
600  and  the  other  of  490  created  by  John  Allen  in  the  fet- 
tlementj  the  fecond  of  which  was  for  raifmg  4000/.  for  his 
daughters. 

The  decree  of  the  Court  of  Chancery  was,  that  Menill  fhould 
perform  the  articles,  and  that  the  conveyance  already  executed 
IJjould  be  deUvered  to  Menill^  and  not  that  a  new  conveyance 
fhould  be  prepared. 

Mrs.  EJiher  Allen  died  in  1733,  then  Menill,  who  hung  off 
before,  was  very  eager  to  perform  his  part. 

Samuel  died  in  June  1734. 

The  bill  is  brought  in  order  to  have  the  fum  of  4000/.  raifed 
by  the  reprefentative  of  the  furviving  trufbees,  and  j)aid  to  the 
daughters,  and  alfo  for  the  fum  of  992/.  they  are  intitled  to  un- 
der the  articles  between  Samuel  and  EJlher  Allen^ 

Mr.  Wilbraham,  counfel  for  the  plaintiffs. 

I  hope  your  Lordihip  will  be  clear  that  the  daughters  of  John 
Allen  are  intitled  to  the  4000  /.  unlefs  they  have  done  fome  fub- 
fcquent  a<5i:  to  bar  them. 

It  has  been  infilled,  that,  unlefs  the  daughters  have  releafed 
the  4000/.  there  was  no  confideration  for  the  992/.  paid  to- 
EJlher  under  the  articles. 

He  cited  the  cafe  of  Moor  v.  Mayhew  i  Ch,  Caf.  34.  where 
paying  part  of  the  purchafe-money  after  he  had  exprefsly,  upon 
his  own  fhewing,  notice  of  a  deed  of  leafe  and  releafe,  it  was 
held,  that  he  (hall  be  prefumed  to  have  had  notice  ab  initio. 

"Where  there  were  other  dealings  between  Samuel  and  EJlher^ 
and  other  controverfies,  the  releafe  fliali  not  be  extended  to  any 
other  tranfa^tion  befides  the  articles  themfelves  in  favour  of  a 
purchafer  with  notice ;  and  for  this  purpofe  he  cited  Bovy  con- 
tra Smith  and  Bofiy,  2  Ch.  Caf,  124.    "  There  the  plaintiff  had 

given  a  di(lin6t  releafe,  before  the  purchafe  made  of  all  adlions 

real  and  perfonal,  and  yet  there  was  no  occafion  proved,  why 

tl'.at  releafe  fliould  be  made,  nor  any  alledged,  and  there  were 

otiier  dealings  between  thcm^  and  therefore  were  prefumed  not 

«  to 
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to  relate  to  this  matter,  and  fo  the  decree  pafled  for  the  Mmdinv. 
plamtifr. 

Mr.  Broiufjy  counfel  for  Mr.  Memll,  fald,  the  x:rofs  bill  is 
brought  to  have  an  aflignment  of  the  two  terms  from  the 
fifters  of  Samuel  Allen  delivered  over  to  Mr.  Menill  to  fecure  his 
purchafe. 

The  eftate  on  which  there  was  a  limitation  to  the  daughters 
was  fold  for  fo  fmall  a  fum  as  1500/. 

The  obje6lion  ftarted  by  the  plaintiff  was  never  made  till  fome 
of  the  purchafe-money  was  paid,  nor  even  till  the  aflignment  of 
thefe  very  terms  was  drawn  and  ingrofled,  and  upon  the  very 
brink  of  being  executed  by  them. 

The  releafe  is  drawn  in  as  full,  ample,  and  general  words  or 
terms  as  can  be  devifed,  to  prevent  any  difpute. 

The  firfi:  contingency  is,  in  cafe  there  fhall  be  no  iffiie  living 
at  the  time  of  the  deceafe  of  John  and  EJlher^  or  either  of  them  ; 
and  the  lad  claufe  that  fpeaks  of  the  payment  of  the  4000/. 
mentions,  that  the  intereft  of  five^^r  cent,  fhall  be  paid  the  firlb 
half  year  after  the  deceafe  of  John  or  EJlher, 

Mr.  Attorney  General^  in  reply  for  the  plaintiff,  compared  this 
cafe  to  the  common  one  in  fettlements  of  a  limitation  to  A.  for 
life,  remainder  to  the  iffiie  male  of  his  body,  remainder  over  on 
failure  of  ifTue  male,  if  there  fhould  be  ifTue  male  at  the  deceafe 
of  the  father,  yet  if  it  fliould  fail  afterwards,  the  remainder  over 
would  ftill  take  place  j  and,  that  if  upon  the  execution  of  the 
articles  the  4000/.  had  been  in  contemplation,  there  ought  to 
have  been  an  exprefs  covenant  from  the  daughters  to  renounce  ^ 
the  benefit  of  this  provifion,  and  as  there  is  no  fuch  covenant, 
he  fubmitted  it  to  the  Court,  that  the  plaintiffs  are  ftill  intitlcd 
to  the  4000  /. 

Loud  Chancellor, 

This  fettlement  is  very  Inaccurately  penned ;  It  has  been  In- 
fifted  that  the  meaning  of  it  is,  that  if  there  fliould  be  a  failure 
of  ifTue  male,  in  the  life-time  of  John  Allen  and  EJlher  his  wife, 
then  the  4000/.  fhould  not  be  raifed,  and  therefore,  as  there 
was  iffue  male  in  the  life-time  of  John  and  EJlher ^  the  contin- 
gency has  never  happened. 

But  this  is  an  abfurd  cpnflru61:ion,  to  confine  it  to  Iffue 
male  in  the  life-time  of  John  and  EJlher^  becaufe  it  is  ex- 
prefsly  extended  to  ifTue  male  born  in  due  time  after  the 
death  of  John^  therefore  this  can  never  be  the  meaning  of  the 
words. 

I  do  not  think  that  the  releafe  under  the  articles  Is  material     [  1 2  J 
on  one  fide  or  the  other,  and  therefore  it  may  be  throv/n  out  of 
the  cafe. 

There  are  three  confideratlons  : 

Firji^  Whether  the  contingency  has  taken  place  upon  which 
the  truft  of  thefe  terms  was  to  arife,  or  not  ?  And  if  it  is  ftill 
to  be  regarded  as  a  beneficial  intereft,  or  whether  they  are  at- 
tendant upon  the  Inheritance  ? 

Secondly,  Whether  the  plaintiffs  have  barred  themfelves  of  their 
x\'s\it  to  the  4000  /.  ? 

Ttnrdhy, 
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*Men^1^'       ^Ti'/Vr//)',  Whether  the  defendant,  Mr.  Menill,  Is  intltled  ta 
SNI1.L.     1^^^^      affignment  of  thefe  terms  ? 

As  to  the  ^r/I  queftion ;  upon  taking  all  the  circumftances 
of  this  cafe  together,  I  am  of  opinion  the  contingency  has  not 
happened. 

That  in  cafe  there  fhould  be  no  IfTiie  male  of  the  fald  Jo/jn 
j^iien  on  the  body  of  the  faid  EJlher  Stephe?ifony  begotten,  at 
the  time  of  the  deceafe  of  the  faid  Johft  Allen,  or  of  the  faid 
EJlher  Stephenfon,,  which  fliall  firft  happen,  or  in  verdre  fa  merCy 
{ffr.     Vide  the  Settlement, 

Or  in  cafe  the  iffiie  male  between  them,  fliall  all  of  them, 
die  without  ifiue  male,  and  that  there  fliall  be  a  failure  of 
ilTue  male  of  the  body,  ts^c,  and  that  there  be,  at  the  time  of 
fuch  failure,  i(fue  female^  one,  or  more  daughters  between  ' 
*^  them  the  faid  John  and  EJlher  begotten,  livi?ig  at  the  time  of 
the  faid  John  Allen^s  deceafe,  or  of  the  faid  Ejlher,  i^c,  then 
the  truftees,  ^c,  fliall  raife  and  pay,  if  one  daughter,  3000/* 
if  two  or  more,  4000/.  equally  to  be  divided,  i^cJ^ 
The  ambiguity  of  this  claufe  arifes  from  the  word  living. 
The  counfel  for  tlie  plaintiffs  have  conftrued  living  to  refer 
to  daughters  living  at  the  time  of  the  failure  of  the  iiiiie  male, 
and  that  the  meaning  of  the  words  living  at  the  time^  ^ c.  are 
to  be  taken  as  a  further  defcription  in  regard  to  the  failure  of 
ilTue  male. 

The  counfel  for  the  defendants  have  conftrued  the  word 
living  to  refer  to  the  ifiue  male,  living  at  the  time  of  th» 
faid  John  Alh^h  deceafe,  or  of  the  faid  EJlher,  which  fliall  hrft 
happen. 

(  13  }  The  claufe  relating  to  the  payment  explains  it  ftill  further, 
and  fliews  the  parents  could  not  mean  to  extend  the  payment 
of  thefe  portions  to  a  fon's  dying  without  iflue  male  at  any 
time  whatfoever,  for  the  brother  might  have  Hved  to  four- 
fcore  years,  which  is  too  remote  for  them  to  have  in  their  con- 
templation, and  therefore  tliey  have  fixed  the  payment  at  twenty- 
one. 

The  interefl  alfo  was  to  commence  upon  the  dying  of  John 
Allen,  (Sfc. 

This  refers  to  either  dying  without  iflue  male,  and  in  this  cafe 
both  died  leaving  ifiue  male. 

The  meaning  then  is  plain,  that  this  was  intended  as  a  pro- 
vifion  for  daughters,  if  there  fliould  be  only  daughters  at  the 
time  of  the  death  of  John  Allen,  or  of  the  faid  EJlher, 

The  common  and  ordinary  provifion  in  marriage  fettlements 
is,  that  if  the  fons  die  before  twenty-one,  then  the  truftees,  If^c, 
fliall,  by  fale,  t^c.  levy  and  raife,  i^c,  and  not  that  it  ftiould  be 
ftretched  to  a  dying  at  any  time. 

The  fecond  queftion  is,  Whether  the  plaintiffs  have  barred 
themfelves  of  their  right  ? 

To  my  apprehenfion,  it  was  intended  by  the  mother,  daugh- 
ter and  fon,  that  all  the  cftate  in  the  family  ftiould  be  parted 
with  upon  the  confideration  expreffed  in  th?  articles. 

It 
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'9      Tt  appears  plainly  too,  that  the  fon  was  to  convey  this  eftate   Walden  v. 

to  Mr.  Men'Jly  clear  of  every  thing  but  the  eftate  for  life,  which  t^i^^i-' 
'5  i  the  mother  had  by  virtue  of  her  jointure,  without  any  referva- 
lot  tion  befides  for  any  other  part  of  the  family. 

Great  part  of  the  eftate  of  John  Allefi  was  fettled  on  the 

Irnother,  with  remainder  to  the  fon  in  tail,  remainder  to 
t  him  in  fee,  and  therefore  the  fon  by  fine  could  have  barred 
111  the  remainder  on  all  the  eftates,  except  the  eftate  left  by  the 
iv,  grandfather. 

The  provifo  was  not  intended  to  fave  any  right  the  daugh* 
in.  ters  might  have  upon  any  of  the  lands,  and  after  having  a 
of  fum  of  money  in  confideration  of  thefe  articles,  it  would  be  too 
of  much  for  them  to  contend  that  they  have  a  right  to  fet  up  this 
;!!  demand. 

of  I     It  feems  to  me,  that  Mr.  Men'dl  has  given  very  amply  for 
M    this  eftate,  and  ftiall  a  miftake  of  the  parties,  who  knew  no- 
/.    thing  of  the  4000/.  at  the  time,  turn  to  the  prejudice  of  a  fair 
I  purchafer  ? 

I      It  is  rightly  obferved,   that  the  bill  is  inconfiftent;   for     [  14  3 
er    would  they  have  the  confideration  of  thcfe  articles  and  the 
e,    4000/.  too,  when  their  releafmg  all  denands  vv^as  the  only 
re    pretence  for  the  fum  of  982/.  the  confideration  money  in  the 
cf    articles  ? 

It  is  faid,  that  the  whole  articles  muft  be  performed  \  but  Sa- 
ril  piuel  Allen  has  not  performed  his  part,  for  he  has  not  conveyed 
\%  the  Shewell  eftate,  and  therefore  the  articles  are  void  :  but  iliil 
•ft    the  defendant  Mr.  Metnll^  i^  intitled  to  his  equity,  for  the  heirs 

of  Samuel  ought  to  perform  it. 
r,  I      And  if  the  plaintiffs  infift  upon  the  982/.  they  muft  convey 
lit  ,  to  Mr.  Menilli  or  elfe  they  are  not  intitled  to  it ;  which  they 
1^     agreeing  to  accept.   Lord  Hardnvitke  difmifled  the  bill  as  to 
r-  \  the  truft  of  the  term  fet  up  by  the  plaintiffs,  and  they  were  de- 
11.     creed  to  convey  by  an  affignment  of  the  terms  to  Mr.  Menill  upon 
Y     payment  of  590/.  part  of  the  982/.  which  fum  was  directed 
j  to  be  paid  in  thirds  to  the  plaintiffs  from  the  time  of  the  con- 
I  veyances  executed,  the  refidue  of  the  982/.  was  direfted  to  be 
paid  to  the  executors  pf  the  mother,  the  plauitiffs,  Maiden  and 
fe     his  wife  (1). 

0.  I  (i)  i?^^.  iCi^.^.  I736,>/.  477. 

1  Anonymous^  Michaelmas  Term,  1737.  Cafe  9. 

THERE  had  been  no  demand,  or  any  rent  paid  in  thirty  Though  no  dc- 
years ;  the  perfon  who  was  intitled  recovered  it  upon  a  "^^^"^  or 
.  i   verdia.    Lord  Hard-wide  faid  the  defendant  muft  pav  the  cofts  ^'I'l^/ r^'T'* 

>(1  I  ■  ,    •  •  '  '     r    1 '  yetthederendant 

^t  law,  but  as  the  laches  arole  on  the  part  of  the  pLiintiiT,  and  muft  pay  coils  ac 
,       the  obfcurity  of  the  title  to  the  rent,  from  the  want  of  a  demand  i-^w  to  the  peiion 
I   for  fuch  a  great  length  of  time,  he  fliall  not  be  allowed  cofts  uTnone  if '''' 
r  againft  t}ie  defendant  in  equity  (i).  equity. 


(1)  See  Clifion  v.  Orchard ^  a?ite  I  vol.  610. 
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Cafe  10.  Melllfi  and  Be  Cojla, 


L 


ORD  Harchvicke  in  this  cafe  laid  down  the  following 
J  rules. 

Vying  and  revy-  Thai  i}ying  and  revying  in  affidavits^  is  intirely  difcounte- 
ing  in  affigdavits  nanccd  in  the  Court  of  Kinsr*s  Bench,  d  fortiori  in  a  court  of 

not  ailowabie.  .  o  ^  ^ 

equity, 

A  gnardianfhip  That  thcrc  may  be  an  application  to  the  Court  in  the  cafe 
fbr^thoa^h'na'^        ^  gi^^'^dianjhip  of  children^  though  there  be  no  caufe  de- 

fuit  depending,    pending  (l). 

A  teftiment^Ry      That  it  is  clcar  in  point  of  law,  a  tejlatnentary  guardianJJnp  is 

guardianialp  not  affi>rnable. 

Children  ha^e  a  *That  the  children  have  a  natural  right  to  the  care  of  their  mo-- 
thenar e'^ol' their  '^^^  (2)  -  ^ind  his  Lordftiip  made  an  order  on  Mr*  De  CoJIa,  the 
mother.  grandfather^  who  was  a  defendant  in  the  caufe,  to  deliver  the 

[  *'I5        children  up  to  the  mother,  the  wife  of  the  plaintiff. 

(1)  Ex  parte  Edicards,  foft,  3  vol.  519.  refped  to  the  confirmation  of  a  iefiamzn^ 

E)c  parte  Birchell^  pofi.  3  vol.  813.    Spcn-  tary  guardian. 

cer  V.  Chefierf.eld,  Amh.  I46.    But  fee        (2)  Ear.  Co,  Liit.  88.  h.  «.  12.  , 
ex  parte  Ricards^  poji.  3  vol.  5 1  8.  with 


Cafe  iir      '  Anonymous, 

A 


A  bill  for  want  A  1^^^^  chanccry,  faid  Lord  Hardwieke,  is  never  difmifled 
of  parties  is  not  for  Want  of  parties,  but  Hands  over,  upon  paying  the  cofls 

SfovJr^'''    of  the  day. 
A^'decree'lo  dif-     ^  ^^^^^^  J'ff^'  Jekyll's,  in  a  caufe  at  the  Rolls  to  dif- 

mife  a  billon  mifs  a  bill  for  want  of  parties,  was  reverfed  afterwards  for  that 
this  account      rcafon,  and  a  decree  of  the  fame  nature  in  the  Court  of  Exche- 


Houfl^of^Ms.  ^'^'^  reverfed  likewife  in  the  Houfe  of  Lords. 


Cafe  12.  Anonymous » 

A  witnefs  if  T   O  R  D  Hardwide  laid  it  down  as  a  rule,  that  where  a  per- 

interefttd  muft  j  j  fan  has  an  intereft,  it  is  not  fufficient  for  him  that  he  has- 

feat^'befo^e  he'  ^^^^  fatisficd,  he  muft  produce  a  rcleafe  (i),  or  his  evidence 

can  be  an  evi-  caunot  be  read. 

^euce. 

(i)  A  general  releafe  and  not  a  partial  on©.  Sandford  v.  Patdy  3  Br^,  Cha,  Re^* 
370.    ^c/^  junior  398. 


in  the  Time  of  Lord  Chancellor  Hardwickr, 


Olciirt  V.  Samborn.  Cafe  13, 

LORD  Bardwlcke  faid  in  this  caufe  it  was  improper  for  a 
guardian  to  purchafe  his  ward's  eftate  immediately  upon  guardian  with 
his  coming  of  age  (i),  but  though  it  has  a  fufpicious  look,  yet 
if  he  paid  the  full  confideration,  it  is  not  voluntary,  nor  can  it  fhaii  be  good, 
be  fet  afide.  ^ 
An  equity  of  redemption  may  be  conveyed  by  bargain  and  ^5  ttd's'cftaw^ 

fale.     Id,  it  will  not  be  fet 

afidc. 

(i)  See  Stedman  v.  Palling^  pofi.  3  vol.  Walmjley  v.  Booth ,  pojl,  25.  Brooke  r, 
423.     Cray  v.  Mansjidd,    I  Vef.  379.    Gaily,  poji.  34. 


AhcY  Hilary  Tetmy  1737.  Cafe  14. 

LORD  Hardwlche  faid,  tho'  a  receiver  is  appointed  by  this  The  ftitute  of 
Court,  yet  that  will  not  alter  the  pofleffion  of  the  eftate  in  J^^IJ^'^^^^^^^^^^^^ 
the  perfon  who  fhall  be  found  intitled  at  the  time  the  receiver  ftand^ng  dL" 
was  appointed,  fo  as  to  prevent  the  Itatute  of  Limitations  run-  appointment  of 
ning  on  during  the  right  in  difpute.  ^  receiver. 


Read -v.  Ready  November  xht  26^y  ^139»  [i^l 

Cafe  15. 

LORD  Hardwkke  thought  it  a  very  ftrong  fufpicion  of  Where  two^  i>.- 
fraud  in  this  cafe,  that  two  feparate  bonds  fhould  be  given  ^!*e?e^given  ths 
upon  the  fame  day  for  different  fums,  and  one  of  them  j  uft  fume  day,  an  . 
double  the  penalty  of  the  other,  where  one  bond  for  the  whole 
fum  was  the  moft  proper  and  natural  method  :  his  Lordftiip  for  nderation  on  a 
this  reafon  direiSled  an  inquiry  before  a  Mafter  into  the  confider-  fufpicion  oi 
ation  of  the  bonds  (i). 


(i)  The  teftator  devifed  lands  to  his 
fon  Thomas y  in  tail,  at  his  age  of  21 
years,  remainder  to  his  Other  children; 
and  direded  that  the  rents  and  profits 
llioiild  be  received  by  the  mother  of  Tho- 
mas,  until  he  arrived  at  the  age  of  21, 
for  the  maintenance  of  all  the  children. 
Thomas  came  of  age,  and  having  got  in 
debt  with  his  mother  for  board,  money 
lent)  he  at  different  times  gave  his 
mother  bonds,  notes,  ISc.  for  fecuring 
fuch  debts.    Two  of  theie  bonds  were 


dated  the  fame  day,  and  were  for  (<- 
curing  two  fums  nearly  of  the  fame 
amount :  but  it  does  not  appear  from  the 
Regifter's  bock  what  the  penalties  of  thefe 
bonds  were.  The  other  bonds  and  notes 
bore  different  dates.  When  this  caufe 
came  on  to  be  heard,  Iiis  Lcrdfhip  di- 
re£led  an  inquiry  before  the  Mailer  into 
the  conlideration  of^  the  fever al  bonds  and 
notes  gisen  by  Thomis  to  his  mother,. 
kt^.  Lib.  B.  ij^^-fil'  500, 


CASES  Argued  and  Detefmmcd 


JanuAry  14,  Gmydon  verfus  Hicks,  and  Graydon  verfus  Graydofi* 

1739- 

Cafe  1 6.     ^  \  ^  HIS  cafe  arofe  upon  the  words  of  two  wills,  the  one^ 
J_    made  by  the  father,  and  the  other  made  by  the  mother  of 
'<?ox-  ^cA.  I  Mary  Graydon,  the  plainthT  in  the  crofs  bill. 

The  father's  will.     "  I  give  t/je  fum  of  one  thoufand 
*^  pcunds  to  my  only  daughter  Mary  Graydon,  to  be  paid  her  at  her 
"  age  of  twenty-one  years,  or  on  the  day  of  marriage,  which 
ihall  firft  happen,  provided  flie  marry  by  and  with  the  con- 
fent  of  my  executors,  but  in  cafe  flie  dies  before  the  money 
^'  become  payable,  on  the  conditions  aforefaid,   then  I  give 
the  faid  thoufand  pounds  equally  between  my  two  youngeft 
fons,  Bcfijaniin  and  Gregory  Grnydon,    Mrs.  Mary  Gregory, 
grandmother  of  Mary  Graydon,  Mary  Graydon  the  mother, 
and  Mr.  Jeremy  Gregory  the  uncle,  to  be  my  joint  and  fole 
executors." 

The  mother's  will.  "  Item,  I  give  to  my  daughter  Mary 
Graydon,  all  my  wearing  apparel  of  all  forts,  with  all  my 
dreffing  plate,  jewels,  watch  chain,  ^c, 

"  Then  my  will  is,  that  in  cafe  my  daughter  Mary  Graydon 
fhall  marry  before  fhe  comes  to  the  age  of  twenty-one  years, 

"  without  the  confent  and  approbation  of  my  executor,  under 
his  hand  firft  had  and  obtained,  (if  he  be  living),  that  then 

^'  fi^  y^^//  not  he  tntitled  to  any  part  of  fuch  legacies  as  I  have 
herein  left  her,  but  that  whole  fhare  lhall  be  equally  divided 
amongll  my  fons  Benjamin  and  Gregory  Graydon  ;  the  refidue, 
after  her  debts  and  legacies  paid,  flie  gives  to  her  three 
children  Benjamin,  Mary,  and  Gregory,  equally  to  be  divided 
between  them,  or  the  furvivors  of  them,  fhare  and  fhare 

**  alike,  and  appoints  her  fon  John  Graydon  to  be  her  fole 
executor." 

The  bill  was  brought  by  the  plaintiff  in  the  original  caufe, 
againfl  the  defendant  Hicks,  as  the  hufband  of  Mary  Gray- 
[173  don,  to  relinquifli  the  thoufand  pounds  which  was  left  to  the  wife 
under  the  will  of  the  father,  fhe  having  married  without  the 
confent  of  the  executors,  and  contrary  to  the  direction  of  his 
will,  and  likewife  to  relinquifli  the  legacies  under  the  will  of  the 
mother. 

The  executors  under  the  ivill  of  the  father  were  all  dead  before 
the  marriage  of  Mary  Graydon, 

And  Jolm  Graydon  appointed  executor  under  the  will  of  the 
mother,  and  who  was  to  give  his  confent  to  Mary  Graydofi*^ 
marriage,  renounced  the  executorfliip  in  the  molt  formal  man- 
ner in  the  ecclefiaflical  court. 

The  crofs  bill  was  brought  by  Mary  Graydon,  as  a  feme  fole, 
againfl;  the  plaintifl^  in  the  original  caufe,  as  one  of  the  devifees 
over,  under  both  wills,  in  cafe  of  Mary  Graydon^  marriage  with- 
out confent,  and  likewife  againfl  Mr.  Timewell,  who  took  out 
adminidration  to  the  mother,  on  the  executor's  renouncing,  and 
likewife  adminiflration  de  botiis  non  to  the  father. 

LORH 


Ill  the  Time  of  Lord  Chancellor  Hardwicke. 
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Lord  Chancellor.  This  cafe  comes  before  me  under  very  Gratdon  y. 
extraordinary  circumftances  ;  it  is  a  melancholy  confideratioii  Hicki, 
that  fome  of  the  parties  fhould  be  fo  void  of  honour  and  de- 
cency, and  in  the  firft  place  that  a  child  fliould  pay  fo  little  re- 
gard to  the  dire6lion  of  parents  ',  but  I  do  not  fit  here  to  deter- 
mine upon  the  moral  character  and  moral  behaviour,  but  I  mull 
determine  upon  the  rights  only  of  parties. 

The  firft  queflion  is,  whether  Mary  Gmydon  the  plaintiff  in 
the  crofs  caufe  is  married  or  not. 

Secondly,  If  ihe  is  married,  what  effect  that  will  have  both  in 
refpe61:  to  the  will  of  the  father  and  mother. 

As  to  the  firft  queftion,  I  muft  take  her  to  be  married,  and 
iliould  do  her  a  great  injury  if  I  did  not,  but  here  is  fuch  evi- 
dence, as  would  induce  any  jury  to  find  the  marriage  ;  if  there 
was  the  leafl  doubt,  I  ought  to  dire6l  an  iffue  to  try  that  fa(tl,  but 
there  is  no  room  for  it  in  this  cafe,  as  not  the  leaft  evidence  on 
the  part  of  the  defendant  Mary  Graydon  has  been  oiTered,  to 
make  it  doubtful. 

The  previous  fhep  towards  a  marriage  was  Mr.  Hkis's  court- 
fhip,  and  an  application  to  the  adminiftrator  Mr.  Time'meil,  upon 
that  footing  j  he  faid  likewife  to  two  perfons,  when  he  vv-as 
aiked  if  he  was  married,  that  he  chofe  to  conceal  it  for  the  pre- 
fent,  for  fear  of  his  father,  but  promifed  to  reveal  it  in  a  fort- 
night to  Timewell\  took  her  immediately  after  this  to  lodgings, 
called  her  by  his  own  name,  had  a  piece  of  plate  with  both  their 
arms  engraved,  a  child  born,  and  entered  by  Hicks  himfelf,  in 
the  pocket-book  of  the  regifter  of  St.  Giles's  parifli,  a's  the  child  £  18  J 
of  Robert  and  Mary  Hicksy  and  no  proof  of  their  cohabiting 
otherwife  than  as  man  and  wife. 

Therefore  J  ought  to  confider  it  as  a  marriage  for  the  ho- 
nour of  the  lady,  though  the  gentleman  has  in  a  mofi:  di {ho- 
nourable manner,  upon  his  oath,  denied  the  marriage :  I  am 
afraid  intereft  had  too  large  an  influence  in  his  aniwer  ;  ar^d  as 
he  appears  to  have  had  a  very  great  fway  over  this  unfortunate 
lady,  or  he  could  never  have  prevailed  over  her  to  bring  a  bill 
as  a  feme  fole,  I  will  put  it  out  of  his  power  to  touch  any  of  the 
fortune,  that  he  may  not  embezil  it  to  the  prejudice  of  the 
child. 

In  confequeiice  of  my  opinion  the  crofs  bill  muft  be  difmifled. 

The  firil  queftion  upon  the  original  caufe  is,  what  are  the 
rights  of  the  parties  under  the  two  wills. 

As  to  the  furplus  of  the  father's  perfonal  eftate,  I  muft  take 
it  to  be  undifpofed. 

The  rule  of  this  court  is,  if  there  is  any  declaration  that  exe-  where executow 
cutors  are  but  truftees,  or  if  they  have  particular  legacies,  that  are  declared  to 

be  only  truftees^ 

or  have  particular  legacies  given  to  them,  the  refidue  ihall  be  confidercd  as  undifpofed  (1), 

(1)    Pri7tg   V.    Prins:,    *  99*  V.  Toung,  2  Vef.  91.    North  v.  PurJon^ 

,  Racbfisldy,  Carelefsy  ^  jP.  ^T.  158.   Read  2  Vef.  495.    Bemet  V.  Batcbelor^  3  Br9, 

V.  Snell,  pojl.  645.    Andro^in  v.  PoiU  Cba*  Rej>.  28. 
i/c;;/,  poji,  3  vol.  2^9,    £iji^o/>  of  Chjne 
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Gravdon  v.  the  refidue  fhall  be  confidered  as  undifpofed  ;  there  have  been 
cafes  indeed  where  the  wife  alone  has  been  appointed  executrix, 
in  which  the  court  have  held  that  fhe  (hall  be  intitled  to  the 
refidue  but  here  the  wife  is  not  fingly  executrix,  but  two  others 
are  joined  with  her. 

The  confequence  of  this  will  be,  that  the  children  will  be 
intitled  to  two  parts  and  the  widow  to  one^ 

The  next  confideration  is  as  to  the  legacy  of  a  thoufand 
pounds  to  Mary  Graydo??^  under  the  will  of  the  father. 

Here  is  certainly  a  diipofition  over  in  cafe  of  a  forfeiture,  fo 
that  it  ftands  diftin6i:  from  thofe  cafes  where  there  is  no  devife 
over. 

■  Where  the  condition  is  become  impofTible,  by  the  perfon 
dying,  whofe  confent  was  neceflary  before  the  marriage,  it  is 
an  excufe. 

It  Is  the  conftant  I  likcwife  of  opinion  thac  this  is  only  a  condition  fubfe- 
rule  of  law  in  qucut,  to  divcfl  the  legacy,  in  cafe  of  a  marriage  before  twenty- 
c  ue^t^Thafif^""  ^^^^  '  '^^  ^^^^  conft ant  rule  of  law,  in  the  cafe  of  conditions 
the  performance  fubfequent,  that  if  the  perform.ance  becomes  impoffible  by  the 
becomes impof-  act  of  God,  that  it  is  abfolutely  void;  for  in  Co.  Litt.  206.  a» 
«f  God  St^is  ^'^^^  down,  that  in  cafe  of  a  feoffment  in  fee,  with  a  con- 

abfolutely  void  dition  fubfequent  that  is  impoffible,  the  ftate  of  the  feoifee  is 
abfolute;  and  therefore  the  daughter,  according  to  this  rule, 
is  intitled  to  the  thoufand  pounds  under  the  father^s  will. 
[  ^9  3  Two  queftions  arife  under  the  will  of  the  mother,  firft,  with 
regard  to  the  fpccific  legacy  to  the  daughter,  and  fecondly,  with 
regard  to  the  furplus. 

I  am  of  opinion  that  the  latter  claufe  goes  to  the  whole,  and 
that  the  words  Jhe pall  not  then  be  intitled  to  any  part  of  Juch  lega- 
cies as  I  have  herein  left  her,  being  fpoken  at  the  fame  time,  is  no 
more  a  relation  to  what  goes  before,  than  to  what  follows,  but 
is  equally  applicable  to  both. 
Th  word  exe        "^^^  obje£led,  that  this  is  not  fuch  a  marriage  as 

cutor  in  the  mo-  is  a  breach  of  the  condition,  becaufe  John  Graydon  the  executor 
ther's  will  is  de- has  renounced,  and  never  took  out  adminiilration,  and  there- 
fcriptive  of  every  ^^^^      j^^g  frranted  Only  with  the  will  annexed  to  Mr. 

perfon  who  ih;ul 

be  adminiftrator,  TimClvelL 

being  a  power 

jftot  annexed  to  his  office,  but  independent  from  the  reft  of  his  duty. 

Now  I  am  of  opinion  the  obje£lion  Is  not  well  grounded, 
for  this  is  a  defcription  of  every  perfon,  who  fliall  be  admini- 
ftrator, and  th^t  this  was  a  power  not  annexed  to  the  office  of 
executor,  but  independent  from  the  reft  of  his  duty  as  executor, 
The  portion  un-     And  therefore,  upon  the  whole  of  this  part  of  the  Cafe,  I  de^ 
der  the  mother's  ^larc  that  this  marriage  is  a  forfeiture  of  the  portion,  given  un- 

vrill  is  forfeited.  ^jjj  ^^^^^^  ^^j^ 

(1)  Peyton  v.  Bury^  2  P.  W,  626.    Hsr^jy  v.  Jflon,  ante  \  \o\.  'i,6u 
Jones  v.  Suffolk,  I  Bro,  Cha.  Rep,  529.        (2)  jRfg-.  Lz^.  ^  1739.  fol.  140, 
See  the  note  at  the  end  of  the  cafe  of 


in  the  Time  of  Lord  Chancellor  KARDWiLki. 
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Walton  V.  Hobhs,  December  loth,  1 739.  Cafe  17. 

HERE  there  is  a  fmgle  depofition  only,  againft  the  The  rule  that 
oath  of  a  defendant  in  his  anfwer,  and  the  facts  denied  J^"/^*"  ^^^^^^^^e 
In  the  anfwer,  are  equally  ftrong  with  thofe  that  are  afBrmed  eiuenc^/of  a  ^ 
by  the  depofition,  there  the  rule,  that  you  can  have  no  decree  fingk  w-tnefs  a- 
upon  fuch  fincjle  evidence,  aj^ainfl:  the  defendant,  will  hold;  g '^"^  ^ '^^^'^n^- 

r  b  r  r       1  ant,  hold,  oniy 

but  where,  as  ni  the  prefent  cale,  tnere  are  a  great  many  con-  where  the  fadls 
€urring  circumflances- that  ftrengthen  and  fupport  the  depofi-  denied  in  the  an- 
tion  of  this  witnefs,  it  does  not  come  within  the  aforementioned  ft^ongTith^^hofc 

lule  (  I  ).  that  are  affirmed 

by  the  depofition, 

(i)  y an/on  V.  Rany,  fofl,  1 40.    H'lne    Bifcoe,  i  J^ef.gj.    Reechv.  Kenn?gal,  I 
V.  Dodci,  poj}:  i-jS.     Only  yi.  Walker^  poji.    Fef.   1.25.     P amber  v.  Mathers,  I  Bro, 
3  vol.  407.    he  Neve  v.  Le  Neve,  foji.    Cha.  Rep.  52. 
3  vol.  649,     I  Fef.  66.  S.  C,     Jrnot  v. 


LyddallY,  Wejloti^  January  \ht  1 8th,  1739.  Cafe  18; 

THERE  was  a  refervation  in  a  grant  of  an  eflate  by  the 
crown,  of  tin,  lead,  and  all  royal  mines  within  the 
premifTes. 

The  mafter  Hates  it,  there  is  a  probability  that  there  are  fucli 
mines,  and  therefore  he  reports  the  plaintiff  Mr.  Lyddal  cannot 
make  a  good  title. 

The  exception  is,  that  the  mafter  is  miftaken,  for  there  is  no     [  20  3 
evidence  of  fuch  mines,  or  even  a  probability  of  them. 
Lord  Chancellor, 

I  am  of  opinion  the  exception  is  well  founded.  ' 

This  is  one  of  the  cafes  of  wiUingnefs  and  unwillingnefs  In  a 
purchafer. 

It  is  the  bufmefs  of  this  court  to  carry  fuch  agreements  into  The  court  of 
execution,  and  mud  govern  itfeif  by  a  moral  certainty,  for  it  is  Chancery,  in 
impoiTible  in  the  nature  of  things,  there  fliould  be  a  mathemati-  '^^^^T^'^s  agrees 

.  ^  ,  ^  ,    .  1  ^  ments  into  exe- 

cal  certamty  of  a  good  title.  cution,  govern 

themfelves  by  a 
ittoral  not  a  mathem-.ticftl  certainty. 

No  pretence  that  there  has  been  any  fearcli  for  royal  mines 
for  1 1 1  years,  and,  upon  examination,  the  probabihty  is  great 
that  there  are  no  fuch  mines. 

There  are  often  fuggeftions  of  old  entails,  and  often  doubts 
what  iffiie  perfons  have  left,  whether  more,  or  fewer,  and  yet 
thefe  were  never  allowed  to  be  objedlions  of  that  force,  as  to 
overturn  a  title  t©  an  eflate. 

No  inftance  where  the  crown  has  only  a  bare  refervation  of  tt,, 

.  ,       -  •'^  Wxieretne  crown 

royal  mines,  without  any  right  of  entry,  that  it  can  grant  a  li-  hasoniyabirc 

refervation  of 

royal  mines,  they  cannot  grant  a  licence  to  any  perfon  to  come  upon  anotlier  man's  eftate  and  fcarch  f  jr 
fuch  mines.  But  when  mines  are  once  opened,  they  can  reftrain  the  owner  of  the  foil  from  working 
them,  and  can  either  work  the  mines  themfelves,  or  grant  a  Ucf  jice  for  others  to  work  them. 

Vol.  Hi  C  cence 
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LYDDALt,  r.  cencc  to  any  perfon,  to  come  upon  another  man's  eftate,  and 
Wjeiton.     ^-^       j^.g  fcarch  for  fuch  mines ;  I  am  of  opinion 

there  is  no  fuch  power  in  the  crown,  and  Hkewife,  that  by  the 
royal  prerogative  of  mines,  they  have  even  no  fuch  power  •,  for 
it  would  be  very  prejudicial,  if  the  crown  could  enter  into  a 
fubjedl's  lands,  or  grant  a  licence  to  work  the  mines  ;  but  when 
they  are  once  opened,  they  can  reftrain  the  owner  of  the  foil 
from  working  them,  and  can  either  work  them  themfelves,  or 
grant  a  licence  for  others  to  work  them. 

It  would  be  of  mifchievous  confequence,  to  allow  it  to  be  an 
obje6tion  to  a  title,  that  it  is  derived  under  a  grant  from  the 
crown,  in  which  there  is  a  refervation  of  fuch  mines,  efpeci- 
ally  as  all  grants  from  the  crown  have,  for  the  mofl:  part,  fuch 
a  general  refervation  ;  but  the  fa61:  in  the  prefent  cafe  is,  there 
has  never  been  an  exertion  of  this  right  in  a  fingle  inflancCj 
fmte  the  grant,  and  no  probability  there  ever  will  (i). 

(i)  Reg,  Lib.  B,  1739.  fol.  205. 


£  21  3  Davis  y»  Davis y  January  the  26th,  1739. 

Cafe  19.     ^TT^HIS  caufe  came  before  the  court  upon  an  appeal  from 
X     a  former  decree,    and  likewife  upon  exceptions  to  a 
mafter's  report. 

There  was  a  bill  brought  for  100/.  legacy,  agalnfl  the 
defendant,  charged  by  a  v/ill  upon  a  real  eftate,  the  reverfion 
of  which  belonged  to  the  defendant,  the  anfwer  denied  the 
whole  equity  of  the  bill,  but  was  reported  iiifufncient. 

The  mafter  has  reported  the  feveral  proceiTcs  regular  in  this 
caufe,  exceptions  were  taken  to  this  part  of  his  report,  and  it 
is  infifted  for  the  defendant,  there  is  a  material  irregularity  in 
the  prefent  cafe,  becaufe  the  procefs  has  never  been  duly 
ferved,  .and  no  endeavour  to  ferve  it;  for  the  defendant  has 
lived  for  twenty  years  in  one  place,  is  a  confiderable  farmer, 
has  appeared  publlckly,  and  deals  pubiickly,  is  feifed  of  a  real 
eftate  of  20/. /)^r  ^w/.  befides  renting  a  large  farm,  fo  that  he 
might  eafily  have  been  found. 
Upon  exceptions  The  counfel  for  the  defendant,  in  fupport  of  this  fa6l,  of- 
to  a  mafter^s  re-  £^j.g^^     j.^^^^  affidavits  fubfequent  to  the  mailer's  r.^port,  upon 

port,  you  cannot        .         » .         .         ,         ,  .  ^ .  „  ,  .     ,  ,^      '  \ 

read  affidavits  ^  luggeition  that  the  plamtiiTs  were  maae  but  the  evcnmg 
made  fubfequent  before  the  mafter's  report,  and  confequently  they  had  not 
ftandingThfaffi-  ^^^^  anfwer  them  •,  but  Lord  Chancellor  would  not  allow 
davits  of  the      them  to  be  read,  for  he  faid,  this  would  be  determining  the 

w°7i>'filed  b^t      "^'^^^^^      P^J^  fi^^' 

the'^evening^bc-  They  likcwife  infifted  for  the  defendant,  that  this  decree  i§ 
fore  the  report,  ex  parte,  for  the  defendant  has  yet  never  been  heard,  notwith- 
ftanding  he  has  put  in  an  anfv/er ;  for  where  a  defendant  by  his 
anfwer  denies  the  whole  equity  of  a  bill,  though  upon  a  re- 
ference to  a  mailer  it  is  reported  infuificient,  yet  it  is  fo  far  an 
anfwer,  that  a  bill  cannot  be  taken  pro  coufejfo^ 

3  In 
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tn  fupport  of  this  clo£lrine,  the  cafe  of  Ha'Lvhins  and  Croohe^  Davis  y. 
before  Lord  Chancellor  King^  on  an  appeal  from  the  Rolls,  ^^^vn, 
2  Wms,  556.  was  cited,  and  ivhat  materially  iveighed  uulth  the 
court  171  that  cafe  was,  the  cojls  hehig  paid  to  the  plaintiff,  *  upon 
the  defendant's  anfwer  being  reported  infufLcient,  and  Hkewife 
the  fubpcenas  being  taken  out  for  the  defendant's  puttinj^  in  a 
better  anfwer,  fo  that  this  the  Court  faid  in  fome  rncafure  does 
eflablifh  it  as  an  anfwer. 

Lord  Chancellor,  f  22  J 

There  are  two  queftions  arife  in  this  cafe  : 
Firjl,  Whether  there  has  been  an  irregularity  in  ferving  the 
procefTes  ? 

Secondly,  V/hether  there  is  error  in  the  judgment  of  the 
Court  ? 

The  firjl  comes  properly  before  the  Court  on  exceptions  to 
the  mailer's  report,  in  certifying  that  the  procefles  of  this  caufd 
were  regular. 

For  if  they  had  either  irregularly  iflued,  or  had  been  irregu- 
larly ferved,  the  exception  is  well  founded. 

But  upon  hearing  the  affidavits  on  the  plaintiff's  behalf,  I 
am  of  opinion  that  the  mailer's  report  is  right,  and  that  the 
exception  ought  to  be  over-ruled. 

It  is  mod  manlfeft  in  this  cafe,  that  the  defendant  has  ab- 
fconded,  and  that  he  went  armed ;  it  is  faid  indeed  that  a 
pitch-fork  and  hedge-bill  are  tools  of  his  trade,  but  the  quef- 
tion  is,  what  ufe  he  made  of  them  ?  if  to  prevent  his  being  ar- 
refted,  they  are  as  bad  weapons  as  a  fword  or  a  dagger,  and  is 
fuch  a  reafonable  terror,  as  may  deter  a  fherifFs  officer,  without 
being  a  coward,  from  attempting  to  arreft. 

It  is  true,  if  a  procefs  of  outlawry  and  a  capias  utlagatum 
have  iflued  irregularly,  and  there  has  been  no  atteinpt  to  ferve 
them,  the  Court  will  make  the  plaintiff  pay  cofls,  but  here  is 
no  pretence  for  a  complaint  of  this  fort  in  the  prefent  cafe. 

The  fecoTid  queftion,  is  upon  the  decree  that  has  been  made 
upon  the  hearing  of  this  caufe. 

And  this  is  a  very  con fider able  queftion,  v/ith  regard  to  the 
authority  of  this  court,  and  the  execution  of  juftice  in  it. 

I  fhall  not  give  any  conclufive  opinion  in  this  point,  till  I  have 
confulted  the  Mafter  of  the  Rolls ;  for  unlefs  fome  method  can 
be  found  to  remedy  this  inconvenience,  any  defendant  may 
elude  the  juflice  of  the  court. 

The  pra6lical  regiiter  is  not  a  book  of  authority,  but  it  is  Thepnaicaf 
better  colle6led  than  moft  of  the  kind.    Vide  title  Seque/lratioji^  regjuer  in  chan. 
page  328      330.  book 

A  plaintiff  is  not  to  be  told,  becaufe  he  has  a  fequeftration     r  ^  -i 
executed  againft  a  defendant,  for  not  putting  in  his  anfwer.  After  goods  or » 

real  eftate  are 

lejzed  upon  a  fequeftration  for  want  of  an  anfwer,  the  plaintiff  may  ftill  proceed  till  h,e  has  §oi  ch,«  bili 
taken  ^ro  confejjb. 


_  *  N.  R.  Mr.  Petrt  William  in  his  report  of  the  cafe  ha^  oniitted  to  mention  ^» 
•itvinnftante,  ^ 

C  2  and 


a  ca\ 
turn 
lies  ill 
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^Avis^*  goods  or  real  eftate  are  felzed  upon  the  fequeflration,  that 

^*      he  muft  flop  there,  for  he.  may  ftill  proceed  in  this  court,  tiil  he 
has  got  the  bill  to  be  taken  pro  cofifejjh. 

The  principal  qiieftion  is,  whether  the  Court  can  take  a  bill 
^ro  confejfoi  where  an  anfwer  has  been  put  in  which  is  reported 
infufficient. 

The  proceedings  Now  confidcr  the  proceedings  of  this  couit,  compared  with 
in  this  court  are  others  J  they  have  been  formed  according  to  the  courfe  of  the 
fng^to'the  co'iJr'fe  ^^^^  ^^"^^  refpe6ls,  and  analagous  to  the  comir.on  laW 

of  the  civil  lav  in  Others. 

in  fome  refpedls, 

and  the  common  law  in  others* 


The  ecclefiaflical  courts  proceed  no  further  than  excommu* 
nication,  for  contempt,  the  caufe  is  at  a  ftand  till  that  cenfure 
is  removed. 

There  can  be  no  common  law  there  are  two  defaults,  one  for  want  o^ 

judgment  in  appcaiauce,  and  the  other  for  want  of  pleading,  and  for  this 
chief  at  com-  defendant  may  be  outlawed,  but  then  there  can  be  no 

mon  law  upon  a  •        i  •   r     i  r         i        n  i  -  r  •  > 

default  j  butaf-  judgment  m  chiet ;  but  after  the  eitates  and  goods  arc  leized 
ter  afeizure  on   v.'^Qw  2l  capias  utlagatum^  you.  mull  go  iuto  a  court  of  revenue, 
^^The^remedy  ^^'"^      ^  ^^^^     ^^"^  name  of  the  Attorney  General^  at  the  relation 
iiacourtof  of  the  plaintiff,  you  may  have  a  decree  for  thefe  goods,  or 
revenue.  ^  j^afe  of  the  defendant's  lands  from  that  court. 

The  a6t  of  the  5th  of  George  the  Second,  ch>  25.  empowers 
the  plaintiff  to  go  on  as  well  upon  a  fequeitration  for  not  ap- 
pearing,  as  upon  a  fequeilration  for  not  complying  with  a 
decree,  which  could  not  be  done  in  equity  till  then ;  for,  ac- 
cording to  the  iff  JeEi.  of  that  a£i:,  *^  where  perfons  do  not  e?!ter 
*^  an  appearance  within  the  ufuai  time,  alter  a  fubpai^na  iffues, 
and  is  juftly  fufpe6ied  to  abfcond  to  avoid  the  procefs,  them 
the  court  out  of  which  fuch  procefs  iffues,  is  to  fix  a  day 
for  his  appearance^  to  be  inferted  in  the  London  Gazette,  and 
publifhed  on  the  Lord's  day  in  tlie  parifli  church  of  the  de  « 
^*  fendant ;  and  a  copy  of  the  order  of  the  court  is  to  be 
"  polled  up  at  fome  publick  place  at  the  Royal  Exchange  in 
London'^  and  on  the  defendant's  not  appearing  within  the  time 
limited  by  the  court,  the  court  may  order  the  plaintiff's  bill 
*^  to  be  taken  pro  cofift^o,  his  effe<ils  or  eftate  to  be  fequeilered, 
and  the  plaintiff'^s  demand  to  be  fatisfied  out  of  the  effate  or 
"  effe(?l:s  fo  feqaeftered." 
In  courts  of  law  courts  of  common  law,  where  there  is  no  plea  put  in 

vhere  there  is  all,  the  judgment  is  by  nil  dicit-,  but  if  a  plea  be  put  in^ 
roe^tTs'^^wv"  imperfect,  there  cannot  be  a  judgment  nil  dicit^ 

dicity  if  anlm-  plaintiff  muft  demur ;  and  if  the  demurrer  is  allowed,  then 
perfc-a  plea,  the  the  plaintiff"  has  judgment,  becaufe  the  plea  or  anfwer  of  the 
plamtift  muft     defendant  (for  the  word  anfiver  is  cquallv  ufcd  at  law  as  in 

demur,  and  it  .     .  .  _  .  >'  *  ' 

allowed,  then  he  equity)  IS  infuiiicjent. 

has  judgment, 

becaufe  the  plea  is  infufficient. 


So 
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So  in  equity  the  taking  a  bill  pro  confejfo^  is  analogous  to  taking  Pavi«  v. 
the  declaration  for  true,  where  the  plea  or  anfwer  of  the  de-  . 

r      t         •     '    r   rr   '  equity  taking 

lendant  is  miuracient.  a  hu:  pro  covfejo 

is  anaiogoui  to 
taking  a  declaration  for  true  at  law . 

Why  is  not  taking  a  bill  pro  coJifcJfo^  when  an  anfwer  is  re- 
ported infuihcient,  equally  ju{l,  as  taking  a  declaration  for  true, 
where  the  plea  fails  ;  for  if  a  plea  upon'  arguing  the  demurrer 
is  found  infufficient,  unlefs  the  defendant  put  in  a  better  plea, 
the  plaintiff  fliall  have  judgment  in  chief  (i )  ? 

Though  in  equity  you  cannot  demur  becaufe  an  anfwer  is  in-  Taking  excep- 
fufficient,  yet  taking  exceptions  to  it  before  a  Mailer,  is  tanta-  tjops  to  an  ;nfuf- 

'      ,  °  ^        .   ^  ™  .  ,  '  hcient  anfwer, 

mount  to  a  demurrer  upon  an  niiuliicient  plea.  is  tantamount  to 

What  mull  the  plaintiff  do  in  fuch  a  cafe  ?  Can  he  reply  to  a  demurrer  a: 
an  anfwer  that  has  been  reported  infufficient,  and  is  full  of  ab- 
furdities  and  inconfiilencies  ?  he  mull  injure  himfelf  by  fuch  a 
reply,  and  therefore  the  court  will  not  oblige  him  to  it. 

A  plaintiff  cannot  have  the  fame  benefit,  in  carrying  on  the 
feveral  proceffes  upon  a  contempt  of  the  defendant,  before  the 
hearing,  as  upon  an  abfolutc  decree;  for,  in  this  latter  cafe,  the 
plaintiff  after  the  proceffes  have  been  executed,  and  goods  and 
eftate  fequeilered  under  them,  may  have  both  applied  to  fatisfy 
his  demand,  which  he  cannot  have  upon  proceffes  for  contempt 
only,  and  therefore  there  is  a  material  and  effential  difference 
between  the  two. 

Thefe  are  the  things  which  flick  with  me  as  to  the  principal 
point. 

As  to  the  cafe  which  has  been  mentioned  before  Lord  King^  The  cafe  of 
I  was  of  counfel  in  it^  and  I  believe  I  may  venture  upon  my  ^^^^i'tsv.Crook 
mem^ory  to  fay,  that  the  bar  were  not  fatisfied  with  the  reafon-  chanceiiorl^/wg-, 
ing  of  that  cafe  ;  for  I  do  not  underftand  how  receiving  cofts  the  Ath  of  George 
UDon  a  Ma(ler*s  repon'in^  an  anfwer  infufficient,  can  be  faid  to      Second,  is 

,  ..^^  y        .  _  ir  /\  dcterminei 

be  accepting  it  for  an  aniwer  in  any  iort  whatioever  (2).  upo.i  latisfadory 

reafons,  for  re- 
ceiving cofts  upon  a  Mafter's  reporting  an  anfwer  infufficient,  is  by  no  means  accepting  it  for  an  anfwer. 

Befides,  in  that  cafe  there  was  ?,  third  anfwer  (which  had 
never  been  referred  for  infufliciency)  upon  the  records  of  the- 
court ;  this  was  a  material  circumflance,  for  that  anfwer  (land- 
ing as  it  did,  the  court  would  not  examine  whether  it  waa  fuf-^ 
^cient  or  not. 

Where  there  has  been  an  amended  bill,  as  in  the  prefent      C  25  ^ 
cafe,  and  no  anfwer  put  in  to  it,  then  the  queflion  is,  whether  Lord  Hard'wkke 
the  plaintiff  will  not  be  intitled  to  a  decree  ^r<?  confeffh^        thl^l" ^^jhat 
ftracSted  from  any  proceedings  in  the  original  caufe.  whe:-':' trier- is 

an  amended  bill, 

and  no  anfwer  to  it,  the  plaintiff  is  intitled  to  si,  decree  pro  confefpif  abftraded  from  any  proceedings  in 
the  original  caufe. 

(1)  See  Jbergavenny  v.  Ahergavennyy        (2)  See  Lord  Kiv£%  Order,  2  Cox*^ 
4  F'uu  446,  />/.!.    2  Eq.  Ab,  ij-^-pl  5.     P.  W.  559.  «.  1, 

c  3  If 
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"^Ivi»^*  If  the  plaintiff  fhould  not  be  intitled  to  fuch  a  decree  under 
thefe  circumftances,  then  the  aut?hority  of  this  court  is  very  de- 
fedive,  and  the  juilice  of  it  may  be  eluded;  but  I  will  not 
give  any  judgment  now,  and,  in  the  mean  time,  will  order  pre? 
cedents  to  be  fearched  ( i ). 

N.  B,  This  matter  never  received  any  determination,  the 
parties  having  entred  into  an  agreement  to  withdraw  the  ap- 
peal, and  affirm  the  decree,  which  agreement  was  made  aa 
order  of  court  the  loth  of  Decemher^  1741. 

(l)  See  Helfion  v.  Rohlnfon^  4  Vin.  44.6./)/.  2. 


Cafe  20.  Walmefley  'vQxim  Bcothy  June  the  29th,  1739. 

S.  C.  cited f^APHET  Crooh,  in  the  year  1728,  being  under  feveral 
S^C^*ci4d"i  profecutions  of  a  criminal  nature  in  the  court  of  King's 

^c/. '380.  Bench  for  perjury  and  forgery,  employed  the  defendant  Booib 
*S.  C.  cited  3  as  his  attorney,  •  who  (after  many  fruitiefs  endeavours  of  Crook 
S^C ^i^rirw^S^r  himfelf  to  get  bail)  by  his  diligence  found  out  two  perfons 
iJ^*. /r75.  to  be  bound  with  Crook  in  a  recognizance  in  very  large  lums^ 
Japhct  Crook,  in  ^}^q  courfe  of  thcfc  tranfa61:ions  the  time  of  the  defend- 

^e^^^^p  Jfecltbn  dnt  was  principally  taken  up  for  many  weeks ;  in  this  inter- 
for  perjury  and  yal  he  drew  the  v/ill  of  Crook,  who  gave  inftru£lions  for  it 
forgery,  employ-  j-^jj^^fg^f      writing^,  in  which,  with  his  own  hand,  he  dire£ied 

Cd  the  aerendan'c  i        i   r      i  ^  i 

ashis  attorney  a  legacy  01  looo/.  to  the  deiendant,  and  500/. .  a-piece  to 
to  get  bail,  which  i-i^e  bail:  the  will  was  prepared  by  the  defendant,  and  exe- 
Ll'giy^  and^d Jr-  cutcd  by  Crook and,  after  this,  at  the  requeft  of  the  defend- 
ing r'lis  tranf-  ant.  Crook  gives  him  a  bond  for  the  fecurity  of  his  legacy,  in 
adliun,  drew  ^vhich  there  was  a  condition  in  the  words  following,  or  to 
dCeVera  ie&'icj  this  cffeft,  that  "  Whereas  John  Booth  has  been  ferviceable  to 
of  I -co/,  to  the  Japhet  Crook  in  (evci-3.1  c?iu{QS,  and  ftill  continues  to  be  fo, 
^oo/'^r^'ece^to  ^^"^^  ^^^'^  ^^^^  Japhet  Crooh  %ing  thoroughly  fenfible  of  his 
the  bai^,'^an"af-  "  fervices  and  favours,  if  the  faid  Japhet  Crook  fhall  leave  to 
terwards  the  de-  a  ^j^.g  f^Vid  John  Booth  a  legacy  of  1000/.  then  the  obligation 
bord'ifo/ fhe  fe-  "  '^^'^^^  void,  othcrwife  to  ftand  in  full  force."  ,Crook  2iU 
curity  oV'his  le-  terwards  revoked  this  will,  and,  by  another  will,  appoints  Maryi 
gacy:  Cro.k  j^^if,^^cfl:'j  ex^^ciurix,  and  makes  her  refiduary  legatee,  by  which 
Jhis^'wU^'ald  by  Ihe  bec-.mes  iiiritled  to  17,000/. 

another  app  /ints 

the  plain. lit  executrix,  and  makes  her  refiduary  legatee;  after  the  death  of  tfe  teflator,  the  defendant 
brini,o  an  ^ct  on  on  bis  bond,  and  has  a  verdidt  and  judgmsnt ;  a  bill  brought  to  be  relieved  againft  it  for 
fraud  i  Crock  living  fix  years  after  giving  the  bond,  and  not  attempting  to  be  relieved.  Lord  Hardtvkke 
decreed  for  the  dertndant. 

Q  26  ]  The  legacy  to  Booth  under  the  former  is  omitted  in  the  new 
will,  the  tellatcr  declaring  in  this  will,  that  the  procuring 
that  legacy  from  him,  was  by  impofition :  Crook  died  in  1734, 
and  fome  time  after  Mnry  intermarried  with  one  Walmejley^ 
a"-ainft  whom  Booth  brought  an  a6lion  upon  the  bond,  and  had 
a  verdift  and  judgment,  and  a  bill  is  filed  here  by  Mary  and 
her  hulband  to  be  reheved  againft  it  as  obtained  by  fraud  and 
impofition. 


in  the  Time  of  Lord  Chancellor  Hardwicki. 


Lord  CHi^NCELLOR,  Walmeslet 
This  is  one  of  thofe  kind  of  bonds,  which  the  court  muft  dif-    ^*  ^^'o'^"* 

like  at  the  firft  appearance  y  but  notwithftanding  there  muft  be 
fome  circumftances  of  fraud,  or  a  want  of  confideration,  to  in- 
duce me  to  lay  it  afide. 

Now  upon  the  circumftances  of  the  cafe,  and  upon  the  recital 
of  the  bond,  I  muft  take  this  to  be  a  voluntary  bond  ;  for  though 
here  Is  a  mention  of  fervlces,  yet  they  are  not  fuch  as  will  create 
a  debt,  or  a  valuable  confideration ;  nor  are  they  fuch  as  will 
make  it,  in  its  nature,  a  demand,  or  what  the  law  calls  a  valua- 
ble confideration. 

I  (hould  have  thought  it  a  much  ftronger  cafe,  had  It  been  for 
payment  of  money  at  a  certain  day,  but  this  is  to  be  paid  futurely 
by  an  executor  :  Now  Crook  might  not  leave  aflets ;  for  though  in 
fufficient  circumftances  at  the  time  of  giving  the  bond,  yet  he 
might  have  contrived  it  fo  as  to  have  no  aflets  at  his  death  ;  and 
it  is  truly  faid,  that  fuch  a  bond,  according  to  the  cafe  in  Lord 
Harcourt^s  time,  ftiall  be  poftponed  to  all  debts  whatfoevcr,  even 
fmiple  conti'a£t  ones,  fo  that  this  can  by  no  means  be  a  fecurity 
for  money. 

It  has  been  infifted  on,  that  as  this  perfon  ftood  in  no  other 
light  than  an  attorney  to  Crook^  he  cannot  intitle  himfelf  to  the 
bond. 

To  be  fure  it  is  extremely  wrong  in  an  attorney  to  take  bonds  An  attorney 
for  fervices  ;  but  if  a  client,  with  his  eyes  open,  will  give  fuch  ought  not  to  take 
a  bond,  it  would  be  ffoin^  too  far  to  fay  fuch  a  bond  is  abfo-  ^  bond  for  fer- 

.      ,        .  ,  o      o  J  vices,  butjf  a 

lutelyvOld.  _  client  will  give 

him  one  of  his  own  accord,  it  is  not  abfolutely  void. 

This  cafe  has  been  compared  to  that  of  young  heirs  in  diftrefs 
for  money  in  the  life-time  of  the  father;  but  I  do  not  think  this 
comes  up  to  the  prefent  cafe,  for  there  the  court  prefumes  weak- 
nefs  in  the  perfon,  and  upon  that  confideration  relieves ;  but 
there  is  no  pretence  for  it  here,  for  Japhet  Crook  was  more  likely 
to  impofe^  than  to  he  hnpofed  upon  (1)5  and  yet  if  there  had  been 
the  flighteft  evidence  of  impofition  upon  Crook^  I  ihould  make 
no  fcruple  of  relieving  againft  this  bond. 

The  length  of  time  that  Crook  lived  after  the  executing  of  this 
bond,  is  certainly  a  ftrong  circumftance  in  favour  of  the  de- 
fendant. Why  did  not  Crook^  if  he  thought  himfelf  aggrieved,  [  27  J 
in  fix  years  bring  a  bill  to  be  relieved,  for  he  had  the  fame  equity 
which  the  executrix  fets  up  now  by  the  prefent  bill  ?  Upon  the 
whole,  I  am  of  opinion,  on  the  circumftances  of  this  cafe,  that 
the  bond  cannot  be  relieved  againft,  and  that  the  injundlion 
which  was  to  ftay  the  proceedings  at  law  muft  be  diflblved. 

(i)  See  ante  i  vol.  334.  but  fee poft,  29, 
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WalmeJIey  verfus  Booth, 

May  the  ad,  1741.    In  the  Paper  of  Rchearings. 

Lord  CiiANCELLCR, 
hQriHerdTvkke,     This  is  a  cafe  of  a  good  deal  of  confequence,  and  I  am  ex- 
i'ng^rrheardtret"  tremciy  glad  that  I  have  an  opportunity  of  re-confidering  it  in 
verfed  his  former  the  manner  it  deferves. 

decree.  J  believe  I  did  fay  at  the  former  hearing,  that  it  would  be  an 

extraordinary  thing  if  the  reprefentatives  of  Jciphet  Crook  flioald 
prevail  to  fet  afide  a  bond  fraudulently  obtained,  and  by  impo- 
(ition  upon  a  man,  whofe  charadter  for  art  and  cunniug  was  fo 
"well  eftablifhed  in  the  world. 

Bat  upon  this  cafe  being  re-argued  and  re-con fidered,  I  am 
thoroughly  convinced  that  n-^y  forme.r  decree  was  wrong. 

The  firft  confideration  arifes  u.pon  the  general  nature  of  the 
bond,  as  it  was  obtained  by  an  attorney  from  his  client,  while 
the  client  was  under  criminal  profecutions :  I  think  this  is  a 
very  material  ingredient  in  the  cafe,  and  are  the  principal  grounds 
\  go  upon  in  giving  judgment  in  this  cafe- 
Theftatuteof       Attornies  and  falicitors,  efpecially  fince  the  late  acl  of  par- 
l-^^low'i/ce^r-*   i'^^^^^^^t,  2  Geo,  2.  r.  23.  have  been  confidered  as  officers  of  ju(- 
tain  rules  for  re-  ticc,  and  they  have  fiiated  fees  allotted  them,  which  they  ought 
plating  the  be-  j^gt  to  excecd  \  and  therefore  in  all  courts,  but  more  efpecially 
niesandibikitors  ^'"^  courts  of  law,  there  are  certain  rules  for  regulating  their  be- 
"with  regard  «o    haviour  with  regard  to  their  clients. 

their  chenijs.  Upon  this  ffround,  if  a  man  retains  an  attorney  to  appear  fon 
ney  isrerainedto  him,  and  he  docs  not  appear  accordingly,  the  court  will  punifh 
appear,  ana  dues  hi.'ii  for  it ;  and  on  the  other  iide,  they  will  not  fulfer  a  perfon 
wm' piin 'h^hn-a  ''^  made  choice  of  an  attorney  in  a  caufe  to  change  him 
for  it  J  anar:or-  without  the  cxprcfs  icave  of  the  court. 

ncy  o.ice  chofen 

CiiOiiot  be  changed  without  leave  of  ihe  couit. 

The  court  win       f  he  confequence  of  this  is,  that  there  is  a  {[von<r  alliance  be^ 
agjinib  "hcexior-  twcen  an  attorney  and  his  client,  and  a  great  obligation  upon 
tion  of  an  ar.or-   the  attorney  to  take  care  of  his  client's  intereft  ;  and  the  court 
Q  1     ^''^'^  relieve  a  client  againft  the  extortion  of  an  attorney, 
f-  ^    J         This  is  the  general  rule  ;  let  us  now  confider  the  prefent  cafe. 

The  defendant  Mr.  Boot/j  does  not  pretend  to  fay  that  he 
had  the  leafl  act|uaintance  with  Japhct  Ctook  till  October  1728, 
and  very  little  bufinefs  appears  to  have  been  done  from  this 
time  till  the  giving  the  bond-,  and  allowing  that  all  fees  are 
paid,  and  every  thing  adrnitied  befides  that  could  be  charge^ 
for  the  moft  trifling  attendances  during  the  period  from  1 728 
to  the  time  of  the  bpnd,  it  is  not  pretended  theie  was  any  more 
than  26  J",  due  to  the  defendant  at  the  time  of  the  execution  of  it, 

Jnphct  Crook  was  then  under  profecution  for  t  a  o  different 
oiTcnces  of  a  very  heinous  nature,  one  for  forgery,  and  another 

(l)  Vide  UraMrs'  Company  v,  Davis,  poft.  295.    Saundcrjon  v.  Clafs^  poft.  298. 

for 
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fov  perjury,  for  which  he  afterwards  fu{f:=;red  as  he  deferred :  ^^^^^^'^^J 
and  under  thefe  circumflances  to  be  fure  it  concerned  him  very 
much  to  find  out  perfons  who  would  be  ball  for  him. 

There  are  a  great  many  people,  without  doubt,  that  bring  dif- 
trefs  upon  themfelves  ;  but  while  they  are  in  fach  a  ntuarion,  it 
does  not  iTwke  the  leaft  difference,  whether  this  diftrefs  cam.e 
upon  them  through  their  fault  or  ti  eir  misfortune. 

While  Japhet  Crook  was  in  this  difnxrabie  condition,  the 
defendant  draws  his  v/ill,  and  gives  himfcif  a  legacy  of  looo/. 
This  is  no  very  favourable  circumftance,  that  an  attorney  who 
draws  the  will  of  a  perfon  in  furh  a  fitaation  fhould  take  the 
advantage,  and  fecure  to  himfelf  a  legacy  of  looo  /.  and,  befides 
the  inferting  the  legacy  in  the  will,  it  is  carried  much  further, 
and  fnphet  Crook  is  prevailed  upon  by  the  defendant  to  give  him 
a  bond,  reciting  many  and  faithful  fervices,  and  particularly  the 
procuring  bail  on  the  criminal  prcfecutions,  and  the  bond  to 
remain  in  full  force  till  the  executors  of  japhet  Crook  fhall  pay 
to  the  defendant  the  fum  of  looo/.  in  fix  months  from  the  tef- 
tator*s  death ;  fo  that  by  this  means  the  money  is  fecured,  and 
}t  is,  to  all  intents  and  purpofes,  made  irrevocable. 

It  has  been  faid  by  Mr.  Chute^  that  this  is  only  a  legacy  given 
with  a  preference  ,  but  it  differs  very  materially  from  fuch  a  le- 
gacy, becaufe  Japhet  Crook  has  bound  himfelf  in  a  bond,  which 
makes  it  a  debt,  and  irrevocable. 

Upon  thefe  confiderations,  and  attended  with  fuch  circum-s 
itances,  the  defendant  appears  in  a  very  unfavourable  light  to 
the  court. 

This  cafe  has  been  compared,  In  the  firfi:  place,  to  the  de- 
frauding of  young  and  improvident  heirs,  where  the  court  re- 
lieves upon  general  principles  of  mifchief  to  the  publick,  with- 
put  requiring  particular  evidence  of  a(Sl:ual  impofition  upon  them, 
as  they  are  cafes  of  general  concern;  they  alfo  give  relief,  be-  [  *9  J 
caufe  the  circumltances  and  fituation  of  the  young  perfons  at 
the  time  of  the  agreement  rnake  them  extremely  liable  to  impo- 
fitions  ( 1 ). 

Now  confider  the  condition  of  Japhet  Crook  at  the  time  of  en- 
tering into  this  bond  j  he  was  under  very  fevere  profecutions, 
for  very  heinous  offences,  and,  in  fuch  a  cafe,  was  obliged  to 
call  in  an  attorney  to  his  afliitance. 

It  has  been  faid  that  Japhet  Crook  was  a  very  cunning  fellow, 
^nd  a  very  great  knave,  and  I  believe  it  to  be  true  ;  but  the 
court  muft  not  confider  the  particular  circumftances  of  the  man, 
but  the  cafe  in  general  (2) ;  for  a  perfon  rnay  be  profecuted  for 
thefe  very  crimes,  and  yet  be  innocent ;  and  it  would  be  very 
mifchievous  if  there  was  any  encouragement  given  to  an  undue 
advantage  taken  of  another  under  fuch  circumllances. 

The  next  cafe  to  which  it  has  been  compared  are  marriage-bro- 
cage  bonds,  which  have  fome  fimiiitude,  though  not  entirely  fo(3). 

The  next  was  the  cafe  of  mortgages,  as  where  a  perfon  takes 
the  advantage  or  another's  necefPities,  and  fecures  to  himfelf  an 

(l)  See  p<^Jl  36..      (2)  Sf^^  ante  26.     (3)  Smith  v.  Jyk-L^fll,  poft.  3  vol.  566. 
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WALMEstEY  exorbitant  intereft ;  in  which  inftance,  the  court  will  fet  it 
V.  Booth.  ^^^^  •£  j^^.  ^^^^  ^^^^  unjuft  gain  to  himfelf,  though  it  be  not  donp 
in  the  bare-faced  way  of  interell,  but  in  feme  other  fhape. 

What  is  the  general  rule  the  court  goes  upon  ?  why  the  per- 
fon's  being  in  fuch  circumfrances  that  anybody  might  have  taken 
the  advantage  of  him,  and  here  the  court  will  not  allow  J.  any 
more  than  B.  to  get  an  illegal  benefit  to  himfelf. 

So,  in  this  cafe,  Japhet  Crook  was  no  more  under  an  obliga- 
tion to  employ  the  defendant  as  his  attorney  than  any  other. 

I  think  the  cafe  is  fhronger  betv/een  attornics  and  their  clients, 
than  any  of  the  cafes  that  it  has  been  compared  with  by  the 
counfel. 

Becaufe  all  the  courts,  both  of  lav/  and  equity,  order  their 
bills  to  be  taxed  :  and  there  are  a  number  of  cafes  in  this  court, 
where  a  client,  unaifiiled  b^y  an  attorney,  has  paid  a  law  bill, 
and  accepted  of  a  receipt  for  it,  and  yet  has  been  allowed  to  optn 
the  whole  account  notwithftanding,  and  to  take  exceptions  to 
any  improper  or  extravagant  charge  in  the  attorney's  bill. 
Equity  will  order     Nay,  even  if  a  client  has  given  an  attorney  a  bond  or  mort- 
an  attorney's  bill  gage  to  fecure  the  payment  of  what  was  charged  to  be  due  to 
he  tfas mort-^  *  ^^^"^      account  of  a  law-fuit,  the  courts  of  equity  have  relieved 
gage  to  fecure    the  client,  and  ordered  the  bill  to  be  taxed. 
*he  payment  of  what  is  the  reafon  the  court  goes  upon,  in  fuch  determi- 

[  70  1     ^^tio"  -  why,  the  great  power  and  influence  that  an  attorney  has 
over  his  client. 

Now,  confider  the  prefent  cafe ;  here  is  an  extravagant  re- 
ward given  for  fervices,  and  the  court,  if  they  had  allowed  the 
legacy,  would,  in  the  firft  place,  have  direded  the  Mafter  to 
inquire  what  thefe  fervices  were,  and  whether  they  were  in  any 
proportion  ^deqmte  to  the  reward. 

Thefe  two  cafes  have  been  put  by  counfel:  that  after  a  fuit 
is  finiihed,  if  a  bond  is  given  to  an  attorney,  to  fecure  to  him 
fome  rev/ard  for  his  merit  and  fervice  in  a  caufe ;  or  if  after  a 
marriage  had,  a  fecurity  is  given  to  a  perfon  who  was  inflru-- 
mental  in  procuring  the  match,  for  a  confiderable  fum  as  a  re- 
ward, that  this  court  would  have  fupported  them  as  jult  demands. 

Thefe  are  certainly  very  diiferent  cafes  from  the  prefent,  but 
I  do  not  know,  that,  even  in  thefe,  there  has  ever  been  any  de-r 
termination. 

But  the  bond  here  does  not  import  any  thing  of  this  kind,  for 
it  only  recites  fome  pad  fervices,  which  were  immaterial  and 
trifling  ;  but  the  principal  confideration  is  for  any  future  fervices 
he  may  be  ready  to  do  him. 

To  be  fure,  after  a  fuit  is  intirely  at  an  end,  a  client  may  give- 
an  attorney  a  reward  for  fervices,  over  and  above  his  legal  fees  (2) . 

Thefe  are  my  reafons  with  regard  to  the  publick  5  but  there 
are  other  reafons  that  weigh  with  me  in  this  cafe. 

The  defendant  has  faid  in  his  anfwer,  that  this  is  a  voluntary 
bond,  but  then  he  has  likewife  fet  forth  the  reafonabie  motives, 

(l)  DiaJ)(;rs*  Ccmpanyv.  Davis,  poft.  255,    (2)  Oldham  v.  Hand,  2  Vef.  259. 
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lich  might  induce  Japhet  Crook  to  give  this  bond ;  namely,  Waimeslet 
2  many  arul  frequent  fervices  the  defendant  had  done.  ^' 
Now  what  are  they  ?  only  the  few  tranfadtions  from  Ocioher 
»28,  to  the  time  the  bond  bears  date. 

This  is  a  falfe  recital ;  and  fliews  likewife,  that  there  is  fome 
ipoiitlun,  and  an  undue  advantage  taken  of  Japhet  CrooFs  ne- 
fiities. 

There  is  another  circumftance  too  ;  it  appears  that  the  bail 

IS  given  upon  the  certiorari  the  very  day  the  bond  was  given, 

ft  at  a  period  of  time  when  Japhet  Crook  muft  have  gone  to     C  3^  J 

ifon,  or  put  in  bail  j  I  do  not  enter  into  the  conlideration  of 

red  bail,  becaufe  it  does  not  appear  what  was  the  nature  of 

is  bail. 

Now  what  is  the  defendant's  merit  as  to  this  bail  ?  It  does  not 
much  as  appear  that  he  gave  any  counter  fecurity  to  the  bail, 
that  he  has  done  nothing  more  than  what  every  attorney  does 
the  common  cafes  of  bail. 

Upon  the  vv^hole,  I  am  of  opinion  that  the  court  ought  to  pay 
>  regard  to  fuch  a  bond,  as  it  might  be  attended  with  bad  con- 
quences,  by  encouraging  attornies,  after  they  have  got  into  the 
fcrets  of  their  clients,  to  extort  from  them  unreafonable  rewards 
I  themfelves  ( i ) . 

i  The  queftion  is,  whether  this  bond  may  ftand  as  a  fecurity 
r  fuch  fervices  as  the  defendant  has  really  done,  and  for  fuch 
iimands  as  are  really  due. 

And  as  the  plaintiif  fubmits  it  Oiould,  I  do  not  fee  any  reafon 
ihy  the  court  fhould  interpofe, 

1  But  I  fhall  give  directions  to  the  Mafter  to  inquire  what  ex- 
lordinary  fervices  the  defendant  has  done  to  intitle  him  to  any 
ward,  and  what  is  jufliy  due  for  fees  ,  and  his  Lordfhip  made 
|i  order  accordingly. 

(l)  Vide  Oldham  v.  Hand,  2  Vef.  259.    I^ton  v.  Hyitouy  Z  Vef  549, 


Simpfon  \exi\xs  Vauzhan.  February  I,  I7'?0.  Qi^Q  21. 
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\Bill  was  brought  by  the  obligee  in  a  bond  againft  Vaughan  a  tradefman 
the  reprefcntative  of  Nut,  who  was  a  co-obligor  with  Baker.  |fJJ°re"oV'abond, 

fills  up  one  from 

.  andi?*  to  C.  in  which  the  obligors  are  only  jointly  bound  j  one  of  them  is  dead,  and  the  queltioa 
IS,  whether  the  furvivor  is  anfwerable  for  the  whole  money.    T^r  court  relitvtd  upon  the  mi/take. 

The  bond  was  dated  the  1 8th  of  September  1730,  and  filled  up 
■J  Bakery  one  of  the  co-obligors,  as  follows  : 

John  Nut  and  Jofeph  Baker  are  held  and  firmly  bound  in 
the  fum  of  4000  /.  for  which  payment  juftly  to  be  made,  we 
bind  ourfelves,  our  heirs,  executors  and  adminiftrators. 
"  The  condition  of  this  obligation  is  fuch,  that  if  the  above 
bounden  John  Nut  and  Jofeph  Baker,  their  heirs,  ^c,  do  well 
and  truly  pay  the  fum  of  2000  /.  then  this  obligation  to  be 
void.'* 

It 
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Si^psow         It  was  recited  in  the  bond  that  Nut  and  Baker  were  partneri. 

2^7"/*;^  died  in  1732.    ^^/^^r  poiTefled  all  the  joint  efFe£ls,  a'i 
five  months  after  the  death  of  Nut  became  a  bankrupt. 

The  plaintiff  fuggefls  by  his  bill,  that  as  the  bond  was  fil| 
up  by  Baler ^  that  omitting  feverally  bound,  was  done  fraud 
lently,  or  through  ignorance  and  miltake  \  and  therefore 
oug':!:  to  be  relieved,  either  on  the  point  of  fraud,  or  that 
the  reprefi-ntative  of  Nut  confefies  aiTets  by  liis  anfwer,  his  de 
ought  to  be  fatislied  out  of  the  faid  affets  ;  for  the  defends 
Vaughnn  liris  fet  forth  by  his  anfwer,  that  Nut^  as  a  relation 
one  Haivhins^  became  intitled  by  diftribution  to  the  fuiii 
J  200  7.  as  his  fiiare  of  the  perfonal  eftate  of  Hawhlm^  and  tl: 
Vaughatiy  as  one  of  the  reprefentatives  of  Nut,  has  permitt 
this  money  to  be  retained  by  the  adminiilrator  of  Hawkins^ 
indemnify  him  againft  the  plaintiff's  demand  on  account  of  Ni 
^iid  by  virtue  of  his  bo'-'id. 

The  defendant  infifts  that  the  alTets  of  Nut  are  not  liable,  ^' 
caufe  the  bond  is  joint,  and  not  joint  and  feveral  ;  and  thercfo: 
Baker,  by  furvivornilp  is  anfwerable  for  the  whole  money 
Lord  Cha^.xellor, 

There  is  fomething  new  in  this  cafe    and  yet,  upon  the  g 
neral  reafoning  of  this  court,  equity  will  extend  it  further  th 
,the  law  will  do -5  now  as  to  this,  it  cannot  be  laid  dovvm  as 
invariable  rulC;,  that  the  court  will  do  it  in  every  cafe. 

The  remedy  in  point  of  law  was  extinguiOied,  as  agaii:  ^Ip, 
2^utf  and  furvived  only  againft  Baker, 

The  principal  ingredient  for  the  plaintiff,  is,  that  'tis  notf'j" 
debt  in  the  way  of  trade,  but  is  an  a61:ual  loan  of  a  fum  of  ni|^'^ 
ney,  and  the  debt  confequently  arifes  from  th^  contratf  itfe 
and  if  there  ^s  :^ny  defeat  in  the  contra61:,  the  court  ^'ill  refc 
to  'Cvhat  was  the  principal  intention  of  the  parties,  that  tI"M 
fhould  be  feverally  and  jointly  bound  (i). 
A  note  of  hand       I  have  upon  Other  occafions   mentioned  the  cafe  an 
at  the  beginning  Northern  circuit,  before  Lord  MaccIesMd  :  A  i^ir],  in  confidei^ 

jnent-oned  to  be    .  -        r    r  i      •       i  i         i  r        i        i     r  r  i 

for  20/.  borrow-  ^^on  oi  20 /.  luomitted  hcr^elr  to  tlie  pleaiure  or  a  man  •,  ne  w 
ed  and  received  J  fo  ungeucrous  afterwards  as  to  refufe  payment,  and  Ihe  w 
end  ^velt^h'•f^  ^^"^  ^P^^^  ^^^s  notc,  which,  in  the  beginning 

words,  ivhicb  I  it,  v/as  mentioned  to  be  for  20  /.  borrowed  and  received,  but 
fromife  never  to  {j^Q  latter  end  wcrc  thefe  v/ords,  luhich  I promlfe  never  to  p;^ 
jSicc^pl^ii''^  My  Lord  Macclesfield  held,  that  here  is  a  good  foundation  i 
held,  the  plain-  'AW  ajfumpfit,  upon  the  lending  on  one  fide,  and  the  borrowir 
tas  wcU  ~in?tl^d  *  ^^^^  Other  j  and  the  words  in  the  conclufion  of  the  note  w 
upon  the  lending  i^'i'^c  variation,  and  confequently  the  plaintiff  in  the  adic 
on  one  fide,  and  is  wcU  entitled  to  rccovcr  the  20/. 

on\hro^^hIr"^        It  is  the  lending  of  one  fide  and  the  borrowing  of  the  othe 
rotwithftanding  makes  the  ftrcngth  of  thefe  cafes. 

the  words  i:i  the     As  to  the  v/ord  partners  being  recited  in  the  bond,  that  is  r 
conclufion  of  the  ^j^^^     ^j^^  nature  of  an  addition  than  any  thing  elfe,  and  r 
L*33  ]     2^^*^^  ftrefs  to  be  laid  upon  it. 


a  joint 
led  it 'J! 

fts;  but 
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(i)  Frlmriifev.  Brcmlej^  ante  i  vol.  90.    ^ijk.7p  v.  Church ^  2  Vef.  100.  371. 
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I        In  the  Time  of  Lord  Chancellor  HAiiD\(ricKE.  g  j 

',!  AH  cafes  of  this  fort  mud  depend  upon  their  particular  cir-  Simpson 

n  X  V.  Vauchan. 

.(|mltances. 

lj,Now  here  is  a  reafonable  prefumption  that  this  bond  was  el- 

through  fraud,  or  for  want  of  Ikill,  made  a  joint,  inRead  ie„tTo  tJlo7Jr!* 
a  joint  and  feveral  bond  ;  for  Baker,  one  of  the  obligors  who  ibns,  and  ekher 
led  it  up,  is  only  a  tradefman,  and  intirely  unacquainted  with  through  fraud, oc 

r  ri        1  1,  '     A     J.      .  for  w^nt  of  ikill, 

e  common  form  of  bonds,  where  money  is  lent  to  two  per-  the  bond  h  made 
ns-,  but  I  do  not  think  it  was  a  fraud  in  Baker,  but  merely  a  a  joint  only,  ^ 
'/^ake,  and  this  is  a  head  of  equity  on  which  the  Court  always  Ind  f^teliVotd' 

lievea(l).  thefe  are  heads  of 

equity  on  which 
this  court  always  relieves* 

« 

The  fecond  queftion,  Out  of  what  fund  is  this  money  to  arife? 
Now  it  cannot  be  infilled  that  the  1200  /.  left  in  the  hands 
Hawky?is's  adminiftrators,   is  by  any  particular  agreement 
rade  liable  to  Simpfon^s  debt,  but  merely  left  as  a  fecurity  to  in- 
smnify  them  againft  the  demand. 

The  next  queition  will  be,  Whether  thefe  perfons,  'oiz.  Haw- 
7;/s  adminiftrators  are  proper  parties  to  this  fuit  ? 

It  has  been  faid  at  the  bar,  that  you  may  make  any  perfon  a  itk  not  a  general 
efendant  that  you  apprehend  has  pofiefled  himfelf  of  alTets  upon  rule,  that  any 
diich  you  have  a  lien:  but  this  certainly  cannot  be  laid  down  P^rfoii  who  has 
s  a  general  rule  ;  for  it  would  be  of  dangerous  confequence  to  j^^de  Tdefend- 
ifill,  that  you  can  make  any  perfon  a  defendant  who  has  afiets,  ant,  to confcitufe 
nlefs  you  can  fhew  to  the  Court  he  denies  that  he  has  any  ^^"^  ^  ceflary 

in-  ,         .  ,  ^  party,  the  plai.-i- 

uch  ailets,  or  applies  them  improperly.  tiff  inuii  ihewhc 

either  denies 
fuch  aflets,  or  applies  them  improperly. 

But,  howeyer,  in  the  prefent  cafe,  the  Court  may  give  fuch 
regions  as  will  reach  the  fum  of  1200/.  for  I  fhall  order  the 
idminilb  ators  of  Hawkins  to  retain  this  money  in  their  hands, 
il  Mr.  Vaugha?i  has  difcharged  this  debt  to  Simpfo?i,  and  upon 
uch  payment,  the  adminiftrators  of  Hawkins  ihali  affign  the 
!2oo/.  to  Vaiighany  or  fuch  perfon  as  he  fliall  appoint  j  and  his 
liordfliip  was  pleafed  to  order  accordingly  (2). 

(I)  Uvedale  y.  Halfpenny,  2  Cox's  P.  457.      South  Sea  Company    V,  D'Ql.JFy 

PF.  151,    Motteux  V.  London  AJJuraiice,  cired  2  Kef.  ^76.  foji.  525.  S.  C.  Eoe4 

ante  I  vol.  545.  Henkle  \.  Royal  Exchange  v.  Butet  7  Bro.  P.  C.  204.  445.  Shel- 

JlJiirance,  i  Vef.  318,    Baker  V.  Paine ,  buriie  V.  Inchiquin^  I  Bro.  Co.  Rep.  33S. 

1  Ftf  456.     HarwGod  V.  IVallis,  cited  Be/l  v.  Cundall,  A^wi>.  .loi. 
Z  Vef  195.    Hencage  v.  Hunlake,  pof,        (2)  P-eg,  Lib.  B.  1 739.  fol.  152. 
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B4  CASES  Argued  and  Determined 

Cafe  22.    ^r^^^^,  Executor  of  Hohart  v.  G^//y,  April  the  actli,  1740  ^'^^ 

I  

S.  C.  Barn.  Ch.  ^       H  E  bill  was  brought  by  the  plaintifFs,  as  executor  of  Ho 


\  prevent 

liei 


aTcHooI  bo  ^  ^^^^'^  agaiiift  the  defendant,  to  have  a  note  delivered  u^ 
contrafts'aTebt  '^^  Cancelled  (which  Hobart  had  given  to  the  defendant,)  upoi 
of  59/.  for       a  charge  of  fraud  and  iinpofition, 

burgundy,  cham- 
paign, claret,  &c.  with  G,  a  vi<aualler,  in  five  months  time  5  in  a  few  days  after  he  came  of  age,  G  %\W.. 
prevails  on  him  to  give  a  note  for  the  59/.  without  producing  any  account,  or  delivering  him  a  bill  k, 
Lord  Hardivickey  upon  the  circumftance  of  the  cafe,  decreed  the  note  to  be  delivered  up  to  h  ^ 
cancelled.  weilt)' 


Neitl 
aiit  of 


Lord  Chancellor  flated  the  cafe  in  the  following  manner, 
A  young  gentleman,  admitted  to  be  an  infant,  and  known 
to  be  a  fchooi-boy       Mo^itig^tmck's  French  fchool, -tieaf  Oxforci\r,ii 
chapel,  takes  it  into  his  head  to  refort  to  Gallyh  coffee-houfe 
or  rather  vidualling-houfe,  as  all  forts  of  meat  and  liquor^  g 
were  fold  there ,  and  the  mafler  of  it  fuffers  a  fchool-boy,  juft 
turned  of  twenty,  to  contra£l  a  debt  of  fifty-nine  pounds,  in 
the  fpace  of  five  months,  from  Ap-ril  1735  to  the  September  foL 
lov/ing,  when  his  allowance  in  pocket-money  by  the  guardian  y 
was  only  feven  (hillings  a-week,  and  in  my  opinion  very  fuf- 
ficient. 

The  things  for  which  he  contracted  the  debt,  were  for  meat 
either  for  himfelf,  his  friends,  or  his  dog,  or  for  liquors  fent  to 
his  lodging,  which  v/as  the  fchool ,  in  one  day  claret  to  thd 
amount  of  3/.  burgundy  i/.  10  s.  champaign  2/.  7/.  in  the 
whole  6  L  I  "J  s,  i  L  i^L  was  charged  another  day  for  rack 
punch  fent  to  his  lodgings ;  another  day  coffee  and  jellies 
which,  if  it  had  refred  there,  might  have  been  excufable,  ii 
done  once  or  twic^  only ;  but  it  was  by  no  means  commenda- 
ble to  give  an  infant  fuch  long  credit  as  fix  months  for  even 
thefe  things. 

The  defendant's  telling  Mr.  Montigniacl  when  he  came  to  zV;- 
quire  after  his  fcholars'  behaviour,  that  it  was  no  bufinefs  of  his, 
was  a  very  improper  anfwer  to  the  fchool-mafler,  and  an  evi- 
dence that  he  was  doing  wrong,  and  wanted  to  conceal  it. 

As  to  the  young  man  himfelf,  he  appears  to  have  been  often 
in  liquor,  and  the  fads  fpeaks  itfelf,  confidering  the  great  quan- 
tity of  wine,  ^S*r.  which  were  fo  frequently  lent  him. 

In  two  or  three  days  at  mod  after  Hobart  came  of  age,  Galh 
prevails  upon  him  to  give  a  note  for  the  59  /.  though  no  account 
appears  to  have  been  kept  of  the  dealings,  nor  any  bill  delivered 
after  Hohart  came  of  age. 
p  25  ]        This  cafe  will  turn  upon  two  general  confiderations  : 

jF/r/?,  As  to  the  tranfa6lions  between  Hohart  and  Gaily  before 
the  promilTory  note  was  given,  and  before  he  was  of  age. 

Seco?idlyy  On  the  alteration  that  has  been  made,  by  a  promiflbry 
note  being  given,  and  upon  the  circumllances  st  the  time  it  was 
given. 
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in  the  Time  of  Lord  Chancellor  Hardwicke,  3  > 

As  to  the  firji^  they  are  tranfa£lions  of  fuch  a  nature,  as  ^^H^^' 
lught  to  be  difcountenanced  in  a  court  of  equity. 

The  law  lays  infants  under  a  difubiUty  of  contra£ling  debts, 
except  for  hare  necejfaries,  and  even  this  exemption  is  merely  to 
prevent  them  from  perifliing  (i). 

The  reafon  why  the  law  lays  them  under  fuch  re{lri£tions,  is 
o  prevent  their  being  impofed  upon,  unknown  to  their  parents 
)r  guardians. 

Neither  law  nor  equity  know  any  difference  between  an  in-  g^^^g^^  ^„ 
ant  of  fixteen  or  feventeen,  and  one  turned  of  twenty,  there  fant  of  i6  or  17, 
)eing  a  precife  time  fixed  for  their  coming  of  age,  and  the  latter  andone^urned 
nay  be  equally  relieved  with  the  former  j  for,  till  he  arrives  at  no  di'rt'erencc* 
wenty-one,  he  is  confidered  as  an  infant.  either  in  law  or 

equity,the  latter, 

if  Impofed  on,  e<iuaUy  relievable  with  the  former. 

Trom  all  the  clrcumftances  of  the  cafe  which  I  have  dated  be- 
'ore  the  giving  of  the  note,  it  is  very  plain,  that  the  defendant 
ifted  7nald  fide  by  giving  evafive  anfwers,  and  by  endeavouring 
0  fecrete  what  he  was  tranfa6ling  with  the  infant. 
As  to  the  fecofid  point : 

It  is  truly  faid  on  the  part  of  the  defendant,  that  if  an  infant 
;akes  up  goods  before  he  comes  of  age,  and  gives  a  note  for  it  ip^goofrbe^et 
ifter  he  is  of  age,  if  there  is  no  fraud,  it  is  good  at  law  (2).      aad  gives  a  note 

for  them  after  he 
comes  of  age,  if  no  fraud,  good  luW. 

It  has  been  likewlfe  faid  the  executor  of  Hobarty  the  plaintiff,  is  ^j^^^g  anua^ 
mere  volunteer  j  but  I  fliall  not  confider  him  as  fuch,  for,  as  confcionabie 
landing  in  the  place  of  Hobart  (who,  if  he  had  been  living,  and  bargain  is  made 
jiad  waked  out  of  his  drunken  fleep,  might  have  been  relieved,)  ^gfore^rcomes 
le  is  equally  intitled  to  relief  as  fuing  in  his  right.  ofage,andanote 

of  hand  is  takea 

rrom  him  immediately  on  his  coming  of  age;  the  Court,  on  a  bill  broaght  even  by  his  executor,  will 
trder  it  to  be  cancelled  j  for  attempting  thu$  to  fubftantiate  fuch  a  bargain,  made  with  an  infant  during 
lis  infancy,  is  a  principal  ingredient  with  a  court  to  relieve. 

Where  it  is  manifeft  there  has  been  an  unconfcionable  bar- 
gain made  with  an  infant  before  he  comes  of  age,  the  taking  a 
lote  of  hand  from  him  in  two  or  three  days  after  he  is  of  age, 

fubftantiate  it,   is  a  fufpicious  circumllance,   and  has  al-     C  36  ] 
vays  been  a  material  ingredient  to  direct  the  confcience  of  this 
:ourt  (3). 

It  is  very  ftrangc,  that  there  fhould  be  no  account  fubfipilng 
*or  dealings  of  five  months,  nor  any  pretence  af  a  bill  delivered 
ifter  hobart  came  of  age,  nor  is  there  any  evidence  that  a  bill 
ay  before  him  for  his  confideration,  -at  the  time  he  gave  th^ 
note. 

So  that  here  Is  a  note  without  any  previous  confideration, 
Iwhich,  to  eftablilh,  would  be  contrary  to  the  rules  of  this 
!:ourt  (4). 

(1)  Vide  Zouch  v.  Parfons,  3  Bur.  1 80 1.        (4)  See  Chcnnelv.  Churchman,  3  Bro, 

(2)  S;nitb  v.  French^  poji.  245.  Cha.  Rep.    16.  in  note.     Minji^a-.o  v. 

(3)  Oldin  v.  SambornSi  anU  15.  yorJan,  3  Bro.  Cha.  Rep,  17.  in  note. 

If 
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^GalIy^*  ^^^^       education  of  youth  have  been  thought  of  con- 

ALi,Y.  fequence  in  former  ages,  or  of  publick  concern  by  the  parent,' 
to  give  any  encouragement  to  a  tranfafbion  of  this  kind,  would 
intireiy  defeat  that  care,  and  be  extremely  fatal  to  the  health,  ihe 
manners,  and  every  thing  elfe  that  is  valuable  in  young  perfons. 

The  cafe  the  nearcft  to  this,  is  the  impofition  upon  young 
heirs,  in  the  life-time  of  their  aneeftors,  who  though  of  full  a^e 
at  the  time  of  the  fraud,  yet  if  his  neceiTities,  extravagancies,  of 
the  feverity  of  his  parents,  made  him  fubmit  to  the  impofition^ 
this  court  will  give  relief  merely  to  difcourage  attempts  of  this 
nature  { i ) . 

I  think  it  neceffiry  to  make  an  example  of  the  defendant  irt 
TFe/^;7i'nf:er-Hc//y  as  it  is  fo  near  a  neighbour  of  Weflminjler- 
Schop! \  and,  upon  the  whole  circumftabces  of  the  cafe,  do  de- 
cree the  note  to  be  deliver'^^d  up  to  the  plaintiff  to  be  cancelled  : 
but  if  the  defendant  ihould  be  minded  to  bring  an  aftion  at  law 
for  goods  fold  and  delivered,  he  fhaii  not  be  enjoined  from  do- 
ing if,  and  I  will  likewife  direft  the  executor  to  admit  afTets, 
and  not  to  infifi:  upon  the  ftatute  of  Limitations,  pendente  lite  iri 
the  court  of  chancery,  but,  at  the  famxe  time,  I  ftiall  limit  him 
to  bring  his  adion  by  Michaelmas  term  at  furtheft  j  that  he  may 
not,  through  vexation,  defer  it  as  long  as  he  thinks  proper  j  ani 
his  Lordfhip  made  an  order  accordingly* 

(i)  See  ante  29.  Freeman  v.  Bzjh?p,    Rep.  1.    Stanhope  \.  Cope,  foji,  231, 
foji*  39.     Gwv?i?ie\.  heaton,  l  Bro.  Cha, 


AJljhurnham  verfus  Brad/haiv,  April  the  26th,  i  74c,  iipon  thd 
Equity  referved. 


S  C  Barn  cha  HERE  was  a  devife  to  charitable  ufes  under  a  will  in 

Rep.  6.  s.  cV  I.  17345  teftator  lived  till  7^/)',  1736,  a  month  after 
cited  I  Vef.  33.  the  new  ftatute  of  Mortmain  took  place,  and  then  dies  with- 
3*voi  ^^552!^°^^*  revoking  his  will :  it  was  referred  by  the  Court  of  Chancery 
A  deviie.  to  cha-  to  the  Judgcs  for  their  opinion,  whether  this  was  a  good  dif- 
ritabie  ufes  under  pQCjj-iQj-j  (.Q^charitable  ^feg ;  and  all  of  them,  except  Mr.  Juftice 
thTteftatoriived  Denton^  who  was  ill,  certified  that  the  devife  to  thefe  ufes  wasf 
a  month  after  good  in  law,  notwithftanding  the  aft ;  and  thereupon  Lord 
the  new  ftatute  Chancellor  declared  the  will  fnould  be  eftablifhedj  and  the  trufta 

or  Mortmain  .   ,       ,     .  •    ,  •  ■       ,  \ 

took  place;  all  of  the  charity  carried  into  execution  (i), 

the  jud-jes,  ex-  • 

cept  Mr.  Juftice  Denm,  certified  that  the  devife  was  good  in  law, 

(i)  Re^.  Lib,  A.  1739.  fob  \\\.   See  for(h  il^i^-   1^6.     Attorney   General  v, 

Attorney  General  v.  Loydy  pcfi.  3  vol.  551.  HeartiVell,  Amb.  451.    Attorney  General 

I  Vef,  32.  S    C.     Attorney  General  v.  y.  Downifig,  Amh.  550. 
Andrews,  i  Fef.  225.    H^illct  r.  Sand- 


er 
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Tujfnell  verfus  Pags^  April  the  23th,  1 740.  Cafe  24, 

'IL  LI  AM  Spritigct  made  his  will  in  writing,  figned  by  S.C.  Bam.  Cha. 
himfelf,   hut  unattefted  by  witnciies,   wherein  was  the  ^""'p^'-^'  ^^^'^J^' , 
following  claufe,   "All  the  eftate  which  I  have  I  intend  to  261.  s.  C. 

fettle  in  this  manner ;  My  eftate  in  Kirby-Hally  near  Hen-  ^  ^'I- 
"  n'wgham-CnJile,   by  Hcimiiigham  town,   which  is  135 /•       ^.i.  makes  his 
nwu  128,/.  exchequer  annuity  (and  his  ftocks,   which  the  wiiiand  figns  it, 
"  teftator  enumerates)  all  which  I  eive  to  my  dear  brother  ^^^''''^';f^"> 

.     T         o     •  r       1  •     1      1  \   r      '       1       •    n       ,  ,  as  i:he  teltator 

•*  Anthony  bpringet  \  alter  his  death,  my  dehre  is,  that  it  Ihouid  had  notfurrcn- 
be  difpofed  of  after  this  manner  ;  To  Mr.  William  Tuffnell^  dered  his  copy- 
the  fon  of  Samuel  Tuf nelly  efq,  at  Langleyy  in  Efex,  my  eilate  q^j.ft-ot'was'^" 
at  Kirby-Hall"  v/hcthcr  it  paf- 

fed?  held  it  did  J 

for  the  ftatute  of  Frauds  and  Perjuries  relates  to  fuch  eftates  only  pafs  by  the  34  35  ff.  8.  whicti 
takes  in  fct-fanplc  only,  and  does  not  extend  to  cuftomary  eftates. 

The  other  part  of  his  eftate,  the  teftator  gave  to  the  perfong 
named  in  his  will,  but  made  no  furrender  to  the  ufe  of  his  will 
of  what  was  copyhold. 

William  Tiiffnell  made  his  \vill  in  1732,  by  which  he  devifed 
the  eftate  of  Kirby-Hall,  and  other  eftates,  to  Page^  and  two 
other  perfons  (i),  of  which  one  was  his  heir  at  law,  in  truft 
for  the  plaintiff",  but  this  teftator  did  not  make  any  furrender 
tp  the  ufe  of  his  will,  nor  have  the  devifees  ever  been  admitted 
to  the  copyhold  eftates,  but,  notwithftanding,  on  the  death  of 
Anthony  Springet  in  1735,  they  took  pofleftion,  and  againft  them 
the  plaintiff  has  brought  his  bill,  for  an  account  of  the  rents 
and  profits  of  K-iyby-Hall,,  and  prays  that  the  eftate  may  be  de^ 
creed  to  him. 

Lord  Chancellor, 

I  will  coniider  this  cafe  in  two  lights;  firjl,  whether  the  will 
of  a  copyholder,  unattefted  by  witnciies,  is  fufticient  to  declare 
the  ufes  of  a  furrender  made  to  the  ufe  of  a  will ;  and  fecondly^ 
where  there  is  no  furrender,  as  in  the  cafe  before  me,  whether 
fuch  a  will  is  funjcient  to  pafs  the  truft  of  the  copyhold  lands  to 
tjie  plaintiff. 

With  refpecSl;  to  the  confideration  of  the  queftion  in  the  firft  where  a  man 
of  thefe  lights*,  where  a  man  is  feifed  of  copyhold  lands,  and  f^iiien-ersa 
furrenders  to  the  uife  of  his  v/ill,  and  executes  a  will,  though  not  Jo^cnrifc^ot^his 
attefted  by  witneffes,  yet  it  fiiall  dire6l  the  ufes  of  the  furrcn-  will,  though  un- 
der  (2);  for  the  claufe  in  the  ftatute  of  Frauds  and  Periuries  a^t'-'ij^ed,  it  fhaii 

,  .  >    '  '    ,  n  r      '         '        y  r  r     i  direct  the  ulcs  of 

Which  requires  the  teltator  s  iignin'g  in  the  pretence  or  three  fuch  furrender. 
witnefles,  and  their  atteftatioh  in  his  prefence,  is  confined  only 

(1)  This  is  not  correal;  for  it  \yas  i  Vef.ziz^,  Carey  v, /jjkexi\  2  Bro.  Cha. 
Anthony  Springett  that  devifed  the  pre-  Kcp.  58.  Har,  Co.  Lift.  \  i  \ .  b.  n.  I.  But 
miffes  to  Page  and  others.  This  cafe  ii>  ^.cujiornary  freehold^  where  there  is  no  cuf- 
more  fully  and  accurately  ftated  in  Barn,  torn  to  fnrrender  ro  the  ufe  of  a'will,  can 
Cha.  Rep.  9.  where  it  agrees  with  R:g.  only  pafs  by  a  will  atteiled  according  to 
l;ib.  B.  1739.  fol.  215.  the  ftatute  of  Frauds.    Hyj/ej  w.  Qriil(^ 

(2)  Attorney  General  V,  Sazuiel^  pdjL     J?nb.  299. 
'      Attorney     General    V.  Andre'ios, 

Vol.  IL  D 
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TuFTKELLv.  to  fucli  cftatcs  as  pafs  by  the  ftatute  of  Wills,  34  bf      H.  8. 

c,  ^.  which  is  an  a6l  to  explain  one  made  in  the  31ft  of  the  fame 
king,  and  at  the  clofe  of  the  third  fedion  ena£ls,  that  the 
words  ejlate  of  inheritance,  in  the  former  ftatute,  fhall  be  de- 
clared, expounded,  taken  and  judged  of  eftates  of  fee-fimple 
only,  which  fhews  plainly,  that  it  does  not  extend  to  cuftom- 
ary  cftates,  and  has  been  fo  fettled  ever  fince  the  cafe  of  the 
Attorney -General  verfus  Barnes which  is  reported  in  2  Vernt 
where  it  is  faid,  in  page  598.  "  As  to  fuch  of  the  lands  as 
were  copyhold,  it  was  agreed,  they  were  well  appointed,  they 
paffing  by  furrender  and  not  by  will,  though  there  were  no 
"  witnefles  to  it." 

Where  the  legal  As  to  tTie  fecond  queftion,  whether' the  will  of  William  Sprin- 
eftate  is  in  truf-  p^fg  the  truft  of  the  copyhold  lands ;  where  the  legal 

lands  will  pafs  eftate  is  in  truftees,  the  cefiuy  que  trujl  cannot  confequently  fur- 
under  the  will  of  render,  but  the  lands  ihall  notwithftanding  pafs  by  this  devife, 
^tcejiuy  que     accordinp;  to  the  general  rule  that  equity  follows  the  law,  foi* 

fr«/?,  as  he  can-    ,  i    i  ,      -n       r         ^  mi        -i  i  -  r.- 

not  in  that  cafe  there  a  copyhold  will  pais  under  a  will,  without  three  witnenes, 
furrender  them  or  where  there  are  no  witneftes  at  all ;  and  if  this  nicety  is  not 

required  in  paffmg  the  legal  eftate,  a  foHlori  it  is  not  in  pafting 

the  equitable,  and  therefore  the  cejliii  que  truji  may  by  tlic  fame 

kind  of  inftrument  difpofe  of  the  truft  eftate,  as  if  he  had  the 

legal  eftate  in  him. 

There  is  another  queftion  made  in  this  caufe,  and  that  is, 

what  intereft  the  plaintiff  has  in  the  eftate  at  Kirby-Hall, 
The  word  eftate      I  am  of  Opinion  the  word  ejlate  is  fufficient  to  pafs  not  only  the 
cientt"plf^fot  ^^"^^  intereft  the  teftator  had  in  it  befides ;  for 

only  the  land,  though  here  is  a  locality,  Kirby-Hall,  yet  the  teftator  meant  his 
hnttbe  intereft  intereft  in  it  too;  for  fuppofe,  and  I  believe' it  has  happened,  a 
S  ^'(2)!°''       ^"^^  fhould  give  all  his  real  eftate  in  England,  here  is  a  locality^ 

and  yet  none  will  fay,  that  the  intereft  does  not  pafs  as  well  as 

the  eftate. 

"  All  the  eftate  which  I  have,  b'r."  at  the  outfet  6i  the 
will,  ftiews  a  plain  intention  in  the  teftator  to  difpofe  of  the 
■whole,  and  confequently  Mr.  Anthony  Springet  the  firft  taker 
had  only  an  eftate  for  life,  and  the  remainder-man  Mr,  Wil" 
Ham  Tufftiell  an  eftate  in  fee*,  and  therefore  the  plaintiff  is  jn- 
titled  to  the  decree  he  prays  by  his  bill.  The  cafe  of  Ihbetfon 
verfus  Bechwith  *  was  principally  relied  on  by  the  plaintiff's 
council,  as  being  in  point,  and  allowed  by  Lord  Hardwicke  to 
refemble  it  very  much. 

(  )  Sec  Car  V.  Elli/on,  poft,  3  vol.  75.    (2)  Rfdout  v.  Payne,  pofi.  3  vol.  486.  and 

the  note  thereto. 

•  Cafti  in  Equity  in  Lord  Tallofs  time  157,  •*  A  teftator  fettiag  out  in  his  wHl  t» 
**  give  and  diipofe  of  his  worldly  eftate,  is  a  ftrong  proot  that  he  intended  to  difpofe  of 

the  inheritance  of  his  lands,  when  there  are  fufficient  words  in  the  following  parti 
•<  of  the  will  for  that  purpofej  the  words  eftate  at  Juch  a  pUccj  or  in  fuch  aplacc^.. 

may  cwry  a  fee."    Utajon  ver.  £ak^vitb. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


39 


Berkley  Preeman  verfus  B'ljhopy  April  the  27th,  1740.  (^^fg 

IN  this  c^fe  the  Lord  Chancellor  laid  down  the  following  S; c. Barn. Cha. 
rules.  f/Lrefuir'^" 
That  an  heir  of  22  or  23  years  of  age,  if  a  dealer  in  horfes, 
or  other  tradefriien,  impofe  Upon  him,  by  felling  at  extravagant 
prices,  in  numberlefs  inftances,  fhall  be  relieved  in  this  court, 
otherwife  if  in  a  fmgle  inflance  only. 

This  court,  in  relieving  an  heir  againfh  fraud,  does  not  cort- 
fider  whether  the  eftate  in  expe6l:artcy  comes  to  him  as  heir  to 
his  father,  and  by  defcent,  or  from  any  other  relation  \  but  the 
rule  which  dlre£l:s  in  this  cafe,  is  the  necelFity  that  young  heirs 
are  in  for  the  rnoft  part,  which  naturally  lays  them  open  to  im- 
pofitions  of  this  kind  ( i ). 

Where  an  extravagant  price  is  charged  for  goods  fold,  and  a 
mortgage  is  taken  to  fecure  it,  the  heir  may  be  relieved  fo  far  a3 
it  (lands  as  a  fecurity  for  the  unjuft  gain  j  but  after  it  is  determined 
upon  a  quantum  meruit^  what  was  the  real  worth  of  the  goods, 
the  mortgage  will  ftill  be  binding  upon  the  heir,  for  fo  much  as 
is  found  by  the  verdid. 

(i)  SzQ  Brooke     Galley,  ante  34.  36. 


Hill  verfus  Adamsy  April  29,  1740.  Cafe  26*, 

WHERE  a  title  Is  fet  up  to  an  eftate,  by  a  bill,  and  S.  C.  poil,  208. 
you  make  a  perfon  defendant,  who  difclaims  ail  right,  where  a  defend- 
^nd  do  not  bring  him  to  hearing,  the  Court  faid  you  (hall  not  ant  difclaims  all 
read  his  evidence  as  a  proof  of  your  own  right,  to  the  prejudice  "e?^'^jJs°evf""°'^ 
of  another  defendant,  dence,  as  a  proof 

ofyourov.ii 
right,  to  the  prejudice  of  another  defendant. 

Where  a  mortgagee  afligns  -without  the  mortgagor's  joining,  The  heir  of 
the  heir  of  the  mortgagor,  on  prefering  a  bill  to  redeem,  has  UJ,7ifring'^th^^** 
no  occafion  to  bring  the  original  mortgagee  before  the  court,  original  mortga- 
for  the  alFiPjnee,  as  ftandinc^  in  his  place,  will  be  decreed  to      ^^(ort  the 

°  °  *  court,  where  he 

convey.  ^  hasafligned 

without  the  mortgagor's  joining. 


G lanville  ycxfus  Payne,  April  30,  1740.  Cafe  27* 

LORD  Chancellor  laid  down  the  following  rules.  Barnard.  Chanc 

That  where  a  marriage  fettlemept  is  executed  after  mar- 
iriage,  in  purfuance  of  articles  previous  to  the  marriage,  and  the 
limitations  are  to  the  hufband  for  life,  to  the  wife  for  life,  and  [  40  ] 
to  the  heirs  of  the  body  of  the  hufband  to  be  begotten  upon 
the  wife,  it  is  executory,  and  will  be  carried  into  ftridl  fettle- 
ment  by  this  court  j  otherwife  if  executed  after  marriage  with- 

D  a  out 


4. 
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Or. ANVIL Qut  any  articles  previous  to  the  marriage  to  dire£l  the  ufes  of 
v.Payke.    i-^,ch  fettlement  (i) 

The  flat  of  //.  8.  r*  28./.  2.  gives  a  tenant  in  tail  power  only 
to  make  leafes  for  three  lives  abfolute,  but  not  for  99  years  de- 
terminable upon  three  lives  (2) 

Where  a  fettlement  made  after  inarriage,  gives  an  equivalent 
to  the  ifTue,  for  vi^hat  they  were  entitled  to  under  the  fettlement, 
previous  to  the  marriage,  the  Court  would  have  dlfpenfed  with 
carrying  that  before  the  marriage  into  execution  ;  but  in  the  fet- 
tlement made  after  marriage  in  the  prefent  cafe  no  equivaient  is 
given  to  the  iffbe,  and  therefore  the  fettlement  before^  which  is 
for  the  benefit  of  the  iffue,  muft  be  purfued. 

Mr.  Serjeant  Barnardjjlon  has  ftated  the  cafe  very  fully  in  hig 
Cha7icery  Reports y  p.  iS» 

(l)  See  Fearne  61  to  75.  the  3d.  edit.    (2)  Fi^e  JVhitlock\  cafe,  8  Co,  70.  a. 


Cafe  28.  Lewellen  verfus  Madworth^  June  23,  1740. 

S.c.  Barn.  Cha.      T  T  H  E  N  a  fupplemental  bill  is  brought  for  any  new  mat- 

AXfendanttoa  ▼  »^  difcovcred  fiucc  the  hearing  of  a  caufe,  before  the 
till  for  the  diico-  former  decree  was  figned  and  enrolled,  if  the  defendant  to  fuch 
Tery  ofnewmat-  bill  is  able  to  fhew  that  there  is  no  new  matter  difcovered,  he 
o/demur  muft  take  advantage  by  plea  or  demurrer  (i),  and  it  is  too  late 
cannot  infift  up-  to  infift  upoH  it  at  tlic  hearing  (2). 

on  it,  at  the 
hearing. 

A  bill  of  review  Where  a  decree  is  neither  figned  nor  enrolled,  you  cannot 
improper  before  bring  a  bill  of  rcvicw,  but  a  fupplemental  bill,  in  the  nature  of 

roikd"  ^  ^^^^  (3 

The  evidence  not  neceflary  there  {hould  be  a  certain  and  pofitive  evl- 

neceiiary  as  to  dcncc,  as  to  the  finding  of  deeds,  after  a  decree,  which,  if  dif- 
tcr^a"decre^e  Is*^"  covcrcd  bcforc,  would  have  varied  the  decree,  but  fuch  evidence 
fuch  only  as  the  Only  as  the  Court  thinks  reafonable. 

Court  thinks 
reafonable. 

There  is  no  rule  of  evidence  to  be  laid  down  in  this  court, 
«gldio  Ivi^  ^  reafonable  one,  fuch  as  the  nature  of  the  thing  that  is  to 

dencc,  is  fuch  as  be  proved  will  admit  of  (4). 

the  thing  to  be 
proved  will  admit  of. 

(l)  BaUicln  V,  MachiVft,  poJI.  3  vol.  [t^)  Standifi  v.  Ra^.Iey,  fofi,  178. 
^17.  Worthy:  V.  Wortk)\  pofi.  3  vol.  SlJ« 

(z)  Jonifw,  Jones,  3  vol.  217.  Moore  v.  Moore j  2  Fef,  596. 

(4)  VilUsrs  v»  nilisrs,  poll,  71, 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


Athinfon  verfus  Turner,  r.t  the  Rolls,  June  30,  174O.  Q^f^  29. 

I Give  two  tliirds  of  three  eights  of  my  joint  ftock  and  trade  s.  C.  Barn.  Cha. 
to  niv  prandfon  Richard  Turner,  provided  he  fhall  attain  his  Rep.  74. 
full  age  0^2  1  years,  ban  if  he  die  before  21,  then  remainder  ^J'ofL^ ftock 
over  to  the  plaintiffs.     Richard  Turner  died  before  21.  in  trade  to  R.  T. 

piGvided  he  at- 
tains 21,  he  dies  before  that  age,  the  adminiftrator  of  R.  7*.  is  not  entitled  to  the  Intermediate  profit* 
from  the  tcllator's  to  the  infant's  death  ^1). 

The  queftion  was,  if  the  adminiftrator  of  Turner  is  entitled  to 
the  intermediate  profits,  from  the  death  of  the  teftator  to  the  death 
of  the  infant. 

The  Majler  of  the  Rolls,  The  whole  turns  upon  this,  whe- 
ther this  was  fiich  an  incereft  as  vefbed  during  the  minority  of 
Richnrd  Turner^  or  whether  it  was  fufpended  during  his  mino- 
rity, and  develted  upon  his  dying  before  2i. 

Conridering  it  upon  the  words  of  the  will,  I  own  I  think  it  a 
very  ilrong  cafe  as  a  condition  precedent,  and  that  the  edate 
could  not  veil  till  the  infant  attained  the  age  of  21. 

Nothing  is  more  frequent  than  a  future  interell  in  a  chattel ; 
and  there  is  no  inftance  where  the  Court  ftrains  to  make  it  a 
veiled  oae,  rill  the  future  time  comes  in  ejfe. 

The  only  difference  in  the  prefent  cafe  is,  that  this  legacy  Is 
not  properly  money,  but  the  partnerfliip  and  the  profits  of  a 
trade. 

The  more  general  a  rule  is  made  the  better ;  and  it  is  very  dan-  Nice  diftln<flion« 
eerous  to  run  into  niceties,  to  dillinffuiOi  any  particular  cafe 

9  .  CL  rr  1  •  more 

from  a  general  rule,  as  it  muil  necenarny  breed  uncertainty  and  general  a  rule  U 

COnfufion.  t)etcer. 

(l)  See  Heath  V.  P^rry,  foft,  3  vol.  102.  ^  . 

Elliot  and  others  verfus  Merrlman,  at  the  Rolls,  July  1,  1740.     ^=^f^  Z'^' 

MR.  Thomas  Smith,    who  had  both  a  real  and  perfonal  S.^C.  Barn. Cha . 
eliate,  was  indebted  to  feveral  perfons,  and  particularly  V. ^s/derifes  ali 
to  the  plaintiffs,  and,  to  fecure  the  plaintiffs'  debts,  he  entred  his  real  and  per- 

into  a  bond  to  them,  top;ether  with  one  Godwin,  as  a  co- ^li^'^.^t^^' 
,  ,.  'to  y  ij-.hisheirSj  Gjc- 

Obilgor.  charged  with  the 

payment  or  hi? 

tlebts  5  the  plaintiffs  who  are  bond  creditors  never  aficed  for  their  princinal,  but  receive  tiieir  intereft 
regularly  for  i6  y^ars  of  G.  the  executor,  \uho  during  this  interval  made  itveral  fales  of  tiie  teftator's 
tftates  j  it  was  held  by  the  Majier  of  the  Rolls,  that  the  bill  brought  by  the  bond  Creditors  lhall  be  dif» 
Unified,  and  a  purchafer  lhall  not  be  difturbed  after  quiet  polleilion  of  x6  years. 

Thomas  Smith,  by  an  introductory  claufe  at  the  beginning  of     [  42  ] 
his  will,  charges  all  his  real  and  perfonal  ellate  for  the  payment 
of  his  debts. 

Then  comes  the  claufe  upon  which  th«  plaintiffs  found  their 
claim. 

D  3  "I  de- 
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Elliot  v. 


"  I  devife  all  my  real  and  perfonal  eftate  to  Mr.  Godwin^  his 
heirs,  executors,  adminillraiors,  and  alTigns,  charged  with 
the  payment  of  my  debts." 
The  teftator  died  in  1724» 

Godwin^  the  devifee,  was  made  fole  executor,  and  proved  the 
will ;  he  paid  the  intereft  of  per  cent,  regularly  to  the  plain- 
tiff:^ upon  their  bond,  tiii  1730,  as  it  is  admitted  on  all  fides, 
nor  did  they  ever  feem  defirous  of  theiy  principal  j  he  has  made 
fev?^al  fales  of  the  teflator's  ef^atejs  i  firft,  of  his  freehold,  fe- 
condly,  of  his  leafehold  ;  and  a  third  fale  of  an  eftate,  confifting 
of  part  freehold  and  part  leafehold,  to  Merriman.  The  queftion 
upon  the  whole  is  brought  to  this,  whether,  as  the  devife  of  the 
real  eftate  to  Godiuin  is  not  an  exprefs  devife  to  fell,  but  only 
charged  with  debts,  the  vendee  in  this  cafe  takes  the  eftate  cum 
onere^  as  the  vendor  did. 

The  Mafier  of  the  Rolls  was  of  opinion  direcling  an  eftate  to 
be  fold,  does  not  imply  that  it  muft  be  fold  at  all  events,  if  the 
debts  can  be  fatisficd  v/ithout. 

Subjecting  an  eftate  to  debts,  without  giving  an  abfolute 
power  to  fell,  does  not  guard  the  eftate  from  being  fold,  if  debts 
cannot  be  paid  otherwlfe  (i). 

As  to  the  leafehold  eftates,  they  are  out  of  the  cafe  ;  for  if  a 
man  purchafes  fuch  an  eftate  from  an  executor,  it  ccafes  to  be  a 
truft  upon  the  land,  for  where  money  is  wanting,  an  executor 
muft  fell;  for  to  entertain  a  doubt  to  the  contrjiry,  would  make 
it  impoflible  for  an  executor  to  raife  aflets,  as  no  perfoa  wouldt 
venture  to  buy  (2). 

Length  of  time  is  no  favourable  circumftance  for  creditors  ^ 
for  had  they  come  recently,  and  prevailed  agalnft  the  purchafer, 
he  might  have  haci  his  fatisfaClion  over  againft  the  vendor,  v/hq; 
waj>  then  in  good  circumftances,  for  his  bankruptcy  was  many, 
years  afterwards. 

Where  the  debtor  has  charged  an  eftate  by  will  v/ith  the  pay- 
ment  of  debts,  and  the  creditor  after  the  death  of  teftatcr  accepts 
of  tlie  executor's  bond,  ii:  is  as  a  new  fecurity,  and  is  as  a  cir- 
cumftance to  fliew  that  he  relies  more  upon  the  credit  of  the  ex- 
ecutor, than  the  charge  in  the  will. 

There  is  no  di^terence  between  an  exprefs  devife  of  an  eftate 
in  tru^r,  to  be  fold,  and  an  eftate  charged  in  truftees'  hands  for 
the  payment  of  debts,  without  an  exprefs  power  to  fell ;  in  either 
fell,  oi  a  charge  cafc  an  cxccutor  lias  an  equal  right  to  do  it. 

for  payment  of 

debts  without  the  power,  gives  him  an  equal  right  to  do  it. 


Where  a  man 
purchafes  a 
leafehold  eftate 
from  an  execu- 
tor, it  ceafcc  to 
be  a  truft  or:  the 
land,  for  where 
money  is  want- 
ing an  executor 
Wuft  fell. 


Where  a  creditor 
of  a  teftator 
accepts  of  an 
executor's  bond, 
it  is  as  a  new 
fecurity. 


[  43  ] 

An  exprefs  de- 
vife of  aii  cxlate 
to  an  fxecutor  to 


Generni  rules  The  court  chuf.^  rather  to  abide  by  their  general  rules,  than  to, 
dSJou^'l^V let  in  nice  diitiai'lions,  in  order  to  relieve  particular  perfons,  tho* 

caf- ot  creditors  cvcn  in  the  cafc  of  creditors  themfelves. 

themfelvcs. 


(1)  See  ante  i  vol.  506. 

(2)  See  Ewsrv.  Corbet,  2  P.  VV.  148. 
"Nugent  v  G'lfford,  ante  i  vol.  463.  and 
notes.    Mi.ad  v  Lord  Orrery ^  pojl,  3  vol. 


2^5.  Ithel  V.  Beancy  i  Fef.  215:, 
jacoml/  V.  Harwood^  2  P^'ef.  265.  JVale 
v.  Booih,  4  Durn.  and  EaJI  625.  in  note. 

Where 


In  the  Time  of  Lord  Chancellor  Hatidwicke. 
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Where  creditois  hilve  fo  eafy  a  reqiedy  as  to  bring  a  bill  Ei-liot  y. 
againft  7i  devlfce  in  truft  of  laii^ds,  to  compel  a  fale,  when  the  an-  ^««»^wan 
nual  produce  is  not  fi;flicient  to  pay  debts,  they  fhall  not  difturb 
a  fair  purchafer,  who  has  been  in  quiet  pofTeffion  for  i6  years, 
of  the  trufl  eftate ;  the  bill  wis  difmifled  v/ithout  cofts,  as  to 
thofe  creditors  who  did  not  appear  to  have  exprefs  notice  of  the 
defendant's  pur^hafe^  ^ 


Waltham  verfus  Bro;fghton  iff  e  contray  July  4,  1740.  Cafe  31. 

THE  defendant  having  been  guilty  of  the  grofTeft  fraud  In  notorious 
that  ever  appeared  before  a  court,  Lord  Chancellor  At-  frauds  the  court 
fincicntiy  nicidc  21 

creed,  that  he  ihoald  refund  the  principal  money  he  cheated  the  defendant  pay 
piaindfF  of,  with  legal  intereil  till  the  payment,  and  to  pay  cofts  exemplary  coi^s^ 
both  of  the  original  and  crofs  bill.  tT^l^Z 
If,  f^id  his  Lordjh'ipy  I  could  make  the  defendant  pay  exem-  carrying  it  intp 
«mplary  cofts,  I  would  do  it ;  but  though  it  was  the  ancient  execution, 
courfe  of  the  coHrt,  in  notorious  frauds,  yet  it  has' been  difufed 
for  fome  time,  from  the  difliculty  of  carrying  it  into  execution  ; 
but  if  the  pra6iice  hjjd  been  continued  down  to  the  prefent  time, 
I  would  certainly  have  inferted  in  the  decree,  Let  the  d^endant 
pay  exemplary  cojis, 

Pi/gh  verfus  Smithy  Jidy  4,  1740.  Cafe  32,. 

WH  E  RE  a  freeman  of  London  makes  a  will,  a  child  of  A  child  of  a  free, 
fuch  freeman  mull  ele£l:  to  take  by  the  cuftom,  or  by  by  th?"wiiUff  ^ 
the  will,  and  cannot  claim  part  by  one,  and  part  frorn  under  the  moy  orby  the 
other,  and  there  is  no  inftance  to  the  contrary,  for  the  rule  is,  cuftom  mm*, 
you  muft  abide  by  the  wiil  iii  toto^  or  by  the  cuftom  in  toto  ( i  )• 

Morris  \,  Burroughs,  ante  i  vol.    278.    ^^^-r^^i if  the  father  only  difpofed  of 
404,  port.  62CJ.  S.  C.    Car  V.  Car 3  poft.    his  tcjla7nentary  part.    Cafes  fupra. 


JHuggirts  verfus  the  Tork  -Buildings  Company ^  ytdy  4,  1 740*         [  44  ] 

Cafe  33. 

AN  admjniftrator  of  a  judgment  creditor  brought  the  origi-  s.c.Barn.C.R. 
nal  bill,  and  died,  the  executor  of  the  adminiftrator  s.  c.  16  Vin. 
brought  a  bill  of  revivor,  which  was  thought  to  be  wrong,  and  36S. 
thereupon  another  bill  of  revivor  was  bro'jght  by  the  f^^i^^^e  ^' * 
plaintiff,  having  firft  taken  adminiftration  de  bonis  non^  ^e.  to  the  s.  C.  poft  107. 
judgment  creditor  ^  the  defendant  pleaded  the  bill  was  for  the  Semb 
fame  matter,  and  upon  this,  it  was  referred  to  a  niafter  to  exa-  ;trthcVme mat- 
mine  whether  it  was  fo,  who  made  a  fpeciai  report,  that  the  lajl  ter  over-ruled. 


hill  of  revivor  is  brought  by  the  plaintiff  in  a  different  right  from  ^^''^^  ^^'^  ^"^^ 
what  the  former  '      '  "    '  .    was  i 

the  fame  matter. 


what  the  former  was,  but  does  not  fay  it  was,  or  was  not,  for  differeat^ghtl  * 


D4 


Lord 


44 


GASES  Argued  and  Determined 


HuGciKs  V.      Lord  Chancellor  over-ruled  the  plea,  becaufe  It  appears 
BuilS^ngs    ^^^^  ^^^^  ^^^^     brought  by  a  perfon  in  a  different  right ;  but  the 
Company,    plaintiff  is  not  entitled  to  cofts  upon  fuch  difmiffion,  becaufe  the 
be"^  oTdforthT^^  Mailer's  report  is  fpeclal  and  not  general.    His  Lordflilp  alfo 
whole,  othem-lfe  ^^^^      down  that  a  plea  may  be  good  for  part,  and  over-ruled 
as  to  a  plea  (x).  for  part,  but  a  demurrer  mull:  be  good  for  the  whole,  or  void 
for  the  whole. 

(r)  Earl  of  Sufolk  v.  Green,  ante  i  vol.  451.  Harrifon  v.  SouthcotCi  ante  i  vol. 
539- 


Cafe  34.    Dean  and  Chapter  of  Ely  verfus  Sir  Sitneofi  Steivart,  July  12, 

1740. 

S,  C.  Barn.  Cha. 

Rep.  170. more  IT    ORD  CHANCELLOR  laid  dowH  the  following  rules  in 

The  court  *of      -L^  ^^'^ 

chancery  will  ,  Where  the  leafes  of  a  dean  and  chapter  are  of  long  (landing, 
not  decree  a  fpe- and  liave  been  continued  down  to  this  time  without  any  varia- 
cifick  perform-  ^-^^^      j.^  ^j^^  form,  they  cannot  have  a  decree  in  this  court  for 

ance  or  cove-  '  J 

Hants  in  deaa  a  fpecifick  performance  of  covenants  for  repairs,  againft  the 
ind  chapter      prefent  tenants,  but  mud  be  left  to  their  legal  remedy  of  an 

Itafes  of  a  long    ^  o  •.         ^,  i        r  r 

ftanding.         aCtion  at  law  tor  a  non-perrormance. 

An  advcrfe  party  Where  at  law  a  witnefs  IS  produccd  to  a  fmgle  point  by  the 
may  crofi_  exa-    plaintiff  or  defendant,  the  adverfe  party  may  crofs-examine,  as 

mine  a  witnefs  i      r  •     i-   •  i      i       •         i  '  r  • 

to  the fime point  ^^^^  lame  mdiviGuai  ponit,  but  not  to  any  new  matter  \  10  ni 
for  which  he  is  equity,  if  a  great  variety  of  fa^ls  and  points  arife,  and  a  plain- 
produced,  but    tiff  examines  only  as  to  one,  the  defendant  may  crofs-examine 

not  to  any  new  '  . 

matter.  to  the  lame  point,  but  cannot  make  ule  01  luch  witneis  to  prove 

a  different  fa£l. 

A  copy  of  an  ad-  Where  the  admittance  of  a  copyholder  is  of  30  years  ftand- 
r^'^'^^th^-^  ^t*^  ^  copy  of  fuch  admittance  may  be  read  in  evidence,  and 
figned,  where  ^^^^  ueceffary  it  iliould  be  figned  by  the  ftevv^ard  of  the  court, 
it  is  of  30  years  Deans  and  chapters,  for  fear  of  incurring  the  penalties  of  the 
LeiTcfes^under  ^cftrainiug  llatutcs,  have  been  careful  of  preferving  the  fame 
ce-ans  and  chap-  defcription  in  their  leafes  fince,  as  they  did  before  thofe  (latutes  ; 
ters  pi-efeive  the  ^nd  poffibly  at  the  time  of  the  old  leafes  there  miglit  be  barns  or 
fiuheti  kafer'^*  aucicnt  buildings,  which,  after  fuch  a  length  of  time,  muft  have 
/iiice,  as  t'uey  '  been  long  fince  decayed  and  gone  *,  and  therefore  it  would  be 
Sni^n-ft!ltuC-'  ^^^^  decree  the  prefent  defendant  to  deliver  up,  at  the  expi- 
for  fearV^in-  '  r^^tlou  of  his  Icafe,  the  premiffes  w^ith  fuch  buildings  upon 
curring  tlie  pe-  them,  whcn  there  is  not  the  kail  proof,  that  they  were  in  being 
naUies.  ^j.       inaking  of  the  leafe. 

An  agreement  Where  there  is  an  agreement  with  relation  to  a  dean  aiid 
Chapter  cftat"*!  chapter  eftate,  executed  by  the  dean,  for  himfelf  and  chapter^ 
^hoTigncd  by  the  though  figncd  by  him  Only,  it  fhall  bind  the  chapter  notwith* 

dean  only,  ihall  iiandint;. 
hind  the  chapter.  *^ 


m  the  Time  of  Lord  Chancellor  Hahdwicke. 


45 


Kemys  YQr[\xs  Rufcomh)  July  1740.  Cafe 

A Bill  was  brought  againft  the  reprefentatives  of  a  judgment  ^^^^'"'j  ^^^"1^* 
creditor,  for  entering  fatisfadion,  as  it  is  of  42  years  ^^J^^di^I  ou^^  jj^^ 
flandlng,  and  prefumed  to  be  paid  from  the  length  of  time:  liis  no  faci.riaion 
Lord  (hip  difmiiTed  the  bill  with  cofts  ;  for  where  a  judgment  is 
ftill  Handing  out,  and  there  is  no  fatisfa£tion  entered  upon  re-  merely  on  a  prc- 
cord,  this  court  will  not,  merely  upon  the  prefumption  from  fiimptionfrom 
length  of  time,  decree  it  to  be  fatished,  efpccially  v/hen  the  ^''J^^^^^  j'^.^j."'^^^ 
(latute  for  the  amendment  of  the  law^  4  Ann.  c.  16.  /.  12.  ailov/s  fitioiied. 
you  to  plead  payment  at  law^  as  it  is  an  old  judgment. 


Newjieud  verfus  Johijlon^  July  15,  1740.  (i).  Cafe  36". 

S.  C.Barn.C.R. 

f^RAC^  Law/on^  by  her  will,  gave  feveral  legacies  to  her  ^^'^^^  ^l^^^  ^^^^ 

children  ;  and  then  dire£ls  l®oo/.  to  be  taken  out  of  her  rejjduc*of  her 
partnerlhip  flock  in  trade,  and  fettled  in  ftricl  fettlement  on  her  j!^^^^^"'^.  JJf'^^/'' 
fon  i  the  refidue  of  her  partnerfliip  flock  fhe  gave  to  a  truftee^  par.-.ic  uf- of  hJ^r 
with  very  particular  directions  as  to  the  man-^gtment,  in  trufl  daughter,  and 
for  the  feparate  ufe  of  her  daup-hter  Elizabeth  Jol-i/IJon,  who  was  ''^IT'"':--^  ^■'"■^  ex. 

■  -if  r         -    7     1       1  •       1       ecsscnx  o:  her 

a  feme  covert,  and  appomts  Mrs.  "johnjioii  her  executrix,  but  win,  but  makes 
makes  no  difpoficion  of  the  furplus.    The  bill  is  brought  by     ^^^^pyii^ion  of 
Reynold  Newjlead  and  Alice  his  wife,  who  was  a  daughter  of  the  This"ii''ilat  alc- 
teflatrix,  again  ft  /^llen  'Johnjhn  and  his*  children  by  Elizabeth)  £K)%  butajiex- 
the  other  dautrhter,  to  have  the  furplus  diflributed.        •  c-paoa  ou:  of 

°  ^  ttie  (tock  the  tef- 

tatrix  had  gi\cii 

to  her  fon,  and  does  not  exclude  the  daughter  froon  the  lurplui  (2). 

LopD  Chancellor,  T  *  4^  1 

The  giving  feveral  other  legacies  to  the  refl  of  the  children^  Vv'herc  a pcrfoa 
is  no  rule  that  the  child  who  is  left  executor  fliould  have  the  re-  ^ppoirits^onc  cx- 
Tidue  i  it  is  impofllble  to  reduce  all  the  cafes,  as  there  is  fo  great  ing  h:m  therdi- 
a  contrariety  between  them,  to  one  general  rulej  but,  as  the  law  doc,  unicfj  he 
ftands  now,  where  a  perfon  appoints  one  executor,  it  is  giving  f^"^!a5/-^Tnd^Jft 
him  the  refidue,  Unlefs  tnere  is  a  particular  .legacy  9  the  lame  fi^ie  rule  holds 
rule  holds  in  the  ecclefiailical  court,  except  there  be  a  llrong  and     the  cccieiiif- 
violent  prefumption  that  the  executor  was  not  to  have  the  refi-  ^""^^ '■'^^^'^ 
due.    a  Vern,  648.    Lady  Glanville  et  aV  verfus  the  Dutchefs 

of  Beaufort  (3).  A  legacy  given 

Ever  fmce  the  cafe  of  Fojler  and  Mwrt^  i  Vern.  473.  it  is  fet-  ^^^'^"'i^^^''-^*^^'^^ 
ded,  that  wherever  a  legacy  is  given  to  an  executor  for  his  care  pains,  makes 
and  pains,  he  is,  as  to  the  refidue,  a  truflee  only  for  the  next -of  Iiim,  as  t?o  the 
kin,  for  it  would  be  abfurd  to  jrive  one  a  lea;acy  for  his  care  and  ^'-'\^^'^5»  '^^^'-^'^^^ 

'  ,  .  .  o     J  oniy  tor  the  next 

(|)ains  in  managing  the  eftate  for  himfelf  (4),  of  kin. 

(1)  Reg.  Lib.  B.  1739.  fob  44.1.  ton  v.Knighfly,  i  Ccx's  P.  W,  550.  n.  i. 

(2)  Griffith  v.  Rogers,  Prec.  Cha.  231.  (4)  2  Vern.  676.  S  C.  Da^-ers  v. 
flojkins  v.  HoJkinSi  Pr^r...Cha.  263.  Jones  Dezvers.  3  P.  W.  43.  Jcjl'm'v.  Bre^vjiit^ 
\.  Wcftmnhy^t&z.  Q\i2L.  -^xb,  Granville  Buhb.  112.  Scuihcxt  v.  JVaifin^  poll. 
V.  Beaufort y  I  P.  V/.  114.  Lazcfon  V,  3  vol.  228.  A'ndrew  V.  2  Vef, 
Laiofon^  7  Bro.  P.  C.  5  I  I.  .162. 

(3)  I  P.W.  114.  S.  C.    See  Farrin^- 

2  '  This 


CASES  Argued  and  Determined 


Newstsab  v.  This  reafonlng  in  fubfequent  cafes  has  been  carried  further, 
joHKSToK.  general  legacies  were  given  without  affigning  any  partir 

cular  reafon,  yet  held  to  be  in  exclufion  of  the  refidue,  for  a  tef- 
tator's  giving  a  perfon  part  of  his  eftate,  is  an  implication  that 
he  did  not  intend  him  the  whole. 

Mr.  Vernon  told  Lord  Macclesfield^  that  he  took  this  point  to 
be  as  well  eftablifhed,  as  that  an  eftate  to  a  man  and  his  heirs 
is  a  fee-fimple,  which  his  Lordfhip  mentioned  in  the  cafe  of  Far^ 
rington  v.  Knightly ^  i  IVms.  551. 

There  is  no  fort  of  prefumption  to  be  admitted  from  nearnefs; 
or  remotenefs  of  kin  in  the  perfon  who  is  left  executor,  that  the 
teftator  did  or  did  not  intend  him  the  refidue  (r) ;  tho'  in  the 
cafe  of  Ball  and  Smithy  there  was  a  diftinction  in  favour  of  2l 
wife  (2), 

The  prefent  cafe  falls  directly  within  the  reafoning  of  Grif- 
fith and  othetSy  and  the  Dutchefs  of  Beaufort^  in  the  Houfe  of 
Lords,  December  12,  17 10.  Giving  a  {hare  in  the  partnerfhip 
(lock  to  5.  in  trufi:  for  the  wife,  is  confillent  with  intending  her 
the  refidue  5  for  had  it  not  been  done  in  this  manner,  it  muft 
haTC  funk  in  the  refidue,  and  the  hulband  by  this  means  would 
have  been  intitled  to  it ;  confsquentiy  I  can  never  fay  an  impli- 
cation arifes  from  hence,  that  the  teftator  has  excluded  the  exe-r 
cutrix  from  the  benefit  of  the  furplus,  for  implications  mull 
flow  from  natural  and  neceffary  confequences  5  this  was  not  a 
legacy  but  an  exception  out  of  the  legacy  (lie  had  given  of  the 
partnerfr.ip  flock  to  the  fon. 
t  47  ]  "^^^  g^v'^'^g  ^  legacy  dire6lly  to  B.  or  giving  it  to  A,  in  trufI: 
A  legacy  in  truft  for  B.  is  One  and  the  fame  thing,  and  equally  excludes  the 

equally  excludes      r  j 

an  executor  froul  .      .  , 

tlie  refidue.  Where  z  refidue  is  given  to  the  executor  for  lite  (as  m  the 

A  gift  of  the  re-  ^^^^  before  the  Mailer  of  the  Rolls),  it  implies  a  negative  that 
cutorforTifcr'  ^"'^  ^^^^^        ^^^^  ^"Y  ^^"g^^  term,  and  diilinguiflies  it 

Implies  he  lhaii  from  tlic  prefciit  cafc,  for  here  is  no  exprefs  devife  of  the  re-3 

have  it  for  no  ^^^^^^ 
longer  »  term. 

(  I )  Randall  V.  Bookey,  2  Vern.  425.  Mar-    (2)  2  Vern.  675.  S.  C^ 
>/«  V.  i26-^aav,  1  Bro.  Cha.  Rep.  154. 


Cafe  37,  Sumner  \ex{\xs  Partridge,  at  the  i^o///,  Jtify  2S>  ^74^*, 


Tenancy  by  the  A  Dcvife  to  ^.  and  her  heirs,  and  if  (he  die  before  her  hufn 
conie^ouTofthe  -LX.  band,  he  to  have  20  /.  a  year  for  life,  remainder  to  go  tq 
iiih^jitance,  and  ^cr  children,  the  wife  died  before  the  hufband. 
aot  the  freehold.  It  is  a  rule,  faid  the  court,  in  the  cafe  of  a  tenancy  by  the 
curtefy  as  well  as  in  a  tenancy  in  dower,  that  the  eilat^  fliall 
come  out  of  the  inheritance,  and  not  out  of  the  freehold, 
A  tenancy  by  the  A  tenancy  by  the  curtefy,  and  a  tenancy  in  dower  are  e?;cre£- 
curtefy  is  a  con-  ccnccs  out  of  the  inheritance,  and  a  contVuation  of  the  inhe- 
inheritlnct  in^  ritauce  for  a  certain  time  in  tjie  hufband,^^  which  WQU.ld  other?, 
the  hufband.     wife  hav^  c^^fed* 

A  tc. 


in  the  Time  of  Lord  Chancellor  Hardwicke,  47 

A  tenancy  by  the  curtefy  muft  arife  out  of  the  inheritance,  ^"mner  t. 
which  muft  veil  in  the  wife,  and  there  muil  be  a  poffibllity  of  Thcfe^canTe^Ao 
its  defcending  upon  the  children;  now  they  take  here  by  virtue  tenancy  by  the 
of  the  remainder  over,  not  by  defcent  from  the  mother,  and 
there  is  no  difference  between  making  an  eflate  of  inheritance  by  virtue  of  arc- 
to  ceafe  in  the  wife  the  moment  flie  dies,  and  to  arife  in  the  xnainder  over, 
children,  and  a  jointenancy.  and  not  by  de-^ 

Neither  a  tenant  m  dower  or  curtefy  can  entitle  themfclves  mother, 
to  an  eftate  in  dower,  or  curtefy,  where  the  children  who  are  J^^^"'^'^^ 
left  cannot  pofiibly  take  an  inheritance,  for  the  moment  of  time  te"  ant  by°tl^ 
the  hufband  takes  as  tenant  by  the  curtefy,  the  inheritance  muft  curtefy,  the  in- 
defcend  upon  the  children,  and  therefore  it  is  impofTible,  in  the  ^"^"tance  muft 

r  r  •      •      1      r   1       •  .11  r    ,    \    delcend  upon  the 

prelenf  cafe,  to  mamtam  the  father  is  tenant  by  the  curteiy  (i),  clxiidrsu. 
(l)  Palne^s  Cafe,  8  Co.  34,  b.  Co.  Litt.  29.  b. 


Biggleflon  \tx{\xs  Gruhh^  July  i6,  I740«  Cafe38« 

r  48  J 

A Bill  was  brought  for  a  legacy  of  500/.  by  a  hufoand,  in  the  500/.  given  in  » 
right  of  his  wife,  given  her  under  the  will  of  her  father,  ^^^ftator's  hfc- 

.  1  n       1-       1     1     1  •       T      r    1      J     IT     •  -1  ;  timeisafauf- 

notwithltandmg  he  had  in  the  lathers  me-time  received  500/.  faA-ionforthe 
as  a  portion.  ^^^^  fumleft  in 

Parol  evidence  was  admitted  to  (hew  the  father  gave  the  500  /.  ^^^^ 
to  the  hufband  in  full  of  what  he  intended  his  daughter  under 
}iis  will  ^2;. 

Where  a  plaintifFis  abfuvd  enough  to  refufe  a  fair  offer  of  ac-  A  bill  difmlfled 
Commodation,  and  obftinateiy  perfifts  in  his  fuit,  it  is  an  aggra-  ^^^^^^^l^^l 
vation,  and  the  bill  fhall  be  difmiffed  with  cofts.  And  his  Lord-  offer  ofi 
fhip  decreed  accordingly.  dation. 


accomo- 


(l)  Irod  V.  Hurji^  2  Freem.  224.  Hale  lips,  poll.  215.  Tapper  v.  Charhroft,  poft. 

V.  /iSloUi    2  Cha.  Rep.  35.  Hojkins  v.  492.    On  the  general  do6"lrine  of  Satif- 

Hojkihs,  Pre.  Cha.  263.   Kartop  v.  IVhit-  fadion,    fee  Belnjis  v.  Uthivat,  ante 

niore.  Free.  541.    I  P.  W.  681.  S.  C.  i  vol.  426.  n-  2. 

Jenkins  V,  Powel^  2  Vern.  115.    Scotton        (2)  See  ico/^wJ/ v.  pod.  3  vol. 

y,  Scot  ion,  l  Stra.  235.  Farnham  v.  PhiU  77. 


Henley  verfus  Philips ^  July  1740.  Cafe  39^ 

THE  rules  of  evidence  in  this  court  as  to  wltnefles  arc  ex-  ^^^^^ 
a^lly  the  fame  as  at  law  (i).  dencethefanw 
If  witnefles  are  dead,  who  have  attefted  a  deed,  it  is  not  fuf-  in  law  and 
fcient  that  you  prove  the  hand- writing,  but  you  muft  likewife  ^'^ergawlt- 
fliew  they  are  dead.  nefs  is  de-ad  vvh% 

attefted  a  deed,  you  muft  piove  kiai  to  be  f»r 
(i)  See  VilltiTS  V.  Villlcrs,  poft.  71, 
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Where 


48  CASES  Argued  and  Determined  -J 

HsNtsY  Where  a  perfon  has  lived  abroad  /or  fome  years,  after  attefl-. 

WWe  aa^  tteil-  ^"o  ^  ^^^ed,  there  mufl  be  a  ftrift:  proof  of  his  death  ;  otherwife 
jng  wkneis  has  where  the.  witnefs  has  lived  cohftantly  in  England^  from  the  time 
lived  abroad,^ a  Qf  \{-^^  fubfcribing  his  name  to  the  day  of  his  death  there  a  flight 
dea^h required^,  evidence  of  his  death  is  fufhcient,  efpecially  where  the  perfon 
otherwife  where  who  proves  his  hand  knev/  him  intimately,  and  fwears  that  he 
ilan?  ^^iT^^r"'  t)tiieves  him  dead  j  in  fuch  a  cafe,  the  court  will  not  expe<Sl  fuch 
land.  ^  '^^  nicety,  as  that  a  certificate  of  his  funeral  fhould  be  produced. 
Jfatruflee,  Where  a  truflee  is  merely  a  truflee,  and  there  is  any  zO:  to 

merely  to  have  done  by  him,  it  is  very  commendable  in  him  to  be  cautious, 
to^SrprivateTn-  ^^^^  where  he  has  a  private  intereft  of  his  own  feparate  and  in- 
tereft  deter-  dependent  from  the  truft,  and  obliges  a^uy  que  trujl  to  come 
S'"^V?i^^'^'"r  ^^^^^  ^"^^^  court,  merely  to  have  the  point  s-^elating  to  his  private 
/rf^blforHhe  intereft  determined  at  the  expence  of  the  trull  •,  this  is  fuch  a 
court,  he  fhail  vcxatious  bchaviour  in  him,  that  for  example's  fake  he  will  be 
SL'^f  the 'Jult.  decreed  to  pay  the  whole  cofls  of  the  fuit. 

f  49  ]  Though  a  feme  covert  has  a  power  of  difpofing  of  a  fum  of 
Apowerijia  mouey,  or  any  other  thing,  by  a  writing  purporting  to  be  a  will, 
feme  covert  to  y^^-^  after  the  wife's  death,  the  proving  it  in  the  fpiritual  court 
ing^plJrporting  to  "^^^^  ^^^^  S^^'*^  ^^^^  authority  of  a  will,  but  it  will  be  ftill  conh- 
be  a  will,  does  dered  as  an  inftrument  only,  or  an  appointment  of  fuch  fum 
not  give  It  the         other  thin?  in  purfuance  of  the  power;  and  before  it  is 

authoi  ity  ot  one  i  •       i  n  y      ^  r 

in  the  ecclefiaf-  proved  HI  the  commons,  as  a  teitamentary  conveyance,  tne  nul- 
tkal  court,  and  band  ought  to  be  examined  there,  as  to  his  confent,  nor  till  then 
!^uft  b?"  exl     will  it  have  the  efFed  and  operation  of  a  will  ( i ). 

mined  to  his 

•onfent  before  it  can  be  proved. 

(i)  See  Rojs  V.  Ei^jer^  pofl.  3  vol,  160. 


Cafe  40.  Lod  verfus  Bemiet,  J^/^/^  17,  1740. 

Where  there  are  ^"^7"  H  ERE  diere  arg  mutual  demands  between  a  creditor 
Tdetlad^nrupt^  VV  and  a  bankrupt  under  the  claufe  in  5  Geo.  2.  ch.  30. 
an  aaion  at  law  feB.  29.  in  whicli  are  thefe  words,  no  more  JJjcill  be  clahmd  and 
inay  as  well  fet  prild  than  appears  to  he  due.  on  either  fide,  upon  a  balance  of  aicoiints 
the  bankrupt  ad,  y^''^^^"  •  Majter  oj  the  Kolls  was  or  opmion,  that  upon  an 

as  in  common  a£lion  at  lav/  the  defendant  might  fet  ofT' his  demand  againfl 
^%Ct6!'z'![\\  plaintiff,  as  is  done  in  other  cafes  by  virtue  af  the  ftatute 

of  2  Geo,  2.  ch.  22.  feci.  13.  and  8  Geo.  2.  ch.  24.  JeFl.  6.  and 
that  there  is  no  occafion  to  come  into  a  court  of  equity,  to  pray 
an  injundlon  to  a  fuit  at  law,  and  that  the  plaintiffs  at  law 
Biay  account. 

(1)  See  Kidmt  v.  Brought  Cowp.  1335 135% 


in  the  Time  of  Lord  Chancellor  Hardwicke* 


49 


Berrisford  verfus  M'lhvard^  July  i8,  1740.  Cafe  41, 

A Mortgagee  was  prefent  when  the  mortgagor  was  in  treaty  S.  c.  Bam.  Cba. 
for  the  marriage  of  his  fon,  with  the  father  of  J,  the  ^^{ere  a  mort- 
fon's  intended  wife,  and  the  lands  incumbered  being  agreed  to  gagee  was  prc- 
be  fettled  upon  this  marriage  to  the  hufband  for  life,  to  the  wife       whiiil  a 
for  life,  remainder  to  the  iflue  male  and  female,  it  was  not  op-  j^^rS^ty^for^tt 
pofed  by  the  mortgagee,  but  he  fraudulently  concealed  his  mort-  fon's  marriage, 
gage,  and  at  the  fame  time  privately  affured  the  father  of  the  ^"^f^^^'^^^i"^^^ 
fon,  that  he  would  truft  to  his  perfonal  fecurity  ;  it  was  decreed  mortgage,  the 
that  the  fon,  and  his  wife,  and  the  iflue  of  this  marriage,  fhall  Court  deaeed 
hold  the  lands  quietly  and  peaceably  againft  the  mortgagee  and  and^the  HTuT^S 

his  heirs.  "  hold  the  landl 

againft  the  mortgagee  and  his  heirs  (i)* 

The  mortgagee  was  dire£led  to  aflign  his  mortgage  to  truftees, 
the  one  to  be  named  by  the  fon,  and  the  other  by  himfelf,  to 
attend  the  feveral  limitations  contained  under  the  marriage  fet- 
tlement ;  and  in  cafe  the  plaintiff  dies  without  iflue  of  the  mar-r 
riage,  or  the  eftates  limited  to  the  ifliie  of  the  marriage  deter- 
mine, then  the  parties  were  at  liberty  to  apply  to  the  court  for 
further  directions  :  the  injunction  to  ftay  the  mortgagee's  pro- 
ceedings at  law  was  made  perpetual,  and  he  likewife  was  order-  [  50  J 
ed  to  pay  the  expence  of  the  aflignment  to  the  truftees. 

(i)  The  reader  Is  referred  to  ths  cafes  cited  in  the  note  to  Mo^attay*  Murgatrojd^ 
J  Cox's  P.  ir,  394. 


Marjh  verfus  Howe,  July  18,  1740.  Cafe  42. 

WHERE  there  is  a  variance  between  the  original  will  Where  a  probate 

,  n     \       \  J    1  differs  from  an 

and  ine  probate,  the  caufe  muft  Itand  over,  and  the  original  will, 

parties  are  at  liberty  to  apply  to  the  fpiritual  coUrt  for  amend-  there  muft  beau 

mentj  and,  if  they  fee  occafion,  to  make  the  proper  alterations  tlfi' fpiritual  court 

in  the  probate,  to  amead. 


u 


July  iZy  1740.  Cafe  43. 

PON  re-hearing  a  caufe  which  was  originally  heard  be-  A  caufe  on  re- 
fore  the  Chancellor,  it  muft  be  opened  as  a  cafe.  ^^^''J  """^ 

'  *■  opened  as  a  gajfc. 

"Exceptions  ex  _parte  Ha/Jhtn,  Ju/y  24,  174O.  Cafe  44. 

IF  a  wife  cannot  in  confcience  confent  to  fuch  an  anfwer  as  a  wife  whofc 

is  drawn  up  by  the  hufband,  (he  is  not  obliged  to  fubmit  to  confcience ishurj 

it;  but  upon  application  to  the  court,  flie  may  be  confidered  drawn  up  by^th; 

as  a  feparate  perfon,  and  will  be  allowed  to  anfwer  difl;in6l  and  huftand  will 
independent  from  the  hufband. 

Vol.  ir,  D  If  from  him. 
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CASES  Argued  and  Determined 


Ex  parte         If  a  hufband  infifts  that  his  wife  put  in  an  anfvver  contrary 
Hal  SAM.         what  fhe  beUeves  is  the  facl,  and  by  menaces  prevails  upon 
Whereahuiband  .  ^-^ig  \^       abufc  of  the  proccfs  of  the  court,  and 

by  menaces  pre-  :  •  n     .  r 

vails  on  awite  to  he  maybe  puniined  tor  tne  contempt. 

jfut  in  an  anfwer, 

he  may  be  puniihed  for  a  contempt.  '  . 

Cafe  45.  Lewin  verfus  Gheley,  July  26,  1740  (i), 

Where  an  exc-  '^Xl  HERE  was  a  devife  to  truftees  for  the  payment  of  debts,, 

cutor  is  aifo  the  g,^^!  the  faid  pcrfous  were  made  executors,  the  affets,  faid 

iiienc  of  debfsy"  court^  fiiall  notwithftanding  be  equitable,   and  not  legal, 

the  aflets  fliall  and  all  the  creditors  miift  be  ^2L\d pari  pajfu»    There  are  cafes  in 

fndno  kg'r^^^  ^^^^on^s  Reports,  in  which  it  is  held,  that  where  truftees  are 

and  the  creditors  made  cxecutors,  [vide  Giriwg  V,  Lee,  i   PWn,  6^,  &c.)  dehi& 

muft  be  paid  fnall  be  paid  in  a  courfe  of  adminiftration  ,  but  the  modern  re- 

fanps^jjti.      ^  folutions  have  been  otherwife  (2). 

(1)  Ir  Silh  V.  Prints^  cited  i  i?ro.  Cha.  Free.  Cha.  40S.  Spsncer  v.  Bijfyn^  foft^ 
Mep.  138.  the  Lord  Chancellor  faid^  291.  Ne^-wion  v.  Bennct,  i  Bro,  Cha. 
that  he  had  examined  this  cafe  with  the  Rep,  13c.  Silk  v.  Prt?ne,  i  Bro.  Cha. 
Regii'ler's  book,  and  found  it  correct  as  Rep.  138.  in  note  Barker  v.  Boucher,  l 
to  ihe  point  here  mendoned  to  have  Bro.  Cha.  'Rep.  14.0.  in.  note.  Batjon  v. 
been  determined.  Lindegreen,  2  Bro,  Cha.  Rep.  94.  See 

(2)  So  Hick/on  V.  Witham^  Finch.  196.    Blaich  v.  Wilder,  ante  1  vol.  420.  note. 
Anon.  2  Fern.  1 33.     Challis  v.  Cajhorn, 


[  51  ]  Madworth  vtxiMS  Clifton^  at  the  Rolls,  Julyi^i^  1/40. 
Cafe  46. 

The  ftatute  of  'T^'  H  E  ftatute  of  Hmitations  cannot  be  pleaded  to  the  difco- 

limitations  may  ygj.y  -^rhgn  the  debt  was  due,  though  it  may  to  the  debt 

debV^but  not  to  itfelf,  becaufe,  by  the  defendant's  fetting  forth  when  the  debt 

the  difcovery  commenced,  it  will  appear  to  the  court,  whether  the  (ix  years 

when  the  debt  ^j.^  incurred  according  to  the  ftatute. 

was  due.  "  « 

Cafe  47.  Jfiiirfi  verfus  Byre,  Eajler  Term,  1740. 

,  admini:ira-  A    Bill  for  a  difcovery  of  affets  was  difmiffed  (i),  upon  a  plea 

,  though  HI-  ^l^'^^  that  the  adrniniftrator  was  not  a  party,  though  it  was  2. 
fa6t  not  difputed,  that  he  was  an  infolvent  perfon. 


An 
tor 

fclvent 


a  party' to  a  bill  difputcd,  that  he  was  an  infolvent  perfon 

fffetf '''''^  °^  (0  S^^l  -^i^^  S.  C.  pojl  3  vol.  34K  correded,. 

Cafe  48. 

Plimhei  verfus  Perifon,  at  the  Rolls,  July  31,  1740. 

S.  C.fcji.  250. 

A Bill,  faid  the  court,  fo  far  as  it  is  not  ccntraditSled  by  the 
plea,  muft  be  taken  to  be  true. 
A  plea,  for  want  of  proper  parties,  is  a  plea  in  bar,  and  goes 
to  tjie  v/hole  bill,  as  well  to  the  difcovery  as  to  the  relief  ( i ). 

(i)  Ha?ine  v.  Sjevauj  1  Ferr..  no.     Sap^i^fli  and  the  EaJI  India  Company^  2 

A  plea 


I  m  tKe  Time  of  Lord  Chancellor  Hardwicke. 

A  plea  that  the  bill  is  only  brought  againft  the  reprefenta-  Plvtjket 
tives  of  the  real  eftate,  whereas  it  ought  to  be  likewifc  againft  ^  pi^a^^^not 
the  reprefentatives  of  the  perfonal  efcate    fuch  a  pica  ought  to  bringing  the  rc- 
be  allowed,  whatever  reafon  there  may  be  to  fufpedl  it  is  put  in  prefentaiivcs  of 
^  for  delay,  that  the  rule  of  the  court  may  be  uniform.  eftate^er^  the 

Court  allowed, 
even  though  fufpefled  to  be  for  delay  merely. 

In  bills  of  dlfcovery,  the  Court  faid,  you  fliould  make  every  -At  law,  If  you 
perfon  a  party  who  is  neceffarily  to  be  made  fo,  that  you  ^n^y  ixecutor^'m'^  ^'^'^ 
not  multiply  fuits  improperly ;  at  law,  indeed,  if  you  was  to  aaion  they  may 
join  the  lieir  and  executor  in  an  adlion,  they  mJght  demur  to  other- 
your  adion,  but  in  equity  you  may  join  them  ( i ).  fofever7pc5o« 

muft  be  made 
a  party,  who  is  neceffarily  fo. 

A  bill  of  difcovcry  of  real  affets  may  be  brought  againft  an  Where  the  re- 
iieir,  in  order  to  preferve  a  debt,  without  making  an  adrnini-  co^^eftin  ^hi'-he 
ftrator  of  the  perfonal  eft  ate  a  party,  where  you  ft  s^geft  that  the  fpirituai  couit, 
reprefentation  is  contefting  in  the  ecclefiaftical  court,  and  tliere  yp'^  may  bring  a 
a  plea  for  want  of  parties  would  not  be  allowed.  of  a/Vets^lgalnft 

the  heir,  vv'ith- 


(i)  Knighi  V.  Knigk,  3  ^-  333 


out  making  an  ad-rainillrator  a  party. 


Lumtick  Petitions,  Augujl  Ji^,  I740»  l  5^  3 

Cafe  49. 

THE  a6l  of  parHament  that  empowers  juftices  of  peace  to  Vagrants  ©niv 
take  care  of  lunaticks,  upon  complaint  made  to  them  of  and  not  perfons 
any  outrages  committed,  relates  to  vagrant  lunaticks  only,  who 
are  ftrolling  up  and  down  the  country,  and  does  not  extend  to  ^"t  empoVefs 
perfons  who  are  of  rank  and  condition  in  the  world  and  whofe  juftices  of  peace 
relations  can  take  care  of  them  properly,  by  applying  to  this  fyna^^j^'^s^^^ 
court,  as  is  ufual  in  cafes  of  lunacy  (i). 

A  perfon's  keeping  a  commiflion  of  lunacy  by  him  for  fe-  A  commifiion  of 
veral  years,  without  ever  putting  it  in  execution,  is  of  very  i.una,cy  kept  bade 


dangerous  confequence,  as  it  may  be  made  an  improper  ufe  of  without  putting 
in  many  refpe6ls,  particularly  to  terrify  and  diftrefs  the  perion  it  in  execution, 
againft  whom  it  ifiiies;  and  therefore,  for  thefe  reafons,  and  it      contempt  of 
being  likewife  a  contempt  of  the  court,  the  commiiTion  was  dif-  win  be  diVcharg- 
chargisd  with  cofts,  and  the  petition  alfo.  cd  with  coil*. 

(l)  See Jiat.  17  Geo,  2.  c.  5.  /.  20,  21. 


Mon-et  YQvUixs  P^Jke,  OBoher  16,  1740.  Qafe  5©. 

A Creditor  by  judgment,  in  1698,  for  600 1\  in  the  year 
1707,  comes  to  an  account  with  the  conufor,  and  fet- 
tles the  remainder  due  upon  the  judgment  at  420/.  and  then 
takes  a  mortgage  in  fee  for  tliat  fum,  tas  a  coiLMreral  f:;curity  to 
tlig  judgment:  one  SaunJi^ys^  an  at:on\ey,  in  17 16,  takes  aa 

-  ailignment 


^2  CASES  Argued  and  Determined 

MoBKET  V.  affignment  of  this  mortgage,  in  which  there  is  a  recital,  that 
FAsxr,  ^^^^  ^i^g  confideration  of  the  afiignment,  was  then  the  full 
worth  of  the  e(iate  j  and  the  affignment  hkewife  was  made  at 
a  time  when  there  was  a  fuit  depending  between  particular 
creditors  upon  feveral  other  eflates  of  the  mortgagor  (the  late 
Mr,  John  Bennet)  in  conjunction  with  judgment  creditors  at 
large,  and  the  reprefentatives  of  Bennet.  launders  was  in  pof. 
ftlTion  too  of  another  mortpjage,  in  1688,  upon  the  fame  ettate 
as  was  fubjeCl  to  the  judgment  in  1698,  and  the  mortgage  in 
1707. 

Lord  Chancellor, 
Saunders  Hiall  not  be  allowed  to  tack  the  two  mortgages  to- 
gether,  viz.  that  in  i68(^,  and  the  other  in  1707,  fo  as  to  de-» 
feat  intermediate  incumbrancers,  between  the  years  1688  and 
1698,  and  yet  the  mortgage  in  1707  fl"»all  have  relation  back  to 
the  judgment  in  1698,  and,  by  confolidating  them  together, 
fiiall  intitle  Saunders  to  receive  the  fum  due  upon  that  judgment 
prior  to  creditors  after  the  year  1698,  but  as  to  money  reported 
due  fince  the  mortgage  in  1707,  Saunders  is  to  be  paid  only  in 
priority  to  creditors  fubfequent  to  1707  ( I ). 
']        The  rule  of  the  court  as  to  prior  incumbrancers  taking  In 
None  but  a  bom  a  fubfcquent  one,  fo  as  to  tack  it  to  the  prior,  is  where  he  is 
fde  purchaier  of  ^  bojia  fide  purchafer  of  the  puny  incumbrance,  without  notice 
brance/w'ithout        intermediate  ones,  but  here  the  puny  incumbrance  was 
notice  of  inter-  bought  in  while  there  was  fuch  a  lis  pendens^  as  will  make 
t^zktitTrfm  ^^"-^''^''^^  ^  purchafer  with  notice  (2). 

ac     oaprioi.     The  words  in  the  recital  of  the  affignment  of  the  mortgage 
in  1 7 16,  that  90/.  the  confideration  money,   was  the  full 
.   worth  of  the  eftate,  at  that  time,  naturally  implies  that  there 
were  other  intermediate  incumbrancesj  and  therefore  to  give 
Saunders  the  advantage  of  tacking  both  mortgages,  would  be 
contrary  to  his  own  intention,  for,  at  the  time  he  took  the 
affignment  of  this  puny  incumbrance,  he  muft  know  the  eftate 
was  worth  no  more,  from  the  very  v/ords  of  the  recital. 
A  pnor  mortga-      If  a  prior  mortgagee  takes  an  affignment  of     third  mort- 
jee,  whohasan  gage,  as  a  trullee  Only  for  another  perfon,  he  fliall  not  be  aU 
t£"movtga^e*  lowed  to  tack  the  two  mortgages  together,  to  the  prejudice  of 
as  a  truftee  only,  intervening  incumbrancers  5   if  this  was  permitted,   a  mere 
cannot  tack  the  {^ranger  purchafing  the  third  mortgage,  by  declaring  he  bought 
together, ^o"  die  it  in  truft  Only  for  the  firft  mortgagee,  might  tack  botli  tpge« 
prejudice  of  in-  tlicr,  and  defeat  all  the  other  incumbrancers» 

teivcning  in- 
pumbraaceis, 

A  mortgage  may  The  reafon  why  a  m.ortgagc  may  be  tacked  to  a  judgment, 
t)e  tacked  to  a  tliis,  bccaufe  the  judgment  creditor,  by  virtue  of  an  elegit, 
judgment  (3).    j^^^^  bring  an  ejectment,  and  hold  upon  the  extended  valuC;, 

(1)  Rc?^.  Lib.  B.  1739.  fol.  435.  {^),  Brace  v.  Marlborough.,  2 

(2)  Cafon  v.  Round y  Pr.  c.  Cha.  226,  492.  See  Matheuu  v.  Cari-wpj^htf  jf>o^, 
Goddard  v.  Complin.^    i  Cha.   Ca.  119.    2  vol.  J-^.^. 

^rio^i.  2  Cha.  Ca.  3^.    Brace  v.  Marll>Q' 
rough,  2  P,  W.  495. 


m  the  Time  of  Lord  Chancellor  Hardwicke.  53 

and  as  he  has  the  legal  intereft  in  the  eftate,  the  Court  will   Morret  v. 
not  take  it  from  him  ;  but  this  rule  holds  only  where  the  fame  ^^ske, 
perfon  has  both  judgment  and  mortgage  in  the  fame  right, 
and  not  where  he  has  the  judgment  in  his  own  right,  and 
the  mortgage  in  another  right,  as  a  truftee  only. 

Where  there  is  a  prior  mortgagee,  who  has  a  puifne  incum-  Afirftmortga- 
brance,  a  fecond  mortgagee  fhall  not  redeem  the  prior,  with- gee  hai  the  legal 
out  redeeminnr  the  puifne  at  the  fame  time  ;  and  the  reafon  is,  f^^'^'  ^.^^^ 

1  r     1      1       1    n         •    •      1      r  n  11-  '  has  a  puifne  in- 

becauie  the  legal  eltate  is  m  the  nrlt  mortgagee,  and  this  court  cumbrance,  a 
will  not  take  away  that  benefit  from  him,  provided  he  had  no  Second  mortga- 
notice  of  the  fecond  at  the  time  he  bought  in  the  puifne  one.  the^rior," 

without  redeem- 
ing the  puifne  at  the  lame  time. 

Where  a  prior  incumbrancer,  by  mortgage,  judgment,  or  Where  a  mort- 
flatutC'  ftaple,  has  a  bond  likewife  from  the  mortP-aiior,  the  l^.^see  has  a  bond 

•      r-  -  J  ^1  ^  Iikewjie  from 

mortgagor,  in  his  liie-time,  may  redeem  the  mortgage,  zjc.  the  mortgagor, 
without  paying  off  the  bond  debt  (i)  ;  otherv/ife  as  to  the  heir  the  heir  muft 
at  law,  becaufe  the  moment  he  redeems  the  eftate,  it  fhall  be  fjf^  as  welf  ^ 
aflets  in  his  hands,  and  for  this  reafon,  the  Court  compels  the  other, 
him  to  difcharge  the  bond,  as  well  as  the  mortgage  (2). 

Where  there  are  feveral  incumbrancers  upon  an  eftate,  as  is     [  54  J 
the  prefent  cafe,  and  the  prior  incumbrancer  has  a  bond  like-  Where apnorln- 
wife,  he  cannot  infift  upon  being  paid  both,  v/hich  would  be  ^  b^nd^ijJ^'^'T^ 
a  prejudice  to  the  puifne  incumbrancers;  but  his  bond  fhall  it  fhall  be^poft-* 
be  poftponed  to  ail  other  incumbrancers,  v/hether  by  mortgage,  ponedtoaii 
judgment,  or  Ibtute  ftaple  ;  for  he  has  not  the  fame  equity,  ^'^^^^^^j^^^^^^^ 
againft  a  puifne  incumbrancer,  as  againft  an  heir  at  law,  who  by  mortgage,' 
is  liable  in  refpe£l  of  affets  f^).  judgment,  or 

_  itatute  ftaple. 

An  agent,  truftee,  heir  at  law,  or  executor,  purchafing  a  ^  pn^j.  creditor 
puifne  incumbrance,  as  againft  "another  incumbrancer,  (hall  be  who  buys  in  a 
paid  no  more  than  what  he  gave"  for  this  incumbrance ;  other-  p'^"^  Jncum- 

T         .  •  T  1        ,     ^       7     1  •  T      •       brance,  though 

Wile  as  to  a  prior  creditor,  who,  mia  jiae,  buys  in  a  puilne  m-  he  did  not  give 
cumbrance,  tho'  he  did  not  give  the  full  value  for  it :  the  rule      ^'^11  vaiue, 
is  laid  down  generally  indeed  by  Lord  Chancellor  Jeferys,  in  the^iL^ejother. 
the  cafe  of  l'FilIia?7is  v.  Springfield  (4),  as  well  with  regard  to  wife  as  to  a 
creditor  and  creditor,  as  to  truftees,  heir  at  law,  or  executor,  *  X^Jl^l] 
but  I  cannot  fay,  that  I  remember  any  decree  in  this  court,  fub-  executor,  °' 
fequent  to  this  cafe,  where  it  has  been  laid  down  as  a  general 

(1)  Challis  V.  Caflwrrii  Free.  Cha.  Pozuis  v.  Ccrhcf^  i^oji.  v6\,  ^,^6.  Trcu^h- 
407-     Anon,   2  J^cf.  662.     Coleman  v.    ton  v.  Troughton,  1  Vif.  87. 

Winch ^  I  Cox's  F.  VF.  776.  n.  I.    Jrcher  (3)  Loavthian  v.  HaJJell^  3  Bro.  Cha, 

Snatt^  2  Sra.  1107.    Contra ,    Baxter  Rep.  1 62. 

V.  Manning,  i  Fern,  2 ^d^,  (4)  i  Fern.  476.  S.  C,  See  alfo  Baker 

(2)  Shuit'ezvorth  v.  Layrcich^  I  Fern.  v.  Kellet^  3  Cha.  Rep.  23.  Fhillips  v. 
245.     Cole?nan  v.  .trVinchy  l       H\  776,  Faiighaiiy  l  Fern.  33!}.    Darcy  v.  Haiti 

1  Fern,  49.    Anon.  I  Salk.  155* 

*  Per  Cur* :  where  there  are  fubfcquent  incumbrances  or  creditors  in  the  cafe, 
there  a  man  that  buys  in  a  prior  incumbrance  Ihnll  be  allowed  only  what  he  really  paid, 
tho"  there  was,  in  truth,  a  greater  fumdu?.    PViUiams  v.  Springfiddf  i  /^er,-?.  476. 

Vol.  lU  E  rule. 
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MoRRST  V.    rule,  but  has  been  much  more  narrowed  fmce,  and  holds  only, 
Paske.         J  Q^fei-ve^i  before,  with  regard  to  agent,  truftcc,  heir  at  law, 
or  executor. 


Cafe  Ci«    Partrlche  vcrfus  Powlet,   upon   the  IMafler's  fpeclal  Report, 

OBoher  17,  1740. 

S.  G.  ante  1  vol.  11  AT  R  S.  ^aroh  IVardy  previous  to  her  marriage  with  Mr. 

467.  s.  Cz-o/?.  J[YJ[  Partrichcy  was  intitled  to  a  moiety  of  perfonal  eftatCj 
^*  amounting  to  5300/.  with  her  filter  Mrs,  PoiLlet,  in  joint- 

tenancy,  being  the  eflate  of  their  filler  Mary  Ward,  deceafed  . 
by  the  marriage-fettlement,  the  real  eftate  only  is  conveyed,  for 
what  relates  to  her  perfonal  eftate,  depends  merely  upon  a  re- 
cital in  the  deed,  which  is  nothing  more  than  that  fhe  fhall 
enjoy  the  5300/,  to  her  feparate  ufe,  and  a  covenant  on  the 
part  of  the  hultand,  that  fhe  fhall  enjoy  it  quietly,  Cs>V.  then 
come  thefe  words,  for  luatit  of  ijfue  of  her  own  bod\^y  it  fliall  go 
to  the  next  of  kin  of  her  own  family  (i). 

The  fingle  queftion  was,  "Whether  the  jointenancy  between 
Mrs.  Sarah  Ward^  who  is  dead,  and  her  fifter  Mrs.  Powkt,  in 
the  eftate  of  Mary  Ward^  is  fevered  in  the  whole,  or  in  part  ? 

C  55   ]  LokD  CHAr^CELLOJl, 

An  adualalie-  This  is  not  a  feverance  ;  for,  firf^  here  is  no  agreement  fof 
fi^vTr^7oi^^"-"'^  ^^^'^^  purpofe  ;  fecondiy,  if  no  agreement,  then  there  muft  be  an 
nancy i  adcda^  atSlual  alienation  to  make  it  amount  to  a  feverance  (2  )  the  de- 
ration of  one  of  claratlon  of  one  of  the  parties  that  it  ftiould  be  fevered,  is  not 
it  ^hail  be^ever-  f^lhcicnt,  unlefs  it  amounts  to  an  adual  agreement  ;  and  here 
ed,  isnotfuf-  is  nothing  in  the  marriage-fettlement  which  amounts  to  ar^ 
ficient.  alienation,  either  in  law  or  equity ;  for  the  real  intention  was 

to  preferve  the  right  of  the  Mdfe  as  it  was,  fo  that  her  property 
may  not  be  altered  by  the  interpofition  of  the  hufband  ;  and," 
for  any  thing  that  appears  to  the  contrary,  it  might  like  wife  be 
intended  to  preferve  the  right  ftie  m.ight  have  of  furvivorftiip, 
upon  Mrs.  Powlet's,  dying  before  her. 

There  is,  befides,  another  reafon,  the  other  jointenant  was. 
no  party  to  the  deed. 

The  only  thing  that  could  give  the  lea  ft  colour  to  the  fup- 
pofitlon  of  jointenancy  are  thefe  words  in  the  marriage -agree- 
ment, y^r  ivafji  of  iJfue  of  her  own  hody^  then  it  ftiall  go  to  the  next 
of  kin  of  her  own  family. 

But  I  do  not  think  they  are  fuffxient  to  make  the  iffue  of 
her  body  purchafers,  or  to  give  them  a  right  to  come  into  this, 
court  as  purchafers,  to  have  the  agreement  carried  into  execu- 
tion in  their  favour  ;  if  it  had,  I  fhould  have  inclined  to  think 
it  a  feverance  •,  but,  notwithftanding  thefe  words,  it  ftill  leave* 
it  at  large,  and  abfolutely  at  the  wife's  difpcfal, 

(1I  It  does  not  appear  from  the  Re-       (2)    See  Ireland  v,   Riltle,   ante  I 
filter's  Book,  how  this  fettlement  was    vol.  542, 
framed.    Bur  fee  the  cate  cited  more 
fully,  atite  i  vol.  467. 

A  jointc- 
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A  jointenancy  is  undoubtedly  no  favourite  (i)  of  a  court  of  ^"^pj^^^"^ 
equity,  tlio'  otherwiie  at  law  ;  but,  in  the  prefent  cafe,  here  A^ointeTiancya 
is  no  pretence  of  an  alienation,  either  in  law  or  equity.    Moyje  favourite  at  law; 
ver.  Gvles,  2  Vern,  385  *  '".^ 

'  .     .  -  .  .       .  .         court  of  equity. 

Alienatio  rei  prafertur  jun  accrejcendty  is  a  maxim  m  equity ;  a  maxim  in 
but  then  it  muft  appear  to  be  an  a£lual  alienation,  and  not  from  equity  is  ^//V/za/Za 
inference  and  implicatioil  only,  without  any  exprefs  declaration  Zll'ejcv'd'u 
of  the  parties. 

(l)  Rigden  V.  Vainer^  2  Fef,  258.  pofi.  3  vol.  734,  735.  S.  C. 

*  PerCur\'  The  plaintiff's  hufband  and  defendant  had  enjriyed  a  church  leafe  in 
moieties,  under  an  agreement  there  Ihould  be  no  bejiefitof  fuivivorfhip.  Upon  the 
iiil  renewal,  the  leafe  was  taken  in  both  their  names,  and  no  exprefs  agreement  agunlt 
furvivorfliip.  The  plaintiff's  hufband  being  ficlc,  by  deed^affigned  his  moiety  of  the 
leafe  to  his  wife,  and  by  his  will  devifed  it  to  her.  The  gr;int  to  the.  wife  is  Void_, 
and  the  devife  will  not  fever  the  jointenancy,    Moyfe  v.  Gyles, 


Lucas  verfiis"  Seale^  DBoher  17,  1740,  [  5<^  1 

Cafe  52. 

'If   ORD  Chancellor  faid  in  this  cafe,  where  there  arc  Whsre  one  exe- 
i  J  feveral  executors,  and  one  of  them  is  indebted  to  the  ^"[^'^ 
teftator,  for  which  he  had  given  a  fecurity  by  way  of  niort-  mortga^^e,^\7the 
l^age  upon  his  eftate,  if  the  co-executors  are  apprehenfive  that  co-executors  are 
he  is  infolvent,  and  that  the  eftate  may  prove  a  deficient  fecu-  fpp-ehenfive  he 

...  1  Ml         ♦    n    1  •  r        ^  r    '    '  ^        IS  infolvent,  they 

tity,  bringing  a  bill  againlt  him  to  toreclole  is  improper,  be-  ihouid  bring  a 
i:aufe  the  teftator  having  made  him  an  executor,  gives  him  an  bill  againft  him 
intereft  in  the  mortgage  j  the  other  executors  fhould  have  °J  p^^^^ 

brought  a  bill  for  faie  of  the  eftate  ( i )  *  foreclofure\YOuld 

be  improper. 

(i)  Reg,  Lib,  B.  1739.  f«l.  430. 

The  Cafe  of  the  Tork-  Buildwgs  Compatiyy  OBoher  24,  174c.        Cafe  53, 

LORD  Chancellor  faid,  an  account  between  the  King  An  accountwlth 
and  a  fubjed,  cannot  be  taken  in  any  cafe  in  this  court,  intheEx^cheoue'r 
but  in  the  Exchequer  only.  only. 

Where  the  companies  are  obliged  to  make  calls,  this  court  Jjj'^^^^^^g' 
will  not  decree  them  to  make  fiich  a  call,  upon  a  bill  brought  ^j-k  companies 
by  a  creditor  for  that  purpofe,  in  favour  of  that  particular  ere-  to  make  calls  in 
ditor,  unlefs  under  very  extraordinary  circumftances.  tiTuhr  c^edi^tor' 

Waliis  veifus  Hodgifofi^  OBoher  24,  1740.    Upon  Exceptipns.      Cafe  54, 

LORD  Chancellor  f.dd,  it  had  been  determined  over  Whenawiiils 
and  over  in  this  court,  that  you  muft  fliew  the  perfon  to  bedUbiiihed, 
^    t        rr        i         11-rr  'i        i  •n-         L       n       the  ttllacor  moit 

to  be  ot  iound  and  dilpofing  mmdj  where  a  will  is  to  be  elta-  proved  u  be 
bliftied  as  to  real  eftate,  and  efpecially  if  there  are  infants  in  of  ^  f^^rid  nd 
the  cafe-,  proving  it  to  be  well  executed,  according  to  the  di^jP-^^'-s  ^^'^'^^ 
flatute  of  frauds  and  perjuries,  is  not  fufficient  (l),. 

(l)  Vide  Harris  V.  I/:gIed£'U}i  3  P.  /F".  93* 

E  a  If, 
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Wallis  v.  faiJ  Kls  Lordfhlp;  they  could  have  produced  evidence  on 

HoDGEsoN.    ^j^^  p^^^  ^£  ^j^^  plaintiff,  of  any  aft  having  been  done  under 

the  will  relating  to  the  real  eftate,  he  would  have  difpenfed  with 

the  rule,  being  a  mere  matter  of  formality. 

[-        J  Godolph'in  Ytx{\i^  Abingdon,  0cloher  2'],  1740. 

Cafe  55.  ^^"^  Lord  Chancellor,  a  limitation  is  t9 

A  man  cannot  by   W    A,  for  life,  to  hIs  wife  for  life,  to  truilees  to  preferve 

a«y  form  contingent  remainders,  to  the  firft  and  every  other  fon  in  tail, 

ever"raifra  feel  reniainder  to  his  own  right  heirs  *,  it  will  be  abfurd  to  fay,  that 

fimpletohisown  by  a  Conveyance  of  lands,  or  by  ufe,  or  by  devile,  the  laii  limi- 

tff-^n^eo/^    tation  fnall  make  the  right  heirs  purchafers,  and  by  that  means 

heirs,  as  a  pur-   pi'cvent  the  rcvcrfion  from  being  affets  to  fatibiy  the  fon's  debts  j 

chafe,  fo  as  to   for  according  to  the  do£lrine  laid  down  in  tlie  cafe  of  Coundcn 

prevent  the  re-  Clerh\  Hobart  2  0.  the  limitation  to  the  right  heirs  will  be 

verlion  Irom  be-  '  ,      .  -    .  ^  ,  . 

ing  aflets  to  fa-   but  a  revcrfion,  and  will  veil  alfo  ni  the  ten  ;  for  it  is  a  pofi- 
tisfythe  fon's    tivc  rulc,  that  a  man  cannot  raife  a  fee-fimple  to  his  oww  right 
debts  (i),         heirs,  by  the  name  of  heirs,  as  a  purchafe,  by  any  form  of  con- 
veyance whatfoever.    The  fame  cafe  is  reported  in  Moore  86o, 
but  the  point  is  v/rong  'ftated. 

(1)  See  Kynafim  v.  Clarke  poft,  204.  249. 


Cafe  56.  Philips  verfas  Amiejley      e  contra^  Oclobcr  27,  1740. 

A  teftator  gives  H  E  only  queftion  in  this  cafe  of  Fhipps  and  Armejley  was, 

his  only  daugh-  J_  whether  3000/.  given  under  the  will  of  James  Karl  of 
3ooo7.[?herlge  his  daughter,  fliall  come  out  of  the  perfonal  eflate, 

of  i8,  or  mar-  or  whether  it  is  exprefsly  exempted  from  the  payment  of  it  j 
riage,  and  that  x\\c  will  fets  out  in  general  words,  As  to  my  worldly  eftate, 
kvy'and'raife''^^  "  with  which  it  has  pleafcd  God  to  blcfs  me,  (and  then  fe- 
by  mortgage  or  "  cites  fcvcral  manors,  lands,  if^c.)  I  de-vife  them  in  truil  for 
lale  of  his  lands,  <c  ^i^g  payment  of  all  my  iuft  debts,  and  all  my  legacies,  and 
together  with  his    ,    ,      ^  7,  ,  ^    r      \f       /7  r        t    •  1 

perfonal  eftate,       the  reiiduc  to  my  nephew,  Arthur  Amjefey.    Item,  1  give  and 

as  much  as  will  bequeath  to  my  only  daughter  Catherine,  the  fum  of  30C0/. 

bu^ tfat  it^fii°]i^'  "  (^^^^  ^"^^          ^^^^  12,000/.  which  is  conveyed  to  her  under 

not  be  raifed  till  "  my  marriagc-fettlement)  at  her  age  of  iS,  or  marriage  j  and 

18,  urmarmgc,  u  that  the  truftecs  lhall  levy  and  raife  by  mortgage  or  fale  of 

^"endot'd  dtTte  "  ^'^^  ^^^ds,  together  with  his  perfonal  eftate,  as  much  as  will 

or  land, //)<2/ ff     "  pay  the  3000/.  but  that  it  pall  tiot  be  raifed  till  18,  or  nmr^ 

'ejtat'e.horl  "  ^  debt  Upon  my  perfonal  cjlate.  There  are  three  difterent 
HardioUke  held  «  claufcs  bcfidcs  in  the  will,  that  conclude  with  thefe  words, 
Ste  warex-""^  ^^'""^  ^''^  ^^^'ds  are  devifed  to  pay  his  debts,  and  all  his  legacies,  in 
cepted,  and  that  "  cafe  his  perfonal  ejlate  focdl  not  be  fujjicient*'' 

the  3000/.  is  a 

charge  on  the  real  eftate. 


Lord  Chancellor, 

Though  this 
it  muft  have 
founded. 

3  ^' 


lis  objedion  comes  extremely  late  after  two  decrees, 
its  weight,  if,  as  the  plaintiff  infifts,  it  be  rightly 
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It  is  certauily  the  rule  of  the  court,  that  perfonal  eftate  is  the  Phipps  v. 
natural  and  proper  fund  to  be  firft  applied  to  the  payment  of  ^^'^'^slev. 
debts,  unlcis  there  are  exprefs  words  to  exempt  it  (i).  thc^n^tlrf^uVd 

I  am  of  opinion,  however  inaccurately  penned,  that  the  in- for  payment  of 
tention  of  the  tellator,  in  the  prefent  cafe,  was  to  exempt  his  ^^^"^s- 
perfonal  eftate  from  the  payment  of  this  3000/.  for  in  the  claufe 
by  which  he  bequeaths  this  fum  to  his  daughter,  he  takes  notice 
that  there  was  the  fum  of  12,000/.  already  charged  upon  the 
real  eftate. 

His  defign  muft  have  been  to  give  her  this  as  an  additional  A  lefs  fum  given 
fortune,  and  to  conne61:  the  two  fums  together;  for  where  a        ^ ^'JJ^^^aiJ 
iefs  fum  is  given  under  a  will  than  under  a  fettlement,  the  rule  ^^nt,  is  not  a 
will  not  hold,  that  it  fhall  be  taken  to  be  in  fatisfa£lion  of  a  fatisfaftion  of  a 
greater.  ^  S^-cater. 

It  has  been  objefted,  that  t/je  befcre-mefitiofied  eftate  muft  mean 
the  perfonal  eftate,  perfonal  eftate  being  the  laft  antecedent ; 
and  yet  it  certainly  does  not,  but  is  fet  in  dire£t  oppofition  to 
the  perfonal  eftate,  and  the  words  immediately  following,  or 
lands y  are  not  disjun6live,  as  is  infifted  on,  but  explanatory  ra- 
ther of  his  intention,  that  the  3000/.  fliould  come  out  of  the  real 
eftates  charged  before  with  the  12,000/. 

Where  there  is  a  charge  upon  a  perfonal  eftate,  though  it  is  Where  a  legacy 
not  immediately  payable,  yet  the  perfon  entitled  may  come  into  is  a^charge^pon 
this  court,  and  pray  that  a  fufiicient  fum  may  be  fet  apart  to  ?his  a)urt'^wni' 
anfwer  the  legacy  when  it  ftiail  become  due  (2).  fet  apart  a  fufK- 

This  probably  was  the  reafon  of  the  teftator's  infertinsr  the  ^1^"^^^^^ 

,         7        •      n      J  J  1  17  7  ■  r       1     n  -i         r    ^^^^^  ^'^y  thou£;h 

woras,  that  it  Jljould  not  be  a  debt  upon  his  perjonal  ejiate^  that  10  not  immediately 
large  a  fum  as  3000/.  might  not  be  locked  up  in  the  mean  time,  payable, 
until  the  daughter,  who  was  then  young,   fhould  arrive  at 
eighteen,  or  be  married    and  thefe  words,  that  it  jhould  not  he  a 
debt  upon  his  perjonal  ejlate^  sre  faid  indefinitely,  and  not  for  a  li- 
mited time. 

Upon  the  whole,  this  is  one  of  thofe  cafes  Vv^here  by  negative 
words  in  a  will  the  perfonal  eftate  is  excepted,  and  therefore 
the  3000/.  as  well  as  the  12,000/.  are  a  charge  upon  the  real 
eftate  only  (3). 

(l)  See  Gahon  Y.  Hancoch,  pojl.  ^'J^/I^,  {z)  Heafhv.  Fejrj, po/i.  ^vo\.  10^. nole^ 
439.  note  iValker  v.  Jackfouy  poji,  {'^)  Reg.  Lil>.  B.  ly ^S. fol.  li^.  I^eg, 
625.  Lib,  B,  ij^o.  foL  i^^, 

Jyl/ffe  \cr(m  Murray,  Oclober  2^],  1 740.  Cafe  57. 

TWO  perfons  who  were  both  executors  and  truftees  under  ^^^^^^ 
a  will,  and  one  of  them  an  attorney  that  drew  up  the  will,  exTcuurs^and 
refufed  to  aft  in  the  truft,  unlefs  ce/Iuy  que  trujl  would  give  them  truftees  under  a 
befides  their  legacies  fome  confideraiion  for  adino-  in  the  truft  :  ^lii,  would  not 

.  -x  r  r   1         f     '    r      r  •  t  ?  prove  the  will, 

ne  reiuied  to  do  it  ror  iome  tune,  but  at  laft  confented,  and  ex-  nor  iu;?er  the 

ceftuy  q::e  tr-uji  to 

take  out  letters  of  adminiftration  cutn  teflamento  annexe,  till  he  had  executed  a  deed,  by  which  he  was  to 
pay  a  bmidred pounds  to  one  execucor,  and  tTvo  btindred pounds  to  the  other,  within  fix  months  atter  they 
ihall  have  exhibited  an  inventory.  Lord  Hardivicke  declared  the  deed  was  unduly  obtained,  and  decreed 
pij  allowance  fhould  be  made  for  the  fum  of  loo/.  and  zoo  I,  to  the  plaintiffs^ 

li  3  ecuted 
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^MoRYvr^*  ccuted  a  deed  for  paying  loo/.  only^  to  Bryan  Jylife,  one  of  tli€ 
*        truilees,   who  being  an  attorney  thought  fome  profitable  imt 
might  arife  out  of  the  will,  and  therefore  afked  no  more,  but 
to  Mr.  Pomfret  the  other  truftee  200/.  becaufe,  being  no  lawyer,, 
he  had  not  the  fame  advantage  with  his  co-truftee. 

This  contrail  was  obtained  from  the  cefiuy  que  truft  only  two 
days  after  teftator's  death,  but  then  it  was  fettkd  by  his  coun- 
fel,  at  three  leveral  meetings  for  that  purpofe,  before  he  exe-. 
cuted  it. 

The  truft-eftate  is  1 200  /.  a  year  in  value,  confifting  chiefly  of 
ieafehold  efkates,  which  the  truicees  are  direfteci  by  the  wiil  to 
renew  from  time  to  time,  befidcs  other  neceffary  trouble. 

The  200 /•  to  Pomfret ^  and  the  100/.  to  Bryari  AyUffey  under 
the  contra£):,  was  to  be  paid  to  them,  over  and  above  their  le» 
gacies,  within^  fix  months  after  they  fhall  have  exhibited  an  in- 
ventory to  the  eccleHaftical  court,  and  fuch  payment  was  to 
arife  out  of  the  dividends  and  intereft  which  fliouid  become  due 
to  the  defendant. 

The  bill  is  brought  for  a  fpecifick  performance  of  the  agree- 
ment, and  for  an  account. 

The  principal  fuggeftion  of  fraud  on  behalf  of  the  defendant- 
M'as,  that  the  plaintiff  and  his  co-truftee  threatened  that  they 
would  not  prove  the  will  themfelves,  nor  fuffer  the  defendant 
to  take  out  letters  of  adminiftration,  cum  tejlamento  annexo,  un- 
lefs  he  would  agree  to  their  propofal,  and  that  this  was  the  fole 
inducement  of  the  defendant's  executing  the  contradl. 

Lord  Chancellor, 

This  is  a  cafe  of  very  great  confequence,  and  it  is  incumbent 
upon  the  Court  to  proceed  upon  wary  fteps,  before  they  eftablifh 
fuch  demands. 

][t  is  not  a  gene-  That  a  truftee  cannot  contrail  with  c.ejiuy  que.trujly  orpurchafe 
ral  rule  to  fet  .   or  the  whole  truft-eftate  ixom  tho-  cefluy  que  truj}^  though 

afide  every  pur-   K  ^     ^  ^  n^        •         i         7  c  'w  r  a. 

chai'e  made  by  a  for  a  valuable  coufideration,  but  that  a  court  ot  equity  wiii  let 
truftee  of"  a  trull  \^  afidc,  m.uft  depend  upon  circumftances,  and  is  not  a  generai 

cftate,  but  de-  1 
pends  upon  cir-  ^'^^  ^' 
cumftances  (1). 

Where  a  bill  If  the  defendant  is  right  in  his  objedions  to  thefe  allowances, 
S'l^o^^^?m^^^^^^  Undoubtedly  he  might  have  brought  his  crofs-bill  to  fet  them 
in  that  account,  afidc  ^  but  I  am  of  Opinion,  where  a  plaintifT  brings  his  bUl^ 
a  defendant  may  praying  ail  account  agaiuft  a  perfon,  and  allowances  in  that  ac- 
j'^diiinsr'i^jf^'  count,  the  defendant  is  as  proper  to  make  objedions  as  if  a  crofs- 
);e  had  brought  bill  had  becu  brought. 

hjs  crofj  bilir 

There  may  be  With  regard  to  the  merits,  whether  upon  general  grounds  3 
cafes. where  the  truftce  may  make  an  agreement  wit;h  a  cefluy  que  trufl  for  an  ex- 
S/hari'Tc!'-'  traordinary  allowance,  over  and  above  whal  he  is  allowed  by  the 
rnertrmadc'^lkh  tcrms  of  tliC  trqft,  I  think  there  may      ca,fe&  where  this  cpur| 

a  truftee  for  an 

exiraordinary  allowance,  beyond  the  terras  pf  the  truft. 

( i)  Vide  Ji'belpdaJsv.  Cod/on,  i  Frf.  9.  326.  Fox  v.  Macreath,  2  Bro.  Cha.  Ren. 
Tnuluin^  V.  Morrice,   2  Bro,  Cha,  Rep,    400.  Norris  \\  LeNeve,poJi.  ^  soh '^'J ,  1% 
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would  eftabhfh  fuch  agreements,  but  at  the  fame  time  would  be  ^^^"^"^^  ^• 
extremely  cautious  and  wary  in  doing  of  it. 

In  general  this  court  looks  upon  trufts  as  honorary,  and  a  This  court  al- 
burden  upon  the  honour  and  confcience  of  the  perfon  intrufted,  J^y^  Y'^l  * 

,  *   ,       ,  .  J    1        •       n  ftnd  hand  over 

and  not  undertaken  upon  mercenary  views  •,  and  there  is  a  itrong  truftees  in 

reafon  too  againft  allowing  any  thing  beyond  the  terms  of  the  rcfpca  to  extra 
truft,  becaufe  it  gives  an  undue  advantage  to  a  truftee,  to  diftrefs  allowances, 
a  cejiui  que  triijl,  and  therefore  this  court  have  always  held  a 
flri61:  hand  upon  truftees  in  this  particular  (i). 

If  a  truftee  comes  in  a  fair  and  open  manner,  and  tells  the 
ceftuy  que  trujl^  that  he  will  not  a6l  in  fuch  a  troublefome  and 
burdenfome  office,  unlefs  the  cejluy  que  trujl  will  give  him  a  fur- 
ther compenfiuion,  over  and  above  the  terms  of  the  truft,  ^nd  it 
is  contra6ied  for  between  them,  I  will  not  fay  this  court  will  fet 
it  afide,  though  there  is  no  inftance  where  they  have  confirmed 
fuch  a  bargain. 

•  But,  in  the  prefent  cafe,  the  proceeding  is  not  fo  fair  and 
open ;  for  Mr.  Ayl'iffe  is  an  attorney,  drew  the  will  himfeif,  and 
was  likely,  in  the  way  of  his  profeflion,  to  make  a  confiderable 
profit  of  the  truft ;  as  there  was  an  account  to  be  fettled,  a  con- 
veyance to  be  made,  and  feveral  other  things  to  be  done  in  the 
law  way  j  and  befides,  if  the  legacy  was  too  fmall,  why  did  not 
Ayl'iffe  make  the  obje6lion  at  the  time  he  drew  the  will,  as  the 
defendant  very  properly  obferved,  when  Ayliffe  afked  for  an  ad*  * 
ditional  allowance. 

It  has  been  faid,  that  the  defendant's  brother  fwearing  in  his  Noifwearinget- 
depofitlon  that  Ayllffe  faid,  he  would  hinder  Murray  from  ad-  ^'oken/burad! 
miniftring,  G.r  nj^ords  to  thai  effeBy   carried  too  great  a  latitude:  ding,,  or  to  that 
but  I  think  it  very  proper;  for  where  a  man  fwears  to  words,  if  eftea,isapropet 
he  is  maftaken  in  any  of  them,  he  is  perjured,  and  therefore  affidavit!" 
fwearing  Ayliffe  fiiid,  he  would  hinder  Murray  {torn  adminiftring 
or  to  that  effect^  was  very  right,  and  I  have  often  obje(Sled  to 
^ftidaviis  for  want  of  them. 

I  confider  the  cafe  in  this  light;  two  truftees  are  making  an  ill 
ufe  of  an  authority,  they  had  under  the  will,  to  extort  a  reward 
from  a  cejluy  que  truJl ;  if  they  had  told  him,  give  us  a  farther  re- 
ward, or  v»  e  will  renounce,  they  had  acied  fairly,  and  fomething     [  J 
might  have  been  faid  in  favour  of  the  contra £1. 

The  perfonal  eftate  was  veftcd  in  them  before  probate^  and 
could  not  be  ^ot  out  of  them  without  an  a£lual  renunciation;  the 
real  eftate  likewife  vefted  in  them,  and  could  not  be  taken  out 
of  them  but  by  an  a£luai  aftignment ;  and,  feixfible  of  thefe 
difficulties  upon  the  defendant,  the  piaintifFs  would  not  a61:,  in, 
order  to  force  him  into  their  terms. 

This  cafe  has  been  compared  to  feveral  other  cafes  of  fraud, 
and  amongft  the  reft  tQ  marriage-brocage  bonds,  and  not  im-^ 
properly ;  for  the  perfon  who  has  the  reward  there,  has  as 
much  trouble  as  the  truftees  have  here,  and  the  party  giving  the 
reward  in  thofe  cafes,  fuH  as  willing  as  the  defendant  in  this, 

(i  )  Robhijcn  V,  Feit,  3  P.  W.  251.  Gould  Fkctixjood.y.  ciitd.  ii\  noit  A,  i^i^ 
foji,  406. 

E  4  and[ 
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Ay^tTTT  V.    and  yet  the  Court  always  fet  thcfc  bargains  afide  as  uncon-» 

Conuder  the  ill  confequences  of  fuch  a  cafe  ;  fuppofe  it 
fliould  be  neceflary  that  a  will  fhould  be  immediately  proved, 
as,  in  the  cafe  of  a  widow  and  children,  fhall  a  truftee,  in 
whom  the  teftator  repofed  a  truft  and  confidence,  and  depend- 
ed upon  his  honour  and  kindnefs,  infifb  upon  fuch  hard  terms 
as  to'  have  an  unreafonable  reward,  before  he  will  either  prove 
the  will,  or  act  in  the  truil  ? 

Therefore,  upon  the  whole,  I  declare  that  this  deed  was  un- 
duly obtained  from  Mr.  Thomas  Murray^  and  decree  no  allow- 
ance to  be  made  for  the  fums  of  loo/,  and  200/.  and  dire6l 
both  the  plaintiff  Pomfret^  and  the  reprefentative  of  Brynn  AyUffe^ 
to  pay  cofts  as  to  fo  much  as  relates  to  the  deed,  general  coils 
referved. 


Cafe  58.  April  16,  1740,  on  Exceptions  to  a  Mafler's  Report. 

Where  a  deed  T  ORD  CHANCELLOR  laid  it  down  in  this  cafe,  that 
happens  to  be  where  a  rent-charee  is  granted  by  deed,  and  the  deed  hap- 

loft,  you  cannot  ^uiA.  ?        3  -         -j'  ^1 

at  lavv  read  a    P^^^^  Y^^  Cannot  read  a  copy  m  evidence  at  law, 

copy,  bccaufe  becaufc  you  mufl  declare  with  a  profert  hie  in  curia^  as  the  de- 
you  i-nuft  declare  fg^dant  is  entitled  to  oyer  of  the  original,  fo  that  the  plaintifF 
in  cuna,  and  miift  citncr  let  up  a  preicriptive  title  to  the  rent,  from  a  con- 
ti-ie.efore  you  ftant  and  uninterrupted  payment,  or  he  muft  bring  his  bill  to 
he^re  to  be^re^liev-  relieved  againft  the  accident  of  the  original's  being  loft : 
edagiinit  the  the  fame  rule  holds  in  the  cafe  of  a  bond ;  for  though  a  hun- 
accident  of  the  jj-g^j  witnefles  could  prove  the  fubflance  of  it,  yet  it  is  not  fufli- 
ToiT^^  ^  ^'^^"^  cient  at  law,  for  you  muffc  declare  upon  it,  with  a  profert  hie  in 
cur  id  (l). 

(l)  So  Foot  v.  JovcSi  cited  ante  i  vol.  Totty  v.  Nejbiti  3  Term  Rep.  153.  note 
345.  V/almJlcy  v.  Child,  I  Vef.  345.  ^tc  2l\{o  Atkinfon  v .  Leonard,  -i,  hro,  Cha. 
irhitfaldv.  Favjfet^  i  Fef.  393.     Contra    Rep.  21 8.  224. 

[  62  ]  Smith  versus  Fellows y  zt  the  Rolls,  OBohr  2S3  17,40. 

Cafe  59.  queftion  here  was.  Whether  a  freeman  of  the  city  of 

A  LofidoHy  who  makes  a  voluntary  deed,  merely  for  the 
If  a  iVceman'^of  confidcration  of  love  and  affection,  without  any  pecuniary  one, 
London  makes  a  and  refervcs  the  power  over  the  eflate  to  himfelf,  is  not  guilty 
voluntary  deed       (-^^j^  ^  fraud  UDOU  the  cuftom,  as  will  indiice  this  court  to 

m  confiderarion    r       r  i      i       i  i 

of  love  and  af-  fet  afide  the  deed. 

feftion  only,  and 

refervcs  the  power  over  the  eftatc  to  himielf,  the  property  {111!  continues  in  him,  and  is  fubjed:  to  the. 
cuftoih. 

The  deed  was  in  fubftance  as  follows. 

"  Whereas  I  the  friid  William  Fellows  am  defirous  to  fettle 
"  the  aforementioned  premiiles  for  the  benefit  and  advantage 
"  of  my  fon  Richard  Fellows  in  the  worlds  in  cafe  he  fhall  at- 

tain 
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*^  tain  the  age  of  21,  and  be  living  at  the  time  of  my  deceafe,    Smith  v, 

"  over  and  above  what  he  may  be  entitled  to  befides,  out  of 
my  eftatCj  I  grant  to  Jojiah  Felloivs  and  George  Barlow,  a 
term  of  99  years  in  truft  to  permit  me  the  faid  JVilliam  Fd- 
loivs^  the  father,  to  take  the  rents  and  profits  of  the  fo  af- 
figned  premifles,  for  fo  long  of  the  99  years  term  as  I  fhall 
live,  and  in  cafe  the  faid  Richard  Felloivs^  my  fon,  at  my  de- 
ceafe,  fliall  be  at  full  age,  to  afiign  the  refidue  of  the  term  to 
him  but  if  he  fhall  not  be  of  full  age,  then  the  faid  Joftah 
Felhws  and  George  Barlow  fhall  receive  the  rents  and  profits, 
and  allow  fo  much  as  they  think  proper  for  his  maintenance, 

*^  and  the  furplus  to  be  laid  out  by  the  truftees,  or  furvivor,  in 
government  fecurities,  for  the  benefit  of  Richard,  when  he 

<^  comes  of  age. 

"  Provided  always,  that  if  the  faid  Richard  Fellows  fhould 
depart  this  life,  in  the  life-time  of  IViiliamy  then  all  the 
trufls  hereby  declared  to  him  by  this  deed,  to  be  void,  and, 
in  cafe  of  his  death,  be  a  truft  for  the  other  children  (in  ex- 
clufion  of  the  widow)  if  they  attain  the  age  of  21,  and  in  cafe 
of  the  death  of  all  the  children  before  that  age,  then  to  the 
next  of  kin  of  his  own  family." 

This  deed  was  made  in  the  life-time  of  the  firfl  wife  of  Wil-i 
Ham  Fellows. 

The  bill  is  brought  by  che  fecond  wife,  the  widow  of  the  free- 
man, who  was  ignorant  of  this  deed  at  the  time  flie  married, 
and  likewife  by  the  refl  of  the  freeman's  children,  to  have  the 
property  difpofed  of  by  this  deed  to  the  eldeft  fon,  to  be  brought 
by  him  into  hotchpot,  that  it  may  be  difiributed  according  to  the 
cuflom  of  London, 

Majier  of  the  Rolls,  The  cafe  2  Lev.  130.  is  a  flronger  than 
the  prefent,  becaufe  there  the  pofTeffion  of  the  term  was  deli- 
vered purfuant  to  the  aflignment,  here  pofTeffion  was  kept,  and 
the  rents  received  conftantly  by  the  affignor ;  however,  I  fiiall  [  63  ] 
take  time  to  confider  of  it.  On  the  2d.  of  November y  1740,  the 
caufe  came  on  again,  and  upon  the  authority  of  Cotterel  and  CcU 
ierely  heard  before  the  late  Majler  of  the  Rolls,  about  fix  years 
ago,  his  Honor  declared  the  plaintiff,  the  wife,  to  be  entitled 
to  her  fh are  (i),  according  to  the  cuflom  of  Londofi,  and  that 
the  property  in  thefe  leafehold  eftates,  notwithilanding  the  deed, 
ftill  continued  in  William  Fellows,  the  hufband,  and  of  confe- 
quence  is  fubje6i:  to  the  cuflom.  Hall  and  Holl,  2  Vern.  277. 
iand  Turner  and  Jennings  612.  were  the  cafes  principally  relied 
en  the  determination  of  this  point.* 

(i)  See  dKo  Fairheard  V,  Bowers,  2  Fern.  202.  Bdmundfon-^.  Cox,  7  Vin.  zoz. 
fl  II, 

*  Hall  verfus  Halt,  Per  cur.  If  a  freeman  of  London  abfolutely  gives  away  his  goods 
in  his  life-time  to  any  of  his  children,  this  is  good  3  but  if  he  keeps  the  deed  of  gift  in 
his  own  power,  or  continues  in  pofleffion  of  the  goods,  then  it  is  a  fraud  upon  the 
Cuftom.    a  Vern.  iT]. 

,  Turner  verfus  Jennings.  A  freeman  of  London  afligns  the  greateft  part  of  his  perfonal 
effcite  in  trufl  for  himfelf  for  life,  and  then  for  his  grandchildren.  Fer^cur.  This  deed 
not  good  againft  the  cuftom  of  London  as  to  the  moiety  belonging  to  the  chii-dren,  but 
l>inding  as  to  the  other  moiety;  which  he  had  power  to  difpofe  of;  he  having  no  wife, 
t  Vern  61a, 
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Cafe  60*  Atkins  verfus  Smithy  Odoher  29,  1740. 

Anadminlftra-  TT  was  faid  in  this  caufe  by  Lord  Chancellor,  that  ecclefi- 
here  wnrno^  ^  ^ftical  j  urifdi6lions  are  limited  within  their  particular  diftri£V, 
extend  to  the  ^^^^  ^'^  adminillration  taken  out  here  will  not  extend  to  the  co- 
colonies  in  Ame-  lofiies  in  America  ;  but  if  an  executor  fends  over  an  exemplihca- 
rica,  butan  agent  j-Jqj^  q£  ^  probate  to  Maryland,  or  any  other  colonv,  the  perfon 

there,whoget5m     ,     .         ^  ^        ^       ^  '  f  , 

aiTets  under  the  who  IS  employed  as  an  agent  there  by  the  executor,  may  by  let- 
exemplification  ter  of  attorney  from  him  colle6l  in  the  effects  of  the  teftator, 
equaUy  di^ai'ge-  ^^"^        chargeable  as  much  as  if  the  executor  had  got  th^m  in 

able  as  if  cxecu-  himfelf. 

$or  got  them  iu 

hiinfclf. 

Cafe  61.  Hatihury  Ytxiw^  Lord  BatemaHy  OBoher  2^y  1740. 

The  cuftom  of  James  Bateman,  a  freeman  of  London^  on  the  marriage 

London  will  ope-  }sj  of  his  daughter  Aiuie  with  Mr,  ]VeJlern^  gave  her  a  portion 
rate  on  the      ^jf     poc/.  which  v/as  conveved  to  truftees  for  the  benefit  of 

orphanage  part  ,  i  T»/r      Txr/7  i- 

of  a  freeman's    younger  cnildren,  if  any,  if  none,  to  Mr.  Ar>/?^r;/ his  execu- 
eftate,  and  he    tors,  adminifhrators,  or  aiTigns,  and  a  jointure  was  fettled  in 
-to  go°in  fulh*^   lieu  of  the  portion,  and  in  the  deed  is  this  covenant, 
proportion  as  he      "  That  if  the  faid  Sir  James  Jhould  by  any  ways  or  means  give  or 
pieafs!,  <i  leave  to  any  of  his  daughters,  other  than  the  faid  Anne  Bate^ 

many  any  fum  or  fums  of  money,  or  other  thing  for  her  por-^ 
tion,  lohich  JJjould  be  delivered  or  conveyedy  and  which  fliould 
"  exceed  the  value  of  10,000/.  that  then  he  would  pay  or 
give  to  Mr.  Wefterny  his  executors,  ^.c.  fo  much  money,  or 
other  eftate,  as  fliould  make  his  faid  daughter  Atme\  portion 
"  equal  to  that  of  any  other  fitter 
f  64  1  ^70^)  Sir  James  Batejjian  diedy  and  his  daughter  An7je\ 

orphanage  fhare  came  to  i']']"}  I*  15^".  Sl''/*  over  and  above  the 
10,000  /. 

In  1729,  Mr.  WeJIern  died  leaving  only  two  daughters,  the 
v/ife  of  the  plaintiff  Mr.  Hanbiiryy  and  the  wife  of  the  defend- 
ant Dominick, 

The  1777/.  15/.  3|^-  is  in  the  hands  of  the  defendant, 
Lord  Batcmany  executor  of  Sir  JameSy  and  this  bill  is  brought- 
to  have  it  in  money,  or  to  be  laid  out  in  lands  purftnant  to.  the- 
covenant.  *  ^ 

Sir  James  Batemanh  WilL 

Whereas  I  am  a  freeman  of  the  city  of  London,  my  defire 
**  is,  that  my  eftate  may  go,  as  to  one  moiety,  according  to  the 

cuftom  ;  and  whereas  I  have  already  advanced  my  daughter 
"  Anne  with  10,000/.  my  will  is,  if  there  fhould  be  a  defi-. 

cicncy  in  one  moiety  of  my  eftate,  to  make,  up  my  other  five 

daughters'  portions  10,000/.  that  then  as  much  as  is  want-. 

ing  to  make  up  that  fum  to  each  of  them,  fliall  be  fupplied 
*•  out  of  the  other  moiety.'* 

The  ftatute  of  the  4  ^  5  Phil,  and  Ma.  ch.  8.  which  is  in^ 
titled,  An  a6t  for  the  puniihmcnt  of  fuch  as  (hall  take  awa^ 
'  TOid.cns 
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maidens  that  be  inheritors  being  within  the  age  of  fixteen  years,  Hanburyv, 
or  that  lliall  marry  them  without  confent  of  - their  parents,  '*'^^^an!^** 
was  read,  to  fhew  that  the  fifter  of  Mrs.  Hanbury  had  forfeited 
her  fortune,  by  marrying,  under  the  age  of  16  years,  Dominicky 
a  footman  in  Lord  BatemarH^  family,  againft  the  will  of  her  re- 
lations. 

Lord  Chancellor, 

At  the  time  of  making  this  ftatute,  the  jurifdl£tion  in  thefe  The  authority 
cafes  vefted  in  the  Court  of  Star  Chamber,  but  when  that  court  ^h^^^^bet ha^dl^ 
was  abolifhed,  the  power,  as  far'  as  it  was  legally  exercifed,  was  cafes  under  the 
taken  up  by  the  Court  of  King's  Bench,  who  have  affUmed  this 

,1      •*     '  ^  relating  to  the 

authority  ever  fince.    ^  ^  ^   ^      taking  away 

Though  a  hufband  is  convi(^l:ed  of  an  offence  of  a  criminal  maidens,  is  now 
Icind,  yet  it  does  not  follow  in  all  cafes,  that  it  fliall  be  c;iven  aflWd  bythc 

.        .J  .         .  -ir-^  court  of  King's 

againit  him  in  evidence  m  a  civil  luit.  Bench. 

But  in  this  cafe  1  am  of  opinion,  that  the  convl£lion  of  the  A  criminal  con- 
hufband  under  this  fratute  may  be  read  in  evidence  ajrainfl  him,  y/*^^?"     j ^ 

,  r   •    .      r  1  r  1  r     r  •  o  i  •       i         "''^  huiband, 

pecauie  it  is  uied  lor  no  other  purpole,  but  to  convict  him  alone  cannot  in  a  civil 
within  the  penalties  of  the  flatute ;  otherwife  if  offered  as  to  the  ^^i^    »*ead  in 
wife,  as  it  would  tend  to  make  her  incur  a  forfeiture  of  her  por-  Twtfe""  iuemU 
tion  for  her  life,  under  the  flatute,  efpeciaily  as  fhe  is  an  illiant,  to  make  her  in- 
and  was  no  party  to  the  convi6tion.  ofherport^o"*^*^ 
I  think  it  may  be  compared  to  the  cafes  of  dlfabillty  under     r  kr.  i* 
the  ftatute  of  1 1  ^  1 2  of  William  and  Mary,  cap,  4.  againft  ^  convidlion  of 
papifls,  in  which  the  court  will  never  fuffer  a  conviction  of  re-  recufancy  cannoc 
cufancy  to  be  given  in  evidence  aejainit  a  third  perfon,  but  you     s^^en  m  evi- 

n    ^  1      r  n>  IT  '  }       dcnce  agamft  a 

mult  prove  the  tacts.  third  perfon. 

As  there  was  no  proper  evidence  in  this  cafe  of  the  marriage,  u  ^ 

he  referved  the  confideration  of  it  to  another  time.  but^'u^iJft 

Lord  Chancellor,  prove  the  faa^ 

The  great  queftion  is,  whether  the  contingency  has  happened 
on  which  the  augmentation  of  Afitie's  portion  was  to  arife, 

I  am  inclined  to  think  the  contingency  has  not  happened. 

At  the  time  of  entering  into  this  covenant.  Sir  jafues  had  fe^ 
vcral  children,  the  plain  meaning  of  this  covenant  was  to  pre-? 
vent  Sir  James  Bateman  from  giving  a  greater  portion  cut  of  his 
eftate  to  one  daughter  than  another. 

What  is  the  meaning  of  thefe  words,  other  than  that  the  /aid 
Aime  Bateman  \  does  it  mean  that  Sir  James  Bateman  fliould 
leave  his  perfonal  eflate  to  go  equally  among  his  daughters  ? 

I  think  it  means  if  he  fliould  give  more  to  any  one  daughter, 
in  preference  or  in  exclufion  of  any  other  daughter,  then  that 
be  fhould  be  a  debtor  for  fo  much  to  Mr.  Wcjletn^  i5c. 

But  he  has  not  done  this,  for  he  has  left  the  cuftom  of  the 
city  of  London  to  operate  upon  his  perfonal  eilate. 

The  covenant  is  plainly  not  applied  to  his  perfonal  eftate,  for 
the  words  are,  if  he  fliall  deliver  or  convey^  which  more  properly 
and  in  legal  underflanding  belong  to  real  eftate ;  fo  that  he 
might  have  made  that  equivalent  or  fatisfaition  for  the  inequa- 
lity out  of  his  lands. 

If  Sir  James  Bateman  had  given  15,000/.  to  any  other 
daughter  in  his  life- time,  he  would  have  been  hable  to  have  been 
fucd  by  Mr.  TFjhiu^  his  executors,  ^c*  upon  the  covenant. 

■    '     '  The 


CASES  Argued  and  Determined 


Lo^d^B^^^*  confequence  of  the  covenant  is,  that  it  creates  a  debt 

"^MAN^ ^'  ^P°^       eftate,  and  not  a  charge  upon  the  orphanage  part. 

It  has  been  obje6led,  that  if  he  fhould  l?y  any  mays  or  means 
give  or  leavCy  will  extend  to  the  orphanage  fhare  in  favour  of  the 
plaintiff. 

The  prefent  cafe  differs  greatly  from  both  the  cafes  cited, 
JVi/cox  and  Wilcox y  2  Vern,  551.  Blandy  and  Widmore,  2  Vern, 
709.^ 

[  66  ]  It  is  not  in  the  power  of  a  freeman  of  London,  to  leave  his 
orphanage  (liare  to  go  in  fuch  proportion  as  he  pleafes,  but  the 
cuftom  will  operate  upon  that  part  of  a  freeman's  eftate  (i). 

(i)  Bill  difmifTed.    Reg.Lih.  J.  1740.  fob  13. 


Cafe  62.  Bahr  and  others  verfus  Dumarefquey  Ocioher  30,  1740. 

Jievenrthe^al.^'*   A  ^^^^^^  ^^^'§^^7      "^^^''^  affigned  over  all  his  efFeas  to  the 
fendanc's  going   l\.  hands  of  the  procurator  general  of  the  jefuits  for  the  pro- 
out  of  the  king-  vince  of  Braziky  refiding  at  Lijlouy  and  foon  after  died  intef- 
put^n  hls^an^^^  tale;  the  widow  refufed  to  adminifler;  the  brother,  who  is  next 
jwer,  the  Court  of  kin,  has  applied  to  the  ecclefiaftical  court  here  for  letters  of 
*^ivrfe'!;u-i?°tl!^  adminiftration  ;  the  creditors  have  brought  their  bill  for  a  dif- 
abide  by "}i?de°  covcry  of  affcts  ;  the  defendant  has  not  yet  put  in  his  anfwer, 
ci-ee  that  fhaii  be  and  is  going  to  Jerfeyy  the  place  of  his  abode,  and  to  which  the 
Sari/^^^^       procefs  of  this  court  will  not  reach;  the  prefent  application  \% 
to  prevent  his  going  out  of  the  kingdom  till  he  has  put  in  his 
anfwer,  and  likewife  to  have  a  receiver  of  the  eftate  and  effe6ts 
of  the  inteftate  beyond  fea,  appointed  by  this  court  for  the  be- 
nefit of  the  creditors,  becaufe  the  perfon  who  is  applying  for 
adminiftration  lives  generally  beyond  fea  ;  for  if  he  fliould  obtain 
letters  of  adminiftration  from  the  fpirituai  court,  to  Vvdiich  he 
is  intitled  by  law,  as  next  of  kin,  he  will  get  out  of  the  king- 
dom before  the  month's  time  for  putting  in  his  anfv^^er,  allov/cd 
him  at  a  former  feal  by  the  court,  is  out. 
Lord  Chancellor, 

Let  the  defendant,  by  his  clerk  in  court,  give  fecurity  to  be 
approved  of  by  a  mafter,  to  abide  the  decree  that  fhali  be  made 
at  the  hearing  of  the  caufe  (i). 

I  would  not  have  re  (trained  the  defendant  in  tb.is  cafe  from 
taking  out  letters  of  adminiftration  as  he  is  next  of  kin  to  the 
inteftate,  but  upon  a  motion  for  a  ne  exeat  regn-j,  I  would  have 
made  an  order  that  he  fhould  not  receive  himfelf  the  eftate  and 
effecSfs  of  the  inteftate  abroad,  nor  any  other  perfon  by  his  order 
or  diredlion. 

It  has  been  determined  folem.nly  by  the  Court  of  Kino's 
A  creditor  can-   -p,       ,      ,  i  n-  r       .  i 

not  take  an  af-   Bench,  that  a  creditor  cannot  take  an  ailignment  or  a  t>ond 

fignnnlent  of  a 

bond  given  by  an  adminiftrator  purfuant  to  the  ftatute  of  Diftributicns;  nor  will  an  acSlion  lie  upon  it 
though  alTigncd  for  a  breach  he  was  indebted  to  tlae  alTignce  ia  the  fum  of  2000/.  upon  fpcciaky. 


(i)        lib.      17^0.  foi.  119. 

givcm: 
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given  by  an  adminiftrator,  purfuant  to  the  ftatute  of  dlfuribu- 
tions,  to  adminiller  faithfully,  and  to  exhibit  an  inventory,  t^c, 
and  that  an  adiion  will  not  He  upon  it,  though  aifigned  for  a 
breach  that  he  was  indebted  to  the  alhgnee  in  the  fum  of  200/. 
upon  fpecialty,  F/de  i  Salk,  1'he  Archh'ijhop  of  Canterbury  ver. 
Will^'^  HilL  6  Ann,  B,  R.  p.  316.  cited  by  Mr.  Chute,  the  plain- 
tiff's counfel,  to  fliew  that  creditors  had  no  way  of  retraining 
the  defendant  from  taking  adminiftration,  or  coming  at  their  juit 
debts,  by  airignlng  a  breach  in  the  adminiftratlon  bond. 


Baker  v. 

dumar£sq_ue, 


Coohe  verfus  Coohey  thvemler  22,  1740  (i 


c  61 3 


Cafe  53. 


7  H  ERE  the  enjoyment  of  an  eilate  has  been  fo  long  and  Courts  of  law,  as 


well  as  courts  §t, 
equity,  will 


are  interrupted  as  this  has  been,  v'rz,  from  the  year  17 19, 
courts  of  law,  as  well  as  courts  of  equity,  will  make  a  firong  mW  a  ib-ong 

prcfumption  \r\ 

j  favour  of  a  poffcilion  of  21  years 

prefumption 


(  I )  In  1 6 4 1 ,  Richard  Stan  'ford  d e  v  1  fed 
certain  meffuages,  Zfjc.  to  Ed^joard  Stam- 
ford m  fee,  who  died  in  1663,  and  the 
^premifTes  defcended  to  his  daughter 
who  married  R.  Cooh.,  the  plaintiff's 
grandfather,  who  had  iffue  three  fons, 
Robert  (plaintilF's  farher),  and  the  de- 
fendants Bernard  and  Edivard.  R.  Cooke, 
the  grandfather,  died.    Robert,  the  fa- 
ther, died  in  1724,   leaving  fane  his 
widow  and  adminiilratrix,  and  plaintiff 
his  heir  at  law.    Ai7te,  the  grandmother, 
died  in  1737,  and  thereupon  the  plain- 
tiff entered  as  heir  at  law  on  all  the  pre- 
mifles,  except  one  acre  conveyed  to  Ed- 
ivard  by   plaintiff's  grandmother  and 
f^ither.    The  defendants  got  the  title 
deeds,  and  fet  up  feveral  old  terms  cre- 
ated by  way  of  fettlemenC.    The  plain- 
tiiT  now  brought  his  bill  as  heir  at  law 
to  be  quieted  in  pofTelfion,  and  to  have 
an  afngnment  of  the  terms  (if  any)  to 
attend.    The  defendants  by  their  anfwer 
infill,    that  the  faid  Richard  was  not 
feifed  in  fee:    but  that  in  19  jac.  the 
prcmiHes  v/cre  deraifed  to  OkeJey  for  60 
years,  and  the  day  after  that  demife  the 
faid  preraifes  were  demifed  to  Okeley  iov 
500  years,  co  commence  from  the  expira- 
tion or  other  determination  of  the  faid 
60  years.  -  Thefe  indentures  were  made 
between  Sir  R.  FcT7ner  Sir  R.  Brooke  and 
Francis    Plo'jjden  of  the  one  part,  and 
Okeley  of  the  other  part.    In  the  lail:  in- 
denture Plovsdcn  covenants  with  Ohehy 
thelelfce,  that  Farmer  and  Brooke  Jhonld 
CQv.vey  the  freehold  to  fuch  ^crfon  or  ferfons 


as  0\^^\Qy  fiould  appoint.    By  another  in- 
denture, 4  Car.  I.  made  between  the 
adminillrator  of  Okeley  and  Richard  Sta- 
mford the  elder,  of  the  one  part,  and 
Henry  Sutton  and    Richard  Stanford  the 
younger,  (therein  defcribed  as  heir  ap- 
parent of  Richard  Staniford  the  elder,) 
and  Alice  his  wife  of  the  other  part, 
reciting  the  faid  two  former  indentures, 
and  that  the  terms  were  purchafed  with 
the  proper  monies  of  Richard  Stamford 
the  elder  ;   the  premifTes  were  thereby 
affigned  to  SuttoTi  upon  trulls  (v/hich  had 
been  then  long  fmce  determined), and  then 
in  troft  for  Richard  Staniford  the  younger 
for  the  remainder  of  faid  terms,  Ed- 
ivard  Staniford  afterwards  afTigns  thofa 
terms  in  truft  for  himfelf  and  wife  in 
tail.    The  defendant  Barnard  Cooke  ob- 
tained adminiftration  to  Robert  Cooke, 
the  grandfather,  and  to  Anne,  the  grand- 
mother, and  thereupon  claims  the  term 
as  part  of  the  perfonal  efate,  fubjedl  to 
diilribution.    His  Lordfhip  decreed,  that 
plaintiff  fliould  enjoy  and  be  quieted  in 
the  poiienion  of  faid  premiffes,  and  that 
the  trullec,  in  whom  the  legal  eftate  of 
the  term  of  500  years  was  vefted,  fhould 
affign  the  refidue  thereof  to  plaintiff,  or 
fuch  perfons  as  he  Ihould  appoint.  Reg. 
Lib.  A.  1740.  fol.  89.   Here  we  may 
obferve,  that  by  the  fecond  indenture 
ic)Jac.  Fai-msr  and  Brooke  became  truf- 
tees  as  to  the  freehold  and  inheiitan.e  of 
the  premiffes  for  Ohcky^  whilll  the  legal 
eftate  for  the  tcr-ms  was  veiled  in  him  ; 
and  when  Okdey  declared  "the  purchafe- 

money 


6i 


CASES  Argiicd  and  Deterilime^ 


Cooks. 


When  there  is 
&  covenant  to 
convey  the  legal 
cftate,  this  court 
will  confider  it 
as  adtually 
conveyed,  and 
the  term  att^jnd- 
tnt  only  upon 
the  inheritance. 


l^reTumptioit  In  favour  of  fuch  a  pofleffion,  though  there  may 
fome  circumftances  to  fliew  that  k  was  not  the  intention  that  the 
inheritance  fliould  be  conveyed. 

Where  a  perfon  is  owner  of  a  term,  and  there  is  a  covenant 
for  the  truftees  to  convey  the  inheritance,  he  is  to  be  confidered' 
as  the  cejliii  que  trujl  of  the  inheritance,  becaufe  he  might  have 
called  upon  the  truflee  in  this  court  to  have  afligned  the  legal 
cftate. 

Whedier  the  legal  eflate  is  in  the  cejlui  que  truJl  or  in  the 
trultees,  it  will  make  no  difference,  for  where  there  is  a  cove- 
nant that  it  fliali  be  conveyed,  this  court  will  confider  it  as 
adually  conveyed,  and  will  look  upon  it  as  a  term  only  attend- 
ant upon  the  inheritance,  and  fo  connected  together  in  the  cejlui 
que  trujl^  that  it  can  never  be  fevered  in  favbur  of  an  heir  or 
executor  at  leaft  •,  there  are  fome  cafes  where  it  has  been  done 
in  behalf  of  creditors  ( i  )* 

It  was  decreed,  that  the  plaintiff  do  hold  and  enjoy  the  pre^ 
mifles,  and  be  quieted  in  the  poffefTion,  and  that  the  defendant 
do  not  didurb  him  in  fuch  poUeffionj  or  any  perfon  claiming  by, 
from,  or  under  him. 


money  belonged  to  Richard  Stamford, 
then  Farmer  anu  Brooke  became  truftees 
for  him.  The  plaintiff  Robert  Cooke  as 
heir  at  law  to  A',me,  who  married  Robert 
the  grandfather^  was  therefore  entitled 
to  the  eqintahk  eilate  both  of  the  hiht- 
ritance  and  the  term  of  years ;  btit  ttill 


the  term  was  directed  to  attend  the 
heritance. 

(i)  See  Willoughhy  v.  Willoughhyi 
I  Durn.  and  Eaji  766.  (^oodright  v. 
Sales,  2  JVilf.  331.  Filliers  V.  FUUerSi 
poji,  72. 


Cafe  (54. 


Willats  YQr(vLS  Cayy  at  the  Roll^,  Nov,  2,  1 740  (l). 


A  wife  may  as 
well  difpofc  of 
perfonal  eftate, 
ever  which  /he 


THE  fum  of  1300/.  was  charged  in  trufl,  as  a  provifion 
for  a  daughter,  fhe  marries  without  the  confent  of  her 
retatlons ;  it  was  infifled  upon,  by  the  counfel  for  the  truftecj 
has  an  abfolute  that  the  hufband,  who  appeared  to  be  an  infolvent  perfon,  fliouId 
reaiJby^jVming  ^"^^  fome  method  of  fccuring  the  wife*s  money  as  a  provifion 
in  a  fine  with    for  her,  but  as  he  has  neither  real  or  perfonal  eftate  of  his  own, 

the  hufband ; 

and  on  her  confent  in  court,  her  whole  fortune  of  1 300/*  was  dlrc£led  to  be  paid  to  him,  though  he  ap 
peared  to  be  an  infolvent  perfon. 
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(1)  800/.  was  charged  upon  a  real 
cfcate  for  the  benefit  of  plaintilf 's  wife. 
The  lands  fo  charged  afterwards  veiled 
in  plaintiff's  and  defendant's  wives  ; 
whereby  the  moiety  belonging  to  de- 
fendant's wife  became  charged  with 
400/.  and  interelt.  Upon  a  bill  brought 
to  have  a  partition  of  the  eliate,  and  to 
have  the  400 A  and  intereft  raifed  out  of 
the  faid  moiety  belonging  to  the  defend- 
ant's wife  ;  his  Honor  decreed  a  parti- 
tion, and  that  one  moiety  fliould  be  00a- 


veyed  to  the  plaintiff's  wife  in  fee,  l^c 
and  direfted  the  406/.  and  intereil  to  be 
raifed  by  falc  or  mortgage  of  the  defend- 
ant's wife's  moiety  :  "  and  the  faid  plain- 
*'  tiff,  Mary  JVillatSy  being  prefent  in 

court,  and  examined,  and  confenting 
"  and  defiring  that  the  faid  fum  of  400/. 

and  incerelt  may  be  paid  to  the  plairi- 
"  tiff  Thomas t  her  hufoand,  his  Honor 
<*  decreed  the  fame  to  be  paid  to  hinj 

accordingly/'    Reg,  Lik  B.  174® 
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in  the  Time  of  Lord  Chancellor  Hardwicke. 

ic  was  Incapable  of  doing  it,  and  therefore  it  was  propofed,  that 
t  fliould  be  referred  to  a  Mafter,  to  conlidcr  of  a  fcheme  for  fc- 
:uring  fome  provifion  for  the  wiftj,  as  had  been  done  in  cafes 
)f  this  nature. 

The  wife  appearing  in  court,  and  being  examined,  defired 
hat  the  whole  1300/,  might  be  paid  to  the  hufband,  without 
ixpefting  any  provifion  for  herfelf,  upon  which,  his  Honor 
efufed  to  refer  it  to  a  Mafter,  which  he  faid  was  never  done 
mlefs  circumftances  of  fraud  appeared,  or  compulfion  on  the 
)art  of  the  hufband,  and  that  a  wife  may  as  well  difpofe  of  per- 
bnal  eftate,  over  which  fhe  has  an  abfolute  controu),  as  of  real 
.'flate  by  joining  in  a  fine  with  her  hufband  ( i ). 
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Cay. 
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(1)  So  Milfier  v.  Calmer,  2  P.  IF.  642-. 
Lanoy  v.  At  hoi,  poji.  448.  Oldham  v. 
Hughes,  poJi.  454.  Hearle  v.  Greenbank, 
>oy?.  3  vol.  709.  Parfons  v.  Dunne,  2 
^ej\  60,  Ex  parte  Higham,  2  f^ex.  579. 
dnon.  2  Fef.  671.  Mbtet  v.  Hyde,  2  Bro. 
'^ha.  Rep,  663.  Dimmock  V.  Jtkinfon, 
5  Bro,  Cha.  Rep,  195.  Ellis  v.  At  kin/on, 
hid.  565.  Hood  V.  Bur  I  tony  4  Bro.  Cha. 
Rep.  121.    In  the  cafe  of  Nenjuman  v. 

artony,  Reg.  Lib.  B.  1 770.  fol.  275. 
a  legacy  had  been  given  10  the  wife  for 
lier  feparate  ufe  during  her  life,  with 
remainder  to  fuch  perfons  and  for  fuch 
afes  as  fne  fliould  appoint  by  twV/,  and 
in  default  of  appointment,  to  her  execu- 
kors-y  it  was  ordered,  upon  her  confent, 
that  the  legacy  fliould  be  paid  to  her 
liufl^and.  But  that  cafe  has  fince  been 
Dver-ruled  by  the  fubfequent  one  of 
Socket  ^  Ux*  V.  IVrqy,  and  another,  the 
7th  January  1 794,  at  the  Rolls.  The 
bill  in  this  cafe  prayed,  that  the  defend- 
nts  might  be  compelled  by  the  decree 
of  the  court  to  fell  out  and  transfer 
1234/.  2s.  id.  Bank  3  per  cent,  con/ols. 
(landing  in  their  joint  names,  in  trull 
for  the  plaintiff  Catherine  Socket,  and 
might  pay  the  money  ariling  from  the 
fale  thereof  to  the  plaintiff  Henry  Socket. 
Upon  the  marriage  of  Henry  Socket  with 
Catherine  his  wife,  a  fettlement  was 
made  bearing  date  the  24th  of  February 
1791,  between  the  plaintiffs  of  the  one 
part,  and  the  defendants  of  the  other 
part:  reciting  [inter  alia)  that  the  faid 
flefendant  ITray  had  placed  out,  and  in- 
veited  1000/.  in  the  joint  names  of  him- 
felf  and  the  defendant  Morgan,  in  the 
purchafe  of  1234/.  zs.  id.  3  per  cent, 
con/cls.  and  tjhat  the  faid  ftock.  was  then 
flanding  in  their  joint  names:  it  was  by 
the  faid  fettlement  declared,  that  the 
Vol.  il  *  E 


faid  defendants  fliould  (land  poffeffed  of 
and  interefted  in  the  faid  ftock,  and  the 
intereft,  dividends,  and  annual  proceed* 
thereof^  upon  tr  -Ji  during  the  natural  life 
of  the  plaintiff  Catherine^  when  and  as 
the  fame  fliould  become  due,  to  receive 
and  pay  over  the  intereft,  dividends,  and 
annual  proceeds  of  the  faid  fum  of 
1234/.  2s.  id.  and  every  part  thereof 
into  the  proper  hands  of  the  plaintiff 
Catherine  Socket,  to  and  for  her  folcy 
alfolute,  peculiar  and  feparate  ufe  and 
benefit,  or  to  fuch  perfon  or  perfons  as 
fhe  by  any  note  or  notes,  inftrument  or 
inilruments,  writing  or  writings,  to  be 
by  her  figning  (notwithftanding  her  pre- 
fent  coverture)  fhould  dire<it  or  ap- 
point ;  and  after  the  deceafe  of  the  faid 
Catherine  Socket,  upon  further  truji  to 
transfer  and  pay  over  the  laid  fum  of 
1234/.  2J-.  id.  and  evrry  part  tnefeof 
unto  fuch  perfon  or  perlons,  at  fuch 
time  and  times,  in  fuch  parts,  fhares, 
and  proportions,  in  fuch  fort,  manner, 
and  form,  and  fubjeft  to  fuch  powers, 
provifoes,  conditions,  reftridlions,  and  li- 
mitations as  the  laid  Catherine.,  whether 
fole  or  covert,  and  notvv'ithitaijrling  her 
prefent  coverture,  fliould  at  any  time  or 
times,  by  her  'will  in  writing,  or  by  any 
writing  purporting  to  be  a  ^vill,  give, 
dircft,  and  appoint,  and  in  default  of 
appointment,  and  as  to  fo  much  and 
iuch  parts  as  fliould  not  be  lo  appointed, 
upon  triift  to  transfer,  alfign,  and  pay 
over  the  fame  unto  the  executors  or  admini- 
jirators  of  the  plaintiff  Catherine,  to  and 
for  their  own  ufe  and  benefit,  and  to 
and  for  no  other  ufe  and  benefit:  and 
the  fettlement  further  provider,  that  it 
might  be  lawful  for  the  dt  fen  Jants,  by 
the  exprefs  confent  and  direction  of  the 
plaintiff  Catharine^  teiUfied  in  wrliing 

under 
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under  her  hand  and  feal,  notwithftand- 
ing  her  coverture,  but  not  otherwife,  to 
fell  and  difpofe  of  the  faid  ftock,  or  any 
part  thereof,  and  with  the  like  confent 
and  dire£>,ion  of  the  plaintiff  Catherine, 
teftified  in  writing  under  her  hand,  to 
place  and  lay  out  the  monies  arifing 
fron\  fuch  fale  or  fales  in  the  public 
flocks  or  funds,  or  upon  government  or 
real  fecurities  at  interefl,  and  the  fiime 
ihould  continue  in  the  names  of  the  de- 
fendants, and  (houid  be  fubjed  to  and 
upon  fuch  trufts  and  agreements,  as  well 
with  refpeft  to  the  intereft,  dividends, 
and  annual  proceeds,  as  to  the  capital 
Hock,  as  were  therein  declared  touching 
the  faid  fumof  i?34/.  zs,  id.  3  per  cent, 
con/ols. 

The  plaintiffs,  being  in  want  of  mo- 
ney, applied  10  the  truHees  to  fell  the 
Hock,  and  pay  the  money  to  them, 
which  the  truUees  refuled,  as  thinking 
they  had  not  authoiity  by  the  fettlement 
to  pay  the  wife  more  than  the  inter eji. 

The  plaintiff  Catharine  by  the  bill 
ftated  her  defire  to  have  the  ftock  fold, 
and  the  money  paid  to  her  huihnnd, 
snd  was  ready  to  give  her  confent  in 
court  to  have  it  fo  applied. 

The  Mafter  of  the  Rolls  took  time  to 
confider,  and  this  day  gave  judgment  to 
the  following  efFedt.  The  quedion  i?, 
Whether  it  is  competent  to  the  wife  to 
waive  the  btnefit  of  appointing  this  fund 
by  ivill  (if  that  is  any  benent),  and  give 
it  away  in  her  life-time.  The  cafes 
cited  weie  Pjhus  v.  Smith,  Ellis  v.  At- 
kin/on,  and  N£<TJoman  v.  Car  tony.  The 
laft  cafe  is  exadiy  in  point  with  the  pre- 
sent; but  after  confmering  the  matter,  I 
cwn  that  I  cannot  give  my  afi'ent  lo  ihat 
cafe.  It  was  brought  before  the  court 
by  confent  of  all  partiet  ;  ther^.fore  it 
was  perhaps  not  vejy  much  corfii fired. 
The  cafes  fj{  Pybus  v.  Smith  itvj  jj.Uis  v. 
Atk:rfo:i  dift'.r  from  this,  boaufe  they 
liave  the  words     deed  or  wilL^' 


From  the  cafe  of  Hidme  v.  Tenant^  | 
Bro.  I5.1extra6l  this  principle,  that  a 
married  woman  in  equity  is  capable  of 
being  made  in  refped  of  her  pr9perty  a 
feme  fole^  but  not  as  to  her  perfon. 

In  3  Bro.  347.  Lord  Thurh^jo  thought, 
that  if  upon  fettling  property  to  the  fe- 
parate  uie  of  the  wife,  the  parties  were 
defirous  to  reftrain  her  from  parting  with 
it,  ihey  might  infert  a  claufe  to  that 
efFea. 

Now  the  meaning  of  the  prefent  fet- 
tlement appears  to  me  to  be,  that  the 
wife  fliould  have  the  intereil  for  life, 
with  liberty  to  difpofe  of  the  principal 
by  an  inllrument,  that  fhould  continue 
revocable  to  the  time  of  her  death.  The 
leaving  out  the  word  deed^^  is  as  ftrong 
to  fhew  that  fhe  fhould  appoint  by  ivill 
only,  as  if  there  had  been  an  exprefs 
claufe.  This  is  very  beneficial  to  a  wife, 
becaufe  fhe  may  furvive  the  hufband, 
and  then  fhe  would  be  entitled  to  difpofe 
of  the  fund  in  her  life- time.  I  fubfcribe 
to  the  cafe  of  Norton  v.  Tur-vilki  2  P, 

W.  ,44.  _ 

It  is  faid  for  the  plaintiffs,  fuppofe 
this  power  had  been  given  to  a fc?nefole, 
or  to  a  man.,  could  they  not  have  dif- 
pofed  of  it  in  their  life-time  ?  1  think 
they  might,  and  if  they  had  entered  into 
a  bond,  it  would  be  affets  in  the  hands  of 
their  reprefentatives.  But  there  is  no 
contradl  that  will  bind  a  married  woman, 
biic  in  refped  to  her  feparate  property. 
In  this  cafe  if  fhe  had  entered  into  a 
bond,  i  think  it  would  not  affedl  it  in 
the  hands  of  her  executors  or  admini- 
flrators.  A  married  woman  has  no  power 
buc  what  the  wiil  or  fettlement  gives  her. 
This  fettlement  gives  her  a  power  to 
difpofe  of  the  property  by  ivill  only.  If 
fhe  furvived  her  hufband,  it  might  be  a 
ver)  different  cafe.  As  I  am  of  opinion 
the  wife  can  only  difpofe  of  this  fiock  b^ 
will,  this  bill  muil  be  difmi/fed. 
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Slanclford  ver(\is  Mar/hall,  November  2 ^  1740.  Cafe  65. 

A Father,  by  deed,  creates  a  truft  of  a  real  eftate  for  the  ^  ^^^^  ^  ^^^^^^ 
benefit  of  his  Jaughfers,  the  rents  and  profits  to  be  paid  direa!  re^nts  and 
them  whether  fole  or  covert  for  their  feparate  ufe,  either  to  profits  of  a  real 
their  own,  or  the  hands  of  any  perfon  that  they  (hall  appoint.  ^^^1!  dJughters"^ 
The  daughters  join  with  their  hufbands  in  bonds,  for  money  whether"Le^^or 
lent  to  their  hufbands  j  the  truftee  refufes  to  pay,  the  creditor  coTcrt  for  their 
brings  a  bill  to  compel  him  to  pay  the  rents  and  profits  of  the  fjn\nhInds\'lT 

truft  eflate.  money  knc  to 

their  hufbands; 

the  truftee  wtlered  by  the  Court  to  pay  the  rents  and  profits  accordingly. 


Mafier  of  the  Rolls,  The  daughters  had  an  abfolute  power 
over  the  rents  and  profits^  and  could  ceri:ainly  affign  them  by  mort- 
gage or  otherwife,  and  the  court  will  never  encourage  the 
locking  up  of  property,  which  would  be  the  cafe  if  the  daughters 
could  not  create  any  lien  they  thought  proper  upon  their  intereft 
in  the  eftate,  and  therefore  ordered  the  trufiees  to  pay  the  rents 
and  profits  of  the  truft  eftate  to  the  creditor  ( i ). 


(i)  Reg.  Lib.  B.  1740*  fol.  131.  The 
authority  of  this  cafe  is  eilabUOied  by 
thofe  of  Jlkn  v.  Pap^xorth,  i  Fef.  1 63. 
Grighy  V.  CoXy  I  Fef.  517.  Peacock  V. 
Monk,  2  Fc/.  190.    Pazvlet  v.  Delaval^ 


2   Fef.  669.     Huhne  v.  Tenant ^  I  Bro, 

Cha.  Rep.  16.     Pyhus  v.  Smithy  3  Bro, 

Cha.  Rep.  340.  Fide  Clerk  v.  Miller ^ 
pojl.  379. 


Bra/bridge  and  others  verfus  Woodroffe^  at  the  Rollsy  Nove?nher     Cafe  66, 

14,  1740. 

THOUGH  the  executors  in  this  cafe  have  legacies,  one  Where a^rendueis 
of  200/.  the  other  of  100/,  yet  if  it  appears  in  proof  by  Jl^fta^rixTiar^^'i- 
pacpl  evidence,  that,  both  before  and  after  the  execution  of  the  waysdeciaredth- 
witl,  the  teftatrix  always  declared  that  the  next  of  kin,  who  '^^Q^jil^,/'^^'' 
were  plaintiffs  in  this  caufe,  fliould  have  nothing,  and  that  Tne  executors, 
would  not  leave  them  anything  by  her  will,  the  executors  fhall,  thougn  they  are 
notwithftanding,  have  therefidue.  legatees,  fnaii 

Where  it  is  undifpofed  of,  it  was  obje61:ed  by  the  plaintiffs'  noiwichftiudin^. 
counfel,  thjit  evidence  of  the  teftatrix's  intention  of  excluding 
the  next  of  kin,  is  not  fiifficient  to  give  therefidue  to  the  exe- 
cutors ;  the  evidence  ought  to  be  pofitive  that  fhe  had  it  in  con- 
templation to  give  it  to  the  executors  at  the  time  of  making  of 
the  will. 


Vol.  II. 
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6^  CASES  Argued  and  Determined 

Bpasbridgxt.  Majler  of  the  Rolls  :  lam  fully  fatisfied,  If  I  fhould  m  tlii« 
The  co^r°t^^%?th  cafe  give  the  refidue  to  the  next  of  kin,  I  fhould  give  it  contrary 
rcfpea  to  the     to  the  intention  of  the  tcftator. 

refid^ie,  will  cfe- 

part  from  their  general  rules  in  favour  of  the  next  of  kin,  where  the  teftator's  intention  is  proved  t* 
ke  againft  them* 

The  court  will  certainly  favour  the  next  of  kin,  where  they 
can  do  it  confidently  with  the  rules  of  equity  and  jurflice,  but 
this  does  not  tie  me  down  from  inquiring  into  the  intention  of 
the  teftatrix  ;  for  wherever  there  is  evidence  (i),  that  will  fatisfy 
the  mind  of  the  court  as  to  the  intention,  they  will  depart  from 
their  general  rules,  though  they  will  not  do  it  upon  flight 
proofs. 

The  giving  200/.  to  one  executor,  and  only  100/.  to  the 
jQthcVy  is  a  prefumption  upon  the  face  of  the  will  that  it  was  not 
intended  to  exclude  them  from  the  refidue,  but  only  to  fhew  a 
preference  to  one  of  them  (2).  Fide  Bachelor  verfus  Sear  I y 
2  Fern.  J '^6 

Though  the  will  was  drawn  by  Do£l:or  Utiles,  a  clergyman, 
who  is  not  luppofed  to  be  conufant  of  the  law,  yet  that  will 
make  no  alteration  in  favour  of  the  executors,  but  it  mufl  depend 
on  the  proofs. 

There  IS  ao  me-  In  anfwer  to  the  objection  of  the  plaintiff's  counfel,  it  is 
dium  between     enouffh  if  the  court  is  fatisfied  as  to  that  fingle  fa£t,  that  the 

next  ot  km,  and  i         -      ri         •  i-  i 

executors,  for  if  ncxt  01  km  wcrc  not  to  nave  it,  tor  there  is  no  medium  between 
she  former  ap-  the  ucxt  of  kin  and  executors  *,  for  if  it  appears  that  the  inten- 
diJde?  ^the  exe-  excludc  the  ncxE  of  kin,  the  executor  muft  have  ic 

cuter  muft  have  of  COUrfc. 

kofcourfe.  The  bill  difmilTed,  but  without  cofts,  becaufe  when  the  next 

of  kin  are  difappointed  of  the  refidue,  it  is  fome  excufe,  faid  the 
court,  for  their  litigating  the  executor's  right  to  it. 


{^\)GainJboroughx.GalnJhorough^2Fcrn.  (2)  So  Buffar  v.  Braclfgrd^  poj}.  222. 

252.     Littkburyv.  Buckley y  2  l^ern.  677.  Blinkhorn  v.  Feaji,  z  Vef.  27.  30.  Bo'irj" 

Batchelor  V.  Seark,  2  Fern.  ^^6.    Rutland  hr  v.  Hunter,    I  Bro.  Cha.  Rep.  328. 

y.  Rutland,  2  P.         210.    Rachjieldv,  Frezvin  w,  Relfe,  2  Bro.  Cha.  Rep.  220. 

Carekfs,  ibid.  1 5 8.  note  1.  Vlrich  v.  Oliver  w.  Freiv'm,  \  Bro.  Cha.  Rep. ^^o.^ 
Litchfield,    pojl.   373.      Lake    v.  Lake, 


I  Wdfi  313.    Walker  v.  Walker.,  pojl.  99. 


*  One  by  will  gives  his  executor  an  exprefs  legacy^  and  makes  no  difpofition  of  the 
furplus.  The  court  will  admit  of  parol  evidence  to  ihew  the  intention  of  the  tcllator,, 
and  if  proved  that  the  teftatOJ  intended  the  furplus  to  the  executor,  he  fli  Ul  have  it,, 
ftoiwithftanding  his  exprefs  legacy.    Batcbelor  &  Ux'  verfus  Searlf  2  Vern.  736  (3),. 


(3)  I  Eq,  M.  246.  //.  12.  S.  C. 
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Ex  parte  Giimhh'torty  November       I740'  Cafe  6"], 

Motion  was  made  on  behalf  of  a  woman  who  was  a  quaker  ^  jju^j^er  can- 
and  lives  250  miles  from  hence,  for  a  writ  of  fuppl'unvit :  nou  admitted 
the  doubts  in  this  cafe  arofe  from  the  words  of  the  itatute  of  ^"  exhibit  ar- 
7  £53"  8  W*  3.  whether  a  quaker  may  be  admitted  to  give  evi-  peace  againft 
dence  upon  her  affirmation  fo  as  to  exhibit  articles  of  the  peace  her  huiband, 
againll  her  hufband  j  and  if  it  is  not  in  nature  of  a  criminal  pro-  ^i^^^gjiy^*^  ^^'j^ 
fccution,  and  not  grantable  but  upon  oath  of  the  perfon.  is    „acu're  of  a 

criminal  profecution. 

Lord  Chancellor  took  a  few  days  to  fearch  for  cafes  of  i  the  cafe  of  ar- 
this  kind,  and  upon  looking  into  them  faid,  I  find  a  great  variety,  pctcJ  °where the 
an-d  that  alFirmations  have  been  generally  refufed :  I  have  been  pany  com  ained 
likewife  inquiring  of  the  judges  for  precedents  in  point  j  there  is  of  is  not  in  court, 
one  reported  in  3  ^alk,  248.  Hilton  v,  Biron^  11  W,  3.  B,  R,  for  J  br^aJi 'of 
but  this  is  a  book  of  no  authority,  the  note  however  I  have  of  it  the  peace  goes  on 
I  believe  is  authentick  j  this  was  in  the  cafe  of  articles  of  the  ^^^^^^^^^^^^ 
peace  ;  and  the  Court  held  that,  it  being  a  criminal  matter,  they  * 
could  not  grant  an  attachment,  unlefs  the  perfon  would  con- 
fent  to  be  fworn    for  if  the  party  complained  of  is  not  in  court, 
there  is  an  attachment  goes  for  a  breach  of  the  peace  upon  the 
oath  of  the  complainant.    The  other  cafe  was  in  the  nth  year 
of  the  late  king,  ex  parte  Green^  on  the  motion  of  the  prefent 
Chief  Juftice  of  the  Common  Pleas,  upon  the  affirmation  of 
the  perfon  who  moved  for  the  fupplicavity  and  the  Court  granted 
he  motion :  but  as  there  are  authorities  both  ways,  I  will  not 
ake  upon  me  to  determine  it,  but  fliall  refer  it  to  the  judges, 
nd  the  expence  to  come  out  of  the  perfon's  pocket  who  moves 
r  the  ftipplicavif. 

But  as  I  have  inftances  in  my  hand,  where  perfons  who 
ailed  themfelves  quakers,  upon  their  affirmations  being  refufed, 
lave  brought  their  confciences  to  digeft  an  oath,  perhaps  Mrs, 
Irnmhleton^  as  ffie  goes  in  danger  of  her  life,  may  difpenfe  with 
le  ftri£t  rules  of  her  fe6t,  and  may  be  perfuaded  to  Iwear  like- 
vife  *,  if  not,  I  will  confult  with  the  judges  upon  it. 


Zmith  verfus  MafJhaUy  the  fame  Day.  Cafe  6%. 

"tT  THERE  infants  are  parties  to  a  caufe,  and  the  mother  where  a  mo- 
V  V  fecretes  them  fo  as  they  cannot  be  ftrved,  a  fervice  of  thex  fecrete* 
le  fubpxna  upon  the  mother  is  fufficient,  as  flie  is  the  natural  ^^^^'^^^^^ 

^-         r  y       y  '^  r  who  are  iniantj, 

uardian  01  the  children,  f-rvice  of  a;«i- 

^tena  on  her  is  fu^sienW. 


Vol.  n. 


CASES  Argued  and  Determined 


Cafe  69.     Smallman  verfus  Lord  Archibald  Hamllto'tiy  at  tlie  Rolls ^  Novem- 
ber 6y  i']6q. 


Lord  L.  gives  T  Q  R  D  Lucas,  by  his  will,  left  to  one  Dorothy  Potter^  an  an- 
^;nVerre"d!es  X-/  nuity  of  1^1,  per  aim.  for  her  life;  flie  dies  in  1718,  and 
in  17 18,  and  in  the  plaintiff,  as  the  reprefentative  of  the  annuitant,  brings  a  bill 
1740,  a  bill  IS    £q^  j-i^g  arrears  of  the  annuity,  ever  fince  the  year  1708  to  the 

brought  by  her     i      -i      r  iv  *  t-» 

reprefentative    death  of  Mrs.  Potter. 

for  the  arrears 

from  1708  to  the  death  of  P.  the  Court,  from  the  length  of  time,  prefumed  it  to  be  paid,  and  difmllTed  . 
the  bill  with  cofts- 

Though  it  is  a  Mafter  of  the  Rolls  :  Though  there  is  no  proof  of  the  defend- 
rule, that  the  fta-  ant's  fide  that  it  had  been  paid,  yet  the  diftance  of  time  is  the 
tureof Limita-   fl-j-Qngelt  prefumption  that  it  has  been  lonc;  fince  fatisned  (i): 

tions  will  not         .  ^    ^  t  •     •      •  i  11  f  t  i  ^ 

run  as  to  a  le-  the  Itatute  of  Limitations  ought  to  be  the  rule  to  direct  the  Court 
gacy,  yet  it  will  in  this  as  well  as  in  other  cafes,  though  the  do^lrine  has  pre- 
annuity"! vailed,  that  the  ftatute  will  not  run  as  to  a  legacy  (2),  yet  it  will 

not  hold  as  to  an  annuity,  and  therefore  the  bill  mull  be  dif- 

miffed  with  cofts. 

(i)  See  Standijh  v.  Ra^ley,  pojl.  178.        (2)  Parker  v.  Afoy  i  Fern.  256.  Sed 

I'lde  Jones  v.  Turternjilk,  4  Bro.  Cha.Rep. 
115. 

Cafe  70.  Willis  ytx^ns  JVi Ins,  November  ^740» 

All  declarations  1  ^  H  E  ftatute  of  Frauds  and  Perjuries,  faid  the  Court,  re- 
oftruft  under  the  |^  quircs  that  all  declarations  of  trufts  fhould  be  in  writing^, 
iri^wHting  ^      otherwife  abfolutely  void,  except  fuch  as  arife  by  operation  or 

conftruftion  of  law  (i). 
He  who  pays  the     Now  trufts  of  this  nature  are  when  the  legal  intereft  is  in 
purchaie-money  another,  but  the  purchafc  money  has  been  paid  by  a  third  per- 
*  ""^"l^""",,  fon ;  this  is  a  refultin?  truft  for  him  who  paid  the  money,  but 

truftjbutthenhe         '  n     i       i  i  /    T  ' 

muit  clearly      then  hc  mult  clcarly  prove  the  payment  (2). 

prove  the  pay- 

pTroi  evidence  There  is  another  way  of  taking  a  cafe  out  of  the  ftatute,  and 
admitted  to  fhcw  that  is  by  admitting  parol  evidence  within  the  rides  laid  down  in- 
a  truft  horn  cne         ^ourt,  to  ftiew  the  truft,  from  the  mean  circumftances  in 

mean  circum-  ri  in  -i*  i«i 

iianccs  of  the  the  pretended  owner  01  the  real  eitate  or  inaentance,  whica 
pretended  owner  makcs  it  impoffible  for  him  to  be  the  purchafer, 

ofthercalellate, 

(l)  Kiri  v.  IVebb,  Prec.  Cha.  88.    (2)  Poji.  Loyd  v.  Spilkt,  150. 

Cr.fe  71.  Villien  \txi\x%  VilUerSy  November,  i^,  I740« 

S.C.  Barn.  Cha.  ^-^^  FIE  rule  of  evidence,  f.ild  Lord  ChanreJlor,  is  that  the  heft 
^'^P*    V  l    evidence  the  circumftances  of  the  cafe  will  allow  muft  be 

A  countcrjiart 

may  be  read  if  an  glVCn  (  i;. 
original  deed  is  ^ 

loft,  and  if  no  counterpart  a  copy,  and  if  no  copy,  parol  evidence  of  the  manner  of  its  being  loft ;  If 
d'.-ftroyod  by  fire,  or  loltby  any  unforcfeen  accident,  they  are  of  themfelves  fufficicnt  excufcs. 

(l)  hcii'cUin  V.  Mdchcorth.  ante  40.    See  Henley  v.  Philips,  ante  48. 


in  the  Time  of  Lord  Chancellor  Harpwicke, 


7^ 


If  an  original  deed  is  loft  the  counterpart  may  be  read,  and  if  Villiers  v, 
there  is  no  counterpart  forth-coming,  then  a  copy  may  be  ad-  Villiers. 
mitted,  and  even  if  there  diould  be  no  copy,  there  may  be  parol 
evidence  of  the  deed,  and  the  manner  of  its  being  loft,  unlefs  it 
happens  to  be  deftroyed  by  fire,  or  loft  by  robbery,  or  any  un- 
forefeen  or  unavoidable  accident,  which  are  fufficient  excufes 
of  themfelves  :  but  then  the  copy  muft  not  he  inconfiftent,  and 
variatit  from  the  title,  which  is  fet  up  by  the  party,  who  claims 
under  the  original  deed,  as  it  is  in  this  cafe ;  for  the  limitations 
here  under  the  copy  are  different  from  what  they  are  fet  out  to 
be  in  the  pleadings. 

If  land  be  given  to  a  man  without  the  word  heirs,  and  a  Afeewlllpafs 
truft  be  declared  of  that  eftate,  and  it  can  be  fatisfied  by  no  other  I^-i'^'^.t^a^ 
way  but  by  the  ceJJuy  que  trufi-i  taking  an  inheritance,  it  has  truft  of  land  can 
been  conftrued  that  a  fee  paifes  to  him  even  without  the  word  be  fatisfiedno. 
heirs  {I).  ^       ^  ^ 

A  term  attendant  upon  the  inheritance  is  confidercd  as  a  part  A rerm attendant 
of-  it,  and  cannot'  be  difannexed  in  this  court  (2)  ;  there  is  ^''^e  iw'"aT'f^ 
hardly  any  family  where  the  eftate  is  confiderable  but  there  are  ft""nd  ihali  not 
fuch  terms  j  and  it  would  be  abfurd  to  fay  that  Vv-hen  a  will  is  be  levered  from 
not  executed  according  to  the  ftatute  of  Frauds  and  Perjuries,  ^y-t^outTt^'^^^* 
that  fuch  a  term  fliall  be  fevered  from  the  iuheritance,  and  pafs, 
notwithftanding  the  inheritance  to  which  it  was  annexed  would 
not  pafs  under  fuch  a  will  (3). 

It  has  been  infifted,  that  in  this  cafe  a  term  of  60  years  is 
merged  by  being  created  to  the  fame  perfon  to  whom  the  fee 
was  devifed,  and  who  had  likevv^fe  the  reverfionary  intereft  in 
another  term  for  99  years:  but  Mr.  Filliery'i  counfel  have  on 
their  fide  contended  that  there  is  no  merger,  becaufe  there  was 
a  truft  of  this  term  that  kept  it  feparate,  and  confequently  was 
not  micrgcd. 

But  then  the  plaintiffs  contend  that  as  the  teftator  had  grant-  A  demlfe  of  a 
ed  a  leafe  for  60  years  to  the  fame  perfon,  to  whom  he  had  de-  j^g^^/^*^  years^to 
vifed  the  fee,  paying  a  rent  to  the  teftator  for  life  of  200/.  per  towhom  theVee 
ann.  that  it  was  a  revocation  of  the  fee  :  but  I  am  of  opinion  is  devifed,  and 
that  the  leafc  is  merged  in  the  inheritance,  and  is  not  like  the  "^^^^^ 

r       r  At    r  t>   ;7   7  c--  ^  r      ^  1  mences  in  the 

cale  ot  Looker.  Bullocke,  Lro.  jac.  49.  becauie  there  the  term  life  of  the  de- 
was  not  to  commence  till  after  his  death,  and  then  there  was  a  vlfor,  is  no  revo- 
joining  of  two  eftates  that  were  inconfiftent  together,  which  ^'^*^* 
was  the  reafon  of  the  Judges  determining  it  to  be  a  revo- 
cation (4). 

I  find  no  authority  whatever  at  law  (?.nd  it  depends  upon  the 
conftru(£l:ion  of  the  law)  that  a  demife  of  a  leafe  for  yey.rs  to  the 
fame  perfon  to  whom  the  fee  is  devifed,  and  which  commences 
in  the  life  of  devifor,  is  a  revocation  of  the  fee  (5). 

* 

(1)  Gihfon  V.  Montforty  i  Fef.  491.  Scot  v.  Fenhoiilet,  1  Bro.  Cha,  Rep,  69, 
Amb.   93.    S.  C.      Gates  V.   Mariham,     Harg.  Co.  Lilt.  290.  ^.  n.  I. 

3  Burr.  1684.    BagJhaiA;  v.  Spencer ^  pojl,        (4)  See  Stove  v.  Evans,  pojl.  87. 
578.  (5)  But  in  the  above  caie  of  Cocke  V. 

(2)  Charlton  v.  Lozv,  3  P.  IV.  330.  ^////^(rif,  it  was  agreed  by  the  Court,  that 
See  ante  6j.  Cooke  v .  Cooke.  fuch    leafe    would    be   no  revocation. 

(3)  Whitchurch  v.  Wh  itchurchf  2  P.  I  Eqr.  Ab.  410.  pi.  8.  S.  C.  Sid  vide 
IF.  236.   Giodrlght  v  Sales^  2  Z:^;//.  329.    Haknejs  v.  Bci}lej,  Prcc,  Cha.  514. 

Fa  The 


73  CASES  Argued  and  Determined 

ViLLiERs  V.  The  cafe  of  Peacock  verfus  Spoofier  will  not  govern  the  pre- 
V ■on'th^^y'-e^\  ^^^^^  ^^^^  received  different  determinations;  it  was  heard 
in  Peace  k  2nd  firft  by  Lord  Chancellor  Jcff'ereysy  in  P,T.  1688,  afterwards  re- 
Hou^rof  Lords  ^^^^'^^  ^*  i6go,  before  the  Lords  Commiflioners,  and  on 

the  judges  in  "  ^pp^^^l  to  the  Houfc  of  Lords,  the  judges*  opinions  were  taken, 
their  opinions    as  appears  by  the  minutes.    Lord  Chief  Baron  was  of 

were  opiuioii  that  it  belonged  to  the  executor  of  the  wife ;  Nevill 

aivided,  but  the    /  o  i       -  i      ^  7~  r       7  i-r 

decree  i»ekww-a5  dittered  irom  nnn,  Lrregory  agreed  with  Atkytis^  Letchrncre  dii- 
affirmed  not-    fertd  again,  and  fo  alternately  through  all  the  judges,  but  the 
widi/idndias,     (i^cree  of  the  Lords  Commiffioners  was  affirmed  notwithftand- 
ing*(i). 

Then  came  the  cafe  of  Wehh  v.  Wehh^  2  Fern,  668,  where 
my  Lord  Hm-court  reverfed  the  Mafler  of  the  RoIIs^s  decree. 
There  the  limitations  were  to  the  hufband  for  life,  to  Thomas 
Tf/^ebb,  Ann  his  wife  for  life,  remainder  to  the  heirs  of  the  bo- 
dies of  Thomas  and  Amie  during  the  refidue  of  the  term ;  the 
wife  dies  leaving  iffue,  the  whole  term,  notwithflanding,  vefts 
in  the  huiband,  and  he  may  affign  it.  There  has  been  a  dif- 
tin£lion  taken  of  late  years  in  the  cafe  of  Peacock  v.  Spoofjcr^  that 
there  it  was  fub  potejlate  viri,  as  the  eftate  moved  from  the  huf- 
band;  but  I  can  find  no  grounds  for  this  opinion  from  the  mi-> 
nutes  of  the  Houfe  of  Lords,  and  therefore  mud  be  thrown  out 
of  the  cafe. 

Tills  court  wtU  ^  limitation  in  marriage  articles  to  the  hufband  for  life,  to 
carry  into  ftridl  tlic  wifc  for  life,  remainder  to  the  iflue  of  their  two  bodies^  will 
fetdement,  au  not  intitlc  a  hufbaud,  by  virtue  of  fuch  a  remainder,  to  difpofe 
eftate  iimked  to      ^-^^  ^^^^^  ^^^^  ^^iink  proper,  but  will  be  carried  mto 

2  hufeand  for       n  •  o   r     i  •      i  •  ^    \  ^ 

lite,  to  the  wife  itricl  Icttlement  m  this  court  (2;. 

tor  life,  remaln- 

to  the  iffue  of  their  two  bodies. 

Where  children  are  infants  at  the  time  of  their  bringing  a  bill, 
the  allegations  of  it  cannot  be  read  againil  them  after  they  come 
of  age. 

*  Term  aiJigned  in  truft  for  baron  and  feme  for  their  lives,  remainder  in  truft  for 
the  heirs  of  the  body  of  the  feme  by  the  baron;  baron  and  feme  die.  Lord  Chanceilor 
yefferysf  v/ho  firft  heard  the  caufe,  held  the  whole  intereft  of  the  term  vefted  in  the 
wife,  and  muft  go  to  her  executors.  2  Fern  43.  But  faid  the  Lords  Commiflioners, 
upon  a  re-hearing,  the  term  fhall  go  to  the  heir  of  the  body  of  the  feme  by  the  baron, 
and  not  to  her  executor  or  adminiftrator,  the  words,  heirs  of  the  body^j  being  a  good 
dtfcriptio perfome.    Peacock  v.  Spocner,  2  Ferti.  195. 

(!)  See  2  Fef.  237.  660.     (2)  See  Bart  v.  Middkhnrf.  pojf.  3  vol.  37 1. 
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Ill  the  Time  of  Lord  Chancellor  Hardwicke. 


/4 


Crop  verfus  Nortofiy   and  Norton  verfus  Norton y   November  8,    Cafe  72. 

1740. 

OLD  Richard  Norton  of  Southwich  in  Hampjhire^  the  lafl  s.C.  Barn.Chau 
life  in  a  Icafe  under  the  bifhop  of  Wmchejlevy  agrees  with  i^ep.  179. 
colonel  Norton  to  furrender  the  old  leafe  upon  the  bifhop's  pro-  jife  in  a  bifli%*» 
mifing  to  grant  a  new  leafe  for  three  lives,  for  old  Norton^  icafe,a^ecsvi-itb 
life,  for  colonel  Norton's  life,  and  the  fon  of  colonel  Norton,  an  ^-  A'-  w  furren- 

.    ^'         -        „  1.1  •  dcr  this  leafe  on 

infant  of  tender  years  at  the  time  there  was  a  private  agreement  ^  promife  of  the 
between  old  Norton  and  colonel  Norton,  that  in  confideration  of  biiho-^  togtpjit  a 
his  furrendcrinp;  the  old  leafe,  the  new  one  fliould  be  in  trull  "^^^^'^'^fo^ 

c>  '  lives,  wa:.  lor 

for  the  infant,  fon  of  colonel  Norton.  R.  N.Wiie, 

C.  A^.'s  lif and 

the  fon  of  C.  N.  and  In  confideration  of  R.  A^.'s  furrcndering  the  old  leafe,  It  was  agreed  the  new  on^ 
iliould  be  in  truft  for  the  infant  fon  of  C.  N.  The  whole  purchafe-money  v,ms  paid  by  C.X/.  to  the 
bilhop,  but  the  k-g-U  eftate  v/as  granted  in  the  new  leafe  to  R.  N.  and  his  heirs  during  hh  ov/n  life  and 
the  lives  of  C.  N.  and  his  fon.  C.  N.  afccr  the  death  of  R.  N.  took  upon  him  to  difpofe  t>f  it.  R.  N, 
by  a  deed-poll  dated  the  day  after  the  leafe,  declares  his  intention  to  be,  that  C.  N.  and  hii  fori  (hr/uld 
after  his  deceafe  hold  to  them  and  their  heirs  during  the  remainder  of  the  term.  Lord  Hard-ivicke  held 
R.  N.  had  a  valuable  fhare  in  the  confideration  of  the  new  leafe,  having  given  up  his  intcrell  in  tlic  oi<i, 
and  that  having  a  right  to  declare  the  truft,  C.  N.  had  his  life  only  In  the  leaje. 

Colonel  Norton  paid  the  whole  money  to  the  amount  of  1500/. 
to  the  biihop  of  Winchejier  for  renewal,  but  the  legal  eftate  in 
the  new  leafe  was  notwithflanding  granted  to  old  Norton  and 
his  heirs  during  his  own  life  and  the  lives  of  colonel  Norton  and 
his  fon  :  colonel  Norton  after  the  death  of  old  Not  ton,  imagining 
he  had  the  whole  property  in  the  leafe,  took  upon  him  to  dif- 
pofe of  it. 

The  originjil  bill  was  brought  by  Mr.  Crop,  the  purchafer 
from  colonel  Norton  for  performance  of  articles,  and  the  crofs- 
bill  by  the  fon  of  colonel  Norton,  to  have  a  deed-poll  that  had 
been  executed  by  old  Norton,  which  declares  the  truft  of  the  new 
leafe,  and  v/as  found  in  his  cuilody  at  his  death,  produced  by 
the  defendant,  colonel  Norton,  and  to  be  kept  in  court  for  the 
benefit  of  the  plaintiff  in  the  crofs  caufe. 

Colonel  Norton  v/as  neither  party  nor  privy  to  the  deed-poll. 

Old  Mr.  Norton's  declaration  of  trull  of  the  new  leafe,  under  the 
deed-poll,  was  fubfeuuent  in  time  to  tlie  leafe  itfelf  only  one  day. 

Lord  Chancellor, 

Two  queilions  arifo  upon  the  original  bill. 

The  firfl,  Whether  Mr.  Crop  is  intitled  to  have  the  articles 
carried  into  execution,  as  againft  the  defendant  colonel  Nortoriy 
for  there  is  no  pretence  as  againPc  the  defendant  Richard  Norton 
the  fon,  he  being  no  party  to  the  articles,  and  lias  by  his  croh-  [  73  3 
bill  Infifled  on  his  right,  and  fet  up  an  equitable  claim  to  this 
](*afe  under  the  deed-poll.  The  general  qucllion  in  the  original 
caufe,  as  I  faid  before,  depends  upon  another  queftion,  whether 
colonel  Norton  has  a  title  to  the  eilate  for  if  he  has  npt,  the 
Court  will  not  do  an  impoffible  thing,  but  leave  the  plaint! if, 
Mr.  Cropy  to  law  upon  the  articles. 

Admitting  that"  colonel  Norton  lias  not  the  l<?gal  edate,  th$ 
•next  queition  will  be  if  he  has  tlie  equitable,  for  this  ccurt  will 
m  that  cafe  equally  decree  pcrrormante  of  ariicles. 

F  3  l\l5 


IS 


CASES  Argued  and  Determined 


C20P  V. 
Norton, 


The  lofing  let- 
ters which  when 
written  were  not 
material,  is  no 
refleftion  upon 
a  party. 


[  76  J 


The  Court  con- 
siders wiilings 
extcuLed  near 
together  as  one 
tranfadtion. 


This  depends  upon  two  confideratlons. 
'    ift.  The  circumllances  of  the  tranfa£lion  between  old  PJchan 
Norton  and  colonel  Norton  relating  to  the  renewal  of  the  ieafe. 

2dly.  Upon  the  deed-poll. 

Confider  it  firfh  upon  the  circumflances  of  the  cafe  divefted  of^ 
the  deed. 

Old  Norton  had  the  fole  intereft  in  this  efliate,  and  tho'  he  had 
only  one  life,  yet  he  had  the  right  of  renewal  \  it  is  true  he  could 
not  compel  the  bifhop  to  renew ;  but  this  as  to  colonel  Norton, 
who  came  in  by  permiffion  of  old  Norton^  niuft  be  confidered  as 
a  right  and  intereft,  and  the  perfon  who  comes  in  umicr  the 
new  leafe  has  always  been  looked  upon  in  this  court  as  deriving 
from  the  perfon  who  had  the  old  leafe. 

The  letters  which  have  been  read  to  fliew  the  agreement  be- 
tween old  Norton  and  colonel  Norton  are  of  no  confequence  one 
way  or  another ;  and  tho'  it  appears  in  the  caufe  there  were 
other  letters,  yet  thefe  being  loft  is  no  refle£l:ion  upon  colonel 
Norton,  for  perfons  do  not  keep  all  letters  v/hich  at  the  time  of 
their  being  written  v/ere  not  perhaps  mateiial. 

I  am  of  opinion  upon  the  whole,  that  there  is  no  refulting 
truft  whatfoever  for  colonel  Norton, 

His  counfel  for  him  have  argued,  that  where  the  purchafe 
money  is  paid  by  one  perfon  and  the  legal  eftate  is  in  another, 
that  this  by  operation  of  law  is  a  refulting  truft  for  the  perfon, 
who  paid  the  money,  and  the  doftrine  is  very  right  where  the 
whole  purchafe  money  is  paid  by  one  perfon  ( i ). 

But  here  the  whole  value  of  the  purchafe  is  not  paid  by  colo- 
ilel  Norton,  for  the  1500/.  is  only  part  of  the  confideration,  as 
the  leafe  was  not  intirely  fallen  in,  and  therefore  a  material 
circumftance  was  the  confent  of  old,  Norton  to  furrender  the  old 
leafe. 

The  next  confideration  is  the  deed-poll,  executed  the  14th 
of  Augujl  1722,  the  very  day  after  the  leafe.  It  recites  the  life 
of  old  Norton  to  be  the  only  remaining  life  in  the  old  leafe : 

know  ye  therefore,  that  I  having  given  my  confent  to  furren- 

der,  <3}c.  declare  my  intention  is,  and  my  defire  was  always, 

that  the  faid  colonel  Norton  and  his  fon  ftiould  immediately 
"  after  m.y  deceafe  hold  to  them  and  their  heirs  this  eftate  of 
<c    during  the  remainder  of  the  term." 

Now  this  is  a  plain  declaration  of  the  truft,  he  having  the 
legal  eftate,  and  a  right  to  do  it,  and  the  only  perfon  from  whom 
the  truft  was  to  move. 

But  then  it  lias  been  ftiid  it  is  very  hard  old  Norton  fhould 
have  a  power  of  giving  away  fo  beneficial  an  intereft  from  colo- 
nel Norton  who  paid  the  whole  ftne. 

But  when  writings  are  executed  fo  near  together,  it  is  very 
natural  to  think  that  they  are  all  in  purfuance  of  one  tranfac- 
tion  and  agreement  between  the  parties. 

{t  is  faid  it  is  very  unnatural  that  Thomas  Norton  fliould  pay 
the  whole  150c/.  and  yet  have  only  a  reverfionary  intereft  for 


(l)  l£)v-/v.  ypilkt,  fojl,  150, 


his 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


^6 


his  own  life,  and  if.  the  laft  life  had  been  a  flranger,  it  might     Crop  v. 
indeed  have  been  a  hardfliip  ;  but  as  colonel  Norton'a  fon  is  the  okton. 
lad  life,  it  is  fo  far  from  being  a  hardfhip,  that  it  was  a  benefit, 
for  old  Norton  parted  with  a  valuable  intereft,   that  colonel 
Norton  might  have  an  opportunity  of  purchafmg  an  advantage 
for  his  fon. 

I  mufl  determine  upon  an  exprefs  declaration  of  trull  by  old 
Norton,  who  had  the  legal  intereft,  and  a  valuable  fliare  in  the 
confideration  of  the  new  leafe  at  the  time  it  was  purchafed,  and 
confequently  the  only  perfon  who  had  a  right  to  declare  the 
truft,  and  there  can  be  no  pretence  for  an  implied  trufl  by  ope- 
ration of  law. 

I  do  therefore  declare  that  colonel  Norton  had  his  life  only  in 
the  leafe. 

Now  as  to  Richard  Norton  the  fon,  the  queflion  is.  Whether 
the  deed-poll  fliaii  be  delivered  up  by  the  purchafer,  to  be  kept 
for  the  fake  of  the  fon,  who,  if  this  opinion  be  right,  has  an  in- 
tereft in  the  eftate. 

At  the  time  of  the  mortgage,  the  mortgagee,  Mr.  Crop,  had 
no  notice  of  the  deed-poll,  but  at  the  time  of  the  articles  of  his 
purchafe  he  had. 

Therefore  the  deed-poll  muft  be  brought  into  court  for  the 
benefit  of  all  parties  \  but  I  will  not  decree  it  to  be  delivered  to 
any  one  of  the  parties. 


A 


Narthey  verfus  Norihey,  November  lo,  1740.  C  77  ] 

Bill  M^as  brought  by  Mrs.  Northey,  the  widow  of  the  late  Qr^{Q 


Mr.  Northey,  againil  the  executor  of  the  hufhand,  to  have 
her  paraphernalia,  part  of  which  was  prefented  by  the  hufoand, 
and  the  oiher  part  given  by  her  own  relations  *,  but  the  hufband, 
in  his  life-time,  having  taken  them  uUo  his  own  pofTefTion,  gave 
fome  of  them  to  dilrerent  perfons,  as  fpecifick  legacies  by  his 
will,  and  the  reft  he  has  direfted  to  be  fold  by  his  executor. 
Lord  Chancellor, 

The  widow  might  have  brought  her  a61:ion  of  trover  for  thefe  Atlawalegicy 
fpecific  things,  as  the  executor  has  not  aflented  to  the  legacies  th^iT^^^cee^*  \'?U 
for  at  law  a  legacy  does  not  veft  in  the  legatee  till  the  executor  "S  th  ■  execuco'-'s 
aflent  (1)  ;  but  then  legatees  may  come  againft  an  executor  in  aiTent,  but  in 
this  court,  and  he  will  be  decreed  to  deliver  the  fpecific  legacies,  decreed'^  dcii-* 
according  to  the  will,  for  this  court  confiders  him  as  no  more  ver  the  fpecifick 
than  a  bare  truftee  for  legatees.  confT'' d^he"! 

It  has  been  obje6led,  that  the  fpecific  legatees  are  infants,  and  a/aUare  trutt«e. 
are  not  before  the  court  5  and  I  am  of  opinion,  the  fpecific  le- 
gatees ought  to  have  been  brought  before  the  court ;  and,  unlefs 
the  piainti'T  will  waive  the  part  that  is  devifed  to  them,  the  caufe 
muft  ft  and  over  to  make  proper  parties. 

(l)  Sir  l.  'homas  ALney  v.  Miller ,  pojl.  Bank  of  England  v.  M^jp^t,  3  Bro.  Qbs 
5 58.    F!ahd(^rs  V.  Clarke,  poji,  3  vol.  510.    Rep.  262;. 
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•jy  CASES  Argued  and  Determined 


Cafe  74.    On  Decemhey  tlie  6th,  1740,  this  CauCe  came  on  agam  to  be 

heard  (1). 

A  hufband,  by  '^T^  ^  ^  plaintiff,  the  wife  of  fhe  late  Mr.  Norihey,  in  his  life* 
v^'iii,  difpofeo  of  i-  time,  was  poiTcfled  of  feveral  jewels,  part  of  them  bought 
jewtls,  CI  which  with  her  own  money,  and  part  with  her  hufband's,  and  proved 
^n'eHed  i^his  ^^^^  caufe,  that  file  wore  them  but  fix  weeks  before  his  death, 
life-timejbought  and  fubfequent  to  any  will  or  codicil  of  the  late  Mr.  Norihey  who 
partly  with  her  j^^g  given  part  of  the  jewels,  by  will,  to  his  brother,  and  made 
vShtrmoSy^  him  exccutor  :  the  bill  was  brought  by  the  widow,  as  to  thofc 
to  his  brother,  jewcli^  only  which  are  given  to  the  brother,  as  executor,  and  now 
Tx^ecucor^e^  waives  any  right  {he  might  claim  to  the  reft  of  the  jewels,  a$ 
brin-s  a  bill  tor  paraphernalia^  which  are  left  by  the  will  to  her  children. 

thole  only  which 

are  given  to  the  brother:  Lord  Hardfvicke  held  clearly,  th?t  the  wife  Was  intitled  to  them  as  he-r 


The  will  had  given  the  plaintiff  the  jewels  for  her  life,  pro- 
vided (he  makes  an  inventory  of  them,  and  enters  into  a  fecurity 
to  double  the  value,  for  refunding,  in  cafe  of  a  fecond  marriage  : 
[  78  ]  But  by  a  codicil  in  Augujl^  1738,  the  teftator  revokes  this  part  of 
his  will,  and  gives  the  refidue  (exclufive  of  the  part  to  the  child-, 
ren )  to  his  brother  the  executor. 

Mr.  Chute,  of  counfel  for  the  defendant,  the  executor  in- 
fifted,  that  it  is  merely  a  legal  queftion,  and  ought  to  be  de- 
termined  at  law  by  an  atlion  of  trover,  as  the  plaintiff  is  un- 
der no  imbecility  which  can  entitle  her  to  come  into  this 
court ;  and,  with  regard  to  the  gener^  queftion,  urged  thefe 
things. 

FirJ},  that  the  teftator  has  abfolutely  difpofed  of  the  jewels. 

Secondly,  And  the  moft  material  is,  the  plaintiff  had  not  that 
kind  of  property  in  thefe  things  as  paraphernalia,  upon  which 
fhe  can  ground  fuch  a  claim. 

Before  the  cafe  of  Tipping  v.  Tipping,  i  Wnu,  729.  in  Lord 
Maccle^fieUr^  time,  he  faid,  it  was  very  far  from  being  a  point 
clearly  fettled. 

In  the  cafe  of  Lord  Hajlings  and  Sir  Archibald  Douglas,  Cro, 
Car,  343.  and  i  RolL  911,912.  the  court  were  equally  divided. 

It  appears  likewife  in  the  caufe,  that  the  wife  was  not  with 
her  hulband  at  the  time  of  his  death  ;  and  that  the  jewels  were 
kept  under  lock  and  key,  and  that  flie  was  permitted  only  to 
■wear  them  fometimes,  at  his  pleafure. 

And  there  ought  to  be  fuch  a  fpecial  property  in  the  wife  as 
conftant  poffeffion  and  cuftody,  in  the  life-time  of  the  huftjand^ 
to  fupporther  claim  as  paraphernalia. 

That  the  def"endant,  the  executor,  found  them  locked  up  in 
the  huft><i;':d's  bureau,  at  the  time  of  his  death. 

That  after  making  the  will,  there  was  evidence,  indeed,  that 
fhe  wore  the  jewels  ;  but  this  was  only  a  bare  permiffiorr  of  the 
huiband,  and  not  abfolutely  in  her  power. 


(l)  Reg.  Lib.  B.  1740.  fol.  28. 

1 


In  the  Time  of  Lord  Cliancellor  Hakdwicke,  7S 


Lord  Chancellor,  Northsy  y. 

There  are  fome  cafes,  both  in  law  and  equity,  fo  plain,  that  o*^**-^* 
Jiey  will  not  admit  of  any  difpute. 

The  late  cafes  have  gone  fo  far  in  the  point  q{  paraphernalia^  A  wife,  with 
:hat  they  have  confidered  a  wife  in  the  nature  of  a  creditor,  and  ll^P'^^V  t^^^' 
IS  having  a  hen  upon  real  eltate  (ij.  been  confidered 

as  a  creditor,  and  having  a  lien  upon  real  eftate. 

.  [  *79  ] 

*Though  the  jewels  here  are  worth  3000/.  at  leaft,  yet  the  The  value  of  the 

iralue  makes  no  alteration  in  this  court.  ^1^1^10^!^^^ 

There  are  feveral  cafes  where  there  have  been  debts  {landing  a  wife  has  been 
out  againfb  the  hufband,  and  yet  the  wife  has  been  admitted  as  admitted  a  credi- 
a  creditor  to  the  value  of  the  paraphernalia^  even  upon  truft  onier'^/^r^/!^^- 
eflates  created  for  payment  of  debts.  W/^z,  upon  a 

truft  fcHate  for  payraen::  of  debts. 

The  being  in  the  cuftody  of  the  hufband  Will  make  no  alte-  'pij^  hufband's 

t ration,  for  the  poffeflion  of  the  hufband  is  the  pofleffion  of  the  pofTeffioiofjew- 
wife,  and  fo  vice  verfa.  as  (lie  wore  them  for  the  ornament  of  *^\^  "^^i^^  s  no 

L  r         u  PL.  J  aitenujon,  where 

her  perlon  whenever  ihe  was  drelt.  the  wife  has  wom 

thejia  as  ornaments  whenever  lh§  was  dreflcd. 

The  tefiator  having  taken  upon  him  to  difpofe  of  the  para- 
phernalia^  which  he  had  no  power  to  do,  i  dire£l  the  eftate  of 
the  hufband  to  pay  the  cofts,  and  decree  for  the  wife  according 
to  the  prayer  of  the  bill  (2). 

(i)  See  S?iclfo?i  V.  Corbet ypoji.  3  vol.  369.    (2)  See  Prolert  v.  Morgan^  ante  1  vol, 

4^1,  442. 


Bichul  ^txi-^A^  PagCy  Noveinhcr  10,  1740.  Cafe  75, 

A Man,  in  his  will,  exprefsly  devifes  his  real  eflate  to  truf-  ^^^^^  ^ 
tees,  for  the  payment  of  all  fuch  debts  as  he  fhall  owe,  eftate  is  expre&* 
legacies  and  .  funeral  expences  ;  then  follov/  fome  pecuniary  le-  ly  dtvifed  for 
gacies,  and  fome  of  fpecific  parts  of  the  perfonal  eftate  ;  and  then  FY'^^"^"^  of 
he  gives  all  the  refidue  of  his  perfonal  eftate  to  his  executors.     ibnai'eftate  is 

exempted,  but 
if  the  real  is  not  iulhcicnt,  the  perfonal  raull  be  applied* 

Lord  Chancellor, 

This  cafe  certainly  comes  under  the  rule  laid  down  in  Adams 
V.  Merrick,  at  the  Rolls^  Equity  Cafes  Abridged,  571.  That 
where  real  eftate  is  exprefsly  devifed  for  payment  of  debts*  the 
perfonal  eftate  is  exempted  :  but  if  the  real  efiate  be  not  futh- 
cient,  the  perfonal  eftate  muft  be  applied;  and  if  there  is  any 
refidue,  the  executors  are  entitled  to  it  ( i  < . 

(i)  There  was  a  mortgage  upon  the  by  the  faie  thereof.  Reg-  Lih.  A  1740. 
tftate  fo  devifed,  which  was  alfo  decreed  fol.  264  •  See  Gahon  v.  Ha:i:cck,  pc/I.  4.35, 
to  be  paid  oli'out  of  the  aioaics  arifing    aote.    iralker  v.  Juckfony  poji.  625. 
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CASES  Argued  and  Determined 


Cafe  7<5.  Fleetwood  verfus  'Templeman^  the  fame  Day. 

S  C,  Barn.  Cha.    A  Man  and  his  wife,  in  the  year  1692,  made  a  mortgage  of 
Kep.  187.        JLA.        wife*s  eftate  of  40  /.  per  amu  for  the  fum  of  789  /.  and. 
A  covenant  in  a  covenant  in  the  mortgage-deed  to  levy  a  fine  of  the  premises  in 
huiand^  and     ^^^^  Eq/ier  term  following    the  fine  was  not  *'  levied  till  Tririity 
wife  in  1692,  to  term  in  the  year  1695  >      confideration  of  10/.  more,  they  join  | 
^E^er^^rmfol  ^^^^  conveyance  of  the  equity  of  redemption,  and  covenant  that  | 
lowing,  but  not  the  fine  heretofore  levied,  fliould  be  to  the  ufes  of  this  deed. 

levied  till  Trir.i'y 

term  in  16955  for  lo/,  more  they  join  in  a  conveyance  of  the  equity  of  redemption,  and  covenant  the 
fine  heretofore  levied  fliould  be  to  the  ufes  of  this  deed.  Lord  Hard'wuke  held  tiie  covenaiit  in  1695 
to  be  good  and  binding  on  the  hufband  and  wife,  and  that  the  former  deed  might  be  laid  out  of  the  cafc^ 
as  the  covenant  under  it  was  not  ftridlly  purfued. 

[*8o  ]  Lord  Chakcellor  faid,  he  was  incHned  to  think,  as  the 
covenant  to  levy  the  fine. under  the  firft  deed  was  confined  to  one 
particular  term,  and  was  not  levied  till  the  next  term  after,  that 
.  the  hufband  and  wife  might,  by  the  deed  in  1695,  covenant  that 
the  fine  heretofore  levied  fiiculd  be  to  the  ufe  of  the  latter  deed  ; 
and  that  the  former  deed  in  1692  might  be  laid  out  of  the  cafe, 
as  the  covenant  under  it  for  levying  the  fine  in  Erjier  term  was 
not  flricl:ly  purfued  ( i }. 

■   (0  CouTiiefs  of  Rutland  V.  Earl  of  Rut-     SheJhfs  ' c?ik,    l  Co.  99.  3.     Jn^es  v. 
iand;^  Cro.  Jac  '  2^^.    5  Co,  25.  b.  S.  C.     Mor^eyj  2  Salk.  Qjj.  6V//^.  410.  S.  C. 


Cafe-  77.  Sandys  verfus  V^atfoiu    At  the  Rolls  the  fame  Day. 

Where  the  ef-  BILL  was  brought  again  ft  an  executor  of  an  executor, 

tatesof  two  tef.    L\   ^       \  y  '^^^  teftator  ;  the  defendant  denied  aficts, 

ta.tors  have  been  ^  .        r  r      •  n     •      i-        r  .1^.1 

blended  fo  as    but  at  the  fame  trme  fee  out  ipecialiy  m  his  antwer,  that  the 

create confufion,  ^ftates  of  the  two  tcfiators  were  fo  blended  together,  t:hat  he 
^li'exJcTuw  ihail  could  not  pofitively  fay,  whether  there  are  afiets  or  not, 
fee- excufcd  cofts,     On  a  reference  to  a  Mafter,  it  cam.e  out,  that  there  were 
the'  it  appeared   .^^^^^  euough  to  pay  the  plaintiff's  debt,  and  lome  fmall  matter 

fee  had  aHets  "  * 

enAugh  to  pay  OVCr. 

Xhfi  piaiatiff's  The  Mafer  of  the  Rolls  of  opinion,,  that  the  executor,  in  this 
^"^^^  cafe,  muft  pay" the  debt  in  the  firft  place  to  the  plaintiiT,  out  of 

the  affets,  and  if  there  are  any  left,  after  fuch  payment,  he  may 
retain  to  pay  himfelf  the  cofls  of  this  fuit  If  there  had  nofe 
been  the  favourable  cireumilance  of  the  confufion  arifing  from 
the  two  eftates,  the  executor  muft  have  paid  the  cofts  out  of 
his  own  pocket,  and  the  refidue  of  the  affets  applied  to  othey 
debts, 

(l)  Humphrey  \.  Moprs,  poj^.  lo.S. 


in  the  Time  of  Lord  Chancellor  Hardwicke:* 


8a 


Pmlips  wcrfus  Paget ,  November  li,  1740.  Cafe  7B. 

MRS.  Pnget,  by  her  will,  gives  a  legacy  of  100/.  to  each  An  executor, 
of  the  "three  children  of  Mr.  Philips,  dniA  makes  the  de- 
fendanc  her  executor,  leaving  him  the  bulk  of  her  eftate,  pro-  theLnTJfSe 
vided  he  pays  the  three  legacies  of  loe/.  within  a  year  after       <:/./V^//-£«  of 
her  death,  purfuant  to  her  will.    The  defendant,  within  the  -^^'.^  ^^eir  le- 

1         I'll         >  1        11-1         •  '        1    gacies  of  100/. 

tmie,  pays  to  the  childrens  own  hands  their  legacies  ;  tne  ei-  eachj  the  eideft 
deft  of  them  was  fixteen  years  old  at  the  time,  the  next  four-  Sixteen,  the  fe- 
teen,  and  theyounp;eft  nine  only ;  and  in  his  anfwer  denies  *  he 
knows  this  money  ever  came  to  the  lathers  hands;  but  the  nine  year3  of  age 
children  have  now  brought  their  bill  againft  the  defendant,  to  Jt^|hetinie}  the 
be  paid  their  feveral  legacies,  fuggefling  that  their  father  has  iiied'^the^money; 
imbeziled  the  moueyj  paid  by  the  defendant  during  their  in-  bill  brought  for 
fancy,  and  is  infolvent ;  and  that  this  was  a  fraudulent  payment  ^  '"^"P^y"^^"'^- 

.      i      rt_  ji        r        •  n-u         -i  .     ^  ^  Lord  Hardivkk: 

to  the  lather,  and  thererore  it  muit  be  paid  over  again.  held  at  firii,  that 

.  as  the  executor 

made  this  payment  to  fave  a  forfeiture  of  what  he  himfelf  took  under  the  will,  he  ought  not  to  pay  it 
over  again  J  but  the  next  day  his  LordHiip  thinking  it  a  doubrtal  point,  recommended  it  to  the  defend- 
ant to  give  the  plaintiffs  fomething,  who,  agreeing  to  pay  in  50/.  to  be  divided  amonij  the  three  chil- 
<iren,  they  were  ordered  to  reieafe  their  legacies  (i). 

Lord  Chancellor  allced  the  counfel  for  the  defendant,  if     [*8i  J  - 
they  knew  any  inftance  where  an  executor  paying  fo  large  a  fum 
as  100/.  into  the  hands  of  minors,  has  been  allowed  fuch  pay- 
ments ?  Indeed,  in  cafes  where  the  legacies  have  been  very 
fmail,  the  payment  has  been  allowed  by  the  court. 

But,  in  this  cafe,  notwithilanding  the  fum  is  above  i  oo  /. 
yet  as  the  payment,  by  the  executor  to  the  children  themfelv-es 
is  fo  fully  proved,  and  not  at  all  controverted  by  the  plaintifFs, 
and  their  lofing  the  benefit  of  it  is  owing  to  the  negligence  and 
infolvency  of  the  father,  I  will  not  ftrain  the  rules  of  this  court 
to  make  an  executor  pay  it  over  again ;  efpecially  as  he  made 
this  payment  to  fave  a  forfeiture,  it  being  an  exprefs  condition 
of  his  own  taking  under  the  will,  that  he  fhould  difcharge  their 
legacies  within  a  year  after  Mrs.  Pagefs  death. 

(l)  See  Dagley  v.  n/erry,  I  P.  Re^.  96.  186.    Davks  v.  Aujlen,  3  Br^, 

285.     Cooper  v.  Thornion,  3  Bro.  Cha,    Cha.  Rep.  178. 


PJjUips  Ycrfxxs  Pi^geiy  No^'jemher  12,  1740.- 

TH  E  next  day.  Lord  Chancellor  faid.  That  upon  look- 
ing into  the  cafes,  he  found  this  a  very  doubtful  point, 
and  unlefs  the  defendant  will  agree  to  give  the  plaintiffs  fome* 
thing,  he  would  not  determine  it,  without  taking  time  to  con- 
fider  of  it  :  the  defendant,  upon  this  recommendation  of  the 
com-t,  agreed  to  pay  in  50/.  to  be  divided  between  the  three 
plaintiffs  ;  and  each  fide  were  to  abide  by  their  coffs  ;  and  it  was 
made  part  of  the  decree,  that  the  50  /.  was  paid  by  confent  of  all 
parties  ;  and  his  Lordihip  directed  each  01  he  plaincitls,  upon 
receiving  their  rcfpedlive  fiiares,  to  reieafe  the  legacies  under 
the  will. 

The 


CASES  Argued  and  Determined 


PHfi.irs  T.        The  cafe  of  Dagley  ver.  Tolferry,  i  Peer  WilL  285.    Gilh,  Eq, 

TKou-hLord  "^^  ^""^  ^^^^'^  ^^"^^^  ^^^^''^  circuftiftances,  for  the 

Cs^^S-inthe     ^"•'^  down  loo  ftriaiy,  that  (m  all  cafes  where  executors 

c^kofDag/ty  pay  infants*  legacies  to  fathers)  in  order  to  deter  executors 
e^nfiTrald^he'  ^^^^  ^^^^^  payments,  they  fliall  be  paid  over  over  again  :  Lord 
Ma/}er  of  the  Cowpcr  Confirmed  the  Majier  of  the  Rolls' s>  decree  ;  but  he  feemed, 
Kolis's  decree,  even  by  this  report  of  the  cafe,  to  have  had  a  remorfe  of  judg» 
poi'U^f  thTcafe,  "^^^^  looking  into  the  Regifter's  office,  It 

had  a  remorfe  of  appears,  his  I^ordfhip  ordered  the  depofit  to  be  divided  between 
judgmeat  it  the  thg  parties, 
time* 


[  82  ]  Bill  verfus  Kinajlotiy  November  12,  ^740. 
Cafe  79. 

Adevifeeforiife  T    ORD  CHANCELLOR  faid,  that  whcrc  goods  are  given,  to 

of  goods,  muft,  a  perfon  for  hfe  only,  the  old  rule  of  the  court  was,  that 

lign  an  inveii-  r     ^  -      n       ^  i     •       r        '        i  n 

tory,  to  be  de-  luch  periou  Ihould  give  fccurity  that  they  fliould  not  be  imbezil- 

pofited  widi  the  led  (i),  but  the  method  now  is,  for  an  inventory  to  be  figned 
benefit  oT^'r         ^^^^  devifee  for  life,  and  to  be  depofited  with  the  Mafter,  for 

parties.  the  benefit  of  all  parties  (2). 

(l)  Bracken  v.  Berjley,  l  Cha,  Rep.  (2)  Reg.  Lib.  A.  1740.  fol.  283.  Sea 
1X0.  alfo  Leeke  v.  Bennett.^  ante   I  vol.  471. 

I  Bro,  Cha,  Rep.  279. 

Cafe  80. _  Bowden  verfus  Beauchampy  November  12,  1740. 

tor,  who  \v;i5  a  A  Bill  was  brought  by  two  perfons  as  co-adminlftrators  for  an 
pbir.tift  in^a_biil  account  of  perfonal  eftate  in  1723  ;  one  of  the  plaintifYs 

in  1739'a  vaif  ^^^^^  172  s 5  ^^^^  Surviving  plaintiff  moves  by  his  counfel  to  dif- 
partly  of  revivor,  mifs  tlic  bill  without  cofts,  whicli  was  coufeuted  to  by  the  coun- 
and  partly  fup-  behalf  of  the  defendants  :  the  r^prefentative  of  the  co-ad- 

plemental,to  the      .  .  ,    .  ,  ^  ^  ^^^    r        •  i 

<amc  purpofe  m-imitrator,  ni  1739,  brmgs  a  bill,  partly  a  bill  01  revivor,  and 
pretty  near  with  partly  fupplemeutal,  and  pretty  much  to  the  fame  purpofe  with 
^LoxTmfd^vickc  ^■^'^'^  o^'igi^al  bill ;  the  defendants  to  this  bill  plead  the  former 

aHo-ured  the  pica  difmiffioU. 

tf  a  former  d'lj- 

vMljiCfV,  t\)x  otlicrwlfe,  he  faid,  it  v/ould  be  keeping  up  a  right  in  fiuhihus  and  in  cujlodia  kgbj  and  par- 
#ej  would  never  know  when  to  be  at  reft. 

Lord  Chancellor, 

It  mull  be  allowed  in  this  cafe  j  for  though  it  is  fuggefled  by 
the  counfel  for  the  new  bill,  that  the  former  was  brought  by  the 
co-adminifirator  in  two  rights ;  firft,  by  virtue  of  the  adminif- 
tration  ;  and  fecondly,  as  next  of  kin,  for  a  diftributive  fhare 
of  the  inteftate's  eftate  ; 

Yet,  upon  the  death  of  one  of  them,  the  adminiftration  fur- 
vived  to  the  other,  and  there  was  no  neceffity  that  there  fliould 
be  a  reprefentative  of  the  deceafed  adminiftrator  before  the  court 
when  the  bill  was  difmifled. 

Befides  it  would  be  a  very  great  inconvenience,  where  there 
are  fevcral  plaintiffs,  and  one  of  them  dies,  if  after  fuch  a  length 
of  time,  bills  of  revivor  Ihould  be  allowed  5  this  is  keeping  up 
a  riglit  /"//  fi::bibus,  and  in  cujlodia  legis^  and  parties  would  never 
know  when  to  be  at  retl :  aiid,  iis  to  the  other  right  of  diftribu- 

tioa 


I! 

f  in  the  Time  of  Lord  Chancellor  Hardwicke.  82 

tlon  which  is  Tet  up  under  the  old  bill,  it  will  not  avail  the    Bowdjn  v. 
plaintiff  in  the  new,  becaufe  he  fhould  have  made  the  reprefen-  ^^^^-w^^**"* 
tatives  of  the  efcate  (who  claim  a  right  of  diftribution  as  next 
of  kin)  parties  to  the  fult.    I  do  therefore  allow  the  plea,  and     [  S3  3 
leave  the  plaintiff  to  bring  an  original  bill  if  he  thinks  proper  (1). 

(i)  Reg.  Lib.  A,  1740.  fcl.  16. 


^he  EaJl'Indla  Company  verfus  Vincent,  Novemher  15,  1740  (  l).    C^fe  8r» 


3  man 


LORD    Chancellor  faid,    there  are  feveral  inftnnces,  -vvhere 
where  a  man  has  fuffered  another  to  go  on  with  building  futtcrs  another 
upon  his  ground,  and  not  fet  up  a  right  till  afterwards,  when  he  '^"^  ^'^'jj^  on  his 
was  all  the  time  conufant  of  his  right,  and  the  perfon  building  aurfctanV[J|ra 
had  no  notice  of  the  other's  righr^  in  which  the  court  would  iight  till  ajccr- 
oblige  tlie  owner  of  the  pround  to  permit  the  peifon  buildinjj  to  v.^^'c^'^j  the  CVmrt 

.°.         .,  1-1  i-nv  Will  oblige  the 

^njoy  It  quietly,  and  without  ddturbance.  '  owner  to  ptmiit 

the  perfon  building  to  enjuy  k  quietly. 

But  thefe  cafes  have  never  been  extended  fo  far  as  where  par- 
ties have  treated  upon  an  agreement  for  building,  and  the  owner 
has  not  come  to  an  abfolute  agreement ,  there,  if  perfons  will 
build  notwithftanding,  they  mufh  take  the  confequence,  and 
this  is  not  fuch  an  acquiefcence  on  the  part  of  the  owner,  as  will 
prevent  him  from  iniifting  on  his  right. 

If  I  fhould  give  an  opinion  that  lengthning  of  windows,  or  Lengthning  of 
making  more  lights  in  the  old  wall  than  there  were  formerly,  windows,  or 
would  vary  the  right  of  perfons,  it  might  create  innum.erable  iTg^ts^fa  th^ old 
difputes  in  populous  cities,  efpecially  in  Lo?ido7i,  and  therefore  v/aii  than  for- 
I  do  not  give  an  abfolute  opinion,  but  I  fhouid  radier  think  it  ^^""^y?  does  not 

,  ^        1       •  1  varv  che  nght  of 

does  not  vary  the  right.  pcrlons. 

Where  an  agent  of  the  Eajl-lndm  company  is  in  treaty  with 
an  owner  of  ground,  for  a  liberty  for  the  company  to  build,  and 
the  owner,  at  the  time  of  the  treaty,  in  confideration  of  his  con- 
fent,  infifts  upon  terms,  to  which  the  agent  makes  no  anfwer  or 
obje6l:ion,  but  immediately  afterwards  the  company  think  pro- 
per to  build,  the  filence  of  the  agent  flrall  be  conllrued  an  ac- 
quiefcence under  the  propofal  of  the  owner  of  the  ground,  and 
fliall  bind  the  company  his  principals,  as  being  in  the  confider- 
ation of  this  court  the  agreement  of  the  agent. 

I  am  of  opinion,  that  notwithftanding  the  company's  dif-  . 
miffing  Mr.  Vhicent  from  their  fervice  as  a  packer,  contrary  to 
their  agreement  between  him  and  the  agent  of  the  company, 
'yet  he  is  not  juftified  in  building  a  wall,  merely  to  block  up 
the  lights,  but  he  might  have  brought  his  bill  in  this  court,  to 
cftabUffi  the  agreement  between  him  and  the  company's  agent 
as  a  compenfation  for  confenting  the  company  fnould  build  upon 
his  ground. 

Upon  the  whole,  I  muff  decree  the  wall  cre(9:ed  by  the  de- 
fendant to  be  pulled  down  \  but  then  I  muff  direcl  in  his  favour, 

(i)  The  ftatement  of  this  cafe  is  in  there  feem  perfeflly  to  coincide  with  and 
.^f^.  L/^.  ^.  1 74.0.  foh  112.    The  fiids    to  warrant  Lord  i^^j/'i^y/Vic's  obfervations. 

that 
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^AST-India   that  the  company  do  employ  him  double  to  any  other  packer 
YrN^'^ENV'   ^^^ii^ing       term  in  the  eftate,  provided  he  does  it  at  the  fame 
rates  that  people  of  the  fame  trade  would  do. 

Cafe  82.        Lee  and  others  verfus  Carter  and  others^  November  17,  1740. 


A 


Voluntary  fociety  was  efliablifhed  of  a  number  of  perfons, 
to  provide  for  fuch  of  the  club  as  fiiould  become  necef- 
fitous,  and  likewife  for  the  relief  of  the  widows  of  thofe  of 
the  club  who  died  infolvent. 

Four  perfons,  who  were  truftees  for  one  particular  year, 
lent  60/.  of  the  ftock  of  the  fociety  to  Carter  the  defendant, 
(who  is  an  alehoufe-man,  and  at  whofe  houfe  they  kept  their 
meetings)  upon  bond  (i).    Carter  gave  feme  particular  mem- 
bers leave  to  fet  off  their  aiehoufe  fcores  againfl  the  intereft  they 
had  in  the  money  due  upon  the  bond  from  Carter, 
Lord  Chancellor, 
Where  there  Is  a     I  know  no  inftance,  where  there  is  a  general  trufi;  of  money 
moneyVor"a\o^  focicty  of  pcrfons,  that  any  particular  members  can  fet 

ciety,  a  particu-  ofF  their  private  debts  againft  the  ftiares  they  may  be  intitled  to 
lar  member  can-  upon  continp^cncies,  which  polhbly  may  never  happen  to  be 

not  fet  of}  apn-  r      c    ^    r  r  ^  ^ 

vate  debt  againft  ^hc  cale  ot  thelc  perlons. 

a  ihare  he  may 

be  intitled  to  on  a  contingency. 

This  is  fo  unwarrantable  a  behaviour,  and  fo  unjufl  a  defence, 
that  Carter  and  thofe  perfons  who  have  fet  off  their  aiehoufe 
fcores  muft  pay  the  whole  cofls  of  the  fuit,  and  likewife  the 
coles  at  law  (2). 

(l)  This  was  done  with  the  confent        (2)  Reg.  Lib.  B.  1740.  fol.  112. 
©f  the  majority  of  the  fociety. 


Cafe  83.  Lloyd  vei'LUQ  Carter,  Noveniler  17,  1740. 


A.  gave  a  woman 
who  cohabited 


yj  To  whom  the  plaintiff  is  adminifcrator,  lived  and  coha- 
bited  Vvdth  the  defendant  for  feveral  years,  and  had  a  long 
with  him,  a     intercourfe  with  her,  on  a  promife  of  marriage,  and  duringr 

bondior  20C0/.      ,  .        ....         ,      ^  i       •,  r  n    r  i 

2nd  intereft  this  Cohabitation,  he  gave  a  bond  to  a  perion  m  trult  lor  the 
(juartcriy  during  payment  of  20oo/.  and  intereft  quarterly,  for  the  benefit  of  the 
teThe^deTth  to"  defendant,  who  is  a  widow,  during  her  life,  and  after  her  death 
her  children,  but  to  her  children,  but  from  the  time  of  the  bond  to  the  day  of  his 
h-om^the  d^ate  ot  dcatli,  which  was  four  ycars  and  a  half.  A,  conftantly  main- 
day  of  his  death,  tained  her:  the  defendant  has  fued  the  plaintiff  at  law  upon 
which  wai  four  the  bond,  who  comes  into  this  c^ilrt,  and  by  his  bill  offers  to 
year,  ami  a  half,  principal  and  intCTcft  likewife  fmce  the  death  of  the  in- 

conftantly  main-  *  X  i         •    rn      i  i  i      •  n  i 

teined  her.  Lord  tcltate,  Dut  mnJts  he  ougnt  not  to  pay  the  mtereit  accrued 
Eard-wicke  held  cluc  in  the  life-time  of  the  intellate,  becaufe  his  maintenance  of 
muft TkariyTe'       ^'''"^^  ^"^  after  giving  the  bond  to  the  day  of 

taken  to  have     his  death,  mult  be  taken  to  be  in  lieu  of  intereft. 

been  in  lieu  of 
intereft. 

Lord 


in  tlie  Time  of  Lord  Chancellor  HardwIcke.  8  j 


Lord  CflANCELLOR,  ^       ^  c\7r\l\ 

This  is  a  very  plain  cafe  for  tKe  plaintiff,  for  he  certainly  is  artjlr. 
not  obliged  to  pav  any  intereft  accrued  due  in  the  life-time  of 
the  inteliate,  becaufe  maintenance  mull  clearly  be  taken  to  have 
been  in  lieu  of  intereft  (i). 

(0  This  caufe  was  direflcd  to  (land  ever,  Vv^ith  liberty  for  the  plaintl£  to  amend 
her  bill.    Rc^^.  Lib.  B.  1740.  fol.  80. 


Fitzgerald  verfus  Sucomhy  November  20,  1 740.  Cafe  Za% 

IT  was  now  moved  to  difcharge  the  eledion  the  plaintiff  had  ^j'' ^/^j^^J'.^" 
made  of  proceeding  at  law  by  a  former  order  on  coming  in  yoJei^a  to  pro- 
of the  defendant's  anfwer.  The  plaintiff  had  brought  his  ac-  ccedatiawon 
tlon  at  lav/  for  the  debt,  and  hkewife  a  bill  in  this  court  for  a  ^^^ing  in  of  the 
diicovery  of  affets,  and  tliereby  prayed  that  the  deiendant  mj.ght  h-remurtbedif- 
come  to  an  account  with  the  plaintiff  and  pay  what  fhould  be  miHed,^  but  on 

1,1-  dropping  that 

part  of  the  bill 
which  prayed 
relief,  the  plaintiff  was  allowed  to  proceed  at  law. 

The  old  rule  of  this  court  faid  Lord  Chancellor  was, 
that  you  might  proceed  at  law  for  the  debt,  and  likewife  in 
equity  for  a  difcovcry  of  affets  ;  but  it  is  an  eftahliflied  rule  now 
that  if  you  make  your  elefllon  to  proceed  at  law  upon  coming 
in  of  the  anfwer  to  your  bill,  your  fuit  here  muff  be  difmiffed, 
becaufe  it  prays  relief  as  well  as  a  difcovery  but  upon  the 
plaintiff's  agreeing  to  drop  that  part  of  his  bill  which  prayed 
relief,  Lord  Chancellor  difcharged  the  order  for  the  ele6lion,  and 
allowed  the  plaintiff  to  proceed  at  lav/  ( i ). 

(i)  See  anon.  3  F.  W,  90.  n.  b. 


tendril  verfus  Smithy  November  24,  1740.  Cafe 

LO  R  D  Cfiancellor.    Where  copyhold  lands  are  furren-  a  copyhold  fur- 
dered  to  the  ufe  of  a  will ;  by  a  devife  of  lands  generally,  rendered  to  the 
the  copyhold  will  pafs  notwithftanding  there  are  -freeholds  to         *  ^^.^^^ 
anfwer  fuch  devife  (i).  general  dtJiib 

of  lands  notwith-* 
llanjiiig  there  are  freeholdi. 


Where  a  father  and  a  child  of  full  age  come  to  an  agree-  aarcment 
ment  to  alter  the  limitations  under  a  fetilement,  there  is  no  betwetr.  a  chili 
ground  of  equity  for  a  child  to  fet  afide  fuch  agreement,  under  an<l  ^  f^ih^^r  to 
pretence  01  being  drawn  into  it  by  the  power  and  autiionty  01  a  tions  under  a 

fettlenient,  will 

ml  be  fet  afide,  cn  pretence  of  being  drawn  in  by  the  father's  power  and  authority. 


(i)  Smth  V.  Baler,  'ante  I  vol.  386. 


father, 


85  CASES  Argueci  and  Dctcrmlhed 

Tjendsii.  r.  father,  and  to  reftore  the  ant'ient  limitations  again  (i).  In  a 
^J*^-^"-  cafe  in  Lord  Co  ix}per\  time,  where  a  father  prevailed  upon  a  fon, 
who  was  tenant  in  tail  under  a  fettlement,  to  take  an  eftate  for 
life  only  with  remainder  to  his  firfl:  and  every  other  fon,  his 
Lordftiip  would  not  fet  it  afide  upon  the  fuggeftion  of  the  fa- 
ther's having  an  undue  influence  over  him, 


(0  In  the  marriage  fettlement  there 
was  an  eftate  limited  to  the  father  for 
life,  with  a  remainder  (in  default  of  if- 
lue  male)  to  daughters  in  tail.  It  was 
provided  in  the  fettlement,  that  if  the 
^ife  fhould  die  in  the  hufband's  life-time 
without  ilTue  male,  leaving  a  daughter, 
and  the  hufband  fhould  marry  one  or 
more  wife  or  wives,  who  fhould  have 
one  or  more  fon  or  fons,  then  and  In  fuch 
cafe  the  hufband  and  fuch  fon  and  fons 
were  empowered  to  annul  the  limitations 
in  the  fettlement  upon  paying  the  fum 
of  2000/.  to  fuch  daughter  at  18  or 
marriage.  The  eftate  fo  fettled  was  in 
mortgage  for  a  term  of  years.  The  wife 
dies  without  ifTue  male,  leaving  a  daugh- 
ter, who  thereupon  became  entitled  to 
an  eftate-tail  in  remainder,  with  a  rever- 
fion  in  fee  to  her  father,  fubjedl  to  the 
aforefaid  provifo.  Afterwards  in  'No- 
*vember  1729,  the  father  mortgages  the 
whole  in  fee  ;  and  the  firft  mortgage  be- 
ing paid  off,  the  fecond  mortgagee  takes 
an  affignment  of  the  prior  mortgage 
term.  In  December  1729,  (before  the 
father's  fecond  marriage,  which  hap- 
pened in  1732),  the  father  and  daugh- 
ter (in  confideration  of  her  being  paid 
faid  2000/.)  agree  to  convey  the  eftate 
to  truftees  to  be  fold  in  order  to  pay  off 
the  mortgage,  and  2000/.  to  the  daugh- 
ter: the  furplus  to  the  father.  The 
conveyance  was  prepared,  but  executed 
by  the  father  only.  The  daughter  how- 
ever was  privy  and  confenting  to  the 
bufmefs,  and  in  her  will  took  notice  that 
Ihe  was  entitled  to  faid  2000/.    No  Jim 


was  levied,  and  the  daughter  dies.  The 
father  devifes  all  his  lands  gefierally  to 
his  fecond  wife,  who  now  brings  her  bill 
to  have  the  deed  of  truft  fet  afide,  and 
infifts  that  the  2000/.  ought  not  to  be 
raifed  for  two  principal  reafons : — Fh-Jf, 
becaufe  the  circu^mftinces  which  were  re- 
quired by  the  provifo  to  avoid  the  limi- 
tations, were  not  legally  obferved,  viz.— 
the  father  at  the  time  of  the  conveyance 
not  being  married  to  a  fecond  wife,  who 
had  iffue  male: — Secondly,  that  as  the  fa- 
ther had  no  power  to  annul  the  ufes  of 
the  fettlement  until  fuch  fecond  mar- 
riage, fo  the  daughter  being  entitled  to 
an  eftate-tail,  fhe  could  not  convey  that 
eftate  without  a  fine.  Therefore  as  the 
daughter  had  died  without  ifTue,  and 
without  barring  the  entail,  and  as  the 
deed  of  truft  was  executed  upon  a  fuppo- 
ftiontiizt  the  father  by  an  equitable  con- 
ftrudion  of  the  provifo,  had  a  power  to 
alter  the  ufes  upon  payment  of  the 
2000/.  the  deed  of  truft  ought  to  be  fet 
afide,  and  the  faid  2000/.  ought  not  to 
be  raifed  out  of  the  eftates  fo  devlfed  to 
the  wife.  But  it  was  decretd,  that  the 
20C0/.  ftiould  be  raifed  by  fale  of  the 
freehold  and  copyhold  lands,  and  the 
furplus  money  be  paid  to  the  wife.  Reg. 
Lib.  B.  1740.  fol.  167.  With  rcfped  to 
parental  influence,  fee  Cory  v.  Cory,  1 
19.  K'uuhant  v.  Kinchant,  I  Bro, 
Cha,  Rep.  369,  374.  See  alfo  Heron  v. 
Heron,  poji.  161.  Toung  v.  Peachy^  pojl^ 
254.  Hawkes  v.  Wyatt,  3  Bro.  Cha* 
Rep.  156. 


Cafe  86.    Stone  verfus  Evans^  at  the  Rolls ,  before  Mr.  Juftice  Wright ^ 

December  14,  1740. 


\^  {yoi>^  tiL)^SU^  H  E  wi 


ill  of  Jlfgil  Evans. 

^V^'V-O^         '   ^^^P"^'^*^'^^-*  I  g^ve  unto  my  nephew  RoU'wfon  Evans  nil  the 
\  ^income  or  dividend  on  my  Sottth-fea  annuities,  now  (landing  in 

my  name  in  the  books  of  that  office  (i  }• 


(i)  With  remainder  to  his  fifter  Ekanor^s  children. 


The 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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The  reft  and  refidue  of  my  cftate  real  and  perfonal,  and  all 
my  efFeCcS  whatfoever  and  wherefoevcr,  I  give  and  bequeath 

A  tellator  gives 

unto  mv  executrix,  or  to  her  heirs,  executors,  adminiftrators  or  the  refidue  of  his 
affigns;'  and  I  do  hereby  appoint  my  filler  Ehanor  Evans  my  ^^^^^^'l^l^ 

fole  executrix.  heirs,  executors y 

adminifirators 

or  aj/ignsj  fhe.  died  In  his  llfe-tlme  }  Mr.  Juftlce  PFright  held,  It  was  given  her  as  exccutdxj  and  fnc 
dyiag'beibre  him,  he  is  dead  inteftate  a.  to  the  refidue. 

The  codicil. 

Alfo  I  give  unto  my  niece  Margaret  Stone^  after  the  deceafe  of  y(/gUi  Evans  hy 
my  fider  Elea?ior  Evans,  20/.  a  year,  to  be  paid  out  of  my  South-  ^j'^r  He'^hlw* 
fea  annuities,  now  Handing  in  my  name .  in  the  South-fm  books  Romnfn\^vs 
during  her  natural  life,  and  no  longer;  and  after  her  deceafe,  I  all  his  dividends 
give  the  aboveiaid  20/.  a  year  unto  my  filler  Eleanor  Eva?js's  ^^^^wSouthJea 

o  1  n  1M  annuities  J  ana  at- 

children,  fhare  and  ihare  alike.  terwardii  by  ^ 

codicil  gives  his 

niece  Margaret  Stone  20 1,  a  year  for  her  life,  to  be  paid  out  of  his  South-fea  annuities  j  held  not  to  be  a 
revocation  in  totOf  but  that  both  devifes  may  Hand  confiftently  together. 

The  executrix  died  in  the  life- time  of  the  tellator, 

RoUinfon  Evans  is  dead. 

The  hufband  of  Margaret  Stone  had  one  fhllling  given  him 
under  the  will. 

■  The  defendant  is  adminiftrator  to  the  executrix,  and  claims 
in  that  right. 

The  ill  quellion  was,  Whether  Mr.  Afgil  Evans  is  dead  in- 
tedate  as  to  the  refidue  ? 

The  2d  quellion  was.  Whether  charging  20/.  a-year  annuity 
upon  the  old  South-fea  annuities  during  the  life  of  Margaret 
Stone  by  the  codicil,  is  a  revocation  of  the  devife  in  toto  to  his  [8/3 
nephew  RoUinfon  Evans  under  the  will  ? 

Mr.  Jullice  Wright ;  If  it  had  been  given  as  refidue  to  her  as 
executrix  only,  and  fhe  had  died  in  the  life-time  of  the  teflator, 
there  is  no  doubt  but  it  would  have  been  a  lapfed  legacy  :  but 
then  upon  the  fubfequent  words,  the  quellion  will  be,  whether 
they  are  a  limitation  only,  or  defcriptive  of  fome  other  perfon. 

To  be  fure  from  the  cafes  cited,  and  feveral  other  cafes  to 
that  purpofe,  there  is  no  doubt  but  the  word  or  is  conllrued  as 
a  copulative,  as  well  as  a  disjun6live,  where  it  is  to  fupport  the 
intention  of  a  perfon;  but  the  defign  of  the  tellator  in  this  cafe 
plainly  appears  from  the  lafl:  words,  that  he  gave  her  the  refidue 
as  executrix,  and  all  the  fubfequent  words  may  be  reje6led  as 
furplus  ( I ) ;  and  (lie  being  dead  in  the  tcllator's  life-time,  he 
certainly  is  dead  inteftate  as  to  the  refidue,  and  it  mull  go 
amongffc  the  next  of  kin. 

As  to  the  fecond  point,  whether  the  devife  of  the  20/.  per 
annum  is  a  total  revocation  of  the  devife  to  RoUinfon  Evans ;  it 
is  not  inconfiftent  like  the  cafe  of  real  ellate,  for  there  a  term 
for  years  given  to  the  fame  perfon  to  commence  at  the  tella-» 

(i)  Maybank  V.  Brooks,   1  Bro,  Cha,  Rep.  84.    Huichefon  v.  HammonJf  3  Br9* 
Cha.  Rep.  128. 
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CASES  Argued  and  Determined 


Stone  v. 
Evans. 


If  a  man  leaves 
twenty  feveral 
papers  behind 
him,  executed 
at  different 
times,  they 
lhall  all  betaken 
as  one  will,  and 
fo  conftrued  as 
that  ali  may  an- 
fwer  the  tcftator' 


tor's  deceafe  is  not  confiflent  with  the  fee'devifed  to  him  be:- 
fore  ( I ) ;  but  here  fuch  conftruclion  muft  be  made  as  that  both 
legacies  may  take  place. 

The  manner  of  difpofmg  of  a  real  and  perfonal  eftate  under  a 
will,  and  under  a  codicil,  is  very  different ;  for  if  a  man  leaves 
twenty  feveral  papers  behind  him  executed  at  different  times, 
in  refpe6t  to  perfonal  eftate,  they  fliall  all  be  taken  as  one  will, 
and  the  Court  will  endeavour  to  reconcile  them  together  fo  that 
they  may  all  anfwer  a$  near  as  poffibie  the  intention  of  the 
teftator  (2}. 

s  intention. 


(e)  See  FilUers  v.  VilUers,  ante  72.  (2)  Reg.  Lib.  B,  1740.  foL  69, 


Cafe  87. 


The  Attorney  General  verfus  Pearce^  December  6,  1740. 


A  9^^ 


Queftion  was  made  in  this  cafe  relating  to  a  charity  arif« 


out  of  the  wills  of  Mrs.  Squire  and  Mrs.  Northcote 


I  88  J 


S.  C.  Bam.  C. 

R.  288. 
Each  particular 

ebjed  may  be  private,  but  it  Is  the  extenfivenefs  which  will  conftitute  it  a  publick  charity. 

Several  charities  of  a  publick  nature  were  given  under  the 
will  of  Mrs.  Squire  •,  the  executrix,  Mrs.  Northcote^  by  her  ov.'U 
will  gives  100/.  to  each  of  the  publick  charities  which  Mrs, 
Squire  had  mentioned  in  her  will. 

The  diO:in£lion  attempted  for  the  defendant  was  that  Mrs. 
'Northcote  meant  by  the  v/ord  pubiich  m  her  v/ill  to  dillinguiih  it 
from  private  charities. 
Lord  Chancellor, 

I  am  rather  of  opinion  that  -the  word  pubiich  was  meant  only 
by  way  of  defcription  of  the  nature  of  them>  and  not  by  way 
of  diftinguifhing  one  charity  from  another ;  for  it  would  be  al~ 
moll  impoffibie  to  fay  which  are  publick  and  which  are  private 
in  fheir  nature. 

The  charter  of  the  crown  cannot  make  a  charity  more  or 
lefs  publick,  but  only  more  permanent  thaji  it  would  other- 
wife  be,  but  it  is  the  extenfivenefs  v/hich  will  conftitute  it  si 
publick  one. 

A  devife  to  the  poor  of  a  parifh  is  a  publick  charity. 
Where  teftators  have   not  any  particular  perfon  in  their 
poor  of  apariA  contemplation,  but  leave  it  to  the  difcretion  of  a  truftfe  to  chufe 
ritj f  the  faraeas  objecls,  though  fuch  perfon  is  private,  and  each  par- 

to  a  difpofition  ticular  objcdl  may  be  (aid  to  be  private,  yet  in  the  extenfive- 
^'oor  h""^f^^"^  nefs  of  the  benefit  accruing  from  them  they  may  very  properly 
keepers!  ^"  called  publick  charities.    A  fum  to  be  difpofed  of  by  J,  B, 

and  his  executors,  at  their  difcretion,  among  poor  houfekeepers, 
ig  of  this  kind  ( i ). 


A  devife  to  the 


(l)  Re^.  Lib,  A,  1740.  fol.  216* 
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Ingram  verfus  Ingram,  December  8,  1 740.  Cafe  88. 

R.  Ingram  by  his  marriage  articles  and  fettlement  had  a  s.  C.  cited 
_  power  of  difpofing  of  a  reverfionary  intereft  in  copyhold  ^Vef.  *59-^^^  ^ 
land,  fubje(St  to  an  eftate  for  life  in  his  wife,  in  fuch  fhares  fetdemeruVrV 
and  proportions  as  he  (hould  think  fit  among  the  iflue  of  the  hufband  to  dif- 
marriaore,  and  for  want  of  fuch  appointment  by  the  hufband  pofe  of  a  rever- 

i-      .fi«  ii«  J  iionary  intereft 

to  his  right  heirs  ;  and  this  power  was  directed  to  be  executed  \^    eftate  in 
by  deed  in  his  life-time,  or  by  will  at  his  death.    He  by  his  fuch  proportiona 
will,  reciting  the  power  under  the  articles  and  fettlement,.  dele-  ^^j^^  fit  "among 
gates  it  to  his'  wife,  that  fhe  may,  in  fuch  fhares  and  proportions  the  iflbe  of  the 
as  fhe  fliali  think  proper,  difpofe  of  it  between  his  fon  and  marriage;  he 
daughter  \  and  for  want  of  fuch  appointment,  in  equal  fliares  g^t^'-^'to  hiV 
betv/een  his  two  children.  wife,  to  difpofe 

of  in  fuch  fhares 
as  fhe  pleafes  between  his  fon  and  daughter. 

Lord  Chancellor, 

This  muO:  be  confidered  a's  a  power  of  attorney  which  could  Lord  Hard'wkke 
be  executed  only  by  the  hufband,  to  whom  it  is  folely  confined,  ^^^J^^  ^o/lmrf 
and  is  not  in  it's  nature  traafmiffible  or  delegatory  to  a  third  per-  «ey,  and  not 
fon  j  therefore  the  intermediate  appointment  to  the  wife  under  tranfmiff.ble  toa^ 
Mr.  Ingram's  wiii  is  abfolutely  void,  and  the  latter  part  where  ^JuldTe  executed 
he  gives  it  in  equal  fhares  between  the  two  children,  is  a  good  h  ^'-^  hujhand 
appointment  within  the  marriage  articles  and  fettlement.  ""^ 

(l)    Alexander  v.  Jlexandsr]   2  J^ef.    to  a  per  fon  and  his  ajftgns.     Hovi  V. 
640.    Attorney  v.  Berryman,  2  Fef.  643.    Whitfield,  I  Vent,  338,  339. 
cited,    Secus  where  the  power  is  limited 


Hodgefon  and  others  verfus  Bufifiy,  Novef?iher- 1 8,  1 740.  [  89  J 

rpDWA  R  D  Bujfey  pofTeffed  of  a  term  of  59  years,  by  a     ^^^^  ^9- 

fettlement  made  after  marriage,  dated  January  the  2 1  fl,  ^  v^f  ^^3^6.  65'* 
173 1,  conveyed  it  to  truflees  in  trufl  to  permit  his  wife  Grace  660. 

^^//r,.  S.C.Barn.Cha. 
Rep.  195. 

Edivard  Bujj'eyj  termor  for  59  years,  by  fettlement  conveys  It  to  truftees,  in  truft,  to  permit  his 
wife  Grace  Bujjey  to  receive  the  rents  during  the  term,  if  ftie  fo  long  live,  and  after  her  deceafe  to 
permit  him  to  enjoy  the  rents  during  his  life,  and  after  his  deceafe^  in  truft  for  the  heirs  of  the  body  of 
Grace,  by  Edward  BiiJJey,  and  for  default  of  fuch  iflue,  remainder  to  Henrietta  Hodgefon  for  her  life, 
and  afcer  her  deceafe,  in  truft  for  her  two  fons,  Wiiliarn  and  Edward. 

Edward  Bujjey  died,  having  never  had  any  iffue,  and  Grace,  his  wife,  furvlved  him.  Lord  Hard- 
wicke held,  that  the  whcie  term  was  not  "vejled  in  Grace  Bufiey?  ar.d  that  the  wcrds  heirs  cf  the 
BODY,  were  not  words  of  limitation,  but  purchaje,  and  d.reBed  tie  lecje  to  be  dcpcf.tcd  in  court  for  the  be~ 
neft  of  all  parties  (^)*  ^ 

(i)  The  general  rule  with  refped  to  an  effate-fail,  and  a  remainder  is  thereon 
terms  of  years ,  (and  the  fame  rule  applies  given  after  a  general  failure  of  iffue  or 
to  other  perfonal  efiates fee  BeancUrk  v.  heirs  of  the  body,  the  whole  veils  in  the 
Do}77ier^  pofi.  308.)  fecms  to  be,  that  firll  taker,  and  the  remainder  over  is 
whenever  an  eftate  in  a  term  of  years  is  void.  Wehh  v.  JVehby  i  F.  W,  132. 
limited  to  a  perfon,  which  limitation  if  Ru^-fordv,  Lee,  2  Free?n.  210.  Ferreyes  v. 
applied  to  freehold  proper tj  would  create    Rohertjon,  Bunb.  3 or.    Saltern  v.  Salttm, 
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BUSS£Y. 


Bitffey  to  receive  the  rents  and  profits  for  her  fole  and  feparate 
ufe  during  the  term,  if  fhe  fiiould  fo  long  live ;  -and,  after  her 
deceafe,  to  permit  Eckuard  BuJJey  to  enjoy  the  profits  thereof 
during  the  remainder  of  the  term,  if  he  fliould  fo  long  live  ; 
and,  after  his  deceafe,  in  trull  for  the  heirs  of  the  body  of 
Grace,  by  Edward  BuJJey  begotten,  their  executors,  admini- 
ftrators  and  affigns ;  and  for  default  of  fuch  iffue,  remainder  in 
truft  for  Henrietta  Hodgefon  during  the  refidue  of  the  term,  if 
fhe  fo  long  live,  and,  after  her  deceafe,  in  truft  for  her  two 
fens,  William  and  Edward. 

After  making  this  fettlement,  Edward  Bujfey  died,  having 
never  had  any  iflue,  and  Grace  his  vv^ife  furvived  him. 


pof!.  376.  Exel  V»  Wallace,  2  Fef.  1 20. 
Garth  V,  Baldwin^  2  Fe/,  646.  Pelham 
V.  Gregory,  5  Bro,  Cha.  P.  C.  435,  Doe 
V.  Lyde,  I  Durn.  and  Eajl,  593.  596. 
But  if  there  be  any  claufe  or  rellriftion, 
whereby  it  plainly  appears,  that  the  words 
heirs  of  the  body  or  ij/ue  were  intended  as 
words  of  pur  chafe  (as  in  the  prefent  cafe 
of  Hodgefon  v.  Bitjfey.  Clare  v.  Clare,  Ca. 
temp.  Talb.  2  I .  Withers  v.  Algood,  1  Vef 
150.  Sands  v.  Dixivell,  2  Fef  61^2. 
Doe  V.  Lyde,  I  Durn,  and  EaJ}^  593.  596. 
Knight  V.  Ellis,,  2  Bro.  Cha.  Rep.  570.) 
or  if  the  dying  without  iffue  is  refrained 
to  the  death  of  the  tenmit  for  life,  whereby 
the  remainder  over  can  take  elFedl  as  an 
executory  devfe  ;  (vide  Read  v.  S7iell,  pof. 
642.  646.  hampley  v.  Blower,  poji.  3 
vol.  396.  398.  Theehridge  V.  Kilburne,  z 
Vef  233.  236.  238.  Attor7iey  General  v. 
Bayley,  2  Bro.  Cha.  Rep.  553.)  in  either 
cafe  the  words  heirs  of  the  body  or  iffue 
will  operate- as  wor4s  oi  pur  chafe.  In- 
deed the  Court  of  Chancery  feems  wil- 
ling to  colledl  any  circumftances  which 
may  reftrain  the  generality  of  the  words 
dyifig  rmthout  ijfie  to  a  dying  without  if- 
fue li-ving  at  the  -death  of  the  tenant  for 
life.  Nlcholls  V.  Skinner,,  Free.  Cha, 
528.  ^Target  V.  Gaunt,  i  P.  W.  432. 
Hughes  \.  Sayer.  \  P.W.  534.  Pinbury 
V.  Elkin,,  I  P.  l^.  563.  Forth  v.  Chap- 
man, I  p.  W.  663.  Atkinfon  V.  Hutchi- 
fon  3  P.  /-r.  258.  Shejjield  v.  Lord  Or- 
rery, pofi.  3  vol.  282.  Goodtitle  v.  Peg- 
den,  2  Durn.  and  Eaf,  720.  Some  cafes 
even  go  fo  far  as  to  fay,  that  the  expref- 
fion  dying  roUhout  iffue  will  of  itfe.lf  imply 
a  dying  without  iffue  li'uing  at  the  time 
of  the  perfon's  deceafe.  Nlcholls  v. 
Hooper,  I  P.  W,  199.  I'arget  v.  Gaunt., 
I  P.  VF.  ^^2,    Pinbury  v.  Elkin,  I  P» 


W.  565.  Pleydel  v.  Pleydel,  i  P.  W. 
748.  But  the  modern  cafes  deny  fuch 
a  conftruftion  on  thofe  words  ex  wi  ter- 
mini.  Beauclerk  v.  Dormer,  poji.  313, 
314.  Saltern  V,  Saltern^  pof .  o^y 6.  Staf- 
ford v.  Bulkley,,  2  Fef.  181,  Attor-ney  Ge- 
neral  v.  Hird,  i  Bro.  Cha.  Rep.  170, 
Bigge  V.  Benfley,,  I  Bro.  Cha.  Rep.  188. 
Glo^oer  V.  Strothoff,  2  Bro.  Cha,  Rep.  33. 

It  is  obfervable,  that  if  a  term  be  li- 
mited to  A.  for  life,  remainder  to  hisljfue^ 
the  fubfequent  words  will  not  enlarge  the 
expiefs  eftaie  for  life,  but  upon  the  death 
of' A*  the  whole  will  veft  in  his  iffue, 
Warman  v.  Seaman,  Finch,  Cha.  Rep. 
279.  Clare  V.  Clare,  Ca.tc7np.  Talb.  21. 
poji,  91.  But  where  a  term  is  limited  to 
A.  for  Ufe,  and  If  he  die  'without  ifiie, 
remainder  over.  Lord  TLurlow,  both  in 
the.  cafe  of  the  Attorney  General  v.  Bay- 
ley,  2  Bro.  Cha.  Rep,  558.  and  that  of 
Knight  V.  Ellis,  ibid.  578.  was  of  opinion 
that,  as  the  fubfequent  words,  if  ap- 
plied to  a  freehold,  would  enlarge  the 
eilate  for  life  into  an  eftate-tail  by  ijnpli- 
cation,  fo  in  refpedl  to  real  atid  perfonal 
chattels,  it  would  veft  the  abfoiute  pro- 
perty in  A.  The  reafon  of  this  difHnc- 
tion  between  thefe  two  cafes  is  well  ex- 
plained by  Lord  Thurlonjo  in  the  places 
above  noticed.  And  the  reafon  why  the 
remainder  in  the  firft  inilance  vefts  by 
purchafe^  when  the  fame  limitation,  if 
applied  to  a  freehold,  would  create  an. 
efi ate -tall.,  {2  Lev.  58.)  is  given  by  Lord 
Talbot  in  the  cafe  of  C/^r^  v.  Clare,  ^hove 
cited.  Note,  if  in  the  above  inftance 
the  remainder  had  been  limited  to  the 
heirs  of  the  body  of  A.  the  whole  would 
have  veiled  in  A.  See  VFebb.  v  Webb, 
Theehridge  v.  Ktlburne.  Garth  v.  Bald* 
ivitt,  and  other  cafe^  cited 

The 
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The  bill  is  brought  by  the  plaintiffs  for  the  difcovery  of  the  Hodcxson  v. 
fettlement,  and  to  have  their  intereft  in  the  term  declared,  and  ^"^sey. 
the  deeds  fecured  fo.-  their  benefit,  after  the  deceafe  of  the  wife, 
the  defendant  Grace  Bujpy,  who  infills,  by  her  anfwer,  that  flie 
is  intitled  to  the  whole  term. 

The  queflion  in  this  caufe  is,  Whether  fhe  is  fo  intitled,  or 
for  life  only  ? 

December  the  5th,  1 740,  Lord  Chancellor  gave  judg- 
ment. 

The  general  queflion,  he  faid,  was.  Whether  the  plaintiffs 
are  intitled  to  have  a  decree  for  the  fecuring  of  the  deeds,  and 
that  depends  upon  the  intereft  they  have  in  the  truft  of  this 
term. 

It  appears  in  the  caufe,  that  there  was  no  iflue  of  the  wife, 
Mrs.  Grace  Buffey^  the  defendant. 

The  great  point  which  has  been  relied  on  for  the  defendant 
is,  that  the  limitations  to  Henrietta  Hodgefon  and  her  fon  are  too 
remote  to  take  place  :  and  that  the  deed  is  fo  penned,  that 
the  whole  trull  of  the  term  is  vefled  in  the  defendant  Grace 
Buijey. 

Secondly,  That  if  there  had  been  fuch  heirs  of  the  body  of  (■ 
Grace  Bujfey,  they  would  have  taken  the  whole  term ;  and  her 
having  no  ilTue  will  not  vary  the  cafe,  but  that  it  is  an  eftate- 
tail  in  the  defendant,  as  heirs  of  the  body  are  words  of  limi- 
tation, and  not  of  purchafe,  and  confequently  the  limitations 
to  Henrietta  Hodgefon  and  her  fon  are  too  remote. 

I  am  of  opinion,  that  the  whole  term  is  not  veiled  in  Grace 
Bujfeyy  and  that  the  words,  heirs  of  the  body^  are  not  words  of 
limitation,  but  of  purchafe. 

The  general  run  of  cafes  makes  this  plain,  that  notwith- 
ftanding  they  found  like  words  of  limitation,  yet,  upon  circum- 
ftances,  and  the  intention  of  the  parties,  they  may  be  conflrued 
words  of  purchafe,  and  defcriptive  of  the  perfon  who  is  to  take. 
Archer'^  cafe,  I  Co. 

The  cafe  of  Lijle  v.  Grey  goes  further,  reported  in  Sir  Tho- 
mas  Jones i  114.     2  Lev.  223.  and  Raym.  278. 

It- was  held  in  that  cafe  of  LiJle  and  Grey^  that  the  words  The  cafe  of  L.^ 
heirs  of  the  body,  coming  after  the  limitations  to  the  firft,  fecond,  and  G/^7>'  is  dif- 
third  and  fourth  fons,  were  words  of  purchafe.  ferendy,report- 

'  ^  ed ;  but  by  the 

record  fe arched 

fey  Mr.  Juftlce  Trac^  it  appeared,  the  judgment  In  the  King's  Bench  was  affirmed  in  the  Exchetiuer- 
chamber. 

It  is  differently  reported  in  the  feveral  books  I  have  men- 
tioned ;  but  Mr.  Juilicc  Tracy  faid,  in  the  cafe  of  Legat  and 
Sewelly  I  P,  W,  90.  that  he  had  fearched  the  record  in  Life 
and  Grey  J  and  that  the  judgment  in  the  Exchequer-Chamber 
affirmed  the  judgment  in  the  court  of  King's  Bench. 

W ords  of  limitation  are  not  properly  ufed  on  terms  for  years,  Words  of  h'mita- 
and  therefore  it  is  not  to  be  wondered  at,  that  fuch  conftruction  ^ion  are  impro- 
(hould  be  found  in  fo  many  cafes,  where  words  of  limitation  fZ'ilf  f't^'^  ^ 
are  made  ufe  of  m  terms  for  years.  '  . 

G  3  Peacock  ' 
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HoDGEsoNv.  Peacoch  v.  Spooner,  2  Fern»  43,  £3*  195;.  heard  firO:  before' 
BussEY.  Lord  Chancellor  Jeffery^  and  re-heard  before  the  Lords  Com- 
miuioners,  who  reverfed  the  former  decree,  and  held  the  words, 
heirs  of  the  body^  to  be  words  of  purchafe  ;  an  appeal  to  the 
Houfe  of  Lords,  and  the  opinion  of  all  the  Judges  taken^  and 
the  decree  of  the  Lords  CommiiTioners  affirmed  (i). 

Another  cafe  before  Lord  Somers^  of  Daforne  v.  Goodman^ 
2  Vern,  362.  and  after  this  cafe  follows  Web  v.  Weh^  before 
Lord  Harcourt^  reported  in  2  Vern.  668.  and  more  particularly 
in  P.  W,  I  vol.  132.  than  in  Mr.  Vernon*^  Reports^  but  not  fo 
full  as  it  ought  to  be  neither, 
pj  ^         I  am  at  liberty  to  determine  this  cafe,  as  if  JVeh,  v.  Weh  was 
out  of  the  way,  as  I  am  cf  opinion,  that  the  words  heirs  cf 
the  body  here  raufi:  be  held  equally  to  be  words  of  porchafe,  as 
they  were  in  Peacock  v.  Spooner,  Diwn  and  Merrich^  heard  be- 
fore Sir  Jofeph  Jekyll  at  the  Rolls,  the  27th  of  OBober,  the  4th 
year  of  Geo.  2.  the  limitations  there  were  under  a  v/ill,  in  the 
following  words  :  "  //d772,  All  other  my  leafehoid  eftates  I  de- 
vife  to  Richard  Merrick,  my  executor,  to  tl\e  following  ufes, 
to  John  Alerrick  for  life,  to  Catherine  Merrick  for  life,  and 
to  the  heirs  of  their  bodies,  and  to  their  executors,  admi- 
niftrators,  and  afligns      but  in  that  caufe  an  ifiue  was  di- 
re61:ed  to  try  the  pov/er  of  the  teftator  under  a  particular  deed 
to  devife,  and  no  determination  by  the  late  Mafier  of  the  Rolls 
as  to  the  point,  Whether  the  words  heirs  of  the  body  were  words 
of  purchafe  or  limitation. 
The  Intention  of     Ail  the  cafes  that  I  have  m.entioned  on  trufls  for  terms  for 
the  parties  ap-    years,  are  ail  grounded  upon  the  manifeft  and  apparent  inten- 
deed,"Siwrys\o-  ^^^"^  parties  I  an  objection  has  been  taken,  that  fuch  con- 

verns  the  court  ftru61;lons  have  been  upon  fettlements  or  wills  only,  where  the 
m  conftrudions.  intention  of  the  party  ahvays  prevails. 

The  court  will  But  the  cafc  of  Life  and  Gray,  2  JoJtes  114,  2  Lev.  223. 
Si^ex^  oTdon"  ^  ^^^^^  anfv/er  to  this  objed:ion,  for  there  it  was  not  a  mar- 
of  words  in  mar-  riage-fettlement,  but  a  fettling  of  lands  by  JJm  Lfe,  who  was 
liige-fetde-       felfed  in  fee,  in  his  name  and  blood;  and  it  is  not  the  confideration 

mencs  to  lup-        r  •  j    1    •  •  i 

port  the  intcn-  ^  bemg  a  Conveyance  on  marriage,  or  on  any  other  account, 

tion  of  the  par-   but  the  intention  of  the  parties  appearing  on  the  deed,  that 

ties,  the  fame  as  ^Iwavs  governs  the  court  in  conftruSions. 
to  voluntary  ° 


ones. 


In  the  cafes  of  marriage-fettlements,  the  Court  vw'ill  make  a 
favourable  expofition  of  words  to  fupport  the  intention  of  the 
parties,  and  even  in  voluntary  fettlements,  if  the  words  lean 
more  flrongly  to  the  one  conftruftion  than  to  the  other,  it  muft 
likewife  prevail. 

The  words,  ;/  The  prcfent  cafe  is  more  ftrong  to  this  purpofe  than  any  of 
Grace Buffey pall  ^t,^  ^-^^  j  opinion,  that  it  wlU  be  the  famx 

JO  lon^  li'VCy  arc  '  r  n     n    n   r   i        /•  '  c  '     \     \  \ 

an  affirmative,    here  upon  the  words,  if  fhe  fiall  fo  long  live,  as  11  it  nad  beeu 

implying  a  nega- 
tive at  the  fame  time,  that  if  flie  did  net  live  fo  long,  the  remainder  cf  the  term  fhould  go  over. 


(i)  As  to  the  authority  of  this  cafe,  fee  2  Ff.  237.  660. 

exprefsly 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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cxprefsly  given  her  for  life  only  ;  vide  the  cafe  of  King  v.  Mel-  Hodgeson  y. 
r:?ig,  I  Fent,  214,  '225.  Bussey. 

It  was  allowed  at  the  bar,  even  in  cafe  of  a  freehold,  that 
If  the  words  for  life  only  had  been  inferted,  it  muft  have  put 
it  out  of  doubt,  notwithftanding  heirs  of  the  body  had  follow- 
ed ;  f®  here,  if  foe  fjall  fo  long  live,  is  an  afhrmative,  implying 
a  negative  at  the  fame  time,  that  if  (he  did  not  live  fo  long,  the 
remainder  of  the  term  fliali  go  over  to  the  plaintiffs  ( i ). 

The  reafon  the  words,  heirs  of  the  body^  veil  an  eftate-tail  in 
the  fir  ft  taker,  either  in  the  limitation  of  a  freehold,  or  upon 
a  term,  is,  that  it  includes  iflue  in  infinitum. 

The  fecond  thing  relied  upon  for  the  defendant,  is  the  limi-     [  92  ] 
tatlon  over  being  too  remote.    Vide  Biggins  verfus  Doivlevy  2 
Vern.  600.    Clare  and  Clare ^  Caf.  in  Eq.  in  the  time  of  Lord 
Talbot,  21.     Sabbarton  v.  Sabbarton,  Ditto  55.  and  245. 

I  am  of  opinion,  that  if  the  words  heirs  of  the  body  of  Grace 
Bujfey,  are  words  of  purchafe,  there  is  no  limitation  in  tail, 
and  that  it  is  the  fame  as  if  the  limitation  had  run  to  the  2d, 
3d  and  4th  fons,  or  if  no  fon,  then  to  daughters  ;  for  the  iii- 
tention  was,  that  it  fhould  veft  in  fome  particular  perfon,  and 
not  go  on  in  fucceffion  from  heir  of  the  body  to  heir  of  the 
body,  and  to  executors,  of  the  heir  of  the  body,  but  it 
mull  veft  in  the  firft  taker  j  as  if  it  had  been  to  the  firft  fon, 
his  executors,  adminiftrators  and  affigns,  for  and  during  the 
refidue  of  the  faid  term,  and  for  want  of  fuch  iffiie,  remain- 
der to  the  plaintiff's  heirs  (2). 

Now  the  words  for  want  of  fuch  ifTue,  will  be  the  fame  as  For<wantoffuch 
if  it  had  been  faid,  for  want  of  fuch  fon  or  fuch  daughter;  ^l^g^J^^^^^ 
for  the  word  fiich  confines  it  to  fuch  iffiie  as  is  meant  by  the  of^fuch  (on Tr^* 
words  heirs  of  the  body^  and  then  it  is  not  too  remote  a  re-  fuch  daughter, 
mainder,  but  brings  it  to  the  cafe  of  Gere  v.  Gore.    Vide  2  P.  T^^., 

fjr  Q  j'-^ci^  confines  it 

n  ms,  2^.  '  to  luch  iffue  as 

is  meant  by  the  words  bein  cf  tbe  bodp 

I  am  apprehenfive  it  may  be  obje(51:ed,  that  this  is  like  the  ' 
cafe  of  Higgins  v»  Derby,  1  Salk,  156.  but  the  prefent  differs 
greatly,  for  there  it  was  faid  to  be  an  attempt  to  intail  a  chattel, 
and  therefore  conftrued  to  veft  in  the  firft  fon,  to  prevent  the 
inconvenience  of  a  perpetuity. 

Here  the  words,  heirs  of  the  body^  muft:  rnean  heir  of  the  body  fjeirsof  the  bo- 
living  at  the  time  of  the  death  of.  Edward  Biiffcy,  or  born  in  dy  here  mean, 
fome  reafonable  time  after,  and  that  differs  it  from  all  the  cafes  ^t'^^f  ^t\t 

,       ,         ,  .  '  body  li'ving  at  the 

that  have  been  cited.  death  of  Edivard 

Bujfey  y  or  born 

in  a  reafonable  time  after,  which  differs  it  from  all  the  cafes.k 

Upon  the  whole,  I  declare  the  plaintiffs  Henrietta  Hodgefon 
and  her  fon  intitled  £0  the  truft  and  benefit  of  the  term  of  59 
years,  being  the  reverilonary  term  after  the  deceafe  of  the  de- 
fendant Grace  Bt/jjcy. 

(1)  See  note  i.fvpra,  89.  (2)  The  reafons  here  ftated  are  alfo  mentioned  by 
J^ord  Hard.vicks  in   2  Vf.  236.  66a. 
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'^b'uTse?  '''  .   "^^^^  ^^^^^      ^^^^  ^^'^  ^7^9'  whereby  tlie  fald  term 

is  created,  I  order  to  be  depofited  in  court  for  the  benefit  of 
all  parties  ;  and  dire6l  the  defendant  to  deliver  to  the  plaintiff 
Henrietta  Hodgefon  a  counterpart  of  the  fettlement  in  1731  (i), 

(l)  Reg.  Lih.  A.  1740.  fol.  306. 


c  93  ] 

Cafe  90. 


Blachivell  verfus  Harper^  Decemher  8,  1740. 


S.  C.  Barn.  C. 
R.  21C. 
The  a£l  of  8 
Geo.  2.  tor  the 

encouragement 
of  th';  arts  of 
defijning,  en- 
graving, (3'c. 
Is  not  merf'iy 
confined  to 
works  ot  inven 
tion  only,  but 
means  the  de- 
figning  or  en- 
graving any 

thing  that  is  already  in  nature  (i). 


Queftion  arofe  in  this  caufe  upon  the  a£l  of  parliament 
made  in  the  8th  year  of  Geo.  2.  cJoap,  13.  intitled,  An 
ad  for  the  encouragement  of  the  arts  of  defigning,  engraving 
and  etching  hiftorical  and  other  prints^j  by  veiling  the  proper- 
ties thereof  in  the  inventors  and  engravers  for  fourteen  years,  to 
be  computed  from  the  24th  of  June,  1735(2).  The  plaintiff 
Mrs.  Blackwell  has  engraved  no  lefs  than  300  medicinal  plants, 
and  has  nov/  brought  her  bill  to  eftabUfli  her  right  to  the  fole 
property  in  them,  and  to  reftrain  the  defendants  from  copying 
and  engraving  them,  upon  the  penalties  within  the  a6l  of  par- 
liament. 


•For  the  plaintiff  was  cited,  the  cafe  of  Bailer^  admlniflrator 
of  Johji  Gay^  Efq.  verfus  Walker  and  others ;  the  printers  and 
fellers  of  the  fecond  part  of  the  Beggars  Opera  5  a  perpetual 
injunction  was  granted,  and  an  account  decreed :  it  was  heard 
before  Lord  Chancellor  Talbot. 

Mr.  Attorney  General  for  the  defendant  infilled,  firft,  that  this 
is  a  monopoly,  and  an  infringement  upon  the  common  law; 
the  plaintiff  therefore  muft '  make  out  very  clearly  that  fhe  is 
exa£lly  within  the  words  of  this  a£l  of  parliament. 

Secondly,  That  this  does  not  come  within  the  meaning  of 
the  a£l,  which  has  the  word  inventors. 

For  engraving  is  not  properly  inventing,  and  therefore  is  not 
within  the  a6l,  unlefs  it  had  been  fomething  in  the  mind,  and 
not  already  in  nature,  as  all  thefe  plants  certainly  are. 

Thirdly,  That  the  name  of  the  proprietor  fhould  haVe  been 
engraved  on  each  plate,  and  printed  on  every  fuch  print ;  for 
Mrs.  Blackwell  might  both  deHneate  and  engrave  them,  and  yet 
not  be  the  proprietor  of  them.  It  ought  to  have  been  men- 
tioned at  the  foot  of  each  print,  when  it  was  puMifhed,  the 
day  of  the  firft  printing,  and  the  name  of  the  proprietor,  that 
all  mankind  may  know  when  it  commences,  and  when  it  ex- 
pires, and  that  people  may  be  apprized  to  fell  clear  of  the  pe- 
nalty in  this  acl. 

The  only  charge  againft  the  defendant  is  felling,  which  is 
not  liable  to  the  penalties  of  the  a6l,  unlefs  the  perfon  felHng 
knows  them  to  be  printed  by  one  who  is  not  the  author  and 


(i)  See  the  flatutes  7  Geo.  3.  c,  38. 
17  Geo.  3.  c.  57. 


(2)  Vide  Jejferys  V.  'Baldwin,  Atnh* 
164. 

proprietor 


in  the  Time  of  Lord  Chancellor  Hardwicke.  93 
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)roprletor  of  them,  and  knows  hkewife' who  is  the  real  author  BtACKwEtt 
it  the  fame  time.    The  forty  firft  plants  produced  in  the  caufe  ^- 
tre  as  common  plants  as  exift,  and  are  in  every  herbal  extant ; 
md  ii  could  never  be  the  intention  of  the  a<?i,  to  include  fuch 
IS  iiiventionsj  which  have  been  publifhed  before,  only  in  an- 
)ther  form.  ^ 
Lord  Chancellor, 

The  principal  thing  inlifled  on  for  the  defendant,  Is  the 
want  of  engraving  the  time,  and  the  name^  at  the  foot  of  each 
plate,  as  the  fourteen  years  are  to  commence  from  the  day  of 
the  firft  publicacion. 

It  was  objc^led  in  the  cafe  of  Bailer  verfus  Walker,  that  the 
book  ought  to  have  been  regiftered  in  Stationers^ -Hall,  or  other- 
wife  it  is  not  notice  of  property  within  the  8th  of  Queen 
Anne,  c,  1^.  but  this  obje61:ion  was  over-ruled  by  the  Court. 
This  is  the  firil  cafe  under  the  a£l  of  the  prefent  khig. 
Two  obje£lions  have  been  taken  againfl:  the  injunction,  and 
to  the  account  prayed  by  the  bill. 

Firft,  Againft  the  right  of  the  plaintiff,  as  not  being  fuch 
prints  as  are  within  the  meaning  of  the  acSl. 

Secondly,  If  they  are,  that  Mrs.  Blackwell  has  not  complied 
with  the  terms  of  the  a£t  of  parliament  fo  as  to  veft  the  fole 
property  in  herfelf. 

As  to  the  firft  objeiSlion.  It  is  extremely  clear  that  they  are. 
prints  within  the  meaning  of  the  a£l  of  parliament.  It  has 
been  faid  that  the  words  of  this  ftatute  muft  be  confined  ftriftly 
to  inverition,  and  not  to  engraving  any  thing  copied  from  what 
is  already  in  nature  ;  but  this  certainly  never  could  be  the  defign 
of  the  act. 

The  words  of  the  a6l  are  *^  Every  perfon  who  fhall  invent 
and  defign,  engrave,  etch,  or  work  in  metzotinto,  or  chiaro 
ojcuro,  or  fron;  his  own  works  or  invention,  fhall  caufe  to 

**  be  defigned  and  engraved,  etched,  or  Vv'orked  in  nietzotintoy 

*'  or  chiaro  ofcuro,  any  hiftorical  or  other  print  or  prints,  fhall 
have  the  fole  right  and  liberty  of  printing  and  re-printing  the 

*^  fame,  for  the  term  of  fourteen  years  to  commence  from  the 
day  of  the  firft  publiftiing  thereof,  which  fnall  be  truly  en- 

*^  graved  with  the  name  of  the  proprietor  on  each  plate,  and 
printed  on  every  fuch  print  or  prints." 

But  I  do  not  think  the  a61:  confines  it  merely  to  invention ; 
as  for  inftance,  an  allegorical  or  fabulous  reprefentation  ;  nor 
to  hiftorical  only,  as,  fuppofe  the  defign  of  a  battle,  ^c.  but  it 
means  the  defigning  or  engraving  any  thing  that  is  already  in 
nature. 

Therefore,  I  am  of  opinion,  that  if  there  fhould  be  a  print     f  95  J 
publiftied  of  any  building,  or  houfe  and  gardens,  or  that  great  A  rrint  publi/li- 
defign  of  Mr.  Pine's  of  the  city  of  London,  they  will  all  come  •^fhoufe^"^'^' 
properly  within  this  a£t  of  parliament ;   or  elfe  it  would  be  garden, 
narrowing  it  greatly,  and  making  it  of  little  ufe.  this  adl 

If  it  had  not  been  for  the  ciaufe  thrown  in  for  Mr.  Pine's 
benefit,  any  body  might  have  copied  the  prints  of  the  hangings 

in 
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BLACKwstt  i*n  the  Houfe  of  Lords,  for  what  is  tapellry  but  copies  takeii^ 
ir,   ARPER-  drawings. 

The  defendant,  to  make  out  the  cafe  he  aims  at,  muft  fliewme 
that  thefe  prints  of  medicinal  plants  are  in  any  other  book  or  " 
herbal  whatfoever,  in  the  fame  manner  and  form  as  they  are  re- 
prefented here,  for  they  are  reprefented  in  all  their  feveral  gra- 
dations, the  flower,  the  flower  cup,  the  feed  veffel,  and  the  feed. 

The  fecond  objedion  is,  as  to  the  directions  of  the  ad,  that 
Mrs.  Blackiuell  has  not  complied  with  the  terms  of  it  fo  as  to 
veil  the  fole  property  in  herfelf.  Elizabeth  Elachwell  feulpfit  et 
deUneamt  is  fufficient,  and  are  the  very  words  of  the,a£l  Of  par- 
liament to  fhew  the  perfon  to  be  the  proprietor. 

The  more  material  obje^lion  is,  as  to  the  day  of  publication, 
for  it  is  infilled  here  is  no  terminus  a  qiio^  from  whence  the  term 
is  to  commence,  nor  the  termirms  ad  quern  v/hen  it  (hall  expire. 
The  property  in  lam  of  Opinion  that  the  words  are  only  directory,  and  not 
abfoiutely  tibe  ^^^criptive  of  the  day,  and  that  they  are  only  neceflary  to  make 
engraver, though  the  penalty  incur^  and  that  the  property  in  the  prints  veils  ab* 
tiie  day  of  pub.  folutely  in  the  engraver,  defigner,  fJc.  though  the  dav  of  the 

iic3.tion  IS  not  ii**-  i         ir  /*• 

mentioned.       publication  IS  Rot  annexed  to  the  foot  of  it. 

The  property  of      Upon  the  a£l  of  8  Ann^  c,  19.  the  claufe,  of  regiflenng  with 
without TeS^^  ^^^^  ftationers'  company,  is  relative  to  the  penalty,  and  the  pro- 
firft  regiftered    pcrty  Cannot  veil  without  fuch  entry;  for  the  words  are,  "  That 
with  the  ftation-  "  nothing  in  this  act  fnali  be  conilrued  to  fubjecl  any  book- 
ers' company.     a  fdler,  i^c.  to  the  forfeitures,         by  reafon  of  printing  any 
*^  book,  b'V.  unlefs  the  title  to  the  copy  of  fuch  book  hereafter 
publifhed,  {liall,  before  fuch  publication,  be  entered  in  the 
**  regiiler  book  of  the  company  of  ftationers." 

Here  the  claufe  v/hich  vefts  the  property  is  diftin£l. 
The  claufe  concerning  the  printing  and  re-printing,  and  pub« 
lication,  relates  to  the  penalty,  and  is  diftintSl :  it  is  true,  ia 
the  firil  z€t  the  claufe  is  feparate,  but  that  will  make  no  dif- 
ference in  my  opinion. 
£  p6  3        The  next  confideration  is,  what  will  be  the  confequence. 

The  plaintiif  will  be  intitled  to  a  perpetual  injunction,  but 
not  to  an  account  of  profits,  becaufe  it  would  be  hard  to  make 
the  defendant  account  as  he  was  ignorant  of  the  property. 

In  the  cafe  of  Bailer  v.  Walker,  it  was  dated  by  the  bill,  and 
not  denied  by  the  anfwer,  that  the  book  was  entered  in  Station^ 
ers'-ha!l,  and  cofts  were  given  for  that  reafon. 

There  is  a  material  objeClion  in  this  cafe  againfh  giving  cofls  ; 
that  the  defendant,  though  he  knew  the  plants  were  publiilied^ 
yet  did  not  know  the  exacl  time,  fo  that  they  might  have  been 
publifhed  before  the  2.6k. 

My  conftru61:ion,  that  the  words  requiring  the  day  to  be  an- 
nexed at  the  foot  of  the  a6l  are  dire6lory,  and  not  defcriptive  of 
the  day,  I  do  not  fay  is  fo  certain,  but  judges  may  think  otheiv 
wife(i);  however,  as  it  is  doubtful,  I  cannot  give  ccft33  uox 
decree  any  thino;  more  befides  a  perpetual  injundion. 


(1)  See  Sayer  v.  Dicey,  3  M'il/.  6q. 


in  tne  Time  of  Lord  Chancellor  I-Iardwicic£. 


tVathps  by  her  next  Friend  verfus  Ferdlnando  Waikyns  her  Huf-    Q^^^  pi, 
band,  December  lo,  1740. 


A 


Bill  was  brought  againft  the  hufbnnd  to  have  a  mainte- A  bill  brought 


nance  out  of  her  fortune,  upon  a  fu^^geftion  of  very  cruel  by  a  wife  tor 

\       ^  ■,  maintenancej  on 

ufage  widiout  any  provocation  on  her  iide.  fuggeftion  of 

cruel  ufage  by  the 

hufbmd  J  and  on  the  part  of  the  defendant,  as  an  excufe  for  his  ill  ufage,  depofitlons  were  olfered  to 
prove  a  criminal  converfacion  5  unlefs  it  is  exprefsly  charged  by  the  anfwer,  the  Court  will  not  fuffei 
iuch  depofitions  to  be  read. 

She  vi^as  a  widow  when  the  defendant  married  her,  and  had  a 
confiderable  fortune. 

Several  depofitions  were  read  of  the  hufband^s  cruel  ufage. 

The  plaintifF,  upon  her  marriage  with  the  defendant,  truftcd 
him  to  draw  up  a  bond  v^^ith  his  ov/n  hand  to  fecure  feventeen 
hundred  pounds  for  the  wife,  in  cafe  fne  fnould  furvive  him. 

He  liLev/ife  entered  into  a  bond  for  paying  five  hundred 
pounds  to  the  plaintiff's  fifter,  for  prevailing  upon  the  plaintifF 
to  marry  the  defendant. 

Depofitions  were  offered  on  the  part  of  the  defendant  charg- 
ing very  high  provocation  as  for  infiiance,  the  plaintiff's 
drawing  in  the  defendant  to  admit  one  RalpJ?  Cc:4  into  his  houfe, 
whom  he  fooa  after  perceived  to  hold  a  ftri6ler  correfpondencs 
with  the  plaintiiy  than  he  ought  to  have  done,  and  that  upon 
his  admoniihing  her  in  a  very  mild  manner,  fhe  flew  into  a  very 
great  paffion,  and  left  the  houfe  ;  and  that  the  defendant  went  f  97  J 
to  her,  and  intre?.ted  her  to  return,  and  offered  to  forget  every 
thing  that  had  paffed  *,  and  that  the  hafband,  upon  her  refufal, 
broke  open  the  plaintiff's  cabinet,  and  took  out  the  feventeen 
hundred  pound  bond. 

Lord  Chancellor  faid,  the  Court  will  not  fuffer  any  de-  charging  the 
pofitions  to  be  read  to  prove  a  criminal  converfation  againfh  a  wife  has  behaved 
wife,  unlefs  it  is  exprefsly  char^red  by  the  hufband's  anfwer,  i^^n  indecent 

-t-     ir  1  I-     r       -1      r  r  i        manner,  will  in- 

and  made  part  01  his  defence  and  excufc  for  ill  ufage  of  her,  tiiie  thehufband 
and  was  denied  in  the  cafe  of  Sidney  verfus  Sidney^  3  If^ms.  evidence 
269  ( I )  ;  but  it  being  charged  by  the  anfwer  in  this  cafe,  that  ^fj^^  colaverfa-' 
fne  behaved  in  a  very  indecent  manner  with  one  C^.v,  he  thought  tion. 
it  fufficient  for  the  defendant  to  read  evidence  againff  the  plain- 
tiff of  criminal  converfation,  for  it  is  not  neceflary  to  make  the 
charge  in  grofs  terms,  but  fufficient  as  it  is  charged  here  for  the 
Court  to  know  v/hat  is  aimed  at  by  the  anfwer. 

The  depofitions  were  then  read  for  the  defendant,  fuggefting 
that  the  plaintiff  held  a  private  and  unlawful  correfpondence 
with  Ralph  Cox,  one  of  the  plaintiff's  witneffes,  and  likewife 
to  her  being  feen  in  bed  witli  one  Daivs, 

There  appears  to  me  to  be  a  fufficient  ground  for  tins  court  Though  a  huf- 
to  diredl  an  inquiry  what  eftate  the  defendant  has,  to  make  fa-  ^^"'^  iTipofed 

*■      ^  '  on  a  wite,  by 

giving  her  a  bond 

void  at  law,  yet  this  court  will  eilabllih  the  agreement  according  to  the  Intention  of  the  parties. 

(l)  Moore  V,  Moore,  ante  I  vol.  276.    Clarke  v.  Pcriafn,  pfi.  ^^y. 

tisfaclion 
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WATKY^S. 


Watkyksv.  tisfa£llon  for  impofing  upon  the  plaintiff  at  the  time  of  the  ■'^^ 


marriage  %  for  if  there  be  fraud  and  impofition  on  the  part  o^,: 
the  hufband,  this  court  will  interpofe,  and  make  the  agreement^' 
according  to  the  intention  of  the  parties,  and  though  the  bond  ' 
may  be  void  in  law,  yet  the  Court  will  eftablifh  it  in  favour  of  i 
the  plaintiff  (i). 

This  court  will      The  great  obje(£lion  is  the  elopement  and  adultery  of  the  wife, 
not  allow  a  wife  ^nd  that  the  Court  will  not  eive  any  maintenance  to  a  wife  who 
where  there  is    mn^^enaves  in  this  manner  J  and  it  is  true,  upon  luii  proof  of" 
full  proof  of  her  fuch  behaviour,  that  they  will  not  allow  the  wife  any  thing  foy 
elop^^ntand    maintenance  (2).  I 

Where  a  witnefs     Bu.t  the  evidence  here  is  not  quite  full,  though  in  one  of  the  • 
.%"orexcuipuI  ^^^pofitions  a  Vv^itnefs  indeed  goes  fo  far  as  to  fay,  that  fhe  faw 
ing  her  own 'be-  her  miflrefs  in  bed  with  one  Daws  betv/een  the  firft  and  fecond 
haviour  firft,  no  marriage,  but  I  do  not  much  like  the  account  this  witnefs  gives 
be^plid°tcf  her'^       herfeif,  that  fhe  lived  as  a  fervant  to  the^'plaintiff  before  the 
cviderice,againil  fecond  iTijarriage,  and  notwithftanding  fhe  faw  this  improper 
e^her'"'^"^  °^    behaviour  in  her  miftrefs,  yet  ftie  did  not  think  it  wrong  to  live 
on  with  the  plaintiff  even  after  her  fecond  marriage  ;  and  where 
a  witnefs  is  under  a  neceffity  of  firft  exculpating  herfeif,  no  re- 
gard ought  to  be  given  to  her  evidence. 

On  the  plaintiff  's  fide  there  is  very  ftrong  and  fubftantial  evi^^ 
dence  of  her  being  cruelly  and  barbaroufly  ufed. 
f  98  J  On  the  defendant's  fide  very  loofe  and  trifling  with  regard  to 
this  point,  for  there  is  evidence  only  of  perfons  who  now  and 
then  came  into  the  family,  which  amounts  to  nothing  at  all,,  for 
a  hufband  and  wife  may  live  very  unhappily  together,  and  have, 
notwithftanding,  prudence  enough  to  keep  within  bounds  before 
Grangers. 

I  can  do  no  more  in  this  cafe  than  Lord  Chancellor  Kwg  did 
in  the  cafe  of  Colemore  and  Colemore  (3),  when  he  framed  his 
decree  by  way  of  analogy  to  the  writ  of  ne  exeat  regno^  and  im- 
pounded the  fortune  of  the  hufband  for  the  wife's  maintenance 
till  he  fhoukl  think  proper  to  return. 

I  mull  declare  the  bond  to  be  an  impofition,  and  that  the 
money  ought  to  have  been  fecured  to  her  to  be  paid  out  of  her 
own  fortui\e,  in  cafe  flie  furvived  him ;  I  muft  likewife  refer  it 
to  a  Mafter  to  take  an  account  of  the  perfonal  eftate  of  the 
plaintiff  before  her  marriage  come  to  the  hands  of  the  defend- 
ant fince  the  marriage,  or  to  any  other  perfon  by  his  order  and 
for  his  ufe,  and  fo  much  of  it  as  remains  in  fpecie  of  capital 
and  principal  money  arifing  out  of  fuch  eflate  and  effefts,  to  be 
placed  out  in  real  or  perfonal  fecurities,  in  the  name  of  a  truflee 
to  be  approved  of  by  a  Mafter,  in  truft  to  pay  the  intereit  arifing 
therefrom  in  fuch  manner  as  is  hereafter  mentioned  during  the 
joint  lives  of  the  plaintiff  and  the  defendant ;  and  in  cafe  the 
defendant  fhall  die  in  the  life-time  of  the  plaintiff,  then  to  fe- 

(1)   Vide  Gage  v.  Aaojiy    Com,  67.     i  Cha.  Rep,  60.    Beard     Beard,  pojl. 
I  Salk,  325.    Camel  v.  Buckle y  2  P.  W,     3  vol.  72. 

243.     Aeion  v.  Pearcet   2  Fern,  480.        (2)  Moore  v.  Moore,  ante  I  vol.  276. 
Tjrrel  v.  Hope,  pojl.  561.    Sioit  V.  Jjloffy       (3)  S.  C.  cited  pojl.  3  vol.  296. 

cure 


to 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


;are  the  fum  of  1700/.  the  principal  money  in  the  bond  to  be  ^"^"^^^^^  ^' 
r.iid  to  the  plaintiff  within  fix  months  after  the  defendant's  atkyns. 
leath. 

And,  as  it  appears  to  the  Court,  the  hufband  has  poffeffed  The  hufband 
limfelf  of  the  greateft  part  of  the  wife's  fortune,  and  is  gone  5^.^^dom?inter. 
)ut  of  the  kingdom  without  leaving  a  provifion  or  maintenance  cit  ouc  of  truft 
•or  her,  I  decree  that  the  interefc  arihng  from  the  truft  money  money  directed 
hall  be  paid  to  her,  till  he  thinks  proper  to  return  ^nd  maintain  tfn 
aer  as  he  oug'nt,  and  decree  the  defendant  to  pay  cofts  ( i ).         thinks  proper  to 

return,  and 
maintain  her  as  he  ought 

(0  Reg.  Lib.  B.  1740.  foh  67.  But  maintenance  to  the  wife,  unlefs  upon  an 
notwithftanding  this  cafe  and  that  of  agreement  between  them,  or  after  a  di- 
Williams  v.  Calico,  2  Fem.  752.  it  vorce  in  the  ecclefiaftical  court.  See 
feems  that  the  Court  of  Chancery  cannot  Head  v.  Head,  poji.  3  vol.  547.  550. 
compel  the  hufband  to  pay  a  feparate    Fonblanque^s  Treati/e  of  Eqtdiy,  i  vol.  96, 


Walker  vtx^MS  Walker^  December  10,  11,  1740.  Cafe  92, 


S.  C.  Barn.c. 

.14. 


70HN  iValhr,  the  eldefh  brother  of  the  family,  being  pretty 
near  his  end,  applied  to  Thomas  Walker,  the  plaintiff,  and  s.  C.  cited  iVef. 
to  his  filler,  who  had  folicited  him  to  do  fomething  for  them,  251. 
and  told  them,  if  you  will  furrender  your  copyhold  eftate,  as  whedier 
you  have  no  children  of  your  marriage,  for  the  benefit  of  your  parol  evidence 
brother  Ralph  TFalker,  the  defendant,  I  will  fecure  an  annuity  may  be  admitted 

c  c  ,  ^  ■'   on  f.he  partOi  the 

of  5/.  per  ann,  lor  your  life,  and  an  annuiLy  or  2/.  10  J.  lor  defendant  (as 
your  filler :  the  plaintiff  did  agree  to  the  terms,  and  promifed  there  was  no 
to  furrender  his  copyhold  efhate ;  upon  which  John  Walker  far-  ^g''^*^- 
rendered  his  copyhold  eftate  to  the  defendant,   charged  with  him  and  the 
*thefe  annuities;  the  defendant  refufes  to  pay  them,  unlefs  the  plaintiff) toe lia- 
plaintiff  will  furrender  his  own  copyhold  eftate  purfuant  to  his 
promife  to  John  Walker,  adtmtted  to  read 

farol  eviJencef  to  rebut  the  equity  Jet      by  the  bilL 

The  queflion  (as  there  is  no  written  agreement  of  this  tranf-    [  ^99  ] 
a£lion  between  John  Walker  and  the  plaintitf )  if  parol  evidence 
may  be  admitted  to  eflablifh  this  fa£l. 

Mr.  Chute y  of  counfel  for  the  defendant,  infifted,  that  a  man 
who  comes  into  a  court  of  equity  ought  to  have  clean  hands, 
and  to  do  equity  by  furrendering  his  copyhold  lands  purfuant 
to  his  agreement  with  John  Walker :  and  upon  the  general 
do6lrine  that  parol  evidence  may  be  admitted  to  rebut  an  equity, 
cited  the  following  cafes;  The  Coiintefs  verfus  The  Earl  of  Gain/- 
borough,  2  Vern,  252.  Eq.  Ca,  Abr,  230.  Oldham  verfus  Litch- 
ford,  2  Vern.  506.  Eq.  Ca.  Ahr,  231.  Gafccigne  Thwing 
and. others,  i  Vern.  366.  Malabar  verfus  Malabar,  before  Lord 
Chancellor  Talbot,  Cafes  in  his  Time  78.  The  defendant  was 
heir  at  law  both  to  John  Walker  and  the  plaintiff. 

Lord  Chancellor,  • 
There  are  a  great  many  inflances  in  this  court  where  parol 
evidence  will  be  admitted  to  be  read  to  rebut  an  equity  fet  up  by 

the 
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■^ALKER^v.  the  plamtift,  in  the  cafe  cf  refulting  trufts  (i) ;  and  then  it  wil| 
ALKSR.     QQi'^Q  iQ  {^[^^  jf  2>  plaintiiF  has  failed  at  Jaw,  as  the  prefent  has 
done,  and  comes  into  this  court  for  equity,  whether  the  defend-* 
ant  fliall  not  be  admitted  to  read  this  parol  evidence  to  rebut  the 
equity  the  plaintiff  fets  up  by  this  bill. 

I  am  very  clear  of  opinions  that  fuch  evidence  ought  to  be  ad* 
mitted  here,  and  would  be  a  great  injuftice  to  the  defendant  if 
it  was  not. 

TKe  defence  It  is  not  rightly  dated  when  it  is  faid,  the  evidence  to  be  read 
arifes  here  from  13  in  fupDort  of  an  apreement,  but  may  more  properly  be 
thephintifl-,  and  ^^^d  to  be  a  delence  aniing  from  the  traud  and  impofition  of  the 
therefore  not    phintiit,  and  has  nothing  in  the  world  to  do  with  the  fiatute  of 

and  Perjuries.        Here  is  a  lurrender  in  purfuance  of  an  agreement,  with  an 
annuity  charged  upon  the  defendantj  the  furrenderee  for  the  plain- 
tiff's benefir,  and  he  refunng  to  perform  his  part,  is  not  this 
fuch  a  cafe  as  the  Court  will  relieve  ? 
Where  aperibn      Suppofe  a  perfon  who  advances  money,  fliould,  after  he  has 
advancing  mo-    executed  the  abfolute  conveyance,  refufe  to  execute  the  defea*! 

ney,  retules,  .  ^  ,  '  '    n   r    -i  r 

after  an  abfolute  fauce,  v/di  not  tuis  court  relieve  againil  fuch  fraud  (aj* 

conveyance,  to 

execute  a  dcfeafauce,  this  court  will  relieve. 


The  agreement  as  fet  forth  in  the  defendant's  anfwer  is  proved 
by  three  witnefies  in  the  fulleil  manner,  and  their  being  rela- 
tions is  no  obje£lion  to  their  competency.  Four  pounds  per 
(  100  ]  ann,  is  the  value  of  the  copyhold  eftate,  which  the  plaintiff,  ac- 
cording to  his  agreemient  with  John  W^alkery  was  to  furrender 
the  inheritance  of,  fubjeft  to  his  own  and  his  wife's  life. 

The  queftion  is,  Whether  the  plaintiff'  is  intitled  to  have  the 
aid  of  a  court  of  equity,  to  recover  the  annuity  which  he  has 
failed  in  at  law  ? 

I  am  of  opinion  that  the  plaintiff  is  not  intitled  to  have  tha 
aid  of  a  court  of  equity,  and  that  it  would  be  contrary  to  the 
rules  of  juflice  \  for  ic  appears  to  me  plain,  that  John  IValkcr 
intended  to  grant  thefc  annuities  or  rent-charges  conditionally 
only. 

It  was  held  to  be  a  defedive  charge  at  law,  and  therefore  the 
plaintiff  comes  into  this  court,  fuggeftmg  it  to  be  an  equitable 
charge. 

The  defendant  infuls  that  he  ought  not  to  have  the  aid  of  a 
court  of  equity,  to  fupply  this  defect,  unlefs  he  will  do  equity 
in  performing  his  part  of  the  agreement,  by  which  he  drew  in 
John  Walker  to  furrender  his  copyhold  eftate  charged  with  the 
annuities. 


(i)  Cainfborov.gh  v.  Gain/borough, 
2  Vern,  252.  Granville  v.  Beaufort ^ 
2  Vcrn.  648.  Wi7ig field  v.  Alkinfoh^ 
2  Fern,  673.  Llttleburyv.  Buckley ^  2  Ver?/. 
677.  Batchelor  v.  ^earle^  2  Vern,  736. 
Pttlt  V.  Smithy  V  P'  9-  i^^ron  v. 
Nnvtcn,  2  P.  W.  160.  9  Mod,  I  1..  Rut- 
land v.  RiUland,  2        H\  210,  Braf- 


bridge  v.  Woodroffe,  ante  69.  Ulrich  v. 
Litchfield,  poji.  373.  Robinfon  v.  Gee, 
I  Vef.  253.  BUnkhorn  v.  Feafi,  2  Fefi  28. 
Lake  V.Lake,  Amb.  126.     1  Wilf,  ^IZ* 

s.  c. 

(2)  Maxvjclly*  Mont  acute  i  Free.  Cha. 
^26.  Toung  V.  Peachy,  pcfi.  258.  Joynes 
V.  Statham,  pofi.  3  voL  3S9, 

The 
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The  material  part  of  the  defendant's  evidence  is,  that  in  three  ^^^^j^*^^' 
days  after  yo/m  ffnlker's  furrender,  the  plaintiff  declared,  I  have  alkkr* 
Jol^i  JValher  faft,  but  he  fhall  not  have  me  faft. 

Neither  the  fact  is  charged  by  the  defendant's  witnefTes,  nor 
the  credit  of  the  witnefles  impeached  by  the  plaintiff's  evidence. 

The  fteward  of  the  court  examined  for  the  plaintiff,  and  con-  J^^J^^^'"'^^^ 
cerned  in  the  tranfa6lion,  fwcaring,  that  at  or  before  the  time  nlve^^hfarcTof 
of  the  furrender,  he  never  heard  of  the  agreement  infiffed  on  by  the  agreement 
the  defendant,  is  a  manifefc  evafion,  and  a  negative  Pregnant  ^J  ^^^'^j^^^^^^^ 

that  he  heard  of  it  after  the  furrender.  negative 'preg- 

nant, that  he  h»;ard  of  it  ailcr. 

The  plalntiffj  for  thefe  reafons^  is  not  intltled  to  relief  in  this 
court,  for  fuppiying  the  dcfe(St  of  a  legal  conveyance,  but  it  is 
rebutted  by  the  equity  fet  up  by  the  defendant. 

I  am  not  at  all  clear,  whet" her,  if  tlie  defendant  had  brought  Where  a  part  of 
is  crofs  bill  to  have  this  agreement  eftablifhed,  the  Court  would  ^^^'^^^•^^"^^"ti* 

1  ,  .  &    ^  ,     .  r    '     r    pel-formed  on  one 

ot  have  done  it,  upon  conlKAen.ng  tins  jn  tiie  ngnt  or  thoie  lide,  itisjuftit 
cafes,  where  one  part  of  the  agreement  being  performed  by  one  .^^'■^^'^  carried 
fide,  it  is  but  common  jufl:ice  it  be  carried  into  execution  on  the  on^riie'^JtSr?^ 
other,  and  the  defendant  would  have  had  the  benefit  of  it  as  an 
agreement  (i). 

The  allowing  any  other  conArudtion  upon  the  ffatute  of 
[Frauds  and  Perjuries,  would  be  to  mnlce  it  a  guard  and  protection 
to  fraud,  inftead  of  a  fecurity  againfl  it,  as  was  the  defign  and 
intention  of  it, 

Decreed,  No  cofts  on  either  fide  (  2). 

(i)  ^QtLr^con  v,  Mmlns^pofl.  3  vol.  .f.  (2)  Reg.  Lib.  1740.  fol.  47.  Bill 
note.  difmhTed. 


button  VQxin^  Stone  and  others,  Deceruber  10,  1740,  at  the  Rolls,     [  loi  ] 
before  Mr.  Juflic  e  Wright,  Cafe  93. 

A Surrender  of  a  copyhold  eff  ate  to  the  hul.hand  for  life,  to  ^  copyhold  fur* 
the  wife  for  life,  and  to  the  h  ;jrs  of  the  bodies  of  the  huf-  rendered  to  the 
band  and  wife,  remainder  in  fee  to  ithe  furvivor,  did  not  veft  an  to^Se^tif^fof* 
abfolute  eftate-taii  in  the  wife,  who  furvived,  but  only  gave  her  ufe,  ^re'l^alndlr 
an  eftate-taii  after  poffibility  of  ijfue  extinBy  and  the  eftate-tail  vefts  to  the  heirs  of  the 
in  the  perfon  who  is  the  heir  of  the  body  both  oi  hufband  and  ^odiesofhuiW 

'  c    /    \  2nu  wircj  re- 

vU*  ,  mainderinfeeto 

the  furvivor, 

live:  to  the  %v]fe,  ivbofurviwd,  an  eftate-taii  only,  after  poJiblHty  of  tfue  extinff,  and  the  ejiate-teii  -vefi* 
\n  the  heirs  of  the  hufiand  and  'Wife,  ' 

In 

(i)  IV.  ;N'eighhoiir  in  I J  2g,  furrender-  Mary  furvivcv  U  Thefe  copyhold  pre- 
fed  the  copyholdb  in  queftion  to  truliees  miiies  were  mc  a  tgaged  to  the  plaintiff  in 
(who  were  never  aditiitted)  and  to  their  1733,  and  his  lurrender  was  renewed  in 
keirs,  in  trafl  for  himfelf  for  life,  re-  1735  and  1736  ,  The  lord  of  the  manor 
mainder  to  his  wife  Mary,  and  the  heirs  had  refufed  to  dmit  the  mortgagee,  and 
if  her  body.  This  fettlement  was  made^  gave  him  notice  of  the  prior  lurrender. 
^ter  marriage,    h^,  N sigh  hour  iXvtdi,  and    The  mortgagee   now  brought  his  bill; 

when 
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^  StIne  ^^^^^      furrenders  of  copyhold  eftates  the  fame  con- 

The  W  con-  ^^^^^^^^         ^^^^  P^ace  as  in  all  other  conveyances  at  law :  andf 
ftruaion  takes       held  in        verfus  Coke,  Holies  Cafes  164.  (i).  by  the  whole 
p)aceincopy-    Court,  that  a  Hmltatlon  of  ufes  in  a  copyhold  furrender  muft  be 
oSf/iawcon-   conftmed  by  the  fame  rules,  as  if  it  were  a  hmitation  in  any  ,; 
weyances.        Other  conveyance  at  common  law  (2) ;  and  that  the  intent  of  the! 

party  is  not  fufficient,  as  in  a  will.  \ 
Where  there  is  a  clear  tenancy  in  tall,  there  is  no  occafion  £oT  h 
the  remainder-man's  bein.g  a  party  to  a  bill  of  foreclofure;  but  ^ 
if  there  is  an  exprefs  ellate  for  life,  the  remainder-man  ought  to  | 
be  a  party.  " 
Before  admit-        A  mortgagee  who  is  not  in  poflefTion,  may  bring  his  bill 
tance,  amortga-  againft  a  mortgagor  befQ3:e  admittance  for  a  decree  of  foreclofure, 
m  onorecio?  ^  ^^^^  ^^^^^  obtained  fuch  a  decree,  may  bring  his  ejedrnent 

Cure,  and  after  for  the  poffelfion  of  the  mortgaged  premifles. 

a  decree,  an 

♦jeitment  for  the  pofTeffion  of  the  premifles.  • 

The  mortgagee  here  has  brought  his  bill  agalnft  a  mortgagor 
to  compel  him  as  tenant  in  tail  to  make  a  good  title  by  fufferiiig 
a  recovery  (3). 

I  do  not  apprehend  faid  Mr«  Juflice  Wright,  that  this  court 
will  point  out  what  title  the  m.ortgagor  fhall  make,  but  will  de- 
cree him  to  make  fuch  titlt^  to  the  mortgagee  as  he  is  capable  o 
doing,  and  therefore  I  dire  ft  a  good  title  to  be  made  by  the  de 
fendant  to  the  plaintiff,  and  the  principal,  interefl:,  and  cofts  O' 
the  mortgage  to  be  paid  in  i(ix  months,  or  the  defendant  to  Hand 
abfolutely  foreclofed. 
Though  the         Where  there  is  no  replic^ition  to  the  anfwer,  a  defendant  is 
re-Ued^to^the'^°^  intitled  only  to  cofts  according  to  the  courfe  of  the  court ;  but 
defendant's  an-  notwithftanding  the  plaintiil' has  not  in  this  cafe  replied  to  the 
fwer,yetdefiring  aufwer  of  the  lord  of  the  manor,  yet  defiring  an  a61:  to  be  done 
wmintltirth'^*       ^^"^^  ^^^'^^  ■y/V^'/zV^'/,  the  a.dmitting  him  to  the  copyhold  eflate, 
defendant  to  his  he  muft  pay  this  defendant  c:ofts  to  be  taxed  by  a  Mafler  (4). 

CoAs  to  be  taxed. 


when  it  was  decreed^  that  the  fef:tlement 
was  fraudulent  agalnft  the  plaintiff,  and 
that  he  ihould  be  admitted  unde;r  the  faid 
furrender:  but  upon  payment  of  the 
mortgage-money  and  intereft,  the  plain- 
tiff was  to  re-convey  the  p-remifTes  to 
Stone  and  his  wife,  who  was  formerly  the 
widow  of  IV.  Neighbour,  lleg.  Lih»  B. 
1740.  fol.  70.  See  Mr.  Fearne\  obfer- 
vations  on  this  cafe.    Efff^y  on  Co?it.  Rem. 

44  3- 

(i)  I  P.  PF.  70.  S.  C.    See  Fljhtrv. 

Wiggy  I  Cox's  p.  PV.  14.  n.  I.  Rigdms* 
Fallier,  2  Fef  257, 


(2)  Copyhold  eftates  are  not  within 
the  ftatute  of  IJfes^  27  Hen,  8.  c.  10. 
Cro.  Car.  44.    2  Fef  257. 

(3)  In  Tmrle  v.  Ratidy  2  Bro.  Cha.  Rep. 
650.  Lord  Thurloiv  obferved,  that  if  a 
tenant  in  tail  mortgage,  the  covenant 

for  further  affurance  may  be  taken  hold  on 
as  a  plank.^  See  Edivards  v.  Jippkbee, 
in  note,  ibid.  652.  Pye  v.  Daubuz^ 
3  Bro.  Cha.  Rep.  595. 

(4)  See  Niv^'Jham  v.  Gray^  fofi,  286, 


in  the  Time  of  Lord  Chancellor  Hardwicke.' 


IC2 


T'lmeiuen  verfas  Perhins,  Dccemhcr  15,  1740,  at  the  RoHs^  be-    Cafe  94. 
fore  Mr.  Juftice  Wdliam  Fortifcue, 

TH  E  will  of  John  Hitchuis. 
"  Itcm^  all  thofc  my  freehold  lands  and  hop-grounds  ^jj  n-cehold 
with  the  mefl'uages  or  tenements,  barnsj  ^c*  now  in  the  te-  la -.di  in  tlic  te- 
nure  and  occupation  of  the  wAAo^i  Leach,  and  all  other  ^^""-^  Jq^^^^.'',''^  the" 
reil  and  refidue  and  remainder  of  my  eitate,  confijl'wg  in  ready  rcfiluJof  my 
money,  plate,  jewels,  lenfes,  judgments,  mortgages,  t^c.  or  in  atiy  eJt  it",  confuling 
other  thing  luhatfocver  or  wherejoever  (i),  I  give  unto  my  dearly  ^^yl^^f^y^'^i^l^* 
"  beloved  Arabella  Hitchins  and  her  alfigns  for  ever."  icafe*,  judg- 

ments, mcrt- 

fages,  &c,  or  in  any  other  thing  whercfoever  or  whatfoever,  I  give  to  A.  H.  or  her  affigns  for  ever. 
'he  Court  uo'ill  'intend  an  intcjiacy  in  fauour  of  the  heir  at  laisJ^  unjcj$  there  is  a  clear  ir.tention  to  ^afs 
the  real  ejiate. 

The  queftion  is,  Whether  the  refidue  palled  to  Arabella  or 

ROt? 

There  is  no  doubt  but  the  words,  to  Arabella  and  her  ajjigns 
for  ever,  will  carry  the  fee  to  her  without  the  word  heirs  (2). 

It  has  been  infilled  for  the  plaintiff,  that  the  words  in  the 
preamble  of  the  will     as  touching  the  temporal  ejlate  nvith  ivhich 

it  hath  plcafcd  God  to  blefs  me,  I  give ^  bequeath,  and  dijpcfe  oj^  as 

folloiusy'^  {hew  plainly  the  teftator's  intention  to  difpoie  of  his 
whole  eftate,  and  that  the  Court  will  never  intend  an  inteilacy 
of  any  part ;  and  that  the  word  ejlate  will  include  lands  as  well 
as  perfonal  eitate,  and  though  coupled  vvith  words  applicable  to 
perfonal,  yet  will  pafs  freehold. 

Although  it  would  have  been  flronger  if  the  v/ord  real  had 
been  added,  yet  however  this  will  not  do,  unlefs  there  are  fome 
words  that  (hew  the  intention  to  pafs  tlie  real  eftate,  or  the  Court 
will  intend  an  inteilacy  in  favour  of  an  heir  at  law. 

The  word  eftatc  itfelf  indeed  may  include  as  well  real  as  per- 
fonal j  yet  when  the  teftator  has  exprefled  himfelf  by  fuch  words 
as  are  applicable  to  perfonal  only,  I  cannot  intend  he  meant  the 
real  eifate  (3). 

Whatfoever  and  wherefoever  mull  be  conhned  to  the  things 
antecedent,  and  is  reftrained  to  the  hop-grounds  and  leafeholds; 
for  if  he  intended  to  give  his  wife  all  his  real  eilate,  why  did  he 
mention  only  the  EJfex  eftate. 

Efhate,  where  it  is  only  coupled  with  things  that  are  perfonal, 
fhall  be  reftrained  to  perfonals.  Vide  JVilki:dsn  and  Mercam,  or 
Merryland,  Cro,  Car,  44.1*  449.    Sir  }p^,  Jones  Rjp,  380. 

The  (late  of  this  cafe  as  it  ftands  in  RoVd s  Abridgnicni  334.     [  103  ] 
pL  14.       That  if  a  man  feifed  in  f^e  of  any  laiuis,  and  alfo 

pojfjfed  of  certain  leafes  of  lands,  devifes  the  leafes  to  5. 

and  then  devifes  to  his  executor  ail  the  rcfidue  of  his  eftates, 

(1)  Thefe  words  in  Italics  do  not  ap-  (3)  See  the  cafe  of  Ridcut  v.  Pajne, 
pear  in  the  Regifter's  book.  /<?/?.  3  vol.  486. 

(2)  Co.  Litt»  9.  b.     Chamherlayne  v, 
burner ,  C7  0.  Cay.  1 2^. 

Vol*  U*  H  .,  «  mortgages, 
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TiMEWELt  V.  i(  mortgages,  goods,  ^c.  his  debts  paid  and  funeral  expences 
£RKiNa-     ^^  difchargexij  this  iviI/  pafs  a  fee  to  the  executor  by  the  word 

"  eflates  being  coupled  with  the  word  ^gWj-."  ^Hill,  lo  C.B.R. 

between  Wiihinfon  and  Merlam,  per  cur,  upon  a  fpecial  verdift ; 

but  it  appears  to  have  been  otherwife  determined  on  fearching 

the  record  of  the  judgment. 

I  think  the  prefent  cafe  is  fhronger,  becaufe  though  the  word 

poffejjed  is  not  mentioned,  yet  there  are  other  words  which  make 

it  ftronger ;  for  here  the  word  eftate  is  exprefsly  confined  to 

perfonals,  as  plate^  jewels,  rings,  judgments,  mortgages,  t£fc, 

which  are  all  perfonal  eftate,  and  therefore  I  think  the  refidue  of 

the  real  eftate  does  not  pafs. 

But  fuppofing  it  would  admit  of  a  doubt,  yet  certainly  the  heir 

at  law  ought  to  be  preferred,  unlefs  the  intention  of  the  teftator 

to  exclude  him  appears  exceeding  plain. 
Atfevlfeofpkte,      Arabella  TimewelP s  will. 

jewels,  linen,       4c  J  griye  td  Alary  Tifveiuell  all  mortefag^es,  ground-rents,  iude- 

houfehold  goods,  f      o^-  t  I,  /i    V?  i,  .  i  i. 

and  coach  and  mcnts,  c5r.  whatcvcr  1  havc  or  lhali  have  at  my  death,  as 
horfes,  will  be  *^  plate,  jewels,  linen,  houfehold  goods,  coach  and  horfes  for 
confined  to       cc  }^er  ufe,  that  no  huiband  fhall  meddle  with  them,  and  at 

things  of  the        ,,,1.1  1  n        1  r 

fame  nature,  and      death  to  givc  them  to  whom  ihe  pleaies. 

goidfmiths*  «  Item,  I  give  my  houfes  in  Broad-JIreet  and  Throgmortofi  to 

biiiT' do"not^'^^  "  ^//r^gZ'  Timewell  for  lier  own  ufe,  to  give  away  at  her  death  to 
paf5  by  thofe         whom  flic  plcafcs. 

^^i^^i*  IteiJi,  I  give  to  Sarah  Perkins  my  freehold  eftate  in  Effex^ 

to  difpofe  of  to  whomfoever  fhe  pleafes,  and  my  two  houfes 
at  Croydony  it  being  ail  freehold,  for  her  own  ufe,  and  if  fhe 
*^  fliould  have  children,  for  her  to  give  to  them  as  flie  pleafes ; 

but  if  flie  die  leaving  none,  to  Mary  Timeuuell  and  ,her  chil- 
«  dren." 

At  the  laft  part  of  the  will  ilie  fays,  "  I  think  I  have  given 
them  as  equally  as  I  can,  and  hope  my  two  daughters  will 
live  in  great  harmony  and  friendfliip  together." 
One  part  of  the  Vvdil  relates  to  Sarah  Perkins  \  as  to  the  lands 
in  Efjex  and  the  houfes  in  Croydon^  it  does  not  appear  to  me  fo 
clear  what  eftate  Sarah  Perkins  has ;  but  whether  ftie  has  an  eftate 
for  life  with  a  remainder  to  her  children,  or  whether  ihe  has  an 
eftate-tail  with  a  power  of  difpofing  as  flie  pleafes,  is  not  necef- 
farv  for  me  to  declare  now,  as  flie  has.  no  children, 
f  104  ]       There  is  no  doubt  but  Mary  Thnewell  is  intitled  to  the  fee  in 
thofe  eftates  which  are  not  exprefsly  devifed  to  Sarah, 

I  am  of  opinion  the  goldfmiths'  notes  and  bank  bills  did  not 
pafs  by  the  will  to  Mary  TUmeivell^  for  though  there  is  no  doubt 
but  the  general  words,  ivhatever  I  have  or fjjall  h'HiYt  at  my  dejith 
•would  have  pafied  them,  yet  the  particular  words  which  fpllow, 
as  plate,  jev/els,  ^r.  confnie  and  reftrain  them  to  things'  of  the 
fame  nature,  and  fo  laid  down  in  the  cafe  of  Tr afford  and  Ber- 
rigty*  and  therefore  as  they  do  not  pafs  they  muft  go  equally  be- 
tween the  two  fifters. 

It 


*A  man  dcvlfed  to  his  niece  all  his  goods,  chattels,  houfohoLi-ftufF,  furniture,  and 
Otiici  lhlj}^<^  wUich  thep  v^cx(;j  or  ihouid  be  in  liis  iiuufe  at  the;  inxic  of  his  des^th, 

and 


in  the  Time  of  Lord  Chancellor  Hardwicke.  104 

it  has  been  faid,  that  as  the  teftatrix  has  exprefsly  devifed  Timewfll  v, 
the  ground  rents  to  Mary  Timewelly  the  defendant -S^r^^  Perkins  ****kins. 
is  bound  by  it^  becaufe  flie  herfelf  takes  by  another  part  of  the 
will,  and  for  that  reafon-fhe  cannot  except  to  particular  devifes^ 
but  mufr  take  the  will  in  che  whole. 

But  this  argument  will  not  hold  here,  for  it  is  not  a  particu- 
lar ground-rent  that  is  devifed,  and  as  the  teftatrix  might  have 
other  ^round-rents  of  her  own  to  fatisfy  this  part  of  the  will,  I 
lhall  intend  it  fo  ;  and  befides  it  is  impoffible  {lie  could  give 
away  to  Mary  from  Sarah  what  was  Sara/j^s  inheritance  from  her 
father  ( I ). 

and  fome  time  after  died,  leaving  about  265 /.  In  re&dy  money  \n  the  houfe  ;  and  It 
was  decreed  that  this  ready  money  did  not  pafsj  for  by  the  words  other  things  ftiall  be 
intended  things  of  Jike  nature  and  fpecies  with  thofe  before  mentioned.  Mkb.  I729» 
between  Trafford  and  Berrlge  (2). . 

(l)  Reg.  Lib.  B.  1740.  fol.  141*  Boon,    2    F'tf.    279,    280.      Robert  v* 

(?)  1  Eq.  Ah.  20\.pL  14.  S.  C.    Cook    Kjjyn,  poji,  113. 
V.  Oakley^  1  /*.  I'F,  303.    Cornforth  v.  f 

Ridoiit  verfus  The  Earl  of  Plymouth  and  others  In  the  Paper  of     Cafe  9^. 
Exceptions,  December  16,  1740. 

THE  queftion  was,  whether  jewels,  rings,  pi£lures,  dref-  S.CanteiyoL 
fing  plate  and  other  trinkets,  given  to  Mrs.  Lewis  prior  ^v^ere  a  huf 
to  her  marriage,  belong  to  her  as  her  feparate  eftate,  and  the  band's  perfonai 
hufband  is  to  be  confidered  only  as  a  truftee  for  them  :  and  as  ^^•"^'^^j.^^  ^"f" 
to  things  given  after  the  marriage,  videlicet^  mourning  rings,  debts,^  Tw^fe 
family  pictures,  i^Ck   whether  they  fhall  not  be  retained  by  cannot  fet  up 
Mrs.  Lewis  as  too  trifling  to  be  called  the  perfonai  eftate  of  the  f^^^"} 

V  °  ^  jewels,  rings, 

hulband.  ^  ^  piaurej,  dref- 

ling  plate  and  other  trinkets  given  her  before  max-riage  (i). 

Lord  Chancellor. 

It  is  a  very  unfortunate  and  a  very  hard  cafe,  that  Mrs. 
Lewis  fhould  be  dripped  of  thefe  things. 

She  claims  them  in  two  lights,  ift.  as  paraphernalia,  and    f  jo^  J 
in  that  refpedl  (he  certainly  is  not \  intitled,  where  the  afiets  of  v/here  there  is 
the  hufband  are  not  fufficient  to  pay  his  debts,  nor  is  there  any  "^.^^^ 
truft  upon  the  real  eftate  for  payment  of  debts  (2),  fo  that  (he  mentof  debS",  a 
cannot  ftand  in  the  place  of  creditors^  and  be  allowed  for  her  wi^ow  cannot 
paraphernalia  out  of  the  real  eftate;  and  there  is  no  cafe  which  1°^^^  upon  it  at 

i      ^      .    .   .     ~    f  11-1  1  evsnts,  to  be 

has  carried  it  fo  far  as  -to  let  the  widow  come  upon  the  real  fatisfied  her  pa- 
eftate  at  all  events  to  be  fatisfied  her  paraphernalia.  rapherualia. 

The  two  things  relied  upon  arcj  that  the  hufband  fliall  be  ' 
confidered  as  a  truftee  for  the  things  given  to  the  wife  previous 
to  the  marriage  ;  but  it  Mall  be  impoffible  to  maintain  this,  be- 
caufe though  fhe  had  an  abfolute  property  in  the  jewels,  bV.  by 
virtue  of  the  gift  before  marriage,  yet,  immediately  upon  the 
marriage,  the  law  gives  them  the  hulband,  and  where  his  per- 
fonai eftate  is  not  fufficient  to  pay  his  debts,  a  wife  cannot  fet 

(l)  See  Snelfon  v.  Corbet ^  poji.  3  vol.  365.    (2)  'Northey  v.  Nmhey^  »ntc  79. 
Vol.  II.  }\% 


RiDOUT  V. 

Earl  of 
Plymouth. 


Debts  and  lega- 
cies are  by  a  will 
direfted  to  be 
raifed  by  percep- 
tion of"  rents  and 
profits,  or  by 
leafing  or  mort- 
gaging of  the 
land  J  this  re- 
ftrains  it  merely 
*o  a  payment  out 


[  io6  ] 


Lord  Uardivieke 
recommended  it 
to  the  p;ir:ies  to 
apply  for  a  pri- 
vate aft  of  par- 
liament to  obtain 
k  fale  of  the 
tcftator's  real 
eftates. 
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up  any  claim,  nor  can  I  poffibly  confider  him  in  the  light  of  a 
truftee  for  fuch  jewels  (i),  l^c^  as  were  given  previous  to  the 
marriage,  as  it  %ould  be  a  manifefl  prejudice  and  fraud  upon 
the  creditors. 

There  is  no  pretence  for  confidering  the  things  given  after  the 
marriage  as  the  property  of  the  widow,  but  flie  (hall  be  allowed 
to  be  a  purchafer  of  them,  at  the  value  fet  upon  them  by  the 
Mafter,  none  of  the  parties  oppofmg  it  (2). 

The  Attorney  General,  upon  the  confideration  of  the  greatnefs 
of  the  debts,  fubmitted  it  to  the  court,  that  the  real  eflate 
fhould  be  fold,  and  the  money  aiifing  from  the  fale  applied  in 
a  courfe  of  adminiftration. 

The  words  of  Mr.  Lewis's  will  are,  that  the  truftees  Ihould 
by  perception  of  rents  and  profits,  or  by  leafing  or  mortgaging 
the  fame,  raife  and  levy  the  faid  fums  and  legacies  made 
payable  out  of  the  faid  lands,  amounting  to  30,000/.  and 
fhould  pay  the  fame  in  fuch  manner  as  is  therein  before  men- 
«  tioned.'' 

Lord  Chancellor. 

Where  a  man  creates  a  trufl:  for  payment  of  debts,  and  de- 
clares the  trufl:  of  that  term  to  be,  by  perception  of  rents  and 
profits,  or  by  leafing,  or  by  mortgaging,  to  raife  fufficient  mo- 
ney for  the  payment  of  his  debts,  it  refirains  it  merely  to  a  pay- 
ment out  of  rents  and  profits  ;  if  it  had  been  a  trufi.  of  therejits 
and  proftSy  the  term  might  have  been  fold  for  the  fatisfa£lion  of 
creditors  (3). 

of  rents,  and  the  court  cannot  decree  a  fale. 

Be  fides,  if  the  court  would  confent  to  decree  a  fale  of  the' 
term,  people  are  not  fond  of  buying  a  term,  though  for  200 
years  and  then  it  would  not  anfwer  the  end  propofed,  be- 
caufe  it  wquld  not  raife  a  fufficient  fund  for  the  payment  of  all 
the  debts. 

Where  there  are  other  limiting  v/ords  following  rents  and 
profits  in  a  truft  for  payment  of  debts,  I  do  not  remember  any 
cafe  which  will  authorize  me  to  dire6l  a  fale. 

In  refpe£l  of  feveral  difficulties  appearing  in  this  cafi?,  as  well 
relating  to  t}:,e  interefl:  of  the  Earl  oi  P/y/wf///^  as  of  the  credi- 
tors and  legatees  of  the  teflator,  Thomas  Lewis  j  Lord  Cha-ncellor 
recommended  it  to  the  parties  in  the  mean  time  to  make  a  proper 
application  for  a  private  a61:  of  parliament  in  order  to  obtain  a 
fale  of  the  teftator's  real  and  leafehold  eftates,  or  fo  much 
thereof  as  fliall  be  fufficient  for  the  fatisfadtion  of  the  fcverai 
charges  thereupon  (4).  ^ 


(i)  Vide  Ojuntefs  of  Cooper^  $  Q?ik,  cited 

/C/?-  3  vol.  393- 

(2;  Rer.  Lib.  B.  1740.  fol.  35. 

(3)  So  Bath  V.  Bradfora,  2  Frf  59O. 
Livgard  V.  D-irbv,  1  Bro,  Cb(*.  Rep.  311. 


Silk   V.    Primcy    ihid.   note.      Scd  Z'id$ 
Hughes  V.  Dculbcn,  z  Bro.  Chn.  Rep, 
(4)        Lib.  B.  1740.  foL,35. 


In  the  Time  of  Lord  Chancellor  Hardwicke. 


Adams  verfus  Gaky  in  the  Paper  of  Exceptions,  December  i<5,    Cafe  96, 

1740. 


A 


Perfon  who  was  executor  under  a  will  was  likewife  a  ere-  ^^^^^^^^^^^^^^^ 
ditor  by  note  payable  on  demand    the  queftion  was,  Whe-  on  demand,  hls^ 
iher  as  he  could  not  pofFibly  make  a  demand  of  intereft  upon  executor,  this 
himfelf,  lie  fhall  not  by  the  equity  of  this  court  be  intitled  to  be  Xw  him  Un- 
allowed intereft.  tereft  for  it,  be- 

caufe  he  may 

turn  money  to  his  own  advantage,  which  is  coming  in  by  the  teUator's  alTets, 

For  the  plaintiff,  who  was  a  legatee  under  the  will,  a  cafe 
was  cited  of  Hacknott 'SiwA  Webber  m  1728,  before  Lord  Chief 
Juftice  Eyres y  where  an  action  was  brought  upon  two  promiiTory 
notes  payable  on  demand,  and  judgment  by  default,  and  a  writ 
of  inquiry  of  damages  was  awarded,  and  intereft  given  by  the 
jury  from  the  date  of  the  notes  ;  the  judgment  upon  the  writ  of 
inquiry  was  fetafide  for  this  reafon,  as  intereft  is  not  due  upon 
promiffory  notes,  unlefs  there  is  an  a£lual  demand  of  intereft; 
^nd  faid  by  the  court,  that  it  was  the  conftant  rule  in  cafes  of 
this  nature,  at  721/1  prius  (i). 

Lord  Chancellor. 

I  do  admit  it  to  be  a  cafe  In  v/hich  the  defendant  could  not 
recover  intereft  at  law,  becaufe  in  the  hfe-time  of  the  teftator  he 
made  no  demand  of  intereft,  and  fince  the  death  of  the  teftator 
he  is  incapable  of  doing  it,  by  being  left  executor. 

As  an  executor  may  make  ufe  of  money  which  Is  perpetually 
coming  in  by  aflets  of  the  teftator,  and  turn  it  to  his  own  advan- 
tage ( 2 ) ;  and  as  it  is  not  improper  for  an  executor  to  do  it  upon 
his  own  account,  where  he  is  a  refponfible  man,  and  ready  to 
an  fwer  legacies  and  debts  when  called  upon  5  therefore  I  do  not 
think  it  right  to  allow  intereft  for  the  note. 

(1)  Ea,^  V.  Tbornbury^  3  P.  W,  127.  Perhns  v.  Baynton^  I  Bro.  Cha.  Rep.  37^, 
axg.  Fofter  V.  Fejiert  z  Bro.  Cha»  Rep.  616* 

(2)  So  Child  V.  Gib/on,  poft.  603.  LittkhaJes  V.  Ga/coyne,  3  Bro.  Cha.  Rep, 
Contra.,  Horjley  v.  Cbalcner,  2  Fef.  85.  73.  Franklin  Y,.  Frifh,  I  Bro.  Qba.  Kep^ 
2(evJton  V,  Bennet,    I  Bro,  Cha.  359.  ^33. 


f^igglns  and  others  \Qri\x^  The  Torh  Buildmgs  Company^  Decemier     f  107  1 

20,  1740.  Cafe  97* 

TH  E  Tori  Buildings  company  fet  up  a  deed  of  truft  of  the  s.  a  ante  44. 
eftate  in  queftion,  which  at  the  hearing  of  the  caufe  was  ^r^^^^'^^^^^ 
declared  to  be  a  fraudulent  conveyance  againft  the  plaintilFo,  removes  trroidu- 

lentconveyaji4;aj 

,  out  of  the  way,  but  will  not  decree  profits  back  againft  the  original  debtor  and  owntir  of  the  eiiiOe^ 
received  ^e^idena  life,  in  favoyir  of  j.udgi;nenc  creditors,  from  the  tjiing  of  the  bi]l. 

Vol.  11k  H  3  whp 
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HiGGiNsv.    who  are  judgment  creditors;  the  fubftance  of  the  petition  now 
BuiLDiN^G^s     on  behalf  of  the  creditors,  is,  that  as  the  court  have  declared 
Company.  ,   this. deed  to  be  void,  they  are  intirled  to  an  account  of  profits 
from  the  Tork  Buildings  Company  of  this  eftate,  who  have  received 
them  pendente  lite^  and  that  the  company  may  account  for  fuch 
pernancy  of  profits  from  the  time  of  filing  the  bill. 
Lord  Chancellor. 

If  it  had  not  been  for  the  conveyance  which  has  been  made  by 
the  members  of  the  company  for  their  own  benefit,  the  plaintiff 
might  have  had  the  remedy  of  an  degit  at  law,  but  that  would 
have  intitled  him  only  to  a  moiety ;  but  there  being  more 
judgment  creditors  than  one,  gives  the  court  a  handle  to  de- 
cree an  account  of  the  profits  of  the  eftate  from  the  time  of  the 
decree. 

The  moft  ufual  Cafe  in  this  court  is  a  judgment  creditor's 
coming  here  againft  an  heir  at  law  for  an  account  of  rents  and 
profits  received  by  him,  being  confidered  as  afiets  of  the  an- 
ceftor  ;  for  if  he  brought  an  a£lion  of  debt,  he  would  have  judg* 
ment  for  the  full  value  of  the  eftate,  and  therefore  the  courts 
of  equity  make  their  decrees  conformable  to  the  judgments  at 
law(i). 

A  mortgagee  In  the  cafe  of  a  mortgagee,  where  a  mortgagor  is  left  in  pof- 
decre°e  forln  ac  upou  a  bill  brought  by  the  mortgagee  for  an  account  in 

count  of  rents  for  this  court,  he  nevcr  can  have  a  decree  for  an  account  of  rents 
any  of  the  years  and  profits  from  the  mortgao;or,  for  any  of  the  years  back  during^ 

hack  during  the   .1  rr/r  ra  bi?     '  /  /  6 

poffeffioH  of  the       poffeffion  of  the  mortgagor.  ^ 

mortgagor.  Suppofe  there  i^a  truft-eftate  which  does  not  amount  to  a  frau-* 

dulent  conveyance  by  the  party,  the  ftatute  of  Frauds  and  Per- 
juries will  help  to  make  the  eftate  liable  to  an  execution  not- 
withftanding. 

I  do  not  know  in  the  cafe  of  fraudulent  conveyances,  tha£ 
this  court  have  ever  done  any  thing  more  than  remove  fuch 
fraudulent  conveyances  out  of  the  way,  nor  are  there  any  cafes 
that  I  can  find  of  decreeing  profits  back,  againft  the  original 
debtor  and  owner  of  the  eftate,  received  pendente  lite  in  this 
court,  in  favour  of  judgment  creditors  from  the  fifing  of  the  bill, 
nor  any  inftance  of  a  decree  for  a  fale  ;  but  equity  follows  the 
law,  and  leaves  them  to  their  remedy  by  elegit^  without  inter- 
fering one  way  or  the  other. 

(l)  Fide  ^tikman  v.  Jpdcwn,  poJI.  609. 


f  108  ]  Humphrys  vevfus  Mocre,  December  1740. 
Cafe  98. 

Thou  h  execu  JD  ^  ^  curiam  :  cxecutors  and  adminiftrators  who  are  brought 

tors  arc  not  to  beforc  the  court  for  an  account  of  afiets  though  they  are 

i.  ay  cofcs,  yet  not  to  pay  cofts,  yet  they  fiiall  not  be  allovv^ed  any,  becaufe 
aUuwedtn'^°be!  ^^^^y  fuppofcd  to  reimburfe  themfelves  any  charges  or  ex- 
caufe  they  are  pences  tlicy  may  have  been  at,  in  the  account  of  a  teftator's  or 

luppol'e  J  to  re- 

ii.  Ayjiiit:  ihemfeives  by  the  credit  they  take  in  the  account  kept  by  themt 

3  Int«ftatc'& 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


ic8 


inteflatc's  eftate,  which  is  always  kept 
ftrators  (i), 

(i)  Vide  I  Eq.  Ah.  125.  note  («). 

Tnjuljleion  v.  Theluuell,  Hdrd.  165.  Sa?idys 
V.  iVaifoUi  ante  80.     Hide  v.  Haywood, 


by  executors  or  admini-  Hvmphrvs  v. 

MoORJt. 

pojl.' 126.     Willdns  V.  Hunt,  pofl. 
Humphry  v.  Mcrjet  po/i.  408.    yohitfon  v. 
Peck,  2         465.  pojl,  3  vol.  773.  S.  C. 


verfus  Williafnsy  came  on  upon  Exceptions,  January  13,    Cafe  99. 

1740.  /^x-? 

MR.  Amvell  by  his  will  in  1699  creates  a  truft  term  of  s. c. Bam. Cha. 
twenty-one  years  for  the  payment  of  debts  and  legacies,  224. 
and  declares  by  his  will  that  he  would  have  his  debts  and  lega-  ^    will  in 
cics  paid  within  five  years  after  his  death,  truft^term  of^zi 

years  for  the 

payment  of  debts  and  legacies  to  be  paid  vvlthin  five  years  after  his  death,  and  by  a  codicil  devjf?s  tho 
fame  ellates  to  truftees  and  their  heirs  to  pay  the  wife  during  her  iif^  300/.  per  ami.  and  with 
the  furplus  profits  his  debts  and  legacies.  The  teftator's  widow  did  not  die  till  1736  5  the  quellion  was. 
Whether  a  legatee  for  20/.  and  a  fimple  contraft  cj-editor  fpr  76/,  c)s.  are  intitled  to  interelt  upon  the 
legacy  and  debt,  and  from  what  time.  Lord  Hardivicke  held  that  intereji  on  the  legacy  begun  .:t  the 
txpiration  of  the  Ji%!eyearsy  and  allowed  intereji  on  the  debt  only  from  the  time  it  ivas  ajcertalncd  by  the  Majiefi 
report,  and  confirmed  in  17 17. 

And  in  a  fubfequent  claufe,  he  declares  that  the  truflees  of 
thefe  eftates  upon  the  term  of  twenty-one  years  fliall  have  a 
power  to  ieafe  or  mortgage  them  if  the  heirs  refufe  to  pay  their 
debts,  legacies,  and  funeral  expences,  till  the  debts,  l^c,  are 
paid. 

By  his  codicil  he  devlfes  the  fame  eflates  to  truftees  and  their 
heirs,  and  dire6ls  them  during  the  life  of  his  wife  to  receive  the 
rents  of  his  eilate,  and  thereout  to  pay  to  the  wife  -20,0/.  per 
anniim,  and  with  the  fiirplus  profits  to  pay  his  debts,  legacies, 
and  funeral  expences  v/ith  all  the  fpeed  that  can  be. 

The  teftator's  widow  did  not  die  till  1736. 

The  queftion  upon  exceptions  to  the  Mafter's  report  was. 
Whether  a  legatee  for  20/.  and  a  fimple  contrail:  creditor  like- 
wife  for  76/.  9/.  who  lent  part  of  it  to  the  teftator,  and  paid 
the  reit  by  the  teftator's  dire61:ion  in  difcharge  of  a  bill  of  funeral 
expences,  is  intitled  to  intereft  upon  his  legacy  and  debt,  and 
from  what  time,  whether  from  the  five  years  after  teftator's 
death,  or  from  17 17,  the  time  when  the  Mafter's  report  of  the 
fums  due  for  the  legacy  and  debt  was  confirmed. 

It  was  infifted  by  the  counfel  for  the  truftees  that  this  was  a    f  icq  1 
dry  -reverfion,  and  that  there  was  no  fund,  if  the  eftates  had  been 
fold,  to  pay  debts,  legacies,  and  funeral  expences,  till  the  death 
of  the  widow  in  1736.  «^ 

Lord  Chancellor, 

This  queftion  arifes  on  the  will  and  codicil  of  Mr.  AnwelL 
In  favour  of  creditors  the  Court  would  have  conftrued  the 
fubfequent  claufe  to  the  creation  of  the  truft  term  of  21  years, 
which  begins  with  (*'  as  touching  and  concerning  the  aforefaid 
lands  and  premifles  devifed  in  truft,  in  cafe  ray  heir  fliall  re- 
..afe  to  pay  debts,  ^cT)  as  a  charge  upon  the  inheritance  for 

H  4  payment 
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Lloyd  v.  payment  of  debts,  legacies,  and  funeral  expences  if  it  flood  as 
Williams,    -j- does  upon  the  will  only. 

But  then  comes  the  codicil,  which  makes  a  very  great  altera- 
tion j  for  here  the  teftator  has  charged  thofe  very  eltates  with 
annuities  to  the  v/lfe  and  other  perfons,  and  aftervv'srds  follows 
the  claufe  relating  to  furplus  profits,  and  when  the  debts  are  fa- 
tlsfied  out  of  thole  profits,  then  the  refidue  to  be  paid  to  fuch 
perfon  as  (hall  be  intltled  to  the  inheritance. 

This  cannot,  as  has  been  contended,  be  confined  to  the  fur- 
plus  rents  and  profits  during  the  life  of  the  wife  only,  but  mull 
likewife  run  on  againPc  the  owners  of  the  inheritance  :  and  the 
Court  already,  by  a  former  decree,  liave  determined  thefe  points, 
for  it  dir-61:s  the  annuities  to  be  paid  firftj  and  the  eflates  to  be 
fold  for  payment  of  debts. 

The  prefent  quefcion  as  to  the  legicy  and  debt  carrying  in- 
terefi:,  and  from  what  time,  will  fail  under  diiTerent  confidera- 
tions. 

I  do  not  know,  though  it  may  found  oddly  in  a  court  of 
equity,  whether  the  queftion  applied  to  the  legacy  docs  not  come 
out  to  be  the  cleareft  cafe;  for  as  it  is  a  general  legacy,  if  there 
had  been  no  time  limited  for  the  payment,  it  w^uld  have  been 
due  within  one  year  after  the  death  of  the  teflator  with  intereft, 
to  be  computed  from  the  expiration  of  the  year  (i)  ;  and  if  the 
.  perfonal  eftate  be  not  fufiicient^  the  reverfionary  eflate  is 
charged  with  it. 

Indeed  if  a  legacy  is  given  out  of  a  real  eftate,  and  exprefsly 
charged  upon  it,  there  might  have  been  a  confiderable  queftion, 
whether  it  fliould  have  been  paid  till  the  real  eftate  fell  in. 

The  next  quefhion,  with  regard  to  the  legacy,  is,  from  what 
time  the  intereil  (hall  be  compuied. 
|-  T 10  ]  legacy  does  in  it's  nature  carry  intereft,  and  I  know  of  no 

A  legacy  in  its  diftinftlou  bctv/ecn  a  reverfionary  eilate  and  any  other,  and  the 
nature  carries  time  of  payment  of  intereft  in  this  cafe  ought  to  begin  at  the 
jnterefi,  and     gxpiration  of  the  five  vears  accordino;  to  the  directions  of  the 

there  )S  no  dif-  •»  ^ 

tindlion between  Will  (2)» 

a  reverfionary 

eliate  and  a;;y  other. 

Ld  r-rdwicke  '^^^^  remaining  queftion  will  be  with  regard  to  the  debts  car- 
declared  he       rying  intereil,  and  from  what  time  it  fnall  be  computed, 

knew  of  no  ge- 
neral rule  that  on  2  truft  created  for  the  payment  of  debts,  fimple  contrad  ones  fhall  carry  interefl  (3). 

A  debt  by  fimple  contraft  does  not  carry  intereft  in  its  na- 
ture, nor  will  this  court  dire6l  it  to  be  paid,  but  then  it  is 
infiited,  that  in  all  cafes  vv^here  there  is  a  truft  created  for  pay- 
ment of  debts  in  general,  that  fimple  contracSl  ones  flrall  carry 
intereft ;  now  I  muft  own  that  I  do  not  apprehend  there  is 
fuch  a  general  rule  j  for  I  can,  upon  my  memory,  fay,-  that  it  is 

{\\Ma.xzveUv.TrctienhjU,  2P.W.zG.        (3)  FiJe  Bagwell  V.  Parhr,    2  Fef, 

B«df'.rd  V.  Tobhi,  iFtf.^o%.    BilfoHY.  363.     Bath  v.  Bradford,    2  Fef.  588.' 

Saunders,  Bunb.  240.  '^hirky  V.  Earl  Farcrs,  I  Bro,  Cha,  Rep, 

(2)  See  Heath  y.  Perry y  pfi,  3  vcl.  41. 
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a  frequent  dlreclion  m  this  court  for  the  Mafier  to  tal.e  an  ac-  Liovn  v. 
count  of  debts,  and  of  fuch  particularly  as  in  their  nature  carry  Willj.^ms. 
intcreil. 

The  cafe  of  Car  v.  The  Coimtefs  of  Burlington,  I  Williams  228.  simple  contr.  a: 
was  a  trufl  created  in  the  Ufe-time  of  Richard  J^.Titl  of  Burlington^  creditors  Hull 
empowering  trufteCvS  by  leafing  of  his  lands  in  England  2.m\  Ire-  fj^bo^d  creil"*'* 
land  to  pay  all  his  debts  which  fliould  be  owing  at  his  death.       tors,  and  \>t  al- 
lowed out  of  the 

real  efl-ite  equal  to  what  iias  been  cxhauHid  out  oi''th<;  periojiil. 

When  a  trufl  is  created  for  payment  of  all  debts  whatfoever, 
and  bond  creditors  (liall  exhauft  the  perfonal  eftate,  the  Court 
will  dirc£l  that  fimple  contract  creditors  fliall  ftand  in  the  placa 
of  the  b.)nd  creditors,  and  be  allowed  equal  to  what  has  been 
cxhauitcd  out  of  the  perfonal,  from  the  real  eit^i.te. 

Therefore  I  apprehend  the  reporter  has  been  deceived;  and 
this  cafe  is  not  rightly  taken  •,  for  it  fays,  "  if  the  perfonal  eftate 
"  is  not  fuilicient  to  fatisfy  bond  creditors,  they  may  ftill  come 
*^  in  to  be  paid  the  remainder  of  their  debts  in  proportion  with 

the  fimple  contra6l  creditors.'*  ' 

In  the  cafe  of  Ma^civell  v,  V/ettenhally  2  Williarns  16  and  47. 
it  is  laid  down  generally,  "  tliat  if  a  legacy  is  charged  upon 

lands  which  yield  rents  and  profits,  and  there  is  no  time  of  ' 
*^  payment  mentioned  in  the  will,  the  legacy  lhall  carry  intereft 

from  the  teftator's  death,  becaufe  the  land  yields  profit  from 

that  time."' 

And  the  cafe  fays  further,  "  that  if  a  legacy  be  charged  upon 
a  dry  reverlion,  here  it  fliall  carry  intereil  only  from  a  year 
*^  after  the  death  of  the  teltator,  a  year  being  a  convenient  time 
for  a  fale." 

But  this  does  not  determine  that  a  dry  reverfion  will  be  liable 
to  fimple  contrail  debts  and  intereft  upon  them. 

Suppofe  a  fimple  contract  debt  fhould  be  unliquidated,  has  it    [  m  } 
ever  been  determined  that  a  debt  of  this  nature  when  alcertained, 
lhall  have  relation  back  to  the  time  of  the  teflator's  death,  and 
carry  intereft  from  thence  ? 

Then  it  comes  to  this  quefiion,  Whether  there  were  fuch 
eflates  as  yielded  annual  profits  over  and  above  the  payment  of 
annuities,  which  have  been  decreed  to  be  prior  charges,  and  to 
take  place  of  the  debts. 

And  it  appears  to  me  by  the  Mafter's  report  that  there  v/as  not 
a  farthing  left  after  the  feveral  charges  were  fatished,  during  the 
life  of  the  widow,  who  did  not  die  till  1736. 

It  would  be  going  too  far  to  fay,  that  where  a  man  creates  a  Where  the  hni 
truft  for  payment  of  debts,  that  all  debts  fhall  carry  interefl  tho'  a^Jn'iia^Lcrit'^ 
the  land  does  not  yield  annual  profits;  on  the  other  hvmd  it  alldebrs  will  not 
would  be  extremely  hard,  that  legatees,  Vvho  are  mere  volun- ^'^J^^^:'^ 
teers,  fhall  have  intereft  out  of  a  reverfion  itfelf,  ami  that  a  payment 
limple  contrail  creditor  fliall  have  no  interefl  at  all.  <leb.s. 

Lord  Chancellor  Nottingham  decreed,  that  where  a  man  de- 
vlfes  lands  for  payment  of  debts  and  legacies,  that  they  lhall  be 
paid  pari  pnjfu.    Lord  North  rcvcrfed  that  decree,  and  Lord 

Chancellor 


Ill 
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WilLaJ'J    Chancellor  Jeff^rL-s  m  Gofling  Y.  Dorney.mzAt  the  fame  decree 
with  Lord  Nottingham*  ^  i  Vern.  482... 

But  this  dodlrine  has  been  exploded  fincre,; for,  as  my  Lord 
Nottingham  faid  in  another  cafe,  it  would  be  making  a  man  fm 
in  his  grave  ,  and  it  is  now  the  conilant  determination  that  cre- 
ditors lhall  be  preferred  before  legatees, '  vvhdre  there  is  not  fuih- 
cient  for  both. 

As  the  debt  in  the  prefenfe  cafe  was  not  liquidated  and  afcer- 
tahied  till  the  Mafter's  report;  which  was  confirmed  by  the 
Court  in  1 7 1 7$  I  fliall  allow  intpreft  upon*  it  only  from  this 
time  (i ).  ■  ^ 

(i)  The  flatement  of  this  cafe  does  not  15  8.    .Tha  vviJl-of  Mr,  ^/^uW/,  and  the 

appear  fully   in  the  Regidcr's   book,  proceedings  jn  equity  thereupon  feem 

though  the  decree  there  agrees  with  this  more  accurately  .itated  lu  Barn.  Cha,  .22^4. 
report  of  it.    Keg.  Lib.  £.  174.0.  fol. 


Cafe  100.   Scarhorotigh  verfus  But  tony  Jftriuary  14,  1740,  .came  on  upon 

Exceptions. 

S.C.Bam.cha,  OSTS  in  equity  are  intirely  in  the  difcretion  of  the 
As\'t  may  acce-  V_>4  Court ;  but  where  they  think  it  would  accelerate  a  decree, 
le rate  a  decree,  the  Court  chufes  to  poflponc  the  confidcration  of  the  cofts  till 
*^oLf  th^  con^'  ^^^^  caufe  com.es  back  from  the  Mafler,  though  there  might  be 
IdTrltioa  of  cofts  grcunds  enough  for  decreeing  cofts  even  at  the  hearing  of  the 

till  a  caule  comes  caufc. 
back  from  the 
Mafter. 

[  1 1 2  j        What  I  ground  my  dire61ion  upon  in  the  prefent  cafe  Is,  the 
defendant's  giving  the  plaintiff  further  trouble  after  the  pro- 
nouncing of  the  decree,  by  intangling  and  perplexing  affairs  as 
much  as  poffible  fince  in  bringing  a  vexatious  bill. 
A  piahitifF may      1'he  proper  con{lru6lion  upon  fuch  ciaufes  in  a  decree  (that 
apply  for  cofts,  j£  the  defendant  fliali  irive  unneceilary  trouble  in  carrying  it  into 

Vfhere  a  defend-  ^  ,  ^  jo 

aiiE gives unne-  cxecution)  is,  that  the  plaintiff  may  apply  to  the  Court  for  cofts; 
ccffary  trouble  in  every  body  knows  that  the  cofts  which  are  given  by  a  court  on 


into^'cxecutior^       difmiffion  of  a  bill,  are  not  an  adequate  compenfation  for  the 
expeiices  a  party  is  put  to  in  fuch  a  vexatious  fuit. 


Cafe  10 1.   Champcrtioon  verfus  ^he  Borough  of  Totnefsy  January  15,  1  74O5 

came  on  upon  Exceptions. 

rinfpute^as  tJ'   T  ^'^^^  Har divide y  in  general  that  a  perfon 

bcundai-ics  or  JL  Cannot  Compel  another  to  fet  forth  by  Mdiat  title,'"  and  under 
urity  of  poftcf-  whom  he  dcrlvcs  his  cftatcs,  merely  becaufe  his  lands  lie  next 
mij7t  fct^forit*"'  ^^^^  plaintiff's;  but  where  there  is  a  difpute  as  to  boundaries, 
hr,w  he  is  in-  or  unity  of  pofleifion,  there  a  defendant  mull  fet  forth  in  his 
^'''^■'-^^  anfwer  how  he  is  intitlecl,  efpecially  when  tlie  defendant  has' not 

tliought  proper  to  demur  to  this  part  of  the  bill. 
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Roberts  vcvfus  Ki/fif!,  JaiJiiary  15,   1 740.  Cafe  102. 

WHERE  this  court,  faid  Lord  Chcmcellor.  by  a  decree        ^'^r"- Cha. 
give  d'ire£lions  to  a  Mafter  to  examine  accounts,  and     party  who  ia 
the  parties  are  at  liberty  to  farcharge  and  falfify,  you  are  not  at  liberty  tp 
merely  connned  to  errors  in  facl,  but  you  nia'y  take  advanta^je  f^'^^^l'  •''S.^ 

llkeWiie  Of  errors-  m  \aw,  -       .  merely  conlined 

^  ■    '  to  errors  In  fad,  but  may  take  advantage  of  errors  ia  Uvv. 

Owe?t  Roberts^  in  171 1>  made  his  will  to  the  following  efFe^l. 

I  give  to  my  fon  Thomas  Roperis  200/.  fecured  by  a  mortgage 
on  the  eftate  of  Mx.:Marriot-y  and  all  the  rneffuages,  lands,  and 
tenements  for  fecuring  th$  fame. 

Lord  CHANCELLori, 

This  intities  the  ■.dcVirce  to  the  principal  only  of  the  niort-  A  devifc  ofzoo/; 
gage,  and  not  to -the  intereft  from  the  timiC  of  the  execution  of  ^'^^''^^.J^^ 
the  will,  nor  from  the  death  of  the  tellator,  or  any  other  time  dparoniyr^^ 
whatever. 

If  a  man  give  three  hundred  pounds  due  upon  a  bond  by  his  A  gift  of  300/. 
v/ill,  this  does  not  carry  the  intereil  incurred  in  the  life-time  of  ^3!'^^^°^]^^.'^°^* 
the  teflator,  becaufe  it  is  quite  doubtful  what  it  miglit  amount  i'ntereiHncurred 
unto,  from  the  uncertainty  of  the  time  the  teilator  miight  live     the  teftator's 
after  making  his  will.  life-time. 

Where  ther^  is  a  devifc  in  exprefs  words,  the  conftruftion  in    [  1 13  j 
this  court  is,  that  fubfequent  general  words  fliall  not  extend  Adevlfeia  ex- 
it farther  than  the  natural  meaning  of  the  preceding  ones  fio^t^exTe"nded 

will  do,  fubfeouent^gel^ 

neral  ones. 

A,  by  his  will  devifes  to  his  daughter  all  goods  and  things      Money  win  not 
every  kind  and  fort  whatever  which  fhali  be  found  in  her  ciofet  paf^  by  a  devife 
at  the  time  of  his  death  :  the  queflion  whether  45  /.  os.  7  d.  in         goods  and 
money  found  in  it  at  his  death  will  pafs  to  the  daughter  by  that  jdnl ^  v/^ere 'tJ^ 
devife.  devifee  has  a- 

money  legacy  at  the  outfet  of  the  will* 

Lord  Chancellor, 

If  this  will  had  been  conflrued  flri^lly  in  law  or  equity,  I 
am  of  opinion  it  would  not  have  carried  the  45  /.  and  7^.  to  ths 
daughter,  for  in  the  outfet  of  his  v/ill  he  gives  her  a  money  le- 
gacy, v/hich  mud  be  pvefumed  to  be  the  whole  he  intended  liis 
daughter  by  way  of  money  legacy  ;  befides  in  the  claufe  which  is 
in  difpute,  goods  are  firft  named,  therefore  the  fubfequent  word 
things  muil  be  confined  to  houfehold  goods,  and  what  is  of  the 
fame  fpecies  (i),  for  it  would  be  unnatural  to  extend  it  to  mo- 
ney J  a  clofet  too  is  a  very  improper  place  to  refer  to  for  money, 
the  teftator  would  have  certainly  mentioned  cabinet  or  bureau, 
or  any  other  thing  where  money  is  ufually  kept,  if  he  had  in- 
tended a  further  bequed  of  money  \  but  by  referring  to  a  clofet, 
it  is  reafonable,  to  .believe  he  meant  fuwiiture  only,  which  the 
daughter  made  ufe  of  in  the  clofet. 

(l)  Time^MellY.  Perkins,  ante  102.  104.  See  alfo  Moore  v.  Moore j  i  Bro,  Cha. 
Rep.  izy^ 

At 
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KoBERTs  V.       At  law  the  cofts  follow  the  juftice  of  the  demand,  and  in  this 
KufFiN.  ^  court  the  plaintiff  lhali  like  wife  have  his  cofb  (unlefs  circum- 
!?a?iaw  cr;h''^  ftances  arife  which  are  an  excufe  on  the  part  of  the  defendant) 
fttilcw the  ju flic e  where  the  plaintiff  has  fucceeded  in  his  demand,  for  he  v/as  nn- 
«Hhe  demand,         ,^  neceffity  of  comlnor  into  this  court,  or  he  muff  have  loft  his 

Videpoft.  400.  J  O  f 

money. 

A  bill  may  be  Brino;ing  a  hill  'X  or  4  years  after  an  account  is  fettled  for  er- 
biougnt  ror  cr-  ^^^^  -^^        ^^^v^ount,  is  not  too  long  a  time,  for. bills  of  this  na- 

rors  in  an  account  ,  .  ,      '  ^  ,  i-n  r  1 

tkough  fettled    ture  have  been  brought  after  a  mucn  greater  dntance  from  the 

fbr  three  or  four  fettlinp-  of  the  account  ( I ). 

jearE. 

(l)  As  to  openning  accounts,  and  fur-  297.  Earl  Fcmfretv .  Lord  Windfor,  2  Tef* 
charging  and  falllfying  them,  izz  Vernon  482.  Fit  Y.  Chihnondky,  ibid.  565. 
V,  Faudry,  pojl.  1 19.  Barn,  Cha,  Rep.  Broivnel  v.  Bro<vuml,  2  Bro,  Cha,  Rep.  62, 
280.  305.      C.    Stnvely.  Bridge,  l  Fef, 


Cafe  103.  January  19,  1 740,  the  lafl  Seal  before  Hilary  Term, 

Apleamuftarfl  T  H  E  R  E  a  defendant  has  put  in  a  plea  to  the  plaintifF*s 

ofthTwI-^'b"'^  ^^^^  ^^'^  plaintiff  cannot  move  for  an  injunaion  to  ffay 

fore  a  piaindii"  the  defendant  from  proceeding  at  law  till  the  plea  by  fome  means 
can  have  an  in-  or  Other  is  removed  out  of  the  way  ^  all  that  the  plaintiff  can  do 
proceedbgs  ^'^  move  that  the  plea  may  be  accelerated,  which  the  Court  did 

law.  accordingly  by  ordering  it  to  be  fet  down  to  be  argued  the  next 

day  of  pleas  and  demurrers. 

C-il-^ioJ         Grrry  ytXiM^  Cochrlly  Caufe-petitions,  January  7.0^  I740« 

S.  C.  Barn.  Cha. 

264.  A    Clerk  in  court's  lending  a  fohcitor  money  to  carry  on  a 

A  clerk  in  court  h\    caufe  fiiall  never  intitle  the  clerk  in  court  to  detain  the 

".vho  lends  mo-    *■  ,    ■     .  ,    ,  r        1  r 

wey  to  the  fo-  P^pt^rs  oi  the  client  as  a  pledge  or  mortgage  lor  the  money  10 
licitor  is  not  advanced  to  the  folicitor,  but  he  jQiall  deliver  them  up  to  the 
todSn^''^^'''^'  i^^^'^y  ^"^^        ^^^^  money  from  the  fohcitor  the  beft  way  he 

client's  papers  Can 
as  a  pledge. 

(i)  Vide.  FareivAl  v.  Cohr^  2  P.  W.  460.  Anon.  2  Fef.  25.  Taylor  V.  Lewis.,  poj}, 
5  vol.  727.    Jackjon  v.  Butlci ,  pop.  307. 


Cafe  105.    Burton  verfus  Maitonsy  in  the  Paper  of  Petitions,  January  21, 

1740. 

S.C.  BaiT..  Cha.  <  B  SH  E  flatute  of  5  Geo,  2.  r.  25.  requires  that  (upon  af- 
A'minifirofa  A  hdavit  of  a  pcrfon's  being  gone  out  of  the  kingdom  to 
parifli  prevents  "  avoid  being  ferved  with  the  proceis  of  this  court)  the  copy  of 
an  order  for  a  the  ordcr  of  Chancery,  dire6ting  fuch  defendant  to  appear  at 
'^(■IraJicf  bein^'  "  ^  Certain  day  therein  to  be  named,  fliall  within  14  days  after 
publi/hrd  pui-fu-  fuch  ordcr  made,  be  infertcd  in  the  London  Gazette,  and  pub- 
ant  to  the  5  (7ra.  ct  lifl-ied  on  fome  Lord's  day,  immediately  after  divine  fcrvice, 
fofa  cciauf^f '  "      t^^^  church  of  the  parifli  where  fuch  defendant  made  his 

.  "  ufual 


m  the  Time  of  Lord  Chancellor  Hardv/icick. 


114 


ufual  abode  within  thirty  days  next  before  his ^bfcntinir and 
if  the  minifter  of  that  parifh  prevents  its  being  publlflied  as  the 
a£t  itfelf  is  filent,  nor  mentions  any  |-en;ilty  for  his  difobeying 
it,  I  am  of  opinion  the  minifter  is  indicluble  for  the  contempt  of 
the  order  of  this  court. 


Murphc-j  Ntxiw^  Balderf  on,  January  22,  1 740,  Cafe  106. 

IF  a  perfon  applies  to  this  Court  for  an  order  of  reference  to  s. c. Baxn.Cha. 
a  Mafter  to  tax  a  bill,  upon  an  undertaking  to  pay  ;  and  the  ^^5-  ^ 
perfon  who  obtains  the  order  dies;  his  reprefentative  fliali  ^ot  ^^^^H^^^l^^^^ 
revive  it,  but  upon  the  fame  terms,  the  undertaking  to  pay.  had  obcainei  an 
Vide  2  G.  2.      QQ.  An  act  for  the  better  rezulation  of  attornks  and  fff,^^'         ^  . 

^  biil,  can  revive  *t 

foliators*  ^  only  on  an  un- 

In  the  23d  fe6lion,  relating  to  bills  of  cods,  a  follcitor  mull  dertakiugtojjuy. 
leave  a  copy  of  the  execution  of  the  order  for  taxation,  and  the 
Mailer's  report  of  the  fum  at  which  the  bill  is  taxed,  at  the  de- 
fendant's houfe,  or  it  v/ill  not  bring  him  into  contempt  witliout 
fuch  fervice,  for  the  a6l  of  parliament  does  not  alter  the  old 
method  of  proceeding  in  this  refpeft.  ^^-^^^^  ^ 

Though  feveral  clerks  in  courr  v/ere  of  opinion,  that  an  at-  fendantintoccn- 
tachment  will  go  forthwith  upon  non-payment  of  a  bill  taxed  ten.pt,  on  an  ro- 
under an  order  of  chancery,  by  this  a6l  of  parliament,  yet  I  you  muft  kav*** 
am  of  opinion  that  the  defendant  ought  to  be  ferved,  for  it  would  copy  at  his  houfe, 
be  abfurd  to  take  him  into  cuftodv,  before  lie  knov/s  Vvhat  the  leroi't  of 

r        •  1  •  1     1     1  -n  •  1   /    \  the  lu  mac  which 

ium  IS,  at  which  tne  bill  is  taxed  (ij.  the  blil  tixcd. 

(  i)  This  cafe  is  more  fully  llated  in  Barn,  Cha,  265.    Regs  Lih,  B.  1740,  fob  126. 


Elizabeth  Wallis,  an  Infant  —  —         Plaintiff.        Cafe  107. 

Charles  Hodfon,  and  Elizabeth  his  Wife  ■ —  Defendants. 
Et  e  contra,  : 


J 


AMEB  IFallis,  an  inhabitant  of  the  province  of  Tcrk,  died  S.C.  Bam.  Cha. 
intellate  in  December  1724,  and  at  his  death  left  ilTue  Tc'zy- 


ers  Jvallis,  his  only  child,  an  infant,  who  died  within  a  week  tate  1724,  and 
after  his  father,  and  the  defendant  Elizabeth  his  widow  enjeint  ^^^^^J^^^l  ^^^^f^' 
with  the  plaintiff,  who  was  born  the  22d  of  Alay  following.       a  week  after  his 

father,  and  his 

■Wife  e/jfeinty  and  on  the  loth  of  May  following  the  plaintiff  was  born  ;  fhc  is  intitled  to  her  iharc  arJM 
the  ftatute  of  Diltributions,  as  much  as  if  fhe  had  exifted  in  his  iife-tiiue.  ...  „ 

The  widow  took  out  letters  of  adminiftration  of  her  hufband's  f^^^*  f  '^'^ 
perfonal  eftate,  and  poffefied  herfelf  thereof,  and  afterwards  in^ 
termarried  with  Charles  Hod/on  :  the  bill  as  therefore  brought  by 
Elizabeth  W allis  againft  Hodjoii  and  his  wife,  praying  an  account 
of  the  perfonal  eftate  of  James  iFallisy  come  to  the  hands  of  the 
defendants. 

Hod/on  and  his  wife  by  their  crofs  bill  infill  tliat  Elizabethy 
not  having  any  jointure  before  her  marriage,  was  by  the  cuftom 
of  the  province  of  Tork  become  intitled  to  one  moiety  of  her  bte 
feulband  James  Wallis'o  perfonal  eftate,  and,  under  the  ftatute  of 

Diftributions, 


CASES  Argued  and  Determined 


v/at-li?  v.    Diftributions,  to  a  third  of  the  dead  man's  fiiare ;  and  that  her 
HoiJsoN.  Toiuers  Wailis  was  intitkd  to  the  other  two  thirds  of  the  dif- 

tributable  moiety ;  and  that  he  dying  inteftate  within  the  faid 
province,  and  without  wife  or  children,  all  his  fliare  of  the  per- 
Ibnal  eftate,  by  virtue  of  the  flatute,  came  to  the  plaintiff  Eli- 
•zaheih^  his  m.other  and  that  the  defendant  Elizabeth  Jf^nllis,  not 
being  born  till  after  the  death  of  Toiuers  Wailis  the  fon,  was 
born  heir  to  her  father,  and  by  that  means  fne  could  not  by  the 
eaflom  of  the  province  of  Tork  take  any  part  of  his  perfonal 
eftate,  but  was  by  fuch  her  heirfhip  barred  and  excluded,  and 
therefore  pray  that  the  whole  perfonal  eftate  might  be  decreed  to 
the  plaintiff  Elizabeth,  the  wife  of  Hodjoiu 
Lord  Chancellor, 

James  Wailis  having  been  an  inhabitant  of  the  province  of 
Torly  and  dead  inteftate  \  his  eftate  became  devifeable  into  three 
equal  parts ;  one  third  thereof  belonging  to  his  widow,  one 
third  to  the  fon,  and  the  laft  diftributively  according  to  the  ftat. 
of  22  ^  23  C*  2.  ID, 
f  116  ]  '-^^^  queftion  therefore  in  thefe  caufes,  can  relate  only  to  the 
third  part  diftributable  under  the  ftatute  ;  and  the  difpute  is  as  to 
'Towers  Wailis  the  fon's  ftiare  of  the  diftributable  third,  v/hether 
it  fhall  go  intirely  to  the  mother  Elizabeth  Elodjon^  or  in  moieties 
between  her  and  Elizabeth  Wailis  his  fifter. 

It  has  been  infifted  on  behalf  of  the  defendants,  that  Towers 
Wailis  dying  without  w^ife  or  children,  his  whole  perfonal  eftate 
goes  to  his  mother,  as  next  of  kin. 

And  on  the  other  hand,  the  plaintiff  in  the  original  caufe 
claims  a  moiety  of  her  brother's  perfonal  eftate,  under  the  ftat» 
of  I  J^.  2.  1 7.  /I  7.  tlie  words  of  which  are,  *'If  after  the 
death  of  a  father,  any  of  his  children  die  inteftate,  without 
wife  or  children,  in  the  life-time  of  the  mother,  every  bro- 
ther  and  fifter,  and  the  reprefentatives  of  them,  fliall  have 
an  equal  ftiare  with  her,  any  thing  in  the  laft  mentioned  a£l 
to  the  contrary  notwithftanding." 

To  be  fure,  if  the  plaintift',  the  fifter,  had  been  born  before 
the  death  of  the  brother,  out  of  controverfy  flie  would  have  been 
thus  intitled. 

But  the  doubt  is,  whether  fhe  is  fo  intitled  as  flie  was  a  poft- 
humous  child  ?  And  I  am  of  opinion  it  will  make  no  material 
difference. 

A  parent's  duty  It  has  been  admitted  that  the  debt  of  nature  which  the  father 
to  provide  tor  all  qwcs,  to  provide  for  all  his  children,  will  extend  to  pofthumous 

his  children  will  r  v    •  ^       v  •  -L         iX   \  'a'  ' 

extend  to  poft-  ^^^'^i  loi"  it  IS  an  cveut  whicn  mult  happen  witmn  nine 
Jiumous  oiies.     months,  no  inconvenience  can  arife  from  it :  but  then  it  is  ob- 

je£led,  that  there  is  no  fuch  debt  of  nature  as  to  collaterals,  viz, 

brothers  and  fifters. 
There  *is  no  de-      It  has  been  faid.  If  I  fliould  determine  in  favour  of  the  plain- 
termination  un-  tiff  Elizabeth  Wailis,  it  would  introduce  this  inconvenience,  that 
y^z^hauhehalf  ^  pofthumous  cliild  of  the  half  blood  might  hereafter  be  held 
blood  (hall  talc;   able  to  take  ( I ) ;  but  though  it  has  been  long  fettled,  that  the 

equally  with  the 

(i)  ^0  Burmtty,  Mam^  I  Fef*  1^6, 

childrexi 


i 


In  tlie  Time  of  Lord  Chancellor  Hardwicke.  ti5 

cliildren  of  the  half  blood  fhall  take  equally  with  the  whole,    Walus  t. 

under  the  a£t  of  C.  2.  commonly  called  the  llatute  of  Diftribu-  ^^^i**^-'*- 

tions,  (Vide  Smith  ver.  l^vacy^  in       R.  i  Vent.  307.  316.  323. 

and  Shoiver''s  ParL  Caf,  108.  and  2  Mod,  204.    Yet  I  do  not 

find  any  determination  as  to  this  point,  under  the  llatute  of 

I  J,  2.  and  therefore  will  leave  this  point  unprejudiced  till  it 

ihall  arife. 

With  regard  to  the  difference  that  has  been  taken  between  The  principal 
the  collateral  and  lineal  fuccelfion  ;  to  be  fure  the  *  principal  and  '"5^^"^'°"  ot  ^ 
primary  intention  of  this  ftatute  of  J,  2.  was  to  preferve  the  to  prev^-nt'the 
eftate  of  the -father  to  his  own  children  in  a  reafonable  degree,  mother's  rx;n- 
and  not  to  let  the  mother  run  away  with  too  much  to  her  chil-  foo  mudr^to^h? 
dren  by  the  fecond  hufband.  children  by  a  fe- 

cund hulband. 

Though  it  is  in  general  fettled,  that  the  fhares  vefl  imme-  That  the  fhares 
dlately  upon  the  death  of  the  inteftate,  and  holds  equally  in  lc^.^i\'^,\Vi^^^? 
lineal  and  collateral  fuccefTion,  [Vide  Palmer  verfus  Alicot^  3  Med.  holds  equally  in 
and  Gudgeon  verfus  Ramfden,  2  Vern,  274.)  yet  notwithftanding, 
it  has  been  determined,  that  there  is  an  exception  to  this  rule, 
in  the  cafe  of  a  pofthumous  child ;  for,  in  Edwards  verfus  Free-    u    ^  ^  7  3 
mafi,  it  is  faid,  a  diftributive  lliare  does  not,  in  all  events,  vefc 
in  the  iffue  on  the  inteflate's  death,  becaufe,  if  there  be  a  poft- 
humous  child,  fuch  child  fliall  be  let  in  for  it's  fnare,  though  not 
in  ejfe  at  the  inteftate's  death.    2  Wms.  446. 

The  principal  reafon  I  go  upon  in  the  queftion  is,  that  the  A-child^r-E/or&'e 
plaintilF  was  in  vetitre  fa  mere  at  the  time  of  her  brother's  death,  ■'/'y^.^IT/^ir^^ani 
and  confequently  a  perfon  in  rerum  natura^  fo  that  both  by  the  is  as  much  one. 


lineal  and  colla- 
teral fucceilioju 

r  * 


rules  of  the  common  and  civil  law,  (lie  was,  to  all  intents  and  as  ii- born  in  the 

time. 


purpofes,  a  child,  as  much  as  if  born  in  the  father's  life-  '  '^^^^ " 


time  (i). 

F/r/?,  As  to  the  common  law,  there  is  the  trite  cafe  of  an  This  court  win 
infant  in  ventre  fa  mere  being  vouched  in  a  common  recovery  1  S.^'^'*^^  ^'^  mjunc- 

,      .  .    ,  ^  -  tion  to  ftav  w»  lis 

a  mother  alfo  may  juftify  the  detaining  of  charters  on  behalf    ravour'of  an  ' 
of  it  •,  a  devife  to  him  is  good,  by  the  opinion  of  Trehy  and  ii^unt  in  -ver^tst 
Powell^  in  Scatter%vaod  and  Edge,  i  Salk^  229.  a  bill  may  be 
brought  in  his  behalf,  and  this  court  will  grant  an  injunciiou  in 
his  favour  to  flay  walle,  2  Vern*  710,  Mnf grave  verfus  Parry 
€t  al\ 

Every  body  knows  what  gave  rife  to  the  ftatute  of  C.  2.  of  "^'^^  contention 
Diftributions,  was  the  contention  between  the  common  law  and  ^f^^!^^"^  l"^^  , 
the  ecclefiaiiical  courts  :  fee  a  very  good  account  ot  this  dif-  eccieiiaiiical 
pute  in  Palmer  and  Elliot.  2  Mod,  c  8*    Carter  verfus  Cravjle\\  s^^^ 

V>  ,  .  '     to  the  itatute  of 

Kayin.  496.  '  Dniributioas. 

The  third  and  fifth  fe6lion  of  the  ftatute  of  Diflributions  The  jurlfciiaitm 
{hew,  the  main  fcope  of  it  was  to  make  the  jurifdiclion  of  the  "^i^^Jourt  nfide^^ 
ecciefiaftical  court  more  extenfive,  than  is  allowed  by  the  com-  more  extenftv-c 

mon  law,  -  by  the  Itiiute. 


(i)  See  Burdet  v.  Ho/>e^Qod,  i  P.  fV,  486.    Beak  v.  Beak,  ihid.  245.  Mdkr 
Turner^  2  Vef,  S5. 

%  la 


Argued  and  Determined 


Wailis  V, 

HoDSON. 

Th«  ftatute  is  to 
be  conftrued  by 
the  rules  of  the 
civil  law :  the 
aSofJ.  2.  is 
an  a£l  of  conti- 
nuance of  the 
llalute  of  C.  2. 

[  *ii8  ] 


The  civil  law 
inalces  a  differ- 
ence between 
a  child  in  ventre 
fa  m€re  in  ejjii 
at  the  father's 
death,  and  only 
eancei'vcd,. 


In  2  Wms.  44  u  Sir  Jofeph  jehyii  fl;ire5  at  large,  in  tlie  cafe  of 
Edwards  and  FrcemaHy  the  occafion  of  rnjsking  the  ftatute  of  Dlf- 
tributions  ;  and  I  now  take  it  to  be  fully  fettled,  that  this  afr  is 
to  be  conftrued  by  the  rules  of  the  civil  law,  and  the  ftatute  of 
*i  y,  2.  I  think  ought  to  be  conilraed  in  the  fame  manner  which 
is  an  a£l  of  continuance  of  the  ftatute  of  C,  2.  with  three  addi- 
ditionai  claufes,  and  is  to  be  confidered  as  if  the  ftatute  of  C,  2. 
had  been  re-en acled,  and  repeated  with  thefe  claufes. 

Secondly ^  As  to  the  livil  laiv^  nothing  is  more  clear,  than  that 
this  law  confidered  a  child  in  the  mother's  womb  abfolutely  born, 
to  all  intents  and  purpofes,  for  the  child's  benefit.  SwiTihourn 
new  edit,  2^0  251.  DigeJ},  lib*  I,  tit,  5.  /.  7.  J^lfti''U 
lib.  2.  tit.  13.  dc  exhcradatione  liberorum^  Ll,feEl,  i.  lib,  5.  tit.  2. 
de  inGfiriofo  t'ejlametito,  L,  6, 

It  may  poilibly  be  faid,  that  thefe  rules  are  only  laid  down 
with  regard  to  lineals,  but  you  will  hnd  it  there  equally  with 
regard  to  collaterals.  Digefl^  lib,  32.  tit,  de  Legatis  et  Jidei 
coniniiJjiS)  I.  9.    J^^gift^        37«        9»  ventre  in  pojjejjionem 

mittendo^  I,  I.  /.  I.  2.  Lib.  38.  tit,  8.  Unde  cognatiy 
Li.f.%. 

The  laft  paflage  in  the  Digejl  is  more  explicit  than  any  other  *, 
but  then  it  makes  a  diiference  between  a  child  in  ventre  fa  mere  in 
ejfe  at  the  father's  death,  and  only  conceived^  the  latter  is  not  con- 
fidered as  having  any  relation  to  the  inteftate,  being,  according 
to  a  term  made  ufs  of  there,  not  animax* 

By  the  Roman  law,  the  having  a  great  many  children  of  one's 
own,  excufed  from  the  guardianlhip  of  others ;  but  a  child  un- 
born was  never  reputed  to  excufe  a  father  from  being  a  guardian, 
nor  amongft  the  number  of  the  trium  liberorimi  \  but  this  no  way 
relates  to  the  prefent  cafe,  for  no  queftion  can  arife  here, 
but  what  makes  for  the  benefit  of  the  pofthumous  child,  and 
therefore  I  decree,  after  payment  of  the  debts  and  funeral 
expences  of  James  Wallis^  the  inteftate,  that  the  clear  furplus 
of  the  perfonal  eftate  be  divided  into  nine  equal  parts,  accord- 
ing to  the  ciiftom  of  the  province  of  Tori.,  and  the  ftatute  for 
diftrlbution  of  intcftates'  eftates,  and  that  four  ninths  thereof  be 
confidered  as  the  fliare  of  Elizabeth  Hodfon^  and  be  paid  or  re- 
tained by  Charles  Hod/on  and  his  wife  ;  and  that  four  other  ninths 
thereof  be  confidered  as  the  ftiare  of  Elizabeth  iVallis,  and  al- 
lotted to  her ;  and  that  the  remaining  ninth  part  thereof  be  con- 
fidered as  the  dlftribiitive  fliare  of  the  dead  man's  part,  belong- 
ing to  Towers  WaUis^  deceafed ;  and  order  this  ninth  ftiould  be 
divided  into  moieties,  one  moiety  thereof  to  be  paid  to,  or  re- 
tained by  Hodfon  and  his  wife ;  and  the  other  moiety  thereof  to 
the  infant,  Elizabeth  Wallis  (l). 


(i)  Reg.  Lib,  B.  1740.  foh  144. 


in  the  Time  of  Lord  Chancellor  Hardwicke,  i 


Vernon  verfus  Fawdry,  January  24,  1740,  Cafe  108. 

AN  originul  bill,  and  an  amended  bill,  are  as  one,  and  the  ^  ^  ^^^^ 
records  are  always  fixed  together  *,  but  where  the  amend-  Rgp*  ^g"*  ^J* 
ments  are  fo  large  as  they  cannot  be  added,  then  there  is  a  new  nius. 
engrofTment,  and  the  parties  ought  to  be  mentioned  over  again,  ^g^TalrT'fo^' 
and  to  be  ferved  with  notice. of  it,  large  as  they 

cannot  be  added, 

there  a  new  engroflment  and  a  new  fervlce  on  the  parties  is  neccflary. 

A  breach  of  truft  is  coafidered  but  as  a  fimple  contrail  debt,  Breach  of  truft 
and  can  only  fall  upon  the  perfonal  eftate  of  a  truftee,  and  the 
particular  circumftances  of  a  cafe  ought  not  to  vary  the  rule  ( r),  tate  of  a  truftee. 

If  there  are  only  miftakes  and  omillions  in  a  ftated  account,  where  fraud 
the  party  obje(£Ving  fliall  be  allowed  no  more  than  to  furcharge  appeared  in  a 
and  falfify ;  but  if  it  is  apparent  to  the  Court,  that  there  has  f^f^i^o'iTdf ' 
been  fraud  and  impofitlon,  the  decree  muft  be,  that  the  whole  creed  to  be  open* 
fhall  be  opened,  notwithftanding  it  was  a  ftated  account  of  23  ^d,  tho'ofas 
years  {landing ;  and  Mr.  Richard  Vernon^  who  was  guilty  of  the  landing, 
fraud,  is  dead  like  wife  (2). 

(i)  Coxv.  Batman i  2  Vef.  19.  Bart-  (2)  Sefe  ante  113,  Daw/on  V*  Daw^ 
Un  v.  Hodge/on,  I  Durn.  £9*  Eafi  42.         fotif  I  vol.  I.  note  I. 


Barhr  \Qx{\x^  Dimiarefque,  January  2^ ^  I740«  Cafe  109. 

TH  E  plaintiff  brought  his  bill  for  a  difcovery  of  affets,  and  Barnard  Chanc, 
relief  againft  the  defendant,  as  adminiftrator.  *77-  S.  C. 

The  defendant,  to  give  preference  to  other  creditors,  confcATes  -^j^^j.^ 

judgments.  prefentative  of 

an  inteftate  is 

feeking  to  give  preference,  by  confefling  judgments,  the  court  will  give  the  plaintiff  leave  to  proceed 
»t  law  to  recover  judgment  with  a  cejfet  execution  and  in  this  court,  for  a  difcovery  and  account  of  affets. 

The  plaintiff  thereupon  brought  an  adlion  at  law  for  the  fame 
demand  he  fued  for  in  equity. 

The  defendant  obtained  the  ufual  order,  that  the  plaintiff 
might  make  his  eledlion,  whether  he  would  proceed  at  law. 

The  plaintiff  now  moves  to  difcharge  the  order  of  eleclion. 

Lord  Chancellor, 

The  plaintiff  fliall  not  proceed  in  this  court  and  at  lav/  at 
the  fame  time,  for  the  fame  demand  againft  executors  or  ad- 
miniftrators  in  ordinary  cafes:  but  the  reprefentative  of  the 
inteftate  feeking  to  give  a  preference  to  others  by  confeihng 
judgments,  diftinguifhcs  this  cafe  from  the  ordinary  rule,  and  [  120  J 
therefore  I  will  give  the  plaintiff  leave  to  make  a  fpecial  eledlion, 
VIZ.  to  proceed  at  law  to  recover  judgment  with  a  ftay  of  execu- 
tion, and  like  wife  to  proceed  in  this  court  for  a  difcovery  and  an 
account  of  affets  (i). 

(i)  Reg,  Lih,  A,  1740.  fol.  193, 
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CASES  Argued  and  Determined 


Cafe  1 1 o»  Fellvexfns  Lui'widgt,  February -^y  1 740. 

S.c.  Barn.Cht.  T  T  IS  charged  by  the  bill,  that  the  plaintifF  is  the  reprefcn^ 

Though  an  ad-    J*-  ^^^^^^  ^^^^  taken  out  adminiilra- 

miniftradon  is  tion,  and  by  that  means  intitled  to  a  demand  againft  the  de- 
not  taken  out,  fendant  5  neither  the  title  he  fets  up  objeftcd  to,  nor  the  ad* 
in^  of  Al^biu!'  ii^ii^ifti^^itioi^  denied  by  the  defendant's  anfwer,  and  therefore, 
yet,  if^procured  though  the  adminiftration  was  not  aftually  taken  out  till  fome 

coSe!  to^h^ear  ^^"^^  ^^^^^        ^^^"^  plaintiff  has  pro- 

ing,  in  equity  it  curcd  it,  before  the  caufe  comes  to  a  hearing,  in  equity  it  is 
is  fufficlent,  very  fufiicient,  though  not  good  at  law,  becaufe  there  the  de-r 
•therwife  at  law,  fg^dant  mav  cravc  oxer  of  the  letters  of  adminiftration  ;  but  no- 

,  becaufe  there  th«   ...         ^     r  •      -i  •  ^  1  1  •  t 

defendant  may  thmg  IS  morc  ircquent  m  this  court,  than  where  a  plamtirr  has 
crave  cyey  of  the  a  right  to  a  diftributory  fliare,  and  the  adminiftrator  is  not  made 
niSoi*'^"^^'  a  party  to  the  fuit,  to  order  him  to  be  brought  before  the  Mafter, 

and  the  bill  is  never  difmifTed  in  fuch  a  cafe  for  want  of  his  be* 

ing  u  party. 

Cafe  III.  French  verfus  Barofi,  the  fame  Day  (l). 

The  Court  can-    A  Bill  brought  by  a  refiduary  legatee,  for  falc  of  a  real  cdnte^ 
not  declare  a  will  JjL  purfuant  to  the  will  of  Jrthur  Squire^  and  that  the  refidue^ 
where  alThefr  at  ^^^^^  payment  of  debts,  may  be  paid  to  the  plaintiff, 
law  is  not  to  be      iThc  bill  fuggcfted  that  no  heir  at  law  could  be  found,  which 
<ound.  -^as  admitted  by  the  defendant's  anfwer. 

Lord  Chancellor, 
.^tV  *  jp  Let  there  be  a  fale  of  the  real  eflate,  but  I  cannot  declare  the 

'^{^    iT  will  well  proved,  there  being  no  heir  at  law  (2). 

^^'^Se  Court  will      'T^o^g^  ^^^^^ 

is  a  private  agreement  between  a  mortgagee  and 
not  allow  a  '  mortgagor,  for  an  allowance  for  the  mortgagee's  trouble  in 
mortgagee  more  receiving  the  rents  and  profits  of  the  eftate,  yet  the  Court  will 
than  his  prm-  Carry  it  Into  execution,  for  they  will  not  allow  him  any  more 

cipal  and  inter-    .  ^  '  cl  t  \ 

eft,  notwith-    than  his  principal  and  mterelt  (3). 

ftanding  the 

mortgagor  has  agreed,  he  fliall  be  paid  for  his  trouble  of  receiving  the  rents.  . 

(1)  The  points  here  reported  do  not  (3)  ViJe  Bonithon  v.  Hodmore,  t  Fern* 
appear  in  the  Regifter's  book.  Reg,  Lib.  316.  Godfrey  \,  Watfon,  pofl.  3  vol. 
J.  1740.  fol.  300.  51H, 

(2)  Fide'm  Colton  v.  Wilfon,  3  P.  ^T, 
1^0. 


[  121  ]  Harrtfin  verCns  Harrifony  February  J ^  I740t 

Cafe  112.    TTTHERE  a  truftee  of  ftock  or  annuities  takes  upon  him  t9 
VV    transfer,  it  is  a  breach  of  truft,  and  the  cefiuy  que  trujl  in 
this  court  will  be  intitled  to  an  elc6lion,  either  to  have  the  indi- 
vidual ftock  or  annuities  reftored  to  him^  which  ftood  in  the 
o  name 


Jn  the  Time  of  Lord  Chancellor  Hardwicke. 
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name  of  the  truftee,  or  elfe  to  have 
when  it  was  fold  by  the  truftee  (i). 

(l)  See  Bojlock  V.  Blakeney,  2  Bro. 
C/ja,  Rep.  653.     PFaiu  v.  iFhor^ood, 


the  money  it  produced,    Harrison  t. 

'        ^  Harrison. 

pofi.  159.  Earl  P owlet  V.  Herbert,  Fef, 
jun.  297. 


G/^  verfus  OKenham^  February  10,  1740.  Cafe  113. 

A Father  by  his  will  appoints  an  executor  durante  minore  s.c.  Bam.  Cht. 
atate  of  his  daughter,  and  that  fhe  fhould  be  the  execu-  SS** 
trix  when  fhe  comes  of  age;   the  daughter,  turned  of  21,  ^^^^^^^j^^'J^^^f 
brought  alone  before  the  court,  though  it  appears  in  the  caufc  age,  during 
that  the  executor  durante  minore  <ztate  had  collected  in  the  greated  ^g^^^j"^"^^.^* 
part  of  the  perfonal  eftate :  th<s  counfel  for  the  plaintiff  infift  it  g/.^'  execute' 
is  fufficient  to  have  the  daughter,  becaufe,  being  of  full  age,  fhe  dur&nte  mmort 
is  compleat  executrix  ab  initio^  and  had  the  whole  right  of  repre-  h^s  not  coiiedltd 
jfentation  in  her,  in  the  whole 

eftate,  he  mult  be  brought  before  the  Court* 

Lord  Chancellor, 

This  bill  is  brought  by  the  reprefentative  of  the  teftator's  wi- 
dow, for  the  fum  of  3000/.  charged  upon  the  whole  real  and 
perfonal  eftate  of  the  teftator,  for  her  benefit,  and  therefore 
you  mufl  have  the  reprefentative  of  the  whole  perfonal  eftate,  that 
is  the  executor  durante  minore  iztate^  and  for  want  of  him  the 
caufe  muft  ftand  over. 

If  the  daughter  had  received  all  the  teftator's  perfonal  eftate 
*from  the  hands  of  the  executor  minore  atate^  upon  an  account 
betwen  them,  the  objection  for  want  of  parties  had  been  over- 
ruled. 


Heathe  verfus  Heathcy  February  11,  1740  (l).  ^^^^  ^ 

Tf^lL  L I A  M  Madgeiv'ickey  efq;  being  feifed  in  fee  of  the 
^''^  manor  of  Gayton^  made  his  will,  dated  Anarch  7,  1 721, 
and  devifed  the  faid  premifTes  unto  Averilla  his  wife,  for  her  life^ 
and,  after  her  death,  to  his  coufin,  William  Madgeiuiche^  his 
heirs  and  affigns  for  ever,  upon  condition  that  he  ihould  pay, 
and  that  the  premifTes  fhould  ftand  charged  with  the  payment 
of  400/.  within  fix  months  after  the  death  of  Averilla,  among 
all  the  children  of  his  fifter,  Catherine  Heathe^  fhare  and  fhare 
^like. 

In  April  1722,  the  teftator  died,  and  Averilla  made  her  will,  [  i2:Z  J 
being  feifed  in  fee  of  feveral  copyhold  mefluages  and  divers  free- 
holds, and  gave  her  faid  lands  and  mefluages  in  truft  by  fale  or 
mortgage,  to  pay  all  her  faid  hufband's  debts,  and  gives  all  the 
refidue  of  the  money  arifmg  by  fuch  fale  of  the  lands  and  pre- 
mifTes, copyhold  or  freehold,  and  all  her  perfonal  eftate^  among 

(i)  Reg.  Lib.  A.  1740.  fol. 
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{a)  Ante  I  vol, 
509- 

Share  and  fliare 
alike  has  been 
held  thefc  200 


H  ATHi  V.        tKe  children  irefpedively,  male  or  fem.alc,  of  her  brother  and 
fiftcr  H,aiL 

Some  years  after  the  teftator  and  tcftatrix's  death,  another 
daughter  of  Catherine  Heath  was  born. 

One  of  the  daughters  (living  at  the  time  of  making  the  will 
and  at  the  feveral  deaths  of  the  teftator  and  teftatrix)  died  intef- 
tate,  to  whom  her  father  adminiftered. 

The  firft  queftion  was,  Whether  the  after-born  child  fhall 
have  any  (hare  under  either  of  the  wills  ? 

The  fecond  queftion  was,  Whether  the  father  of  the  deceafed 
daughter  fhall  have  a  fliare  under  the  will  of  Averilla^  or  whe- 
ther her  fliare  furvives  ?  Vide  the  cafe  of  Greave-^txiw^  Boyle  {a), 
Mr,  Jujlice  Parker,  A  queftion  that  was  made  upon  the  firft 
will,  whether  the  words  fhare  and  fliare  alike  make  a  tenancy  in 
yea^s  to  be  a^  tc  commou  or  a  joint-tcnancy,  is  given  up,  and  very  rightly,  for  it 
nancy  in  com-  has  besn  held  thefe  200  years  to  be  a  tenancy  in  common. 
njon(i}.  rji|^g  words  of  the  fecond  will  are  not  quite  fo  clear,  and  yet 

are  pretty  clear  too. 

"  To  and  amongft  all  the  children  refpe6lively,  male  or  fe- 
male,  of  her  brother  and  fifter  Hcath,^ 
lord  Chief        ■  ^  ftrould  think  the  word  refpeclively  would  feparate  the  eftate 
Juftice  ffo//      and  make  a  tenancy  in  common;  for  notwithftanding  my  Lord 
leaned  ftrongly  Q^jef  Juftice  Holt  leans  fo  ftrondy  to  joint-tenancv,  vet  courts 

to  ajoinc-tenau-     ^        r  r      r         r  •       •    r  t       '  ' 

cy,  but  courts    01  equity  are  very  lar  rrom  lavounng  it  to  much* 

of  equity  are 

far  from  favouring  It. 

The  principal  queftion  is  as  to  the  after-born  child, 
A  devife  can  For  my  part  I  have  no  notion  that  this  devife  can  have  any 
never  relate  to  a  relation  to  a  child  not  i?i  ejje  till  fome  years  after  the  teftator's 
^notin^e  rilT  ^'^^  tcftatnx's  death ;  it  may  as  well  be  intended  twenty  years 
fome  years  after  afterwards,  if  a  woman  is  capable  of  bearing  fo  long,  and  would 
ateftator'sdeath.  nij^l^e  great  confuuon  by  unravelling  accounts  that  have  been 
fettled  fo  long  before  (a). 


(1)  See  Prince  y*  Heylin,  antet  vol.  493. 

(2)  The  general  rule  in  cafes  of  this 
nature  feems  to  be,  that  where  the  devife 
or  gift  to  the  children  is  general^  and 
not  limited  to  a  particular  period,  then  it 
is  confined  to  the  death  of  the  teHator. 
"Northey  v.  Burhage^  Prec.  Cha,  470. 
Btatbe  v.  Heathey  fupra.  HorJIey  V.  Cba- 
lo>7er,  2  Fef.  83.  1/aac  V,  (faac,  Amh, 
348.  I  Bro,  Cha.  Rep.  532.  S.  C.  cited. 
Fimr  V.  Francis y  2  Bro.  Cha.  Reft,  65 S. 
Hughes  y.  Hughes^  3  Bro  Cha  Rep,  l^z. 
434,  Hill  y/ .  Lhapinan,  ibid  391.  Cut 
where  fuch  devife  or  gift  is  to  one  for 
life,  or  where  the  diltiibution  is  poll- 
poned  to  a  future  time,  then  children 
b  ^rn  during  the  life  or  before  that  time, 
are  let  in.    Harding  v.  G/yw,  tinte^  I  vol. 


470.  Qranes  V.  Bcylc,  arde  1  vol.  50^. 
Han gh ton  v.  Harrifon^  pojj.  329.  Ellijon 
V.  Airey,  1  /'"f/?  III.  Aitor7iey  General 
V.  Crifpin,  I  Bio.  Cha.  Rep.  386.  Con- 
greve  V.  Congre^vey  1  Bro.  Cha.  Rep,  530, 
De^ifme  v.  Mello,  ibid.  537.  Bald-j/m 
T.  Karx'er,  Cozvp.  309  Andreivs  v. 
Partifigton^  3  Bro.  Cha.  Rep.  401.  Puls" 
ford  V.  Hunter,  3  Bro.  Cha.  Rep,  416. 
It  feejns  that  under  a  devife  to  children 
livifig  at  the  teftator's  death,  a  child  i?i 
'ventre  fa  mere  lhall  take.  Hale  v.  Haky 
Prec.  Cha.  50.  BeaU  v.  Beak,  i  P.  JV. 
245.  Millar  V.  Turnery  I  Fef  85. 
Clarke  v.  Blake,  2  Bro,  Cha.  Rep.  320. 
Sed  contra  Pier  fan  v.  Garnett,  2  Bro.  Cba, 
Rep.  38.  Cooper  \.  Forks,  2  Bro,  Cha, 
Rep.  63. 

As 
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As  to  the  point  of  the  father's  taking  the  fliare  of  the  de-   Heathe  r. 
ceafed  daughter  as  her  adminiftrator,  I  am  clear  of  opinion  ^^l^^Y^' 
that  he  was  intitled,  and  that  it  fhall  not  furvive  to  the  brothers  ^^r^^-J^'^^^^jl^^^ 
^md  fillers,  for  it  veiled  in  the  deceafed  as  her  feparate  and  in-  paratc  an  eftauc, 
dependent  fhare,  being  a  tenancy  in  common,  and  not  a  joint-  ^'^"^  "'''^^!^  ^ 

1-  1         r  1  n      1-  r    1      tenancy  in  com 

tenancy,  accordmg  to.  the  aiorementioned  conltruciion  ot  the  mon, 
word  refpeSlively  (  i  )• 

(l)  Vide  Sheppard  v.  Gibhoiis,  foft.  441.  444, 


The  lafl  feal  in  Hilary  Term,  February  12,  1740,  Cafe  115. 

A Motion  on  behalf  of  a  defendant  in  a  caufe,  that  the  After  a  third 
plaintiff  fliould  not  be  allowed  to  amend  his  bill  on  pay-  order  of  amend- 
ment  of  twenty  fhillings  cofts  only  by  virtue  of  the  laft  order  ^t"wiif  be^a^*^' 
which  he  got  from  this  court  \  but  upon  cofts  to  be  taxed  by  a  lowed  cofts  to  be 
mailer,  the  Chancellor  would  have  granted  the  motion,  as  this 
was  the  third  order  of  amendment,  if  it  had  not  appeared  in 
this  cafe  that  the  laft  order  which  the  plaintiff  obtained  had 
been  upon  terms,  and  with  the  exprefs  confent  of  the  defendant. 


Weechn  verfus  Fell^   February  17,  1740,  before  Mr.  Juftice   Cafe  1 1 5. 
Parker y  at  the  Rolls y  now  Lord  Chief  Baron. 

MU E  L  Parhry  by  his  will  dated  the  30th  of  September,  Samutl Parhr hy 
^1^1^  "  g^^'^  the  fum  of  3000/.  to  his  father-in-law  John  will  gives  3000/. 
«  Felly  and  to  Elizabeth  Parker  his  wife,  upon  and  in  truft  to  put  p^'c^f ouV^t  in- 
the  fame  out  to  intereft  or  otherways  upon  fome  purchafe,  as  tcreft  or  on  a 
my  faid  truftees  and  the  furvivor  of  them  fliall  think  fit,  and  fjJ'J^^^j^'  "^"^ 
"  then  to  permit  my  faid  wife  to  receive  all  intereft,  benefit  hiJ"vv5fe^to"re- 
**  and  profit  as  fhall  accrue,  arife  from,  or  become  due  for  the  ceive  theintereii 
«  fame,  to  her  own  ufe  during  her  natural  life,  and  after  her  "^Ti"^ 

,       \  T  '1     1        1  1        '     •     1      ■  I     11   '         n       J       /•     I'aUite,  and  after 

deeeajey  to  divtde  the  •whole  principal  ivith  ail  interejt  ana  projits  her  deeeafe  to 

among  my  four  ch'ildreny  Jhare  and fiare  alike,  and  the  furvivors  divide  the  whole 

of  theniy  but  not  before  they  fhall  have  refpeaively  attained  the       llerlit  ^a^ong'^^ 

of  one  and  tiventy  years t  or  days  of  marriagey  which  JJjall  frfl  his  four  children 

**  happen  ;  for  my  mind  and  intent  is,  that  if  any  ot  my  four  ^^f^^  and  fliarc 

children  fhall  die  before  they  attain  their  age  of  twenty-one  juwLlrioftbcmi 

or  days  of  marriage,  that  his,  her,  or  their  fhare  fo  dying,  fliall      not  before 

2:0  and  be  equally  divided  among  the  furvivors  of  them."       they  attain  ?i, 

°  *  ^  or  day  of  mar- 

riage. 

Conjlance  the  plaintiff's  wife,  who  was  one  of  the  four  children,  attained  zi,  but  died  in  the  life- 
time of  the  mother,  fo  that  the  divifion  of  the  30C0/.  could  not  be  made  till  after  her  death :  the  truf- 
tees hid  out  the  greateft  part  of  the  money  in  the  purchafe  of  frethold  and  coj.'yhold,  and  lent  another 
part  on  bond.  Mx.  ]nVi\ct  Parker  he:d  this  luaz  a  vcftcd  \r.tercji  in  Cons  tan  ck,,  and  tha:  Juwi'vort 
meant  fuch  as  (h  )uld  be  living  at  the  death  of  the  child  before  21,  and  not  fuch  as  were  living  at  the 
death  of  the  tnother :  and  tlrat  the  reprcfcntaLive  of  Conftance  is  intitled  to  a  fourth  of  the  bond,  and  a 
fourtlji  on  the  whole  in  government  fecurities,  and  which  has  not  been  inveftdd  in  land. 

Conftance  the  wife  of  the  plaintifl-',  and  one  of  the  four  children    [  124  J 
of  Samuel  Parker y  attained  her  age  of  21,  and  died  in  1737,  in 
the  life- time  of  her  mother,  fo  that  the  divifion  of  the  3000/. 
Qould  not  be  made  till  after  her  death, 
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Wkeoon  v.      The  firft  queftion  was,  Whether  an  intereft  vefted  in  Con^ 
FEtt.      Jlance  the  wife  of  the  plaintiff  and  tranfmifiibk  to  him  as  her  re-  ' 
prefentative,  or  whether  it  is  to  be  confidered  as  a  contingent 
intereft  during  the  Hfe  of  the  mother,  and  not  tranfmiiTible  to 
the  reprefentative  of  Cotijlance  till  after  the  mother's  death. 

The  truftees  after  the  death  of  the  teftator  laid  out  the  greateft 
part  of  the  3000/.  in  the  purchafe  of  fr<;ehold  and  copyhold 
lands  in  Stepney  and  RatcUffe  in  Middle fex^  to  the  ufe  of  the 
truftees,  their  heirs  and  afligns  for  ever*,  but  by  divers  decla- 
rations of  truft  declared  the  purchafes  were  made  for  the  ufes 
under  Samuel  Parker'^  will,  concerning  the  3000/.  the  refidue 
was  lent  to  John  R  hinfon  on  bond. 

The  fecond  queftion  was.  What  the  nature  of  the  power  is 
that  rhe  truftees  have  under  this  will,  whether  they  are  br.re 
truftees,  or  whether  they  could  alter  the  nature  of  the  pro- 
perty, and  by  vefting  it  in  land  make  it  ceafe  to  bt-  money,  and 
go  to  the  heir  at  law  inftead  of  being  divided  in  equal  fhares 
among  the  children. 

Mr^  Jujlice  Parker^  As  to  the  firft  queftion,  it  feems  to  me 
very  clear  that  this  is  an  intereft  vefted  in  Confance  at  her  age 
of  21,  and  the  words  fiirvivors  of  them  m  the  latter  claufc 
plainly  mean  fuch  furvivors  as  fiiould  be  living  at  the  death  of 
the  child  before  21,  aiid  not  fuch  as  were  living  at  the  death 
of  the  mother  \  and  as  the  contingency  therefore  has  not  hap- 
pened, it  certainly  vefted  in  Qonjlancey  and  will  go  to  the 
plaintiff  as  her  reprefentative  (i). 

The  words  upon  which  the  point  in  the  fecond  queftion 
arifes  are  equally  clear,  as  to  giving  a  power  to  them  to  lay  out 
the  300c/.  in  the  purchafe  of  lands  (2),  and  it  would  have  been 
improper  if  they  had  bought  only  a  term  for  years,  as  it  is  a  iefs 
beneficial  property, 

I  do  agree  that  it  muft  be  taken  according  to  the  natural  mean* 
ing  and  intention  of  the  teftator  at  the  time  of  his  death  (3), 
and  no  alteration  in  circumftances  afterwards  can  eni|;i/Vi  Li  a 
truftee  to  vary  that  intention  ;  but  I  am  clear  in  this  cafe  that 
the  truftees  have  purfued  and  not  a£i:ed  contrary  to  their  power. 

I  fee  no  difference  between  money  left  abfolutely  to  the 
perfon  himfelf  or  to  another  in  truft  for  him  *,  it  equally  vcfta 
in  the  cvjluy  que  trttji  when  the  contingency  happens  upon  which 
it  became  payable. 

£  1 2  ]  27j>^  civil  law  has  made  a  dlftln£lion  where  a  legacy  is  charged 
upon  land,  and  where  it  is  to  be  paid  out  of  a  perfonalty  *,  in 
the  former  if  exprefsly  faid  to  be  payable  at  21,  and  would 
veft  though  the  legatee  died  before  that  age,  if  iffulng  out  of 
perfonal  eft  ate  (4),  yet  in  favour  of  land  it  ihall  fink  into  the 
land,  unlefs  the  legatee  actually  arrives  at  21  (5). 

I  do  not  know  what  grounds  this  lavv  goes  upon  in  making 
this  diftinclion  between  a  legacy  vefted,  when  charged  upon 

(1)  Heurtley  v.  Mafmy  Jmh.  62 1.  (5)   Pro^cfe  v.  Jihingdon,  ante  I  vol, 

(2)  Sc  Ea'rhm  v.  Saunders ^  Jmb.  24 1.     482.    Cox*s  note  to  Chandas  v.  Tulbot^^ 
'  ^    '    -  "  ''''        zP.^F.  612.    Har.  Co.  Litt.  237.  a. 

note  I. 

perfonal. 


\  00   IjCll  LOTH    V.   U«A-7(<t.  J,   ^i/liVs  <.ij.t. 

{  \)  Plfli  Oonhe  v.  Combe,  poji.  185. 
(4)  Scadtnan  v.  Fallings  pofi.  3  vol.  427. 
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perfonal,  and  when  charged  upon  real  eftate,  but  it  Is  a  fet-   Wirdou  y. 
tied  diftindlion  now,  and  therefore  cannot  be  difpenfed  with  f 
in  any  particular  cafe,  fo  as  to  let  in  the  reprefentative  of 
Conjiance  to  a  fourth  of  the  value  of  lands  purchafed  by  the 
truftees. 

Mr,  Jiijlice  Parker  declared  that  the  plaintiff  is  intitled  to 
the  fum  of  37/.  10/.  as  her  fhare  of  the  150/.  not  placed  out 
in  land,  together  with  interell  for  the  fame  from  the  time  of 
the  death  of  Elizabeth  Parker  the  mother ;  and  ordered  and  de- 
creed that  the  defendant  John  Fell  the  elder,  and  John  Fell  the 
younger,  do  pay  the  fame  to  the  plaintiff  accordingly.  And 
it  was  further  ordered  that  the  plaintiff's  bill  as  to  all  the  other 
relief  fought  thereby,  do  fland  difmiffed  out  of  court  (i). 

(l)  Reg,  Lib,  B.  1740.  fol.  158. 


Warren,  verfus  Stawell,  at  the  Rolls,  February  IJ,  174O,  be-   Cafe  n  7. 
fore  Mr.  Juftice  Parker* 

AN  obje£lion  was  made  for  want  of  parties  upon  the  zO:  of  A  creditor  brlngt 
parliament  of  3  ^.  ^  M.  c,  13,  againil  fraudulent  de-  ]^^^^ltYv,^^ 
•vifes,  that  the  heir  at  law  muft  be  before  the  court.  dulent  dcvifes 

againft  the 

affignce  of  the  devifee  only,  the  heir  a/  law  Is  a  neceflary  party,  and  for  want  of  him  the  caufc  ordered 
to  ftand  over  (i). 

In  anfw^er  to  the  objection  it  was  infilled,  that  where  the 
creditor  comes  againft  the  alienee  of  devifee  it  is  not  neceffary. 

Mr.  Jujlice  Parker  faid,  The  objection  muft  be  allowed  :  it  Ifanaftionat 
is  admitted  on  all  hands  that  if  an  action  at  law  is  brought,  it  jj^^^^'^J^^J^^^jJ 
mufl  be  both  againft  the  devifee  and  heir  at  law,  and  equity  againft  the  devl- 
follows  the  law  in  this  refpe(Sl ;  but  befides,  this  is  not  an  fee  and  heir  at 
alienee  of  the  devifee,  but  an  aflignee  of  bankrupts  only  who  foHowsthe^i^w 
ftands  in  the  place  of  the  devifee,  and  reprefents  him,  fo  that  in  this  rcfpe^U 
he  can  by  no  means  be  called  an  alienee. 

(i)  Ganvhr  v.  /^W<f,  I  P.  IT,  99. 


Hide  verfus  Haywood,  the  fame  day,  before  Mr.  Juftice  Parker*      f  1 26  3 

Cafe  118. 

ATeftator  in  this  cafe  dire£led  that  his  executors,  for  any  Notwlthftanding 
expences  they  fliall  be  at,  fhall  be  allowed  their  cofts  out  a  teftacor  direft- 
of  his  eftate  ;  and  therefore,  if  there  had  been  only  an  error  in  cutors^^fbr^niJ" 
judgment,  I  fliould  have  been  of  opinion  that  they  (liould  not  expences  they 
have  paid  cofts,  nay  even  if  there  had  been  no  provifion  for  it  j^^jj  P^^ 
in  the  will  ( i )  ;  but  where  there  is  a  plain  fraud  in  executors,  as  ^^^^  ^^^^  o£- 
there  was  in  this  cafe,  (for  though  150/.  was  offered  for  the  his  eftate;  yet 
good^will  of  a  houfe,  part  of  the  teftator's  eftate,  the  execu- 
#13  refwfed  die  perfon  unlefs  he  would  promife  to  employ  this  cafe  in  the 

executors,  the 

( I )  Hum^hr^  V.  Mocre,  anU  loS.  'tX.^nt 
I  4  them  t)"""' 
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them  In  the  way  of  their  trade  as  wine  merchants),  I  will  de* 
*•  cree  cofts  againlt  them  ;  for  this  is  a  diminiihing  of  the  eftate, 
and  notwithftanding  the  teftator's  dircdion  that  their  cofts 
fhould  come  out  of  the  eftate,  he  could  never  mean  to  fave 
them  harmlefs  where  they  have  been  guilty  of  a  fraud  ( i ). 

(l)  Re^,  Lik  A.  1740.  fol.  274.    Fide  Wilkins  v.  Uunt^  pojl,  151, 


Cafe  119.   Hathornthnvaite  verfus  RuJJel^   full  feal  after  Hilary  Term, 

February  18,  1740. 

S.C.Barn.  Cha.  A  Motion  for  a  receiver  to  be  appointed  by  this  court  to 
^ep.  334.  ^  ^  i  \  colle6l  in  the  money  ftanding  out  upon  fevcral  fecurities, 
«nrto  takefJhe^'  aflets  of  a  tcR'ator,  on  a  fuggeftion  that  tlie 

afTets  out  of  the  will  was  obtained  by  fraud,  and  that  the  fanity  of  the  teftator 
hands  of  an  exe-  jg  j-^q^^  likewifc  contcftinc:  in  the  ecclefiaftical  court  (1)4  affida- 

cutor,  that  he  is    .  ,  ^  ^,  .  i       i        h  1 

not  of  an  affluent  vits  too  on  the  part  or  the  motion  were  produced  to  ihcw 
fortune,  as  long  mean  circumftances  of  the  two  executors,  and  the  counfel  relied 
himfeirhas°^     much  Upon  the  cafe  of  Poiuis  verfus  Andrews  [2)^  where  upon 
placed  this  con-  a  like  motion  a  receiver  was  appointed, 

fitiencc  in  him 

without  regarding  his  circumftances. 

Lord  Chancellor  denied  the  motion,  and  diftinguiflied  it  from 
the  cafe  o{  Fowis  and  Andrews',  there  the  fraud  appeared  very 
ftrong,  the  executors  too  were  not  related  to  the  teftator,  took 
out  a  probate  the  very  morning  he  died,  and  that  very  after- 
noon wafted  and  imbeziled  large  fums  of  money  which  they  got 
into  their  hands. 

But  here  it  is  widely  diiferent;  there  are  very  ftrong  affida- 
vits produced  on  the  part  of  the  defendants  to  prove  the  fanity 
of  the  teftator,  and  no  circumftances  to  fhew  that  the  execu- 
tors ufed  any  unjuft-  means,  or  prevailed  upon  the  weaknefs  of 
the  teftator,  to  make  his  will  in  their  favour;  befides,  upou 
the  very  face  of  it,  it  is  a  rational  will,  for  he  gives  away  his 
eftate  in  legacies  to  feven  of  his  neareft  relations,  and  has  pre- 
ferred the  executors,  v^^ho  are  as  near  of  kin  to  him  as  the 
plaintiff*  himfelf,  by  making  them  refiduary  legatees. 
[  127  ]  Nor  are  there  any  grounds  to  grant  this  motion  upon  tht 
other  fuggeftions  of  the  executors  not  being  refponfible  from 
their  indigent  circumftances  ;  the  court  never  efteems  this  as 
any  ingredient  to  take  the  alTets  out  of  the  hands  and  care  of' 
the  executors,  nor  will  even  the  ecclefiaftical  court  refufe  per- 
fons  a  probate  becaufe  they  are  not  of  affluent  fortunes,  as  long 
as  the  teftator  himfelf  has  placed  this  confidence  in  them 
without  regarding  their  circumftances  *,  befides  too,  this  cafe 
is  materially  different  from  Fowis  and  Andrews  in  another  re- 
fpe6i:  y  there  is  no  probate  here,  fo  that  as  the  bulk  of  the  tef- 

(1)  See  Montgomery  y,  Clarh^poJ}.  378.    V.  Powell,  l  Fef.  290.  Morga?i  V.  Harris, 

(2)  2  Bro.  Par.  Ca.  476.  S,  C.  See  2  Bro,  Cha,  Rep.  izi.  Brovjn  v.  Diid^ 
alfo  Taylor  v.  Alkn^  poji.  213.    Barnjley    bridge,  ibid.  ill. 
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tator*s  eftate  is  placed  out  upon  fecurities,  the  executors  are  not  Hathornts- 
intitled  to  fue  or  bring  any  actions  for  them ;  this  application  ^"J^sei,!^* 
too  is  not  till  a  year  after  the  commencement  of  the  fuit  in 
the  ecciefiaftical  court ;  for  thefe  reafons  his  lordfhip  denied  the 
motion. 


Lowther  \txi\x^  Condon^  February  g J  1740.  Cafe  1 20, 

Cjf^HOMAS   Condon  made  his  will,  wherein  were  thefe  S.C. cited iV^f. 

'^or^s:  BLard.Chanc. 
.     Imprimis,     I  give  and  bequeath  unto  my  daughters  Ifahella  ^^y.  s.  C. 
**  Condon  TLiul  Diana  Condon  the  fum  of  5©o/.  a-piece,  to  be 
raifed  and  paid  unto  them  and  each  of  them  immediately 
"  after  my  death  out  of  the  rents,  ilTues,  and  profits  of  my 
lands  and  tenements  iri  Wold  Newton  Ballerwicke  and  Bog^ 
thorpe  in  the  county  of  Tsrk,  or  by  fale  or  mortgage  of  the 
fame,  or  a  competent  part  thereof,  together  with  intereft 
for  the  faid  refpeclive  fums  after  the  rate  of  6L  per  cent,  per 
ann,  from  the  time  of  my  deceafe  until  the  federal  refpeiSlive 
fums  of  500/.  fhall  be  duly  paid  to  my  faid  daughters,  or 
their  refpeEiive  executors^  ndminijlrators  or  ajjigns*' 

Iteniy  I  give  and  bequeath  unto  each  of  my  faid  daugh- 
ters,  the  {mwi  of  1000/.  to  be  raifed  and  to  be  paid  unto 
**  them  feverally  and  refpe61:ively  immediately  after  the  de- 
ceafe  of  my  wife,  out  of  the  rents,  iffues  and  profits  of  my 
manors,  lands,  tenements  and  hereditaments  in  Willonghby 
in  the  faid  county  of  Torh,  or  by  fale  or  mortgage  of  the 
fame^  or  a  competent  part  thereof,  together  with  intereft  for 
the  faid  feveral  fums  of  looo/.  after  the  rate  aforefaid, 
from  the  deceafe  of  my  faid  wife,  until  the  faid  fums  fliall 
be  duly  paid  to  my  faid  daughters,  or  their  refpeclive  execu- 
torSy  admitiifirators  or  ajjlgtis  j  and  my  further  will  is,  that 
in  cafe  either  of  my  faid  daughters  lliail  depart  tliis  life  be- 
fore  me,  then  the  furvivor  of  my  faid  daughters,  her  exe- 
ecutors,  adminiflrators  and  affigns,  fliall  have  and  receive  all 
and  every  the  fum  and  fums  of  money  herein  by  me  before 
devifed  out  of  my  faid  lands,  to  be  raifed  in  the  manner 
"  herein  before  appointed  ;   and  in  fuch  cafe  the  part  of  the 
**  daughter  fo  dying  JJmll  not  ceafe  or  Jink  into  the  eflate  for  the  be-- 
eft  of  my  heir,  but  fiall  remain  and  be  raifed  for  the  benefit  of 
y  furviving  daughter" 
Laitly,  "  I  bequeath  all  my  chattels  real  and  perfonal,  and    [  128  ] 
*^  all  my  goods  moveable  and  immoveable,  and  all  my  per- 
"  fonal  eftate  whatfoever,  unto  my  faid  daughters,  and  do 
*'  make  and  comlitute  them  executors  of  this  my  iaft  will  and 
teftament.    In  witnefs,  if^c.^' 

The  teftator  died,  and  left  one  fon  Tho7naSy  and  two  daugh- 
ters Diana  and  Ifabella\  in  1719,  after  the  death  of  the  tefta- 
tor, Diana  intermarried  with  Sir  W'dliam  Loivther  j  Diana  died 
in  1736;  Anne  the  motlier  died  in  the  year  following:  the 
prefent  bill  is  brought  by  Sir  William  Loivther  againft  Tho" 

mas 
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lowTKER  V.  mas  Condon  and  Ifahella^  who  has  intermarried  with  Mr.  Fltt 
Condon.         order  to  havc  the  fum  of  one  thoufand  pounds  mentioned 
in  the  will  raifed  out  of  the  eflate,  which  was  thereby  charged 
with  it. 

Lord  Chancellor  faid  his  opinion  was  that  the  looo/,  ought 
to  be  raifed  :  he  owned  it  was  very  true,  that  there  is  an  eila« 
bUfned  and  fixed  diftinclion  between  legacies  charged  upon  the 
perfonal  citate,  and  legacies  upon  the  real  (i)  ;  and  though  this 
would  have  been  clearly  a  vefted  legacy  in  cafe  it  had  been 
chargeable  upon  the  perfonal,  yet  it  is  not  fo  clear  a  cafe  as  it 
■is  chargeable  upon  the  real  eftate ;  but  ftill  there  is  fufficient 
ground  to  fay,  even  in  the  prefent  cafe,  the  legacy  is  a  veiled 
.  *one,  and  the  plaintiff  intitled  to  it. 

The  words  of  the  will  are  in  this  manner :      I  give  and  be- 
queath  to  each  of  my  daughters  the  fum  of  looo/,  to  be 
raifed  and  to  be  paid  unto  them  feverally  and  refpecli vely 
immediately  after  the  deceafe  of  my  wife." 
It  has  been  de~      So  that  it  is  a  gift  immediate  to  the  daughters,  though  not 
termincd,  where  indeed  to  be  raifed  till  after  the  death  of  the  teftator*s  wife  \  the 
Li?depend°"on  ^^"^^  mentioned  in  the  will  is  not  annexed  to  the  fubftance  of 
two  contingen-  the  legacy,  but  to  the  payment  of  it ;  and  confequently,  if 
cf^tbem°do'-hnot  ^^^^^  ^^^^  ^^^vi  a  Jegacy  chargeable  upon  the  perfonal  eftate,  it^ 
happe^i  the  le-  would  have  been  clearly  a  veiled  one,  and  the  plaintiff  intitled 
gacy  fhaii  be    to  it ;  but  this  is  chargeable  upon  the  real ;  it  muft  be  owned 
Where  the  poft-  equally  an  eftabiifhed  rule,  that  where  a  legacy  is 

poning  the  time  giveu  of  this  fort,  though  the  time  mentioned  in  the  will  is 
of  payment  of  a  annexed  to  the  payment  of  it,  and  not  to  the  body  and  fub- 
•wi^<^^to^th^*^^  fiance  of  the  legacy,  yet  in  general  fuch  legacies  fhali  not  be 
circumftancc  of  raifed,  where  the  legatee  dies  before  tlie  time  of  payment,  and 
cftate^^and  not  rnore  efpecially  where  a  legacy  of  that  fort  is  given 

to  the*circu'Ti-  ^y  way  of  portion  :  but  notwithltanding  this  is  the  general  rule, 
ftances  of  the  ^  yet  the  principal  ingredient  which  has  given  rife  to  this  doc- 
legatees,  that  19  ^.^.j^j^  j^^^  been,  that  the  poftponino;  the  paymerit  of  the  leeacv 

not  fo  ftrong  a     ,  ■  ' ,  -r      r  ^         \y  1  ° 

cafe  for  a  icga-  nas  appeared  to  have  ariien  irom  cnxumitances  on  the  part  or 
cy'c  finking  into  the  legatee,  as  her  attaining  the  age  of  2 1  or  marriage ;  there  if 
where^the  poft-  legatee  had  died  before  the  time  of  paym.ent  of  the  legacy, 
|)oniug  the  pay-  this  court,  which  filvours  the  real  efiate,  have  confidered  it  in 
jmentot  ithas     t|^jg  \yA\\.^  that  there  is  no  occ'afion  it  fhould  be  raifed,  the  par- 

♦ppeared  to  have         ,   P  ,  .      ,      .  , .  ,    .  r  i  n 

^ri fen  from  cir-       dying,  who  was  \\\  the  immcuiate  contemplation  oi  the  telta- 
cumftances  on    tor  \  but  where  the  poftponing  the  time  of  payment  of  a  legacy 
kgaLT    '^'^    has  been  owing  to  the  circimjlance  of  the  tellator's  ejlate^  and 
An  'inference  not  to  the  circuinfiafices  of  the  legatee  (2),  that  is  not  fo  ftrong  a 

may  be  drawn  in 

the  plaintiff's  favour  from  the  dirsftion  that  the  legacy  fhall  be  paid  60  tlie  daughters,  or  thsir  rtJ^eEliti-e 
^scutit  s,  i^iluiinyfiutcn,  and  ejpgm, 

cafe 


(1)  Sec  Mr.  Cox*s  note  to  The  Duke  of 
Chavdos  v.  Talbot ^  6 1  2. 

(2)  This  principle  has  been  acknow- 
ledged by  the  following  cafes.  Butler  w 
Duiicomhey  \  P.  IV.  ^^j.  FitfiAdh  c^fe, 
2  P.  W.  513.  Hutching  v.  Foyy  Com. 
kij),  716.    Emci  v.  Mancock,  ^ojl.  ^07. 


Sherman  V.  Collins,  ^ofi.  3  vol.  3 1 5* 
Hodgfon  v.  Raw/on y  1  VeJ.  44..  Jeal  v, 
Tickener,  Amh.  703.  I  Bro.  Cha.  Rep* 
120.  S.  C.  TunJIall  V.  Bracken,  AmL 
167.  1  Bfo  Cha.  Rep.  124.  S.  C. 
Dazcfon  V.  KHkty  I  Bro.  Cha.  Rep.  I19. 
Qlarh  V,  Rofsj  \  Mro.  Cha.  Rep.  UQ. 
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'tafe  to  favour  the  legacy's  finking  mto  the  eftate,  as  the  other  Lowther  v» 

is*,  though  his  Lordfhip  iaid  he  did  not  know  but  that  ih-j  cafes  ^^^^'^^^ 

have  gone  fo  far  as  even  there  in  fome  inltances  to  allow  of 

their  finking  into  the  eftate :  it  has  been  determined  that  where 

a  legacy  charged  upon  land  depends  upon  two  contingencies, 

and  one  of  them  doth  not  happen,  the  legacy  (hall  be  raifed; 

the  cafe  of  King  and  Wiiheny  Free,  in  Ch,  348.    However,  in 

the  prefent  cafe  it  is  clear  upon  the  penning  of  the  bill  that  the 

intention  of  the  teftator  was,  that  the  legacy  in  que  (lion  fhould 

be  raifed  in  favour  of  the  plaintifl  j  here  1000/.  is  given  to  each 

of  the  daughters,  with  intereft  to  be  comput-d  from  the  death 

of  the  teftator's  wife ;  no  argument  can  be  drawn  from  the  cir- 

cumilances  relating  to  the  intereft,  for  it  was  natural  to  give  a 

divcdion  about  that  in  the  manner  it  has  been  <lone  •,  but  then 

the  will  goes  on  and  dire£ls  that  this  legacy  Jlmll  he  paid  to  the 

daughters^  or  to  their  reJpeBive  executors ^  adminljlrators  and  ajjigns : 

and  fomething  may  be  inferred  from  thence  in  favour  of  the 

plaintiff* 

It  has  been  faid,  that  the  ufe  of  this  claufe  might  be  only  to 
fliew  the  teftator*s  intention  that  if  the  daughters  furvived  the 
mother,  and  afterwards  died,  the  legacies  fhould  be  paid  to  their 
reprefentatives  *,  but  if  that  was  the  meaning  of  the  teftator,  the 
inferting  this  claufe  was  very  unneceflary  ;  far  if  the  daughters 
furvi»red  tlie  mother,  there  could  be  no  doubt  but  that  the  re- 
prefentatives of  them  would  be  intitied  to  the  legacy  of  courfe. 

The  ufe  of  this  claufe  feems  rather  to  fhew  the  teftator's  in-  The  claufe  03 
tention,  that  if  the  daughters  died  in  the  life-time  of  their  mo-  ^r^'^^rj^^^ 
ther,  and  after  the  teftator's  death,  that  the  legacies  fhould  be  principally 
paid  to  their  reprefentatives.    But  his  Lordfhip  faid  he  did  not  foi^nded  his 
reft  his  opinion  upon  this  claufe  in  the  will^  the  claufe  that  he  dhedioiTthat  if 
founded  himf(  If  principally  upon,  was  the  follow^ing :  and  my  one  daughter 
further  will  is,     that  in  cafe  either  of  my  faid  daughters  {h/dW  ^jf^^^iij^ 
depart  this  life  before  me,  then  the  furvivor  of  my  faid  daugh-  not  Ink  intTdic 
ters,  her  executors,  adminiftrators  and  afligns,  fhall  have  and  eftatc. 
receive  all  and  every  the  fum  and  fums  of  money  herein  be- 
fore  by  me  devifed  out  of  my  faid  lands,  to  be  raifed  in  the 
manner  herein  before  appointed  ;  and  in  fuch  cafe  the  part 
*'  of  the  daughter  fo  dying  fhall  not  ceafe,  or  fink  into  the  eftate 
**  for  the  benefit  of  my  heir,  but  fhall  remain  and  be  raifed  for 
the  benefit  of  my  daughters." 

It  has  been  faid,  that  the  contingency  upon  which  this  claufe  C  ^3^  1 
of  the  will  was  to  take  effedl  has  not  happened ;  but  it  is  plain 
that  the  teftator  had  in  his  view  a  certain  cafe  wherein  the  lega- 
cy ftiould  not  fink  into  the  eftate,:  that  cafe  was,  the  event  of 
cither  of  the  daughters  dying  in  the  life-tune  of  the  teftator. 
And  if  even  in  that  cafe  the  teftator  defigned  that  the  legacy 
ihould  not  fink  into  the  eftate,     much  ftronger  reafon  is  there 

note.    Kemp  V.  Dry,  i  Mro.  C'a.  Rep.    Morgan  v.  Gardiner ^  ihid.  193.  Do-ifcM 
J 20.  note.    Godn^in  v.  Munday^  i  Bro,    v.  Hajf  3  Bro.  Cha.  Rep.  4G4..    Smah  Vc 
Cha.  Rep.  igi.    Faiujey  v.  Edgar,  ibid,    Fartridge^  J,mb.  z66k 
1^2,     Jkotnpfcn  V*  DaWi  itid,  193. 

to 
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towTHXR  V.  to  infer,  that  he  did  not  defign  it  fliould  when  the  daughter  fur- 
vivedhim.  \  ^ 

This  claufe  is  a  plain  indication  of  the  teftator's  defign,  that 
the  daughters  fliouId  have  this  legacy  at  all  events,  and  that  it 
fliould  not  depend  upon  the  accident  of  their  dying  in  the  life- 
time of  their  mother :  it  has  been  faid,  that  if  the  teilator  had 
been  alked  at  the  time  of  making  his  willy  whether  in  fuch  an 
event  as  has  happened  he  would  have  the  looo/,  legacy  raifed 
^  for  the  plaintifFj  he  certainly  would  have  anfwered  that  he  would 
not. 

But  fuch  manner  of  arguing  by  aiking  a  queflion  of  this  fort, 
is  a  very  uncertain  one :  thofe  that  make  the  queftion,  "anfwer 
it  themfelves,  and  give  fuch  an  anfwer  as  fecms  for  their  purpofe. 

But  if  this  queftion  had  in  reality  been  alked  the  teftator,  his 
Lordfliip  faid,  he  fliould  have  thought  it  much  more  probable, 
that,  under  the  circumftances  of  the  prefent  cafe,  the  teftator 
would  have  anfwered  that  his  meaning  was,  that  the  plaintiff 
fhould  have  this  legacy. 

The  plaintiff  married  this  lady  in  17 19,  (lie  did  not  die  till 
1736,  and  it  would  be  a  reafonable  thing  in  itfelf  that,  under 
fuch  circumftances  the  teftator  fliould  intend  chat  the  plaintiff 
Ihorld  have  this  legacy ;  ^nd  Lord  Chancellor  dtcrced  the  1000/, 
jhpuld  be  raifed  for  the  plaintiffs  out  of  the  eftate  charged 
with  it  ( I ). 

(0  R^g.  Lih.  B.  1740.  fol.  i5o» 


Low ther  Y^xi\x^  Condon y  June  6^  I74i» 

THIS  caufe  was  brought  on  again  by  the  defendant  on  a 
petiton  of  re-hearing,  when  the  Attorney  General  of  coun- 
fel  for  him  cited  the  following  cafes  :  Pawlet  verfus  Pa%ulety 
1  Vent,  366,  367.  on  a  fettlement.    Hall  verfus  Terry ^  (fee  my 

1  ft  vol.  of  Rep.  502.)  M.  T,  1738,  before  Lord  Hardwich\ 
Bradley  verfus  Pcivell^  before  Lord  Talbot,  Alay  1736,  on  a 
fettlement.  Butler  verfus  Dmicomb,  2  Fern.  760.  Brown 
verfus  Berklexy  M.  T,  1728.    Duke  of  Chandos  verfus  Talbot y 

2  Will.  609,  Prowefs  Ytxixxs  Abingdon^  ^738.  (fee  my  ift  voU 
of  Rep.  482.) 

The  cafes  cited  for  the  plaintiff  were  King  verfus  Wither Sy 
Prec.  in  Chan,  348,  Eq.  Ca.  Abr,  1 1 2.  Bruin  verfus  Bruin^ 
2  Vcrn.  439,  Pitfield^^  cafe.  2  Will.  513.  Wiljon  ver(vLS  Spen^ 
eery  before  l.oxd  Kingy  aflifted  by  Sir  Jojeph  Jekylly  1732. 
kins  WQxivL^  Hiccochy  July  1^21^  i^^^  ^^Y  vol.  of  Rep,  500.) 
Carter  verfus  Bletfoe^  2  Fern.  616. 

The  cafe  of  Bradley  verfus  Powell  (i),  being  much  relied 
upon  by  the  defendant's  counfei,  was  ftated  more  fully,  and  is 
as  follows : 

{\)  Ca.  Tc?rip.  Talh.  193.  S.  C.    In    Wt'Z'^  cxprefTes  his  difapprobation  of  this 
t})e  cafe  of  Tunjlall\.  Biacken^  Amb.  1 67.    cafe  of  Bradley  v.  Boivdh 
1  Bro.  Cha.  JK^p.  124.  S.C.  Lordi:r^/-^A 

Johf$ 
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JoLn  Powell  tenant  for  life,  remainder  to  Henry  his  eldeH:  Ton  Lowthe a  v. 
m  tail,  by  recovery,  is'c,  fettled  the  eftate  to  the  ufe  of  Jch;i  the  ^"kdon. 
father  for  life,  as  to  part,  remainder  to  truftees  for  200  years, 
upon  truft  to  raife  1 1 00  /.  for  Richard  the  fecond  fon,  to  be  paid 
him  within  fix  years  after  the  death  of  yohn^  or  as  foon  after  as 
the  fame  could  be  raifed,  and  in  the  mean  time  intereft  from 
the  death  of  Johfi  the  father,  for  and  towards  his  maintenance, 
remainder  to  Henry  the  eldcft  fon,  for  life,  remainder  to  his  liril 
and  other  fens  in  tail. 

Richard  the  fecond  fon  attained  his  age  of  45,  and  died  in  the 
life  of  his  father,  greatly  in  debt,  and  left  no  afiers ;  two  years 
zhQ.x  John  the  father  died,  and  upon  hris  death  700/,  per  ann, 
came  to  Henry^  and  after  his  death  to  his  fon  the  defendant. 

A  bill  was  brought  by  the  creditors  of  Richard  to  have  the 
1 100  /.  raifed. 

Lord  Talbot  declared  Richard  is  to  be  conddered  as  a  purcha- 
fer  under  the  recovery,  and  fettlement  of  the  1100/.  but  how- 
ever faid  he,  this  cafe  differs  from  King  verfus  Withers  and 
Brown  verfus  Berkley^  for  there,  marriage,  one  of  the  contin- 
gencies happened,  but  here  the  11 00 1,  is  limited  to  be  paid  to 
Richard  wichin  fix  years  after  his  latLcr's  deadi,  without  any  other 
limitation,  and  he  dying,  in  his  father's  life-time,  the  contin- 
gency hath  nev^^.r  happened,  and  the  portion  muft  therefore  fink 
for  the  benefit  of  the  owner  of  the  real  eftate?  ;  and  fo  difmilTed 
the  bilL     Vide  Caf,  in  Eq.  in  Lord  Talbofs  Time  117. 

Lord  Chancellor. 

The  prefent  cafe  feems  to  me  to  be  brought  on  again  rather  for  Lord^  i^r^^Wf z-c 
learning  fake,  and  to  refrefh  the  memory  of  the  court,  than  for  the"fii-ft 
any  real  fervice  to  the  defendant    for  my  own  part  I  had  no  hearing,  and 
doubt  at  the  firfi:  heaiinp;,  and  I  think  there  is  as  little  room  for  ^^o^s^t  t^ere 

.    ,  .  r       1  was  asUttle  doubt 

it  here  as  in  any  cale  whatever.  foi-jt  hei-e  as  in 

any  cafe. 

As  to  the  general  rule,  with  regard  to  portions  to  be  raifed  Ever  fine  the 
out  of  land,  it  has  certainly  been  eftabliflied  ever  fi nee  Prt'zt'/^/  c^it  ot  P  -icUt 
verfus  Pawlcty  that  where  there  is  a  portion  to  be  raifed  out  of  ^^^^^Jg^^'^^g' 
land,  if  the  perfon  dies  before  the  day  of  payment  comes,  it  finks  mie,  thsTwhere 
for  the  benefit  of  the  heir,  and  determined  on  this  reafoning,  that  t^<^re  apordoa 
the  child  did  not  want  the  portion,  and  therefv)re  fliould  not  bur-  ''^^'^'^^^ 
then  the  inheritance  (  l).  perfJn  dies  be- 

fore the  day  of  payment  comes,  Ic  ilnks  for  the  beneiic  of  the  heir. 

There  are  feveral  fubfequent  cafes  where  there  have  been  de-    [  132  ] 
terminations  ag^ainft  fome  of  the  dillindions  in  Pawlet  v.  Paw- 
let\  as  for  initance,  there  may  be  a  reafonabie  diilin£lioi;  made  A  reafonabk 
becween  a  rime  of  payment  that  appeajs  to  have  been  derived  "^*y 
irom  the  circumitances  or  the  perlcn,  and  where  it  has  been  de-  that  cafe  bc- 
rived  from  the  circumftances  of  the  f^nd  ;  and  this  is  the  (Irong         ^  Vme  of 
reaioningLord  Harcourt  introduces  in  his  argument  on  the  cafe  app^i" toTave 
of  King  verfus  Withers*  been  der  ved 

from  the  cir-. 

eumftances  of  the  perfon,  and  from  the  circumftaaces  ot  the  f^nd» 

(i)  See  Proiife  V.  Abingdon^  ante  i  vol.  482.  and  the  cafes  cited  in  note  there. 
VoL.lL  I  As 
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LowtHER  V.       As  cafes  of  this  fort  muft  be  left  to  the  difcretion  of  the 
Con D OK.      court,  who  are  governed  by  prudential  reafons  and  particular 
circumftances,  it  is  not  to  be  wondered  at  that  there  fhould  not 
be  one  certain  and  invariable  rule. 

The  father  here  has  poftponed  the  raifing  of  the  fum  of 
l  ooo  /.  a-piece  to  his  daughters  till  after  his  wife's  deceafe,  and 
for  this  reafon,  becaUfe  it  did  not  fuit  the  circumftances  of  his 
eftate  that  it  ftiould  be  raifed  before  ( i ). 

The  intention  of  the  teftator  is  fhewn  moft  ftrongly  in  the 
claufe,  where  he  gives  the  whole  to  the  furviving  daughter.  Vide 
the  claufe  in  the  firft  part  of  this  cafe. 
It  is  probable  The  teftator  might  know  that  if  the  legatee  died  in  his  life- 
there  ^^J^^  time  it  would  lapfe,  but  he  might  not  know  the  rule  of  this  court 
lawyers  who  do  another  refpe6t ;  and  I  believe  there  may  be  feveral  common 
not  know  if  a  lawyers  who  do  not  attend  here,  that  polFibly  may  not  know, 
portion  is  charg-  ^j^^j.  j£  jj.  jg  charged  on  land,  it  will  fink  in  the  inheritance  if  the 

ed  on  land  thiit  r^^^r         ^'  r 

it  will  fink  in     pcrlon  dics  beiore  the  time  or  payment. 

the  inheritance, 

if  the  peifon  dies  before  time  of  payment. 

It  is  a  moft  abfurd  fuppofitlon,  that  if  both  daughters  fhould 
die  in  the  mother's  life-time,  tho*  they  had  lived  to  be  fifty 
years  old,  that  the  portions  ftiould  not  be  raifed,  and  yet  if 
one  only  furvived  the  father,  that  daughter  fhould  have  the 
whole. 

In  fnort,  the  manner  in  which  this  claufe  is  worded,  fhews 
the  intention  of  the  teftator  extremely  plain,  and  as  there  is  fo 
clear  an  indication  of  his  intention,  I  may,  and  ought  to  lay  hold 
of  a  ftrong  reafoning  to  be  drawn  from  the  words  executor Sy  ad- 
tiiinijlrators,  and ajfigns  (2),  immediately  preceding  the  claufe  of 
furvivorihip  j  for  his  meaning  was,  that  in  cafe  the  daughters 
(hould  die  before  the  portion  was  raifed,  that  the  executors  fliould 
be  intitled  to  have  the  1000/.  raifed  off  the  eftate. 

It  is  circumftances,  as  I  faid  before,  muft  govern  in  cafes  of 
this  nature,  and  here  are  very  ftrong  ones  :  Lady  Lowther  was 
married  fixteen  years,  furvived  her  father  twenty,  and  died  but 
-  a  year  before  her  mother ;  and  becaufe  of  this  accident  of  the 
mother's  furviving,  it  is  infifted  that  I  am  to  adhere  to  {lri6l  rules 
and  not  fuffer  the  portion  to  be  raifed ;  this  muft  found  very 
oddly  in  a  court  of  equity, 
r-  J  1  There  is  no  doubt,  if  a  bond  had  been  entred  into  by  Mr, 
Condon,  on  condition  to  pay  1000/.  to  his  daughter,  after  the 
death  of  his  wife,  but  it  would  have  been  forfeited,  if  the  fa- 
ther's executors  had  refufed  to  pay  after  the  wife's  death,  not-^ 
withftanding  flie  furvived  the  daughter. 

(1)  Smith  V,  Partridge,  Amb.  266.  (2)  Bui  Cee  Mayiank  v.  Erooh,  i  Bro, 
fgfit9  129.  Cha.  Rep.  84.     Hutchcfon  V.  Ha?n7mnJ^ 

Bro.  Cha.  Rep,  12^. 


In 
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In  the  cafe     Bruen  v.  Bruen,  1  Vcrn.  479.  *  where  the  por-  ^^^"J^^^^; 
.ion  was  to  come  out  of  land,  tho'  there  was  no  time  of  pay-  j.^'/^Wr 
ment  fixed,  yet  the  child  dying  at  five  years  old,  the  Court  en'tere/in'«  a 
would  not  raife  it :  fo  that  by  this  cafe  it  is  plain,  that  equity  bond  to  ,.ay 
does  not  always  keep  to  ftria  rules for  when  no  time  of  pay-  ^^^l^^};,^^  ^j*^^ 
ment  is  fixed,  a  legacy  in  general  is  held  to  be  paid  imrpedi-  his  wife's  death, 
ately;  and  yet  the  Court  then  deviated  from  the  general  rule,  i^t  would  aave 
by  decreeing  it  not  to  be  ralf«d,  becaufe  the  child  died  fo  young,  thnxecuShai 
that  the  end  for  which  it  was  given  ceafed.  refufcd  co  pay. 

When  no  ams 

jif  payment  is  fixed,  a  legacy  in  general  is  held  to  be  paid  immediately,  unlcfs  the  end  for  which  it  wa» 
given  ceafed. 

On  the  whole,  I  think  the  intcntlen  is  extremely  clear  under  The  pofrponlng 
this  will,  that  the  portion  fhouid  be  railed,  and  that  the  polt-  here  wai  only 
poning  the  time  of  payment  was  only  for  the  convenience  of  the  for  Uie  coavcnl- 
cftate,  be'caufe  it  would  have  diflreffed  the  fon  to  have  raifed  it  e'/i:a-e*^*b''caufe 
in  the  mother's  life-time,  before  her  jointure  fell  in  (i).  the  fon  would 

have  been  hurt, 
if  raifed  before  his  mother's  jointure  fcllin- 

*  Kote,  in  Cajet  in  Equity  Abridged,  267.  it  is  mentioned,  that  the  daughter  died 
•v}ithin  the  yeevy  though  not  taken  notice  of  in  Mr.  Fernon'''^  report  of  Bruen  yerfus 
JBrutn. 

(i)  The  former  decree  was  afHrmed.    RcgrLih.  B.  1740.  fol.  356. 


Sir  John  Barnardifton  vtti\xs  Lingood,  February  9,  1740,         Cafe  I2I» 

S I  R  John  Barnardiftony  remainder  in  tail  in  the  eftate  in  Barn,  Chs^ 
queftion,  being  diftrelfed  in  his  circumftances,  conveys  ^J^^^^^'^.^^ 
the  manor  of  Ration  Magna  and  Ration  Parva  in  Suffolk,  of  the  mainder  in  tail 
yearly  value  of  300/.  expectant  upon  an  eftate  for  life  in  his  '^Jj^  ^^^^^'^/'^ 
uncle,  Sir  Samuel  Barnardijion^  for  the  fum  of  300/.  only,  to  diftj-effed,  coii? 
the  defendant,  Mr.  Lingood,  his  heirs  and  afilgns  for  ever,  veyed  two  raa- 
from  and  after  the  deceafe  of  Sir  Samuel  Bar nardiftony  without  f^^'^jJ^^^'J;  y^^£ 

iflue  male.  expeftant  on  aa 

eftate  for  life  in 

liis  uncle,  Sir  Samuel  Barnardijion ,  for  the  fum  of  300/.  to  the  defendant,  his  heirs  and  affigns,  froia 
and  afcer  the  deceafe  of  Sir  Samuel  Barnardijion,  without  iflue  male. 

Sir  y.  B.  brought  a  bill  to  be  relieved  againft  this  bargain,  as  unconfcionable.  Lord  Hardivicke  held 
it  a  void  conveyance,  even  in  point  of  law,  for  as  the  plaintiff  had  a  rewaindsr  i«  tail  only,  he  could  butcoa- 
'vey  fueh  ejiate  as  he  bad,  and  not  difpofe  of  the  inheritance  (1). 

The  original  bill  is  brought  by  Six  John  Barnardifiony  to  be 
*relieved  againft  this  bargain,  as  being  an  unconfcionable  one, 
and  made  without  a  proper  cdnfideration. 

The  crofs  bill  by  the  defendant  to  eftablifh  the  agreement  be-    t  ^34  I 
tween  him  and  the  plaintiff  for  the  fale  of  thefe  manors,  and  for 
a  fpecifick  performance. 

Lo^D  Chancellor, 

The  firft  confidcration  is,  if  the  plaintiff  in  the  crofs  caufe 
is  intitled  to  a  decree  for  a  fpecific  performance  of  this  agree* 
jnent. 


See  LaiiiUy  v,  Hoope.r,  pofl.  %  vol.  278.  note,  and  Wdlu     Jtrnegan,  ^of,.  251. 

I  am 
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Parnardis^      I  am  of  opinion  here  are  no  grounds  for  the  Court  to  malce 
l-iNGooD.     ^^^^  ^  decree  ;  for  I  am  incHned  to  think  it  a  void  conveyance, 
even  in  point  of  lav^r :  for  it  is  a  conveyance  of  the  manors 
therein  mentioned  to  Mr.  Lhigoody  habendum  to  him,  his  heirs 
^   and  affigns  for  ever,  from  and  after  the  deceafe  of  Sir  Samuel 
Barnardi/toriy  vi^ithout  iflue  male ;  now,  as  the  plaintiiF  in  the 
original  caufe  had  a  remainder  in  tail  only,  he  could  but  convey 
fuch  efcate  as  he  had ;  but  this  is  an  attempt  to  dilpofe  of  the 
whole  inheritance  of  the  eftate. 
A  perfon  who       A  perfon  v^^ho  conveys  an  eftate-tail,   conveys  totum  Jlatiim 
conveys  an  eftate  /}^;^;;;   vi^hich  is  an  cflatc  for  life  f  i  ) :  it  is  one  thin^r,  where  an 

tail,  conveys /'£?-''  o  i         ,        .  rr  i      i         .    .     °  „ 

turn  Jiatu7n  juum,  «iltate-taii  taivCs  placc  ni  poilelhon,  and  where  it  is  to  vefl  'ui  fu^ 
which  is  an  ef-  turo  j  this  is  habendum  a  remainder  after  the  death  of  tenant  for 
aslhts'deedon'ly  confequently  veils  nothing  in  the  defendant,  for  a 

carries  an  eftate  fpringing  ufe  cannot  be  limited ;  arid  as  this  deed  only  carries  an 
^ori^ife,  ^ys^J^ot  eftate  for  life,  it  is  not  fuch  an  eftate  as  the  parties  con  traded 
the  pities  con-^  therefore  void.  Vide  the  cafe  of  Brape  verfus  Dcahn^ 

traftedfor,  and  in  the  Houfe  of  Lords. 
therefore  void. 

In  the  cafe  of  a  hard  bargain,  where  It  is  not  abfoLutely  exe-  , 
cuted,  but  executory  only,  the  conftant  rule  of  the  court  is,  not 
to  carry  it  into  execution. 

The  uncle.  Sir  Samuel  Barnardijlon^  was  living,  who  was  in 
pofieflion  of  the  eftate,  and  the  father  of  the  plaintiff  likewife 
was  living,  under  whom  the  plaintiff  claimed  as  laft  remainder- 
man, at  the  time  of  this  agreement:  the  parties  too  were  not 
abfolutely  fure,  v/hether  the  eftate  confifted  of  one  or  two  ma- 
nors J  fo  that  the  plamtift'  did  not  know  for  certain  what  he  fold, 
nor  the  defendant  what  he  purchafed:  and  taking  it  then  in  the 
faireft  light,  the  Court  ought  not  to  decree  a  fpecific  perform- 
ance of  a  bargain  made  intirely  in  the  dark. 
A '  a     nt  of      This  being  the  cafe,  I  cannot  think  of  leaving  the  plaintiff  in 
^ooo^fTeknVta-       Original  caufe  at  the  defendant's  mercy,  to  put  a  judgment 
ken  at  the  time  of  6000/.  in  fuit,  which  he  compelled,  or  rather  drew  in  the 
afa^fecu^it^for  p'^^^^^^^     g^vc  at  the  time  of  the  agreement,  as  a  fecurity  for 
iheV^rfo'mLce,  the  performance  of  it. 

Lord  Hurdwicke 

•lirefted  it  ihould  ftand  only^as  a  fecurity  for  principal,  intercft,  and  colls,  and  no  further. 

L  ^35  ]       I  am  of  opinion,  therefore,  upon  the  circurnftances  of  this 
cafe,  it  is  juft  in  the  court  to  fet  the  thing  right  for  the  bene- 
fit of  all  the  parties :  and,  in  the  lirft  place,  I  muft  relieve  the 
plaintiff  in  the  original  caufe ;  and,  for  this  purpofe,  do  decree 
that  the  judgment  fliall  ftand  as  a  fecurity  only  for  the  defend-* 
ant's  principal,  intereft,  and  cofts,  and  no  further. 
There  are  allthe     For,  without  doubt,  there  are  all  the  material  ingredients  in 
materii.lingredi-  ^.j^i^  ^afe,  as  wtU  as  in  thofe  which  have  been  cited  of  Comes 
asiTtLfc which  verfus  Mu/chsimj),  i   Venu  75.  1^5.  237.  and  LV/;^;^ 

have  been  cited,  vcrfus  Pitt^  2  Fern,  1 4.  and  Knot  verfus  John/on  and  Graham^ 
to  let  afide  this      ^^^1,  27-  to  fet  afidc  this  agreement  as  a  catching  bargain, 

agreement  asa'^.^*'_  ^  ,  ^       .    .  ^  b« 

catching  bargain  agauut  a  necclhtous  and  improvident  heir. 

againft  a  nece/Ti* 

lous  heir.  ( i)  Sce  the  EJfaj  on  U/es  and  TruJIs  427, 

Thp 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


The  very  advancing  money  in  fuch  fmall  fums,  as  has  been  Baknar Dis- 
pone in  the  prefent  cafe,  as  three  guineas,  fix  guineas,  t^c,  Lt^good. 
Ibew  the  plaintiff  to  be  in  the  utmoft  diftrefs  j  and  as  to  the  what -^uides  the 
hazard  the  defendant  run  of  it's  being  a  lofing  bargain,  it  is  courLin  all  thcfe 
a  circumftance  in  common  only  with  all  people  who  are  dealers  f^f^i^g'^j^^ 
in  this  way,  and  if  this  had  been  a  reafon  for  carrying  fuch  an  tage  of  an^heVs 
agreement  into  execution,  there  never  would  have  been  any  of  being  difnenei, 
them  fet  afide ;  but  what  the  Court  is  guided  by  in  all  thefe  P'"^; 

-      .        ,  /.  J  ,  1     •  >     1    •         •     ^'P^^  ground  of 

caies  is,  the  takmg  an  undue  advantage  oi  an  heir  s  being  m  thefe  decrees, 
diftrefled  and  neceffitous  circumftances ;  and  this  is  the  princi- 
pal ground  of  thefe  decrees. 

Here  is  no  more  than  three  hundred  pounds  giyen  for  an 
eftate  of  three  hundred  pounds  a  year,  which  is  but  one  year's 
purcliafe  of  a  reverfion  that  was  to  fall  in  upon  the  death  of  a 
perfon  who  was  turned  of  fifty,  and  not  likely  to  marry,  fo  that 
the  hazard  the  contrafting  party  run  was  very  fmall.  ^ 

The  conveyance  is  dated  on  the  6th  of  Jmwary^  and 
the  firft  receipt  the  plaintiff  gave,  which  was  for  fifteen  gui- 
neas, was  but  the  May  before,  exprefsly  recited  to  be  in  part 
of  payment  for  the  reverfion  of  Ration  Mag?ia  and  Rattoti  Par^ 
vay  10/.  in  another,  6L  6s.  in  another,  and  20/.  in  another 
receipt,  and  fo  on,  and  all  of  them  recited  to  be  in  part  of  the 
purchafe-m.oney  j  and  if  this  had  been  a  fair  tranfa^iion,  the 
Court  would  have  decreed  the  plaintiff  to  convey  on  fuch  re- 
ceipts. 

But  can  this  be  faid  to  be  a  fair  way  of  purchafing  eflates, 
to  furnifh  a  young  heir  with  money  from  hand  to  mouth, 
and  barely  enough  to  buy  him  neceffaries  in  the  life -time  of  his 
anceflor. 

As  to  the  hazard  which  the  purchafer  run,  I  have  faid  be-    ^  13^  3 
fore  that  this  court  have  always  extended  their  relief  in  fuch       Comt  hav« 
cafes,  and  with  the  greatefl  juflice  in  the  world,  for  the  fake  always  extended 
of  the  public,  to  prevent  peoples'  gaming,  as  it  were,  to  the  their  relief  in 
prejudice  and  damage  of  young  improvident  perfons,  and  the  [a^e  of^th^^pub*^ 
heir  of  families.  •  lick,  to  prevent 

peoples'  gaming 

to  the  prejudice  of  improvident  perfons,  and  the  ruin  of  families.  Cofts  decreed  to  Sir  John 
Barnardijion, 

I  cannot  do  proper  juflice,  in  this  cafe,  unlefs  I  decree  cofts 
to  the  defendant  in  the  crofs  caufe  ;  I  lhall  referve  the  confider- 
ation  of  cofls  in  the  original  caufe,  till  the  Mafler  fhall  have 
taken  an  account  of  what  is  due  to  the  defendant  in  the  original 
for  principal  and  interefl,  at  the  rate  of  4  /.  per  cent*  on  the  fums 
advanced  by  him  at  differeftt  times  ( i ). 

(1)  The  defendant  Lin^Dod  was  de-    miffed  with  colls.    Reg.  hih»  A.  1740. 
creed  to  pay  the  plaintiff  his  cofts  in  the    fol.  268. 
original  caufe,  and  the  cro^  bill  was  dif- 
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Cafe  122.    The  Archhipop  ofTorh  and  Doctor  Hayter  verfus  Sir  Miles  Staple^ 

ton  and  others y  February  21 ,  1740. 

AlefTccofarcc-  HT^  H  E  Arclibifhop  of  was  intitled,  in  jure  ecchft<t,  to 
tory  for  three  J,  the  re£lory  of  Af/V/(?^/,  in  11?r^/;v ;  and,  in  1733,  granted 
!n^dtrd-ri vative  ^  ^^^^^  three  lives  to  Archdeacon  Hayter y  who  made  a  deri- 
ieafr,  brings  a  vative  leafe  to  one  Taylor  *,  and  this  bill  is  brought  by  the  Arch- 
bill  for  tithe  in  bifhop  and  Doctor  Hayter  for  an  account  of  tithes  in  kind,  and 
^^J'h^''^  ^V^'  to  eltabhlh  the  cuftom  of  fettinp;  out  the  corn  in  Itooks  or 

tablilh  a  cultom    ^     i  o 
of  fetting  out  itacks. 
corn  in  ftooks: 

Lord  Hardtvicke  hild  the  bill  is  properly  brought,  though  the  tithes  are  out  in  leafe,  to  prevent  collu- 
fioji  between  a  iclTee  and  occupiers. 

It  was  objected,  that  there  is  no  foundation  for  this  bill,  be- 
caufe  Do£tor  Hayter,  having  made  a  leafe  to  Taylor,  is  not  in- 
titled  to  any  account,  and  cannot  maintain  a  bill  to  eftabliih 
a  cuftom  of  fetting  out  in  ftooks  or  ftacks,  which  is  a  mere 
right. 

Lord  Chancellor. 

I  am  of  opinion,  the  bill  to  eftabliOi  the  cuftom  is  well 
brought ;  and  that  the  perfon  who  is  intitled  to  the  inheritance 
is  properly  made  a  party,  notwithftanding  the  tithes  themfelvea 
were  out  in  leafe  at  the  time  for  which  the  account  is  prayed ; 
for  otherwifc  it  might  introduce  great  inconveniences,  by  a  col- 
lufion  between  the  leflees  and  the  occupiers  :  and  that  a  bill  may 
be  even  brought,  without  praying  an  account,  to  eftablifli  a  mere 
right  only,  appears  from  the  common  cafe  of  bills  for  eftablifli- 
ing  modn/fesy  and  therefore  {hall  direct  an  iflue  to  try  the  cuftom 
of  tlie  ftacks  or  ftooks. 
[  ^37  3  courfe  of  proceeding  in  the  comt  of  Exchequer,  is  to 

decree  an  account  of  tithes  from  the  filing  of  the  bill  (i  ),  but 
it  will  be  time  enough  when  the  caufe  comes  back  after  trial  to 
fearch  for  precedents  here,  in  tithe  bills,  though  1  know  the 
rule  of  this  court  in  general  is,  where  an  account  is  dire6ted  that 
it  ftiall  be  carried  down  even  to  the  time  of  the  Mafter's  report, 
and  not  to  the  filing  of  the  bill  only. 
A  defendant         '^he  plaintiff  could  not  properly  amend  his  original  bill,  by 
mull  tike  advan-  filing  new  matter  which  has  arifen  fince  the  original  bill,  but 
—  °m  b  '^a  df  ^^^S^^^     ^^^^^  brought  a  fupplemental  bill    but  then  the  defend- 
mur^rcT,  it  is  too  ant  filould  havc  taken  the  advantage  of  this  defedt  in  form,  by 
la.e  to  ohjea     demurrer,  and  it  is  too  -late  to  make  the  objection  after  they  havc 

after  he  has  an- 

fwcred.  anfwered. 

Next,  with  regard  to  the  matter  of  right,  as  to  lands  for 
which  an  exemption  is  infifted  on,  againft  a  demand  for  tithes 
in  kind,  though  the  charge  in  the  bill  is  general,  yet  in  the 
anfwer  you  muft  ftiew  the  exemption  of  the  particular  clofes 
which  is  not  done  in  this  cafe. 

The  queftion  of  right  is  upon  an  exemption  claimed  of  all  the 
lands  that  did  belong  to  the  monaftery  of  St.  Alary^  in  the 

(i)  Fide  Bell  v.  Read,  pojl,  3  vol.  590. 
3 
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neighbourhood  of  Tork,  which  was  one  of  the  greater  abbles  dif-  ^^^^^^^ 
folved  by  the  ftat.  of  31  if.  8.  TArLcroN. 

It  is  certain  they  are  difcharged  in  the  hands  of  the  Crown,  Evidence  of  an 
and  their  grantees,  in  the  fame  manner  they  were  in  the  hands  exemption  de- 
of  the  monaflery  at  the  time  of  the  diflblution  :  but  the  evidence  llfl^^i^J^H' 
of  this  exemption  depends  upon  ufage  ;  now  it  has  been  very  one  is  evidence 
rightly  faid,  that  a  pofterior  ufage  is  evidence  of  the  antecedent,  of  the  antece- 
and  has  been  always  allowed  fo  in  cafes  of  this  nature,  for  what  ca.?be  hTd^^'^" 
other  evidence  can  be  had  ? 

It  has  been  objefted,  there  has  been  unity  of  poffeflion  of  the 
lands  and  the  tithes  in  the  Stapleton  family,  and  that  occafions 
the  obfcurity,  and  accounts  for  the  non-payment  of  tithes ;  but 
the  antient  leafe  produced  by  the  defendants  where  there  is  a 
covenant  that  one  of  the  anceitors  of  this  family  fhall  hold  tithe 
free,  is  an  anfwer  to  this  objeftion. 

The  next  queftion  is,  as  to  the  real  compofitlon  for  tnain  mea-  ^ 
dow  of  about  200  acres,  in  which  it  is  infilted  five  acres,  called 
44the  acres,  are  fet  apart  in  lieu  of  tithes  for  the  reit. 

It  is  very  natural  to  think  that  the  denomination  of  tithe  acres 
arofe  firfl:  from  thofe  acres  being  fet  apart  from  the  reft,  in  lieu 
of  tithes  *,  and  it  is  a  ftrong  circumftance  in  favour  of  the  de- 
fendants, to  fliew  that  this  meadow  is  exempt  from  tithes. 

It  has  been  faid,  and  very  rightly,  a  modus  to  take  part  of  the  f  138  ] 
tithes  for  the  whole,  could  never  have  been  at  any  time  a  fatis-  a  modus  to  take 
faction  fer  the  whole,  and  has  always  been  held  a  void  cuftom  :  part  of  the  titlies 
but  in  this  cafe  it  is  impoffible  to  fay,  whether  300  years  ago  h^aVaiways  been 
five  acres  might  be  a  fufficient  compofition  for  the  tenth  part  of  held  a  void  cuf- 
the  whole,  and  therefore  the  obje6i:ion  fails  as  to  the  inequality 
between  five  acres  and  two  hundred. 

There  are  fo  many  obfcurities,  that  the  Court  cannot  deter- 
mine clearly,  without  directing  a  trial  at  law:  for  a  jury  will 
have  much  better  opportunities  of  unravelling  this  difiiculty  from 
a  view  of  the  lands  themfelves,  and  the  boundaries,  ^c.  will 
cfFe6lually  quiet  this  queftion. 

Firji  ifliie,  As  to  the  manner  and  method  of  tithing. 

Second  ilfue.  As  to  the  exemption. 

Third  ilTue,  As  to  the  real  compofition. 


AJ}el  and  others  verfus  Montgomery^  fecond  Seal  after  Hilary   Cafe  I23t 
Term,  February  26,  1740. 

AN  iflPue  had  been  dire^bed  to  try  the  validity  of  the  will  of  I-ord  Hard'wicke 
Elias  Turner,  Efq,  and  a  verdid  was  found  in  favour  olf^^^^l^'^l^^^ 
the  will ;  this  court  was  afterwards  pleafed  to  give  the  defend-  au"fuu'ldepofic"or. 
ant  his  cofts,  on  the  caufe  coming  back  on  the  equity  referved,  pec:aonfora  re- 
upon  his  promlfnig  to  give  no  further  trouble  ( i ) :  fince  the  firft  "^t^Z^l^r, 
decree,  the  defendant  has  brought  his  ejeflment  at  law,  and  has  a  p!aincifi>  and 
alfo  petitioned  to  have  the  caufe  re-heard  \  and  llkewife  brou:;;ht  ^'"'^'^'^^'^^^^f^ 
a  bill  liere,  charging  new  matter  difcovered  fince  the  decree,  in  ^'^'"^^ 


(l)  See  ante  1 12. 
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CASES  Argued  and  Determined 


A'TEL  V-    order  to  prevent  the  plaintiff  m  the  original  biU,  from  gfettin?y 

Montgomery  i  •     i  r        i       j  •       n    i  to  & 

nis  decree  iigncd  and  inrolied. 

Mr.  Chute  moved  that  the^  original  plaintiff  might  have  time 
allowed  him  to  anfwer  the  new  bill,  till  the  iirlt  caufe  is  re- 
heard, becaufe  this  would  give  his  client  an  opportunity  of  in- 
roiling  the  decree,  and  pleading  it  in  bar  to  the  new  fuit. 

Lord  Chancellor  denied  che  motion,  becaufe  he  found  it  the 
praclice  of  the  court,  when  he  came  to  the  feals,  to  allow  the 
method  of  proceeding  the  defendant  has  taken  in  this  cafe,  but 
faid,  at  the  fame  time  it  was  an  extreme  hardlhip  on  the  plain- 
tiff, that  he  fhould  be  obliged  to  acquiefce  upon  the  defendant's 
making  the  ufual  depofit  only  in  cafe  it  iliould  be  decreed 
again  ft  him  upon  the  re-hearing,  which  he  thought  was  not  an 
adequate  corapenfation,  and  therefore  will  think  of  fome  rule 
C  ^39  ]  which  he  will  eftablifn  for  the  future  in  cafes  of  this  kind,  or 
there  never  will  be  an-end  of  fuits,  and  for  the  prefent,  allowed 
the  defendant  in  the  new  bill,  and -plaintiff  in  the  former,  fix 
weeks  to  plead,  anfwer,  or  demur*. 

*  The  17th  of  October^  I74i>  Lord  Hardiviche  made  the  following  order:  That  no 
fupplemenCal  or  new  bill,  in  nature  of  a  bill  of  review,  grounded  upon  any  nev/  matter 
difcovered,  or  pretended  to  be  difcovered,  fince  the  pronouncing  of  any  decree  of  this 
court,  in  order  to  the  reveriing  or  virying  of  fuch  decree,  fhall  be  exhibiced  without 
the  fpecial  leave  of  the  Court  lirft  obuaintd  for  that  purpofe  j  and  uniefs  the  party  ex- 
hibiting the  fame  do  firft  depofit  widi  the  Reg';fter  of  this  court  fo  much  money  as 
together  with  the  depofit  by  the  rules  of  this  court  to  be  made,  on  obtainijig  a 
re-hearing  of  the  caufe  whsrein  fuch  decree  was  pronounced,  will  make  up  the  fura 
of  lifcy  pounds,  as  a  pledge  to  anfwer  fuch  cofts  and  damages  as  fhall  be  awarded  to 
the  advcrfe  party,  in  cafe  the  Court  ihall  think  fit  to  award  any  at  the  hearing  of  the 
caufe  on  fuch  fupplemental  or  new  bill.  Aiui  to  the  end  all  parties  may  take  notice  of 
th':i  order ^  it  nvas  direchd  to  he  entered  %vltb  the  Rcg'ijier,  and  Jet  up  in  the  ojjice  of  the, 
Jix  ikrkZi  and  regifier  cf  tbi%  court. 


Cafe  124.  Loiviher  YQriwi  Carlton^  Fehruafy  2']^  I740« 

S.  c.  pofl- 242.  r  I  1|  H  E  plaintiff,  who  is  intitled  to  the  equity  of  redemption 
Rep*.  3*58.*  X     ""^  certain  lands,  has  brought  his  bill  agaiiift  the  re- 

A  bin  brought  prefciitativcs  of  the  Marquis  of  Wharton^  who  was  the  mefne 
purchafer,  and  likewife  againft  Carlton^  who  was  the  piiifne 
who  had  notice  purcliafer  *,  the  plaintiff  has  not  replied  to  the  anfwer  of  the  re 
of  the  plaintiff 's  prcfcutativcs  cf  the  Marquis  of  Wharton  \  and  the  queflion  is, 
oflhc  Mlr^lu'^of  Wliether  they  fhould  not  have  been  brought  before  the  court  as 
Wh.iriort  u'lio    proper  parties. 

lud  no  notice, 

the  i^bji'tbion  allowed  for  not  bringing  the  reprcfcntat'ive  of  the  Marquis  before  the  court,  or  otherwife 
Carlton  would  be  deprived  of  that  defence. 

Lord  Chancellor, 

The  reprefjntatives  of  the  Marquis  of  Wharton  deny  he  had 
any  notice  of  the  plaintiff's  title  at  the  time  he  purchafed,  and 
it  is  admitted  on  all  hands,  that  Carlton^  who  purchafed  of 
the  Marquis,  had  notice  of  the  title :  now,  if  I  fliould  go  on 
with  this  cau'c,  I  fcould  deprive  Mr.  Carlton  of  the  benefit  hel 
would  have  from  the  defence  which  is  fet  up  by  the  repre- 
fcntatives  of  the  Mavquis  j  it  is  like  the  cafes  at  law  of  tenant 

by 
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by  warranty,        where  one  defendant  is  allowed  to  pray  in  aid  Lowthkr  v. 


the  evidence  of  another  defendant,  who  lias  an  intereft  in  the 
thing  conteftcd,  if  it  is  of  ufe  or  advantage  to  him  in  (Irengih- 
ning  his  own  cafe. 

The  plaintiff's  offer  of  waiving  his  demand  of  an  account  of 
rents  and  profits,  in  the  time  of  the  Marquis  of  Whario?i^ 
might  have  removed  this  objeftion  with  regard  to  thefe  defend- 
ants, if  there  had  not  been  a  difficulty  in  another  refpe£l,  the 
depriving  Mr.  Carlton  of  the  benefit  of  that  defence  which  is  fet 
up  by  the  reprefentatives  of  the  Marquis,  namely,  the  denial  of 
notice,  and  that  brings  it,  as  I  faid  before,  to  the  cafes  of  lavv^, 
at  praying  in  aid:  and  for  this  reafm,  his  Lordfliip  allowed  the 
objecHon  for  want  ot  parties  in  not.  bringing  the  reprefentatives 
of  the  Marquis  of  l^Vbaj'ton  before  the  court. 


ProcTor  YQr{\xs  OatcSy  February  2?>y  1740.  [  -140  ] 

Cafe  12" 

A Bill  was  brought  to  redeem  after  the  pofTeffion  of  a  mort-  AfterapoiTcffion 
gagee  from  1707,  to  1732,  the  year  in  which  the  bill  of  a  mortgagee 
was  filed ;  the  defendant,  as  it  is  a  family  affair,  fubmitted  by      ^5  y^'^rs,  the 
his  anfwer,  to  be  redeemed,  notwithftanding  the  length  of  time:  redemptbn^on 
Lord  Chancellor  faid,  he  faw  no  colour  for  the  redemption  ;  but  the  deiendanfs 
on  the  defendant's  fubmifhon,  he  decreed  an  account  of  wliat  anJ''"^rto\^^  ^^'^^ 
was  due  for  principal,  interell,  and  colts,  and  directed  the  plain-  icatemcd. 
tiff  to  pay  the  fame  in  fix  months  after  the  Mailer's  report  and 
thereupon  the  defendants  were  to  convey  ;  but,  in  default  of  the 
plaintiff's  payment  as  aforefaid,  the  bill  was  to  be  diimilTed  with- 
out cofts  ( ]  ). 


(i)  See  Jggas  V.  Pickcrellj  poJI.  3  vol.  225, 


'  Franks  verfus  Carry y  Fehniary  28,  1740.  Cafe  12(5, 

WH  ERE  a  lord  of  a  manor  brings  a  bill  for  quit-  A  bill  for  quit- 
rents,  and  produces  an  account  in  order  to  fupporc  his         '^-'^  '^^ 
right,  it  mult  be  proved  to  have  been  the  account  of  fome  duceX^i/nniiTrbe 
lleward  or  bailiff,  who,  by  marks  againfl  the  particular  iienis  of  proved  co  have 
receipts,  appears  manifefliy  to  have  cclle£led  them,   and  his 

1    r  1  n  1  1  •  -  1  or  baaiu  s,  cr  i> 

name  befides  mult  be  placed  at  tne  bottom;  but  li:  there  are  not  not ^viuence  of 
fuch  marks,  nor  any  name  of  itcv/ard  or  bailitf,  it  may  be  only  P-yn^';"^"  li^^c 
a  paper  of  rents  drawn  out  of  any  book  by  a  lord  of  a  manor  ^■'\a"v-r^  "^"^ 
himfelf,  for  his  own  private  ufe,  and  is  not  evidence  oi  the  pay- 
ment here,  any  more  than  it  would  be  at  law  (i). 

(i)  This  point  does  not  appear  in  the  B-egiiier's  book.  Rig.  Lih,  A.  \;\o. 
fol.  301. 


K 
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Cafe  1 27,        Sir  Thomas  Janfon^  Bart,  verfus  Rany^  March  1740. 

Where  the  evi-  ■'TT^  H  E  bill  was  brought  to  have  execution  flayed,  upon  a  judg- 
witneffagaf  "a  a    ^     "^^"^  obtained  at  law  by  the  defendant,  on  a  bond,  which 
jicgative  in  a     the  plaintiff  infills  has  been  fatisfied  long  fince. 
defendant's  an- 

fwcr  is  corroboiated  by  a  great  number  of  circumftances,  it  Is  fufficient  to  fupport  an  equity. 


Lord  Chancellor, 

Where  a  man  comes  to  be  relieved  againfl:  a  proper  demand 
at  law,  it  is  not  fufhcient  to  fupport  an  equity  to  have  one 
fingle  evidence  againft  the  defendant's  negative  in  his  anfwer, 
and  this  is  the  rule  undoubtedly,  but  the  prefent  is  not  this 
cafe,  becaufe  the  evidence  produced  by  the  plaintiff  does  not  refk 
upon  this  fingle  proof  only,  but  it  is  fupported  and  corroborated 
by  a  great  number  of  circumftances  which  takes  it  entirely  out  of; 
the  rule  (i ). 

[141  3        The  cafe  here  is  fo  ftrong  in  favour  of  the  plaintiff,  that 
{hall  decree  cofls  againft  the  defendant,  both  at  law  and  in  thi 
court  to  be  taxed  by  the  Mafler. 

(l)  Walton  v.  Hobhsj  ante  19. 


Cafe  128.         StQckdale  verfus  The  Sotith'fea  Cornpan^y  March  5,  1740, 

TH  E  South-Sea  company  have  no  more  right  to  inquir 
Y/ho  is  the  true  proprietor,  when  the  truft  does  not  ap 
The  perfo'n  P^^^j  than  a  lord  of  a  manor  into  a  right  to  a  copyhold  eftat( 
whofe  name  when  no  truft  appears,  for  the  perfon  whofe  name  is  entere( 
^/S^-fc  ^Sea  ^^^^^  books,  is  to  all  intents  and  purpofes,  with  regard  to  th 
companVs'book,  Company,  the  proprietor. 

is,  with  regard 

to  them,  the  proprietor. 

A  court  of  equity  will  never  decree  a  perfon  to  purfue 
miftake,  or  effeduate  an  a6l  (which  he  had  done  through  i^ 
norance)  after  he  comes  to  the  knowledge  of  the  reality  of  th 
faa. 

Which  Is  the  South-Sea  company's  cafe  here,  who  aded  ur 
der  a  miilake  with  regard  to  this  flock,  as  imagining  it  to  t 
the  property  of  one  perfon,  M^ien  in  facl  it  had  been  transferrd  ^ 
long  hnce^  and  the  property  of  another.' 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


Grimes  verfus  French,  the  fame  Day.  Cafe  i  ig* 

THOUGH  you  pray  general  relief  by  your  bill,   you  y^^  the 
may  at  the  bar  pray  a  particular  relief,  that  is  agreeable  bar  pr  .y  a  parti* 
to  the  cafe  you  make  by  your  bill,  but  you  cannot  pray  a  parti-  ^^J,"^^^^^^^' 
cular  relief  which  is  intirely  diflerent  from  the  cafe  (i).  biiTyou  "^^y^^^ 

As  here,  the  bill  is  brought  for  an  annuity  or  rent-charge  of  prayed  a  general 
ten  pounds  per  ami.  left  under  a  will,  and  the  counfcl  for  the 
plaintilT  pray  at  the  bar,  that  they  may  drop  the  demand  of  this 
annuity,  and  infill  upon  the  land  itfelf,  out  of  which  the  annuity 
ilTues,  but  the  Chancellor  denied  it,  becaufe  it  came  within  the 
rule  before  laid  down. 

(i)   See  ante  Stapleton  v.  Stapktm,  Dixon  v,  Parker ,  2         225.    Ben  nett  y, 

1  vol.  6.     Attorney  General  v.  Jeanes,  Fade,   poji.   325.      M^eymouth  v.  Boyer^ 

ante  l  vol.  355.     Cook  v.  Martyn^  mAe  3.  VeJ,\\iXi.  426. 
Dormer  v.    Forte/cue^  poJi.   3  vol.  I32. 


G)7^J"  verfus  Wilcox',  Barroiv,  and  Nutty  March  6th,  1 740.      Cafe  130. 

A Bill  was  brought  by  Fletcher  Gyles,  bookfeller,  for  an  in-  S.C.  poll.  3  vol. 
junction  to  Hay  the  printing  of  a  book  in  oFtavo,  in-  "^^^'^^^^  chanc 
titled  Modern  Crow?:  Law,  i?  being  fuggefted  by  the  bill  to  R./p.  36s.  S.  C*. 
be  colourable  only,   and  in  fa6t  borrowed  verbatim  from  Sir 
Matthew  Hale's  Pleas  of  the  Crown,  only  fome  old  ftatuies  have 
been  left  out  which  are  now  repealed  5  and  in  this  new  work 
all  the  Latin  and  French  quotations  in  the  Hi/loria  Placitori/m 
Corona  are  tranflated  into  Englijh ;  and  for  this  reafon  it  is  in- 
fifbed  the  defendant  is  within  the  letter  of  an  a6l  of  parliament, 
made  in  the  eighth  year  of  queen  Ann,  r.  19.  intitled,  An  a<Sl 
for  encouragement  of  learning,  by  veiling  the  copies  of  printed    r  1^2  3 
books  in  the  authors,  or  purchafers  of  fuch  copies,  during  the 
term  of  fourteen  years  { I ). 

St'B.  I.  "  From  and  after  the  tenth  day  of  April  17 10,  the 
author  of  any  book  or  books  already  printed,  who  hath  not 
transferred  to  any  other  the  copy  or  copies  of  fuch  book  or 
books,  (hare  or  fhares  thereof,  or  the  bookfeller  or  book- 
fellers,  printer  or  printers,  or  other  perfon  or  perfons,  who 
**  fliall  or  have  purchafed  or  acquired  the  copy  or  copies  of 
any  book  or  books,  in  order  to  print  or  re-print  the  fame, 
(hall  have  the  fole  right  or  liberty  of  printing  fuch  book 
"  and  books  for  the  term  of  2 1  years,  to  commence  from  the 
faid  tenth  day  of  April,  and  no  longer,  and  that  the  author 
of  any  book  or  books  already  compofed  and  not  printed  and 
publifhed,  or  that  hereafter  {hall  be  compofed,  and  his  af- 
^*  fignee  or  affigns,  ihall  have  the  fole  liberty  of  printing  and 

(i)  With  refpea  to  this  ad,  fee  the  cited  therein.     See  alfo  Pope  v.  Curl, 

cafe  of  Millar  v.  Taylor  very  fully  re-  poJi.  342.    Larnanv .  Boijjks,  z  Br9,  Cha» 

ported  in  4  Burr.  2303.  and  the  cafes  Rep,  80. 

K  4  «  re- 
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Gyles  V.    «  re -printing  fuch  book  and  books  for  the  term  of  14  years,  to 
Wit  cox.     i(  commence  from  the  day  of  firfl  pubiifliing  the  fame,  and 
no  longer ;   and  that  if  any  other  bookfeller,  printer,  or 
other  perfon  whatfoever,  from  and  after  the  tenth  day  of 
Jpri/  I  7 10,  within  the  times  limited  by  this  a6l  as  aforefaid, 
fhall  print,  reprint,  or  import,  or  caufe  to  be  printed,  re- 
printed,  or  imported,  any  fuch  book  or  books,  without  the 
ccnfent  of  the  proprietor  or  proprietors  thereof  firft  had  and 
obtained  in  writing,  figned  in  the  prefence  of  two  or  more 
credible  witneffes,  or,  knov/ing  the  fame  to  be  fo  printed,  or 
reprinted,  without  the  confent  of  the  proprietors,  fliall  fell, 
publifh,  or  expofe  to  fale,  or  caufe  to  be  fold,  publiflied,  or 
expofed  to  fale,  any  fuch  book  or  books^  without  fuch  confent 
firft  had  and  obtained  as  aforefaid,  then  fuch  offender  or  ofFend- 
ers  fhall  forfeit  fuch  books,  and  all  and  every  fheet  and  fheets 
being  part  of  fuch  book  and  books,  to  the  proprietor  or  pro- 
"  prietors  of  the  copy  thereof,  who  fliall  forthwith  damaflc  and  make 
"  wafte  paper  of  them:  and  further,  that  every  fuch  offender 
"  or  offenders  fhall  forfeit  one  penny  for  every  fuch  fheet  which 
fliall  be  found  in  his  or  their  cuilody,  either  printed  or  print- 
"  ing,  publifned  or  expofed  to  fale,  contrary  to  the  true  intent 
and  meaning  of  this  a6l,  the  one  moiety  thereof  to  the  queen, 
her  heirs  and  fuccefTors,  and  the  other  moiety  thereof  to  any 
perfon  or  perfons  that  fhall  fue  for  the  fame,  to  be  recovered 
by  a6lion  of  debt,  bill,  plaint  or  information." 
Mr.  Broivnwg,  counfel  for  the  plaintiff,  cited  the  cafe  of 
Read  verfus  Hodges  before  Lord  Hardnvicke^  as  a  cafe  in  point, 
that  was  an  attempt  to  prejudice  the  author  of  the  life  of  Czar 
r     I  43  ]    P^t^'"  ike  Great,  by  publifhing  it  in  one  .volume,  which  was 
word  for  word  the  fame  with  Motley^s^  only  feveral  pages  left 
out  together  which  had  appeared  in  the  3  volumes. 
Lord  Chancellor, 

The  cafe  of  Read  verfus  Hodges  was  upon  a  motion  only,  and 
at  that  time  I  gave  my  thoughts  without  much  confideration, 
and  therefore  fl:iall  not  lay  any  great  weight  upon  it. 
The  ftatuteof        As  to  what  has  been  faid  by  Mr.  Attorney  General  of  the  atfls 
being  a  monopoly,  and  therefore  ought  to  receive  ftri£t  con- 
ftru£l:ion,  I  am  quite  of  a  different  opinion,  and  that  it  ought 
in  authors  is  not  fo  rcccive  a  liberal  conftrudlion,  for  it  is  very  far  from  being  a 
oJ^hrtol-ecdve  i^'^'"<^po^y>  '^s  it  is  intended  to  fecure  the  property  of  books 
the  moft  liberal   iu  the  authors  thcmfelvcs,  or  the  purchafersof  the  copy,  as  fame 
conftruilion.      rccompence  for  their  pains  and  labour  in  fuch  works  as  may  be 
of  ufe  to  the  learned  world. 

The  queition  is,  Whether  this  book  of  the  New  Croivn  LaiVy 
which  the  defendant  has  pubiifhed,  is  the  fanie  with  Sir  MaU 
tle^.u  Hale's  H'ljlor,  Placit,  CorotKSy  the  copy  of  which  is  now  the 
property  of  the  plaintiff. 
Bookscolounibly '    Where  books  are  colourably  fhortened  only,  they  are  un- 
(harcened  only,   tloubtcdly  within  the  meaning  of  the  a61:  of  Parliament,  and  are 
mcaTiing  of  the   ^  "ccitxt  cvafion  of  the  ilatute,  and  cannot  be  called  an  abridge 
ai^.  ment. 

But 
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copies  of  books 
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But  this  mud  not  be  carried  fo  far  as  to  reftrain  perfons  from     Gyi.Es  v. 

making;  a  reui  and  fair  abridgment,  for  abridgments  may  with  ^  /!',^'^^ 

o        .       -  ,  111  r  ^      "  abridgment 

great  propriety  be  called  a  new  book,  becauie  not  only  tne  paper  fairly  mad 


and  print,  but  the  invention,  learning,  and  judgment  of  the  new  book,,  bc- 
author  is  (hewn  in  them,  and  in  many  cafes  are  extremely  ufe-  ^^^^^  of *tie'^**" 
ful,  though  in  fome  inftances  prejudicial,  by  miflaking  and  aathor  u  ihewa 
curtailing  the  fenfe  of  an  author  ( i  ). 

If  I  fliould  extend  the  rule  fo  far  as  to  reftrain  all  abridg- 
ments, it  would  be  of  mifchievous  confequence,  for  the  books 
of  the  learned,  les  Journeh  des  Scavans,  and  leveral  others  that 
might  be  mentioned,  would  be  brought  within  the  meaning  of 
this  ad:  of  parliament. 

In  the  prefent  cafe  it  is  merely  colourable,  fome  words  out 
of  the  HjJIoria  FlacHoriim  Corona,  are  left  ouc  only,  and  tranila- 
tions  given  inflead  of  the  Lathi  and  French  quotations  that  are 
difperfed  through  Sir  Matthew  Hale\  works ;  yet  not  fo  fla- 
grant as  the  cafe  of  Read  verfus  Hodges^  for  there  they  left  out 
whoie  pages  at  a  time ;  but  I  fliall  not  be  able  to  determine  this 
properly,  unlefs  both  books  were  read  over,  and  the  cafe  fairly  [  I44  1 
ftated  between  the  parties. 

Mr.  Attorney  General  has  faid  I  may  fend  it  to  law  to  be  ^J^^  * 
determined  by  a  jury;  but  how  can  this  polhbly  be  done  ?  it  hj^^^sk  u-o'uld 
would  be  abfurd  for  the  chief  juftice  to  fit  and  hear  both  bocks  bs  abfurdfor  a 
read  over,  which  is  abfolutelv  neceiTary,   to  judge  between  {""^^^e'^o utanJ 

,  ,  .  J  '  \    ^  hear  both  books 

them,  whether  the  one  is  only  a  copy  from  the  other.  reai  over,  which 

is  neceH'ary, 
where  one  is  o.ily  a  copy  from  the  odier. 

The  court  is  not  under  an  indifpenfable  obligation  to  fend  all 
fa6ts  to  a  jury,  but  may  refer  them  to  a  mafter,  to  ftate  them,  '• 
where  it  is  a  queftion  of  nicety  and  difficulty,  and  more  fit  for 
men  of  learning  to  inquire  into,  than  a  common  jury. 

This  I  think  is  one  of  thofe  cafes  where  it  would  be  much  ^J;:^^  "^^^tV on 
better  for  the  parties  to  fix  upon  two  perfons  of  leannng  and  uvSperfor.oof 
abilities  in  the  profefiion  of  the  law,  v/ho  would  accurately  in  the 

and  carefully  compare  them,  and  report  their  opinion  to  the  the  boolcf/Tni^ 

court.  report  chek  opi- 

nion. 

The  Houfe  of  Lords  very  often,  in  matters  of  account  which  The  Houfe  of 
are  extremely  perplexed  and  intricate,  refer  it  to  two  merch-rats  Lords,  mmauere 
named  by  the  parties,  to  confider  the  cafe,  and  report  their  are  incricatX  ^ 
opinions  upon  it,  rather  than  leave  it  to  a  jury and  I  ihould  refer  ic  to  two 
think  a  reference  of  the  fame  kind  in  fome  mcafure  would  be  the  ^".^^^f'"'^^ 

n  1      1  •      1  r  r   /    \  ea  by  the  parties, 

properelt  metaod  m  tiie  preient  caie  (2;.  to  confider  the 

cafe,  and  report  their  opinion  upon  it. 

(i)  Bell  v.V/alktr  and  Dchreit.  i  Bro.  (2)  The  Cafe  was  accordingly  re- 
Cha.  Rep.  451.  fcrred  to  aa  award.  Rr;^.  Lib.  J.  1740. 

fob  274. 
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Cafe  131. 

Gratwich  verfus  Simpfon  and  Moore,  March  9,  1 740. 

Where  no  de-  'T^  H  E  judges  have  laid  it  down  now  as  an  invariable  ndc, 
made  on' a 'bond  -        ^^^'^^     ^^^^^^  demand  for  money  due  upon  a  bond 

Sr2o7ears,  the  ^^"^  twenty  years,  that  they  will  direft  a  jury  to  find  it  fatisfied 
judge  will  diredi  from  the  prefumption  arifmg  from  the  length  of  time  ( r ). 

a  jury  to  rind  it  fatisfied. 

(i)  Morelatidv.  Bcnnet^  l  Stra.  652.  v.  Newnham,  \  Vef .  5 ! .  Uex  \.  Stephens ^ 

Sforle  V.  Barrington^  2  Su  j:.  826.  3   P.  i  Burr.  434.  4  Burr.  1963.  Ofwaid 

W.  397.  3  B.  P.  C.  535.  Povjell  V.  Ugh,  I  Durn.  and  Eaft,  270. 
Cod/alt,  Pvep.  Temp.  Finch,  77,  Leman 


Cafe  132  Vernon  YQxi\xs  Blachrhy,  March  10,  1 740. 

Rc^'^"  "'mo-e  T  ^  ^  ^  CHANCELLOR  :  This  IS  One  of  the  mofl  extraordi- 
fulFy  reported?^  -L^  nary  bills  I  ever  remember  ;  and  there  is  no  foundation  for 
It  never  was  the  relief  either  in  law  or  equity;  it  is  brought  againft  Mr.  Blacherhy^ 
intention  oj  the         jg  notliingj  but  an  oilicer  under  the  commiflioners  for  buiid- 

att  tor  building  ,        ^      rc  ^  i 

the  50  new      mg  the  liity  new  churches. 

churches,  that 

there  fliould  be  a  fuit  in  the  ordinary  courts  of  jui^icc  j  the  GoniniilTioncrs  arc  the  pcrfons  to  determine 
any  difpute. 

It  would  be  abfurd  if  a  bill  fliould  lie  againft  a  perfon  who  is 
only  an  officer,  and  fubordinate  to  others,  and  has  no  diredory 
power. 

|-      _^  It  has  been  infiP^ed  by  the  plaintiff*s  counfel,  that  it  is  not 

^  neceflary  to  bring  the  commiffioners  before  the  court,  but  that  it 

is  very  fufncient  to  have  the  treafurer  Mr.  Blacherby  who  ifiues 
out  the  money :  and  they  have  compared  it  to  the  cafe  of  the 
BiibhU,  in  the  year  172c. 

But  this  is  by  no  means  like  that  cafe,  for  there  although 
feveral  perfons  were  interefted,  yet  they  lodged  a  general  power 
aJid  authority  in  fome  few  only,  and  therefore,  to  avoid  incon- 
venience from  making  fuch  numerous  parties,  this  court  re- 
llruined  them  to  thofe  particular  pcrfons  Vvho  were  intrufted 
with  this  general  povvcr. 

The  feveral  parts  of  the  relief  prayed  are  thefe. 
l**iril,  that  the  defendant  (liould  pay  the  interefl  of  two  thou- 
fand  pounds  from  Michaelmas  1730,  to  the  Michaelmas  follow- 
ing^ which  is  prayed  to  be  paid  out  of  the  grofs  fund  given  by 
the  fn  11  of  the  late  King,  before  it  was  veiled  in  South-fea  an- 
nuities. 

Secondly,  that  the  plaintiff  may  be  paid  interefl  from  Lady- 
day  1733,  to  the  Michaelmas  following  out  of  the  fum  of  three 
thoufand  pounds. 

Thirdly,  that  interefl  may  be  paid  out  of  the  refidue  till  it 
is  placed  out  in  land. 

As  to  the  queflion  whether  the  plaintiff  is  come  into  a  proper 
court : 

I  am  of  opinion  that  he  is  not,  for  it  never  was  the  intehtion 
of  thcfe  a6ts  of  parhament,  that  he  fliould  come  into  ordinary 

court 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


matter,  muft  b; 
tak«n  together. 


courts  of  juftice ;  and  I  may  compare  it  to  r.cls  of  parliament  Virnon  ir» 
which  give  toll,  or  turnpike  a£ls  :  the  commiflioners  are  to  de-  ^^-^'Ckirbt* 
termine  any  difpute  arifing  upon  thefe  acls. 

But  fuppofe  I  was  not  to  make  this  conflru^lion  upon  the 
feveral  ilatutes  relating  to  the  fifty  new  churches 

The  proper  method  even  then  would  have  been  to  move  the 
court  of  King's  Bench  to-have  granted  a  mandartius. 

For  if  the  commiffioners  or  their  officers  do  any  thing  impro-  If  the  commif- 
per,  the  court  of  King's  Bench  will  obli":e  them  to  make  a  re-  do  any 

^  ,  .  o  °  thing  improper 

turn  to  the  mandamus,  the  court  of 

King's  Bench 
will  grant  a  mandamus. 

But  as  the  a£l:s  of  parliament  exprefsly  direct  that  the  com-  The  commif- 
miflioners  Oiould  account  for  the  diitributions  of  this  branch  of  aft"direatd 
tlie  revenue  before  the  auditors  of  the  treafury,  if  there  is  any  account  before 
grievance  there  can  be  no  relief,  but  upon  an  application,  to  a      auditors  ot 
court  of  revenue  ;  for  if  I  (hould  diretl  an  account  before  a  if  ther^i^^'^fny'*** 
Mailer,  the  two  accounts  would  clafli ;  nor  do  I  know  any  thing  grievance,  the 
that  could  ^ive  me  a  iurifdi^lion  unlefs  there  were  fome  fraudu-  ^P- 

,     ^    .  ^  plyjng  to  a  court 

lent  circumltances.  of  revenue. 

I  am  of  opinion  all  thefe  feveral  a6ls  of  parliament  muft  be  xhe  feveral  ads 
taken  together,  or  otherwife  it  would  be  a  moft  inconhftent  relating  to  this 
fyllem. 

"  lo  Q^Anney  r.  1 1./.  7.  fays,  the  money  fo  to  be  ilTued  as 
aforefald  fliali  be  paid  unto  fuch  perfon  orperfons,  not  being     [  146  ] 
of  the  number  of  the  commiffioners,  for  the  ends  and  pur- 
pofes  aforefaid,  as  her  majefty,  her  heirs  and  fuccelTors,  fliall 

**  from  time  to  time  dire6l  or  appoint,  to  be  the  treafurer  or 

"  treafurers  on  this  behalf,  and  Ihallbe  received  by  him  or  them 
by  way  of  impreft,  and  accounted  for  only  by  fuch  treafurer 

^'  or  treafurers,  ai'd  fhall  be  difburfed,  expended  and  applied, 
by  fuch  treafurer  and  treafurers  refpe(^ively,  according  to 
fuch  orders  and  warrants  as  he  or  they  fliall  receive  from 
the  commiffioners,  or  any  five  or  more  of  them,  for  all  or 

**  any  of  the  ufes  by  this  or  the  former  a£t  prefcribed  or  allowed, 
and  not  to  any  other  ufe,  intent  or  purpofe  whatfoever ; 
which  faid  treafurer  and  treafurers  fliall  be  refpe6lively  ac- 

"  countable  in  the  Exchequer  for  the  fame." 

I  read  this  claufe  relating  to  the  treafurer,  to  flicw  that  it  is 

clear  he  could  not  iffue  a  penny  without  a  previous  order  from 

the  commiflioners. 

I  Geo,  2,JiaL  2.  c.  23./  2.  and  4.  relates  to  the  maintenance 

of  the  minilters  of  the  fifty  new  churches. 

3  Geo,  2.  c.  19.  I.  ena61:s,  that  the  fum  of  3000/.  of 
lawful  money  of  Great  Britai/i,  ^c.  fhall  be  allotted  and  ap- 
pointed  for  and  as  the  fliare  and  intereft  which  the  re£lor  for 

"  the  time  being  of  the  faid  new  parifh  church  in  or  near 

**  B/oom/hury  market  fhall  have  or  be  intitled  to  out  of  the  fame 
monies ;  and  the  treafurer  for  the  time  being  is  hereby  re- 
quired  by  and  out  of  the  firft  monies  which  are  or  fhall  be 

**  iflued  to  him,  as  foon  as  conveniently  may  be,  to  lay  out  and 

"  tlifpofe 
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Vernon  v.    «  dlfpofe  of  the  faid  fum  of  3000/.  or  any  part  thereof,  accord- 
JJlackerey.  <c  jj^g     ^^^^^^  orders  and  warrants  as  he  fliall  from  time  to  time 
"  receive  from  the  commiflioners,  any  five  or  more  of  them,  in 
"  purchafmg  lands,  ^c,  to  be  conveyed  to- and  fettled  upon  and 
*^  to  the  ufe  of  the  faid  new  church  for  the  time  being,  and  his 
"  fucceflbrs  in  the  faid  church  for  ever^  for  and  towards  his  and 
*^  their  maintenance,  to  be  laid  out  in  the  mean  time  on  real 
fecurities,  or  in  the  publick  funds,  and  the  intertft  and  pro- 
*^  duce  to  the  re£l:or." 
C  147  ]        There  is  fome  variation  in  the  penning  of  this  a£^:,  but  not 
fuch  as  to  create  any  difference  in  the  authority  or  power  of  the 
commiffioners. 

"Kothing  can  if-  For  if  there  had  been  no  fuch  claufe  of  orders  and  warrants 
S.e  ti-e  ifurer  under  commifHoners  hands,  I  fliould  ftill  have  been  of  opinion 
without  a  previ-  from  the  general  tenor  of  thofe  a£^s  of  parliament,  that  nothing 
ous  one  from  the  could  have  iffued  by  order  of  the  treafurer  without  a  previous 
commi  loneis.    order  from  the  commiffioners. 

If  this  be  fo,  then  with  regard  to  the  other  relief  that  is  prayed 
as  to  the  dividend  on  the  South -fea  annuities  from  Lady-dax 
1733,  September  the  fifth  following,  the  treafurer  being  an 
officer  only,  and  obliged  to-purfue  the  directions  of  the  com- 
miflioners,  though  pofTibly  an  order  might  not  be  wanted  for 
every  particular  fum,  yet  for  every  half  year's  dividend  there 
certainly  ought  to  be  one. 
It  is  Improper  to  I  fhould  think  the  commiilioners  only,  and  not  the  treafurer, 
irake  a  perfon    ought  to  havc  been  parties  ,  for  it  is  abfurd  to  make  a  perfon  who 

who  a(Lts  mini-'  •   -n     •  n     i     r  i  . 

Aerially  only,  mmiiterially  the  lole  party. 

fok party.  I  agree  that  it  was  the  inteiltion  of  the  legiflature,  that  if  the 

money  could  not  be  laid  out  in  land  before  1730,  that  the  mi- 
nifter  for  the  time  being  fhould  not  be  without  a  maintenance, 
and  that  it  fliould  have  been  paid  out  of  the  grofs  produce. 

But  here  was  no  minifter,  for  Doctor  VernoJi  was  not  intitled 
X\\\  February  1,730,  and  yet  he  had  intereft  from  the  Michaelmas 
before  •,  but  the  plaintiff  is  fo  unreafonable  as  to  afk  for  the  time 
that  he  v/as  not  minifter,  from  the  Midfummer  before  :  it  is 
molt  abfurd  that  a  new  re6tor  fhould  expert  to  diminifh  a  grofs 
fund  before  he  was  actually  inftituted,  or  in  any  fort  of  poflefliou 
whatever. 

When  there  are  fales  of  Souih-fea  ftock  in  this  court,  if  it  is 
fold  during  the  running  of  a  dividend,  and  before  the  half  year 
is  complete,  it  cannot  be  feparated. 

The  money  has  been  laid  out  in  land,  and  therefore  it  is  im- 
poflible  to  have  the  very  money,  unlefs  I  would  decree  a  fale  of 
fo  much  of  the  lands ;  and,  according  to  the  opinion  I  have  al- 
ready given,  this  ought  not  to  be  done  without  an  order  of  the 
commiffioners:  nor  will  I  dire£t  a  fale  of  part  of  the  annuities 
to  raife  the  fum  prayed  by  Dodor  Vernofi^  unlefs  I  had  the 
commiffioners  before  the  court. 

The  caufe  was  ordered  to  ftand  over  for  want  of  parties  upon 
the  plaintiffs  paying  the  cofls  of  the  day. 


la  the  Time  of  Lord  Chancellor  Hardwicice. 
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Lloyd  a?id  Johfcn  verfus  Bp'dlet  and  others^  In  the  Paper  of  Re-  Cafe  133, 
hearings,  March  12,  1740. 

70  H N  Stamp  hdngiQik A      a  confitlerable  real  eftate,  and  S.c.-jp.  w. 
poffefTed  of  a  large  perfonal  eftate,  made  his  will  dated  tiie  3^  c^irna'-'' 
28th  oi  March  1 72 1,  and  aftervv'ards  a  codicil  of  the  loth  of  thane  3 S4. 
Ocioher  1 72 1,  and  appointed  John  Houfe  and  John  Spillet  his 
trufteesj  to  fee  what  he  had  done  in  his  life-time  be  continued 
as  he  ordered,  and  then  gave  his  coufins  A?ine  and  Mary  JohJr.?i 
15/.  a  year  a-piece  during  theii  lives,  and  dire6led  his  truitees 
to  improve  all  his  eftate  to  the  beft  advantage,  and  that  the 
yearly  profits  thereof  fliould  be  given  to  and  for  the  yearly 
maintenance  of  fuch  minifters,  as  were  called  by  the  name  of 
Prejhyterian  and  independent  minifters,   that  do  not  receive 
above  40/.  a  year  for  their  preaching;  the  teftator  afterwards 
added  Richard  Froome  to  the  other  two  truftees,  and  on  the  7th 
oi  December,  1 721,  there  was  an  indenture  of  releafe  duly  exe- 
cuted between  John  Stamp,  of  the  one  part,  and  Hoiifc,  Froome^ 
and  Spillet  ot'  the  other  part,  witnelBng  that  Stamps  as  well  for 
and  in  confideration  of  the  natural  love  and  affection  which  he 
bore  unto  his  coufins  Houfe,  Froome^  and  his  friend  Spillet,  and 
alfo  in  confideration  of  ten  {hillings  paid  by  them,  granted  to 
them  feveral  meffuages  and  farms  therein  mentioned,  to  hold  to 
them,  their  heirs  and  afligns,  to  the  ufe  of  them,  their  heirs  and 
afligns  forever;  provided  ahvays,  l^c.  that  if  Stamp  fliould  at 
any  time  during  his  life  tender  or  pay  to  Houfe,  l^c*  10/.  on 
purpofe  to  make  void  the  faid  deed  and  the  eftates  thereby  con- 
veyed, then  the  deeds  and  the  eftates  thereby  limited  fliould  be 
void,     John  Stamp  did  alfo  execute  a  deed-poll  of  his  perfonal 
eftate  to  Houfe,  Froome,  and  Spillet,  whereby  John  Stamp,  in 
confideration  of  ten  ftiillings,  and  other  good  caufes,  bargained 
and  fold  to  Houfe,  ^c.  ail  his  goods  and  chattels,  to  hold  to 
them,  their  executors,  isfc.  and  put  them  in  poftcftion  of  all  the 
premifies  by  the  delivery  of  five  ftiillings  to  them  ;  and  it  was 
agreed  between  the  parties,  that  Stamp  fliould  have  the  rents 
2nd  profits  of  the  premifles  during  his  life  for  the  maintenance 
of  himfelf  and  family,  and  a  power  was  referved  to  Stamp  to 
make  void  this  deed  by  any  deed  or  writing,  and  to  dlfpofe  of 
the  premifTes  as  he  fliould  think  fit ;  and  he  had  power  alio  to 
revoke  the  leafe  and  rcleafe. 

The  bill  is  brought  by  the  plaintiffs  as  heirs  at  law  to  Jo/jfz 
Stamp,  and  the  end  of  it  is,  that  the  defendants  m.ay  convey 
John  Stamp*^  r^al  eftate  to  the  plaintifts  and  their  heirs,  and  ac- 
count for  the  rents  and  their  lhare  of  the  perfonal  eftate,  and 
deliver  up  the  deeds  of  bargain  and  fale,  and  leafe  and  releafe, 
and  the  title  deeds. 

The  defendants  infill  on  their  right  to  the  real  and  perfonal     [  14^  ] 
eftate  by  virtue  of  the  will  and  conveyances  of  John  Stamp,  and 
in  regard  it  is  by  his  will  declared  that  if  his  heirs  fhould  com- 
mence 
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Lloyd  v.     mence  any  fuit  relating  to  his  will,  that  then  it  fhould  he  void  : 
Spillet.     |.j^gy  fubmit  to  the  court,  that  if  the  plaintiffs  had  any  title  to 
their  annuities  of  fifteen  pounds  each,  they  have  forfeited  the 
fame  by  bringing  this  fuit  ( i ). 
Natural  love  and     Firjl^  With  regard  to  the  perfonal  eftate  :  I  am  of  opinion 
ffffide'^iVtoIre-  ^^^^^  ^'^^  no  grounds  for  the  prefent  plaintifts  to  be  relieved,  ac- 
ate  a  ufe,  and     cording  to  the  prayer  of  their  bill. 

•will  amount  to  a 

covenant  to  ilaiid  fcifed,  though  no  other  confideration  appear. 


For  here  is  an  afTignment,  or  bill  of  fale  of  all  his  goods  and 
chattels,  and  all  other  his  fubftance  whatfoever  moveable  or  im- 
moveable, quick  or  dead,  to  his  truftees  during  his  life,  for  the 
maintenance  of  liimfelf  and  family,  vidth  another  provifo  to  re- 
voke the  ufes  of  this  deed  by  any  other  deed  or  writing,  or  even 
by  cancelling  without  any  form  or  ceremony  whatfoever. 

A  man  makes  a  will  antecedent  to  a  deed,  in  which  he  has 
given  away  all  his  perfonal  eftate  to  charitable  ufes. 

Now  whether  a  man  after  a  will  made  referves  a  truft  in  what 
was  his  perfonal  property  before,  or  acquired  after,  the  will 
is  ambulatory,  till  his  death,  and  therefore,  as  to  the  next  of 
kin,  there  is  no  pretence  that  the  perfonal  eilate  is  devifable  un- 
der the  ftatute  of  diftributions. 

Secondly  J  As  to  the  legal  eftate,  whether  it  will  pafs  by  the 
leafe  and  releafe  without  a  confideration. 

Now  there  are  no  grounds  whatfoever  to  fay  that  the  legal 
eftate  did  not  pafs  by  the  leafe  and  releafe. 

For  the  confiderations  in  it  are  fuch  as  will  operate  by  way  of 
tranfmutation  of  poflelhon. 

In  the  firft  place,  here  is  a  confideration  exprefTed  of  natural 
aftedtion  to  two  perfons,  who  are  not  difputed  to  be  very  nearly 
related  to  the  grantor,  and  here  is  likewife  the  confideration  of 
ten  (hillings  (2),  but  there  is  no  manner  of  doubt  the  eftate 
would  have  pafTed  even  without  the  laft  pecuniary  confideration, 
under  the  ftatute  of  ufes,  for  natural  love  and  afFeclion  is  very 
fufficient  to  create  a  ufe,  and  will  amount  to  a  covenant  to 
Hand  feifed,  though  no  other  confideration  appear  (3). 

But  then  it  has  been  infifted,  here  is  not  a  fufhcient  confider- 
ation to  pafs  the  beneficial  intereft.  in  this  eftate. 
t  ^5^  3  ^^^^  confideration  of  ten  fliillings  it  is  faid  is  only  a  form  in 
the  conveyance,  and  not  fufficient  of  itfelf  to  pafs  the  eftate  : 
neither  v/ill  the  confideration  of  natural  love  and  afTedion  alone 
pafs  it. 

But  I  do  not  think  thefe  obfervations  material  in  the  prefent 
cafe. 

Confider  how  It  ftood  at  common  law  before  the  ftatute  of 
ufes ;  there  was  no  neceflity  then  that  there  fhould  be  any  confi- 
ration  exprefTed  to  pafs  the  eftate. 

(1)  See  Morris  v.  Burrou^^hst  ante  I  (3)  Bronvny.  Joifs,  ante  I  vol.  191. 
vol.  404.  and  note  3. 

(2)  bcc  loung  V.  Peachy,  poll.  256. 

As 


in  the  Time  of  Lord  Cnancellor  Hiudwicke. 


As  for  inftance  in  the  cafe  of  feofFments,  there  was  no  con-  Lloyd  v. 
fiderationat  all  mentioned  in  them,  and  yet  the  eilate  paiTed  by  ^^llet. 

them  from  the  operation  of  law.  Ufes  were  Intro- 

duced,during  the 

contefts between  the  two  houfes  of  Tbri  and  Lancajltry  to  avoid  forfeitures,  and  were  exadtly  the  fame 
with  what  trufts  are  now. 

In  procefs  of  time,  for  the  fake  of  avoiding  forfeitures  to  the 
crown,  when  the  contefls  arofe  between  the  two  houfes  of  Tork 
and  Lancajiery  and  likewlfe  to  avoid  wardOiips,  both  of  them 
with  a  fraudulent  intention  to  cheat  the  crown,  and  the  lord,  of 
what  the  law  gave  them,  ufes  were  introduced,  and  were  exaclly 
the  fame  with  what  trufts  ^re  now,  and  I  wonder  how  they  ever 
came  to  be  dillinguifiied. 

The  dodlrine  af  a  refalting  ufe  firfi:  introduced  the  notion  tl.at 
there  muft  be  a  confideration  exprefled  in  the  deed  of  feoff-  - 
ment,  or  otherwife  nothing  could  pafs,  but  it  would  refult  to 
the  feoffor  (i). 

And  fo  it  is  infifted  on  here,  that  though  the  legal  eftate  pafil^s 
by  the  flatute  of  ufes,  yet  the  beneficial  intereft  will  not  pals, 
as  there  is  not  what  the  court  calls  a  valuable  confideration,  and 
confequently  there  is  a  refulting  truft  for  the  heir. 

I  am  now  bound  down  by  the  ftdtute  of  frauds  and  perjuries,  Kothlng  Isare- 
to  conllrue  nothing  a  refulting  truft,  but  what  are  there  called  ^'^'^^jj^  ^^^'^  ""'^ 
trufts  by  operation  of  law;  and  what  are  th.^fc  r  Why  fir  ft  ^  frauds'^  anVptr- 
When  an  eftate  is  purchafcd  in  the  name  of  one  perfon,  but  the  juriei  but  what 
money  or  confideration  is  given  by  another  (2);  or  fccondly^  ^eradon'oflaw^ 
Where  a  truft  is  deci.ired  only  as  to  part,  and  nothing  faid  as  ''P^'^*"*''^  ^ 
to  the  reft,  what  ren^ains  undifpofed  of  refults  to  the  heir  at 
law,  and  they  cannot  be  faid  to  be  truftees  for  the  refidue(3). 

I  do  not  know  in  any  other  inftance  befides  thefe  two  where  when  an  eftate 
this  court  have  declared  refulting  trufts  by  operation  of  law,  is  purchafed  in 
unlefs  in  cafes  of  fraud,  and  where  tranfadlions  have  been  car-  ^^^^^'^"'^l 

.J  1     r  1  perlon,  and  ths 

Tied  on  juie.  ^  monc-y  ispiid  by 

another  J  he  has  a 

refulting  tnift ;  or  where  It  I5  declared  only  si  to  part,  and  nothing  laid  as  to  the  reft,  what  remains  un- 
difpofed of  refults  to  tjie  heir  at  law. 

(i)  The  reader  is  referred  to  the  Ef-  But  if  the  nominal  purch^fe  in  his  life- 
fay  on  Ufes  and  Triilts,  127,  to  134.  time  gives  a  deciaracion  of,  or  confeiTe* 
(z)  With  refped  to  this  pofuioa  the  the  trail,  then  it  takes  it  out  of  the 
following  obfervations  occur.  If  the  ftatute.  Ambroft  v.  Ambrofe  i  P.  IV, 
confideration  money  is  exprejfid  in  the  322.  Ryall  v.  Ryally  ante  1  vol.  59,  60. 
deed  to  be  paid  by  the  perfon  in  vvhofe  IwLanewDighton^  Amh.6^Q(^.i!tiZTQ\y:k%tx\' 
name  the  conveyance  is  taken,  and  dence  in  Mr.  Z)/jt^/(?/;'s  hand  writing, //^^f 
nothing  appears  in  fuch  conveyance  to  the  trujl  jiocks  had  been  jold^  and  the  mjuty  laid 
create  a  prefumption,  that  the  purchafe  out  from  tirr.s  to  time  in  the  pur  cbt->ft  cf  land, 
money  belonged  to  another,  then  parol  So  if  it  appears  on  the  face  ot  the  con- 
proof  cannot  be  admitted  ^'/."r  veyance  (whether  by  recital  or  ocher- 
cf  the  nominal  pur  chafer  to  prove  a  refult-  wife)  that  the  purchafe  was  made  with 
ing  trull;  for  that  would  be  co\  trary  the  money  of  a  third  perfon,  that  will 
to  the  ftatute  of  Frauds  and  i^erjuries,  create  a  trult  in  his  favour.  Kirk  v. 
Kirk  V.  iVehb,  Pre.  Cha.  84.  IValter  de  Webb,  Pre.  Cki.  84.  Deg.  V.  Deg  2 
Chirtori's  Cafe  ibid.  ^%  Hronv  .Heron  ibid,  P.  If.  414.  Rjail  v.  B^yall,  ante  I  vol. 
163.  Nekton  V.  PrefioTiy  ibid.  103.  Gaf  ^9*  Toung  v.  Peachy ,  poll.  i^f. 
coytte\.  ihioing,   1  Fern,  366.  Hooper  v.  (3)  Cottir^gmn  v,  Fletchers  £>oft.  156. 


Eyhsy  2  Van.  480.  Crop  w.Noriofh  (^ntc  75. 


But 
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Lr.oYn  V.       But  in  the  prefent  cafe  there  is  no  fraud  at  all  in  the  grantees, 
Spili-^t.     i^^^^  ^  fcheme  in  the  plaintiff's  anceftor  to  fecure  the  charity  at 
all  events,  fuppofing  he  fhould  revoke  his  will. 
The  heir  at  hw     It  has  been  £iid,  that  it  was  not  the  intention  to  give  this' 
does  not  want  an  eftate  to  the  defendant,  and  confequently  the  heir  at  law  is  in- 
^x.prc£5intcntion  ^jj-jg^  .  £qj.        j^gjj-  ^qqq       want  an  exprefs  intention  : 

to  take  by  a  will,        ,   .     •  .   .      ^     •       i  r       r         -n    i       •    •        i         •  r- 

though  it  is  and  It  IS  certajniy  lo  in  the  caie  oi  a  will,  but  it  is  otherwife 
ctherwife  with  with  r\^gard  to  a  deed. 

regard  to  a  deed.  ^ox  there,  fiuce  the  ftatute  of  Frauds  and  Perjuries,  the  lines 
are  exa6lly  drawn  with  regard  to  refulting  trufts,  and  the  heir 
at  law  mull  fliev/  an  exprefs  truft  for  him  in  order  to  intitle 
himfelf. 

A  man  that  conveys  a  truft  to  another,  and  barely  for 
himfelf,  or  for  the  ufe  of  his  heir  at  law,  does  not  generally 
infert  a  power  of  revocation,  as  has  been  done  in  the  prefent 
cafe. 

Upon  the  whole,  I  am  of  opinion  that  the  legal  eftate  did  well 
pafs,  and  the  beneficial  intereft  likewife  ;  nor  do  I  believe  there 
was  any  intention  that  there  (hould  be  a  refulting  truft  for  the 
heir  at  lawj  but  the  whole  defign  of  the  plaintiff's  anceftor  was 
to  fecure  the  charity  at  all  events. 

Lord  Harckivlch  therefore  faid,  he  faw  no  caufe  to  vary  the 
decree  of  the  8th  of  November  1734,  and  ordered  the  famefliould 
he  affirmed ;  bat  declared  that  the  plaintifls,  the  heirs  at  law  of 
John  Stainp,  v/ere  intitled  to  the  two  annuities  of  fifteen  pounds 
each,  devifed  to  them  by  the  teftator  for  their  lives,  and  di- 
retled  the  arrears  and  growing  payments  to  be  paid  to  the  plain- 
tiffs (i). 

(1)  Reg,  Lib.  B.  1740.  fol.  155.    Reg.LiL  B.  17^4.  fol.  74. 


Cafe  134  Wllklns  and  his  Wife  verfus  Hunty  the  fame  Day* 

An  admlnlftra-  T  O  R  D  CHANCELLOR :  It  is  uot  a  rule  in  all  cafes,  that 
tor  is  not  in      J  y  I  fhould  charge  an  adminiftrator  w4th  intereft  on  account 

intereft  on  ac- 
count of  pcrfonal  eftate. 

But  here  has  been  a  pofTefhon  of  a  perfonal  eftate  in  the  hands 
of  an  adm.iniftrator  for  thirty  years,  and  part  of  it  was  out  upon 
,  mortgage,  M^hich  produced  intereft  ;  but  however  this  point  muft 
be  deferred  till  the  Mafter  has  made  his  report. 
It  Is  not  an  In-       As  to  the  cofts,  let  all  parties  have  it  to  the  time  of  the  hear- 
variabie  rule  that  ing^  and  refervc  the  confideration  of  other  cofts  till  after  the 
?houid"be  allow-  Mafter's  report,  for  it  is  by  no  means  an  invariable  rule  that  an 


cd  ccftsataii     admiuiftrator  (hall  be  allowed  them  at  all  events  (i), 

(1)  Reg,  Lib,  B.  1740.  fol.  144,    See  Hi</ev.  Heyzuoodf  ante  126, 


cvenci 
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Baxter  verfus  IVilfun,  the  fame  Day»  Cafe  135, 

THOUGH  a  defendant  in  a  caufe  has  made  default,  You  muft  make 
you  mud,  notwithflanding,  make  a  decree  complete  and  a  decree  com- 
abfolute  againft  him  before  you  can  petition  for  a  re-hearing,  ^efenS"^  * 
and  ferving  him  with  notice  of  the  order  for  a  re-hearing  is  though  he  has 
not  fufficient;  but  though  the  Chancellor  for  this  defed  dif- 
miffed  the  petition  for  re-hearing,  without  any  prejudice  to  any  petkionfo/a  re- 
new petition  in  cafe  the  party  fliould  be  advifed  to  it,  after  the  heaiing. 
decree  is  perfected,  yet  he  would  not  order  the  depofit  to  be  di- 
vided among  the  parties,  who  appeared  before  him  on  the  pie- 
fent  petition,  becaufe  there  is  nothing  done  upon  it  one  way  or 
other  (i). 

(i)  The  depofit  was  ordered  to  be  paid  back.    Reg.  Lib.  A.  1740.  fol,  221, 


Stiles  verfus  The  Attorney  General^  March  14,  1740.  Cafe  13(5. 

THE  late  Duke  of  Wharton  on  the  24th  oi  March,  17 19,  f,",^ed"by^the 
by  deed-poll  under  his  hand  and  feal,  "  confidering  that  -Dak^onvhar^ 
the  publick  good  is  advanced  by  the  encouragement  of  learn-     t»  Doaor 
"  ing  and  the  polite  arts,  and  being  pleafed  therein  with  the  ae!-aIon  that'the 
"  attempts  of  Doftor  Toung,  in  confideration  thereof,  and  of  Fubik  good  is 
"  the  love  he  bore  him,  did  give  and  grant  unto  the  faid  Dodor  ^^^^nced  by  the 
"  Toung  an  annuity  of  100/.  to  hold  during  his  life,  out  of  all  of  learning,  and 
and  every  his  manors,  mefluages,  lands,  tenements,  and  he-  confiderauon 
"  reditaments,  to. be  paid  him  or  his  affigns  half  yearly  or  quar-  jlYrhe^oL*^^ 
**  terly,  with  a  claufe  of  diftrefs  in  cafe  of  non-payment  J'  him;  this  is  not 

a  legal  confi- 
deration, nor  does  it  amount  to  a  valuable  one  in  the  eye  of  the  law  (i); 

By  an  indenture  dated  the  loth  of  July  1722,  inrolled  in 
chancery,  and  made  between  the  faid  Philip  Duke  of  Wharton ^ 
of  the  one  part,  and  Doctor  Toiing  of  the  other  part,  reciting 
the  above  deed-poll,  and  rlfo  reciting  that  the  faid  Duke  v/as 
indebted  to  Do£tor  Toung  on  the  faid  annuity  in  250/.  to  Mid^ 
fmnmer  laft,  and  alfo  in  100/.  more,  making  350/.  and  alfo 
reciting  that  the  faid  Do6tor  Toung  had  at  the  Duke's  fpecial 
inftance  and  requeft  quitted  the  fervice  he  was  in,  in  the  Eurl 
of  Exeter^  family,  and  thereby  loft  an  annuity  of  ico/.  and 
alfo  reciting  that  the  faid  Duke,  being  willing  to  make  the  faid 
Do£lor  Toung  fome  amends  for  his  faid  iofs  in  quitting  the 
Earl  of  Exeter  '^  family,  had  propofed  to  give  him  a  further  an- 
nuity of  100/.  to  be  paid  quarterly  in  heu  of  the  faid  350/, 
and  of  his  faid  lofs  in  quitting  the  Earl  of  Exeter  s  faraiiy; 
it  is  witnefled,  that  in  confideration,  ^'c*  the  Duke  did  give, 
grant,  bargain,  and  fell  to  Do6lor  Toung  one  other  annuity  cf 
100/.  befides  the  faid  annuity  granted  by  the  above-mentioned 

(i)  See  Jamefon  v.  Skilivith,  i  B^-o.  CJsa,  Cha.  Rep.  34. 
Vol.  II.  L  deed- 
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Stiles  v.    deed-poll,  to  hold  unto  the  faid  Do£lor  Toimg  and  his  affigns 

Attorney  (^ijnnor  his  Hfc,  clear  of  incumbrances ;  and  the  faid  Duke  did 
General.      ,       ,       i  hi-  .     •  ,    i         .  , 

thereby  charge  all  his  manors,  kSc,  he  was  mtitled  to  m  law 

or  equity,  with  the  faid  two  annuities  of  i  oo  /.  each,  payable 

quarterly. 

[  1^3  ]  JBy  a  deed  dated  the  12th  of  7«/y,  1722,  the  Duke  charges 
the  lands  in  truft  to  Mr.  Juflice  Denton^  l^c,  with  the  200/.  an- 
nuity of  Doctor  Toung, 

A  bill  brought  by  the  Duke  of  WharM^  judgment  creditors 
in  Hilary  term  1722,  in  Augujl  1723,  there  was  a  decree  for  a 
fale  of  the  truft-eflates,  and  that  the  money  arifmg  therefrom 
fliould  be  paid  to  the  creditors  according  to  their  priority,  and 
'       the  refidue  to  the  Duke. 

Do£l:or  Toimg^  in  his  examination  on  the  4th  of  Feh^  1730, 
before  the  Mafter,  fets  forth  at  large  the  cohfiderations  of  the 
annuities  \  and  likewife  the  Duke  of  Wharton^ ^  giving  him  a 
bond,  dated  the  15th  of  March  1 721,  in  the  penalty  of  12oqL 
conditioned  for  the  payment  of  600/.  in  confideration  of  his 
taking  feveral  journies,  and  being  at  great  expences  in  order  to 
be  chofen  a  member  of  the  Floufe  of  Commons  at  the  defire  of 
the  faid  Duke,  and  in  confideration  of  his  giving  up  two  Hvings 
of  200  /.  and  400  /.  per  ann,  value,  in  the  gift  of  All  Solids  College^ 
on  the  promifes  made  by  the  faid  Duke,  of  ferving  and  ad- 
vancing him  in  the  world. 

On  the  26th  of  Aprils  1740,  the  bond  creditors  of  the  late 
Duke  of  Wharton  brought  their  bill,  fetting  forth  the  decree  in; 
the  former  caufe  ;  and  infifted  that  all  the  judgment  and  other 
credrtors  provided  for  by  the  faid  decree  had  been  paid,  and 
that  there  remained  fufficient  in  the  truftees'  hands  to  pay  the 
bond  debts,  and  that  the  claim  of  Doc!:or  Toung  is  to  be  conh- 
dered  as  a  gratuity  or  prefent  only,  and  ought  to  be  poflponed  to 
their  demands. 

The  Mailer,  on  the  i6th  of  December^  makes  a  report  of  Doc- 
tor Toung  s  demands,  and  dates  the  feveral  fafts  before  men- 
tioned relating  to  the  two  annuities  and  the  bonds,  and  fays  that 
he  did  not  find  any  pecuniary  confideratiGn  either  for  the  bond, 
or  the  annuities,  and  alfo  ftates,  that  feveral  of  the  creditors  of 
the  late  Duke  for  money  really  lent  him  are  ftill  unpaid,  and 
therefore  whether  the  faid  demands  of  Dodlor  Toung  amounting 
to  365/.  fhould  take  place  of  any  of  the  debts  fublequent  in  time.; 
which  were  for  a  conlideration  in  money,  he  fubmits  to  the  judg- 
ment of  the  Court, 

Lord  Chancellor, 

I  cannot  determine  now  how  far  Do£l:or  Toung  is  to  be  pre- 
ferred to  general  creditors,  or  po'^Rponed,  who  are  not  parties  tc 
the  decree,  as  they  are  not  before  the  Court. 

The  grant  of  his  firft  annuity  is  on  confideration  that  tht 
publick  good  is  advanced  by  the  encour<jgcrncnt  of  learning  an^ 
the  polite  arts,  and  of  the  Duke  of  IVharton''^  being  pleafed  wit! 
Dodor  Toung  s  attempts  therein,  and  in  confideration  likewife  o 
tliC  love  he  bore  him,  I 

Th 
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The  fecond  annuity  is  on  confideration  of  the  Duke's  being    Stiles  v. 
indebted  to  Doftor  Toung  in  tlie  fum  of  350/.  and  in  confider-  g£neralT 
ation  of  the  Do£lor's  leaving  my  Lord  Exete/s  fervice,  and  there- 
,by  lofing  an  annuity  of  100/.  per  aim,  during  his  life,  which  the 
Earl  of  Exeter  had  before  agreed  to  fettle  upon  him. 

As  to  the  firft  annuity,  I  am  of  opinion,  that  it  is  not  a  legal 
confideration  •,  for  though  it  may  be  a  very  good  inducement  to 
a  perfon  for  his  doing  it,  yet  it  vi^iii  not  amount  to  a  valuable 
confideration  in  the  eye  of  the  law. 

But  then  Do6lor  Toung  in  his  examination  before  the  Mafter  Giving  up  a  pe- 
fwears  that  he  quitted  the  Exeter  family,  and  refufed  the  loo/.  cuniary  advan- 
i)er  ann,  annuity,  which  had  been  offered  him  for  his  life,  pro-  ^age  at  the  time 

X  TT7>  annuity  is 

vided  he  would  continue  as  a  tutor  to  Lord  Burleigh,  and  this  granted,amounts 
merely  upon  the  preiTing  folicitations  of  the  Duke  of  Whartoii,  toavaiua,bie 
and  the  afTurances  he  gave  him  of  providing  for  him  in  a  much  muchlsTfumof 
more  ample  manner.  money  paid  dowa 

If  this  be  the  truth  of  the  fa£l:,  and  it  is  no  where  contradi6led,  ^^^^^  ^''^^^ 
it  does  certainly  amount  to  a  valuable  confideration. 

For  it  has  been  truly  faid,  that  it  will  equally  arife  where  a 
perfon  gives  up  a  certain  pecuniary  advantage  at  the  time  of  the 
grant,  as  where  a  fum  of  money  is  actually  paid  down  at  the  time. 

And  though  the  grant  of  the  firft  annuity  inay  be  voluntary,  There  being  ar- 
taken  fingly,  yet  the  recital  in  the  fecond  will  alter  the  nature  I'ea^-s  due  on  the 
of  it,  and  turn  it  into  a  valuable  confideration ;  for  as  there  were  ^lQ'^\^^^^^2iTto 
arrears  on  the  firft,  there  is  no  doubt  but  this  was  a  juft  and  fue  for  them,  was 
lawful  debt,  and  the  promifing  not  to  fue  for  thofe  arrears  was  a  ^  confider- 
good  confideration,  and  from  that  time  the  firft  annuity  ceafed  JhauiiJ^e \t^^ 
to  be  a  voluntary  grant.  '  ceafed  to  be  a 

.  The  bond  can  never  be  fupported  in  any  other  light  than  a  ^o^^^^^^ary  grant, 
voluntary  one,  for  it  is  recited  to  be  given  in  confideration  of 
Do£l:or  Toun^^  being  at  a  very  great  expence,  when  he  v/as  can- 
didate for  a  feat  in  parliament. 

I  cannot  confider  tliis  as  a  valuable  confideration,  for  Dootor  The  expence  a 
Toung  cannot  be  fuppofed  to  be  a  candidate  for  a  feat  in  the  F=J^^-^-j''-Js^P,ji'to 
Houfe  of  Commons  upon  any  other  vie  //  but  ferving  his  country,  member  of  par- 
and  the  part  the  Duke  of  Wharton  took  in  the  aitair  can  be  con-  lii^mentj  is  noc  a 
fidered  no  otherwife  than  as  a  defire  or  reoueft.  at  moft.  valuable  confi- 

^  deration  to  iaD- 

*The  Do£l:or's  annuities  were  by  Lord  Chancellor  directed  to  pcrtabondgilvea 
be  paid  out  of  the  money  remaining  in  the  hands  of  the  truftees,  for  thit  puruofe. 
and  which  arofe  from  the  fale  of  the  truft-eftates,  fo  as  not  to    L  *I5S  3 
difturb  any  payments  that  have  been  already  made,  and  which 
are  comprifed  in  the  fchedule  to  tlie  Mafter's  report,  that  was 
confirmed  in  1729. 

Kampjldlre  verfiis  Toung^  March  16,  1 740.  Cafe  137. 

AN  award  was  made  a  rule  of  the  court  of  King's  Bench  The  court  of  ■ 
according  to  a  fubmiffion  for  that  purpole,  and  an  at-  ■^'^^"f!'' ^'"^"^'^ 
,  ri  ,r  S  i  vva^tne  proper 

tacnment  has  been  granted  tor  not  obeymg  tne  awara.  court  to  examine 

intj  th;  porriaU- 

•ty  of  the  arbitrators,  as  the  award  was  ma-ie  a  rv.li  of  court  there,  which  the  plaintiff  might  have  dons 
by  fhewing  caufe  why  the  rule  for  an  accachincni  on  thi  non-performance  of  the  award  ihould  not  be 
made  abfoiutc. 

L  2  The 
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Kampshire  v.     The  plaintiiF  here  has  brought  a  bill  fuggefting  fraud  and  cor- 
Young.      ruption  in  the  arbitrators,  and  praying  that  the  award  may  be 
fet  afide. 

The  defendant  pleads  the  award  in  bar  to  the  plaintiff's  bill 
and  infifts.it  is  a  fair  and  juft  award. 

Lord  Chancellar  faid  to  the  plaintiff's  counfel,  "Why  did  you 
not  proceed  in  the  court  of  King's  Bench,  the  proper  court  to 
examine  into  the  partiality  and  corruption  of  arbitrators,  which 
you  might  have  done  by  (hewing  caufe,  why  the  rule  for  an  at- 
tachment on  the  non-performance  of  the  award  fliould  not  be 
made  abfolute. 

I  remember  faid  his  Lordfhip,  but  one  inftance  in  this  court 
of  a  bill  brought  for  this  purpofe,  which  was  in  the  cafe  of  John 
Ward{i). 

But  as  the  anfwer  of  the  defendant  to  this  bill  is  very  loofe  and 
general,  and  there  is  an  exprefs  fubmiffion  to  amend  any  errors 
which  the  arbitrators  may  have  made  in  refpeft  to  the  mutual 
accounts  delivered  in  to  them  by  the  parties :  let  the  plea  ftand 
for  an  anfwer,  with  liberty  to  except. 

(i)  S,  C.  2  Fef.  316.  ftated  from  hell,  Bunb.  265.  Lingood  v.  Croucher, 
the  Regifter's  book.  See  alfo  Chicot  v.  poji.  395.  501.  Metcalfe  v.  I<ves,  ante 
Lequeffie,  2  Fef  315.    Alardes  v.  Camp-    i  vol.  64.  note  2. 


Cafe  138.  Cottington  VQX^\x%  Fletchery  the  fame  Day, 

The  plaintiff,  1%  y/T  Cottington^  who  was  formerly  a  papift,  while  he  was 
rmgned  an^id!  IVl  ^f  the  Romlfh  pcrfuafiou,  affigned  an  advowfon  to  the  de- 
vowfon  to  the    fendant  for  the  term  of  99  years, 

defendant  for 

the  term  of  99  years,  and  having  conformed  has  brought  his  bill  for  a  re-aflignment  of  the  ternn,  fuggeft- 
ing he  had  only  affigned  it  in  truft  for  himfelf,  and  to  avoid  the  penalties  of  the  ftatute  of  3  Jac.  i.  and 

The  defendant  pleaded  the  ftatute  of  Frauds  and  Perjuries  in  bar  to  the  difcovery,  but  by  his  anfwer 
admitted  that  the  advowfon  was  affigned  to  him  for  the  purpofes  charged  by  the  bill. 

Lord  Hardivkke  held  the  plea  muft  be  over-ruled,  being  coupled  with  an  anfwer  which  admits 
the  fads  (i). 

t  ^5^  3  Since  his  conformity  to  the  proteftant  religion,  he  has  brought 
a  bill  againft  the  defendant  for  a  re-affignment  of  the  term,  fug- 
gelling  that  he  had  only  affigned  it  in  truft  for  himfelf,  and  in 
order  to  avoid  the  penalties  in  the  ftatute  of  3  Jac,  i.  cap,  4. 
fecf,  I,  and  i  IV.  iff  M,  c.  26  v/hich  veft  the  prefentation  of 
livings  in  the  gift  of  papills  in  the  two  univerfities. 

To  this  bill  the  defendant  pleads  the  flatute  of  Frauds  and 
Perjuries  in  bar  to  the  difcovery,  and  fays  that  there  was  no  de- 
claration of  truft  in  writing,  but  by  his  anfwer  admits  that  the 
advowfon  was  affigned  to  him  for  the  purpofes  charged  by  the 
bill,  and  that  he  never  intended  to  take  any  benefit  to  himfelf, 
otherwife  than  in  prefenting  the  other  defendant,  Mr.  Loggin,  to 

(l)  Crnyfonv.Bayne,  Free,  Cha.  208.  roltcr  v.  Potter ,  I  Vef  44 1.  Gunter  V, 
Symondfon  v.  Ticecd,  Prcc.  Cha.  374.  FJal/e}\  Jinb.  ^?>6,  Whitchurch  \.  BeviSt 
Attorney  General  v.  Daj^    i    Vef   221,    2  Bro,  Cba*  Rep.  ^^c), 

the 
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the  church  upon  the  next  avoidance,  for  that  he  was  recom-  ^^J^^^^"^"^ 
mended  by  Mr.  Loggin  to  the  plaintifF  as  a  proper  perfon  for  a  ^* 
grantee,  and  that  he  did  not  know  the  plaintiff  above  a  month 
before  the  grant. 
Lord  Chancellor, 

I  am  of  opinion  that  the  plea  ought  to  be  over-ruled. 

Undoubtedly,  if  the  plea  fbood  by  itfelf,  it  might  have  been  a 
fufficient  plea,  but  coupled  v^ith  the  anfwer,  v/hich  is  a  full  ad- 
milTion  of  the  fa6ls,  it  mull  over-rule  the  plea. 

If  the  admiffion  and  confeffion  by  the  anfwer  amounts  to  an 
admiffion  and  confeihon  of  a  truft  for  the  defendant  Loggin  as  to 
the  firft  avoidance,  the  confequence  of  this  is  a  refulting  trull 
for  the  plaintiff  after  the  prefentment  to  Loggin  is  performed. 

And  this  is  the  cafe  upon  the  ftatute  of  Frauds  and  Perjuries, 
where  the  admiffion  of  an  exprefs  trufl  to  one  perfon,  is  like- 
wife  the  admiffion  of  a  refulting  truft  for  another  (i). 

If  the  defendant  had  demurred  to  this  part  of  the  bill,  it  might 
have  been  of  a  different  con fi deration. 

For  as  this  affignment  was  done  in  fraud  of  the  law,  and  Lord  Hard'ivkie 
merely  in  order  to  evade  the  ftatute  of  3  Jac,  i,  ch»  5.  and  J^fj^j^ff  "^^^^^/g" 

I  WtlL  &  Mar.  ch.  26.        ,  fcndant  had  de- 

murred to  this 

part  of  the  bill,  fuch  a  fraudulent  conveyance  would,  at  the  hearing,  have  been  made  abfolutc  againft 
the  grantor. 

I  doubt  at  the  hearing  whether  the  plaintiff  could  be  relieved, 
fuch  fraudulent  conveyances  being  made  abfolute  againfl  the 
grantor. 

The  a£l  of  12  Anne^Jlat.  2.  ch»  14.  does  not,  ii;i  the  cafe  of  a  [^57] 
papift,  make  the  whole  truft  void,  but  only  the  turn  upon  an  The  aft  of 
avoidance,  which  is  veiled  in  the  univerlities ;  in  the  prefent  12  ^^/jw^  does  not 
cafe  the  plaintiff  conformed  before  there  was  any  avoidance,  and  ^"^^f  *^^^f 
conlequentJy  tnere  was  nothmg  veiled  m  the  univeriities.  whole  tru it  void, 

butonly  the  turn 

upon,  an  avoidance  which  Is  veiled  in  die  umverfities. 

The  afts  of  papifls  are  purged  upon  their  conformity  to  the  Papiftsj  on  their 
proteftant  religion,  and  are  freed  and  difcharged  from  any  pe-  conformiiy,  are 
nalties  and  loffes  which  they  mip'ht  otherwife  fuftain  in  rcfpe£t  ^^^^^  ^/""^  any 

r^-L   •  r  rr-  1      ^  ^     ^  r  ^         penalties  they 

or  tneir  reculancy.    y  ide  i  fac,  i.      4.  ett.  2, 

3»  might  otherwife 

fuftain  in  refpett 
of  their  recufancy. 

(l)  Loydv,  SplUei,  ante  1 50. 


Air  ah  am  verfus  Dodgfon,  the  fame  Day^  Cafe  139. 

A Bill  was  brought  for  a  difcovery.  Whenadefend- 
Thc  defendant  anfwered  to  part,  and  demurred  to  part  ^nt  has  anfwered 

r  ^       1- r  ^  toadifcoverv 

ot  the  difcovery.  p,,ved  by  a  bill, 

he  cannot  af:erw«rds  demur  to  it. 

Lord  Chancellor, 

The  demurrer  muft  be  over-ruled,  for  it  Is  an  abfurdity  after  Though  yoii 
the  defendant  has  anfwered  to  the  difcovery,  that  he  Ihould  '!!\^''^'' 

J  '  '  oiicovery,  yet 

3  ^  alter-  you  mr^y  demur 

to  the  ri'lief. 
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Abraham  v.  afterwards  demur ;  you  may  indeed  anfwer  to  a  bill  of  difco- 
D0DG80N.    y^Q^Yf  and  demur  to  the  relief,  but  that  is  quite  different  from 
what  the  defendant  has  done  in  the  prefent  cafe  (i). 

(i)  See  F?y  v-  Pern,  2  Bro.  Cha.  Rep,  280.    Price  v,  James,  2  Ero.  Cha,  Rep,  319. 


Cafe  140.   More  vcrfus  More,   April  6,  1741,  ccjjie  before  the  Court  on 

Petition^ 

Re^*  404  *  TiyF'^'  ^^^'^^^^^  ^  clergyman  of  Harrow  on  the  Hill,  who  mar- 
Sev^e'rafperfons  xVA  ^^^^  Mifs  Sophia  More,  a  ward  of  this  court,  without 
appeared  to  an-  leave,  to  one  Johfi  Peek  \  and  Mr.  Ubanh  and  others,  who  were 
tl^^tia  maTry-  P^^^^^^^  whcu  fnc  was  married,  appeared  alfo,  to  anfwer  the  con- 
ing Mifs  More,  tempt  of  this  court. 

a  ward  of  this 

court,  to  one  John  Peck,. 

Lord  Chancellor, 
No  cafe  calls         Thefe  are  mifchiefs  that  want  the  correction  and  i^eforma^ 
more  for  the      ation  of  the  Lcgillature  as  much  as  any  cafe  whatever,  and  I 

incerpoiition  or    .  •        mi  n        1  in  r  i  • 

the  Legiflature  believe  it  Will  Very  ihortly  come  under  the  confideration  of  par- 

than  thio.  Hament  ( i ). 

[  ^5^  ]        John  Ubanl  mull  in  the  firfl  place  fland  committed,  who 

T    .  rr  J  .  ,  aflilted  in  condudling  Mifs  More  out  of  her  guardian's  houfe. 

Lord  Hardivicke  1  1  t  o  * 

faid,  the  giving  and  gave  her  away  at  the  wcddmg. 

away  a  woman 

at  her  marriage,  as  the  father,  th'ugh  not  an  efTeutial  thing,  yet  Is  a  ceremo/jy  always  required,  and 
therefore  committed  the  perfon  who  did  it. 

The  giving  away  a  w^oman  at  the  time  of  her  marriage,  as  the 
father,  though  it  is  not  an  effcntial  thing,  yet  it  is  a  cuilom  or 
ceremony  which  clergymen  always  require,  and  confequently  call 
for  at  the  time. 

Tomakeperfons  Indeed  it  is  not  barely  having  fome  hand  in  the  tranfaClion 
lubk  totoacon-  q£  ^x^^  marriage  which  will  make  perfon's  liable  to  the  cenfure 
iTconcerner^in  "^f  the  court,  but  they  mufh  appear  to  have  been  concerned  in 
the  original  con-  the  original  contrivance  of  the  marriage,  and  to  have  been  ap- 
trivance,  and  be  the  infant's  bein?  a  ward  of  this  court,  which  Mr. 

apprized  of  her    V-r,     7  •  1       1         i  1  i     •    1  1        rr  1  • 

being  a  ward  of  Ubcsnk  IS  provcQ  to  have  Dccn,  and  not  denied  by  amdavits  on 

the  court.  \{^^  part. 

Mr.  Charles,  the  clergyman,  who  married  Mifs  More  to  Peck, 
comes  next  under  confideration. 
The  canons  It  is  vcry  furprifmg,  when  canons,  with  refpeft  to  marriages, 

tht'authori^t  "of  ^^^^  ^^^^  dowu  dircdliions  fo  plainly  for  the  conduft  of  eccle- 
L\a^f>riia-  fiaflical  officers  and  clergymen  (which,  though  they  have  not 
mcntarenot  the  authority  of  an  a6l  of  parliament,  and  confequently  are  not 
binding  on  lay.  tj;,-jjji,jg  ^pon  laymen,  yet  certainly  are  prefcriptions  to  the  ec- 
'  clcfiaftical  courts,  and.likewife  to  clergymen)  that  there  fhould 

be  fuch  frequent  inftances  of  their  departing  from  them,  and 
iptroducing  a  practice  entirely  repugnant  to  them.     V .  62. 

(i)  See  (lat.  26  Geo,  2.  c.  33, 
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Can.  102,  ^c.  in  1603.  all  of  them  extremely  plain  In  their     More  v. 
directions  to  ecclefiaftical  officers  and  clergymen  :   one  would 
think  no  body  ever  read  them,  neither  the  officers  of  the  fpi- 
ritual  courts  nor  clergymen,  or  they  could  not  a<£l  fo  diame- 
trically oppofite  to  them. 

Proftors  fometimes  ftand  at  the  door  of  the  commons,  and  fo- 
lici.c  perfons  to  take  out  licences,  juft  in  the  fame  m.anner  as  the 
runners  to  Fleet  parfons  do,  which  is  not  a  very  reputable  be- 
haviour in  them. 

Three  parifhes  are  put  into  the  licences  by  the  officer  of  the 
fpiritual  court. 

I  ffiould  imagine  that  this  is  done  in  order  to  comply  with 
the  canon,  by  mentioning  the  parilhes  where  the  man  and 
woman  inhabit,  and  probably  naming  the  third  maybe  only 
upon  a  fuppohtion  that  the  perfons  may  have  a  houfe  both  in 
town  and  country,  and  therefore  left  to  their  option  to  marry 
in  either. 

*  No  ecclefiaftical  perfon  can  difpenfe  with  a  canon,  for  they  The  cmons 
are  oblis^ed  to  purfue  the  diredions  in  them  with  the  utmoft  "^^^  purfued 
exactneis,  and  it  is  m  the  power  of  the  crown  to  do  it  only.         exaftnefb  by 

ecslcfiafticaJ 

perfons,  and  a  clergyman  who  prefumes  to  marry  ^  perlbn  out  of  the  pariffies,  in  which  the  man  and 
woman  reiide,  is  liable  to  penalties. 

What  Mr.  Charles  fwears,  I  believe  is  true,  that  it  is  very  [  *  159  ] 
frequent  for  furrogatcs  to  fill  up  the  blanks  in  licences  with 
the  name  of  any  other  pariffi,  and  this  in  fome  meafure  may 
juftify  him,  as  it  is  the  common  method  among  clergymen  ; 
but  then  this  will  not  excule  with  regard  to  penalties  in 
the  canon,  which  exprefsly  direfl  that  no  clergyman  fliali  pre- 
fume  to  marry  a  perfon  out  of  the  pariffies  in  which  the  man 
and  woman  refide. 

Upon  the  w^hoie,  as  I  faid  in  the  cafe  of  the  other  perfon,  Mr.  '^^^'^•^J^^'"^^" 
Charles  does  not  feem  to  me  to  have  been  at  all  concerned  in  be  concerned  in 
the  contrivance  or  defign  of  doing  this  wrongful  a6l,  and  there-  the  contrivance 
fore  is  not  guilty  of  a  contempt  of  the  court ;  but  I  v/ould  re- ^^^'^'^.'^^^^'J^^^^^^ 
commend  it  to  him  to  be  more  cautious  for  the  future.  of  a  contempt  of 

the  court. 

However,  I  will  not  part  with  the  licence,  but  will  order  it  The  licence  or- 
to  be  left  in  the  re^rifter's  hands,  that,  if  there  iliould  be  cc-  ^^'f  '° 

-  ,  .  .         °  in  the  regiftcr  3 

cafion,  the  petitioner  may  ifppply  to  him  tor  it.  hands,  that  die 

petl  doner  might 
hive  recourfc  to  it,  if  occafion. 

^mith  vcrfus  The  Dale  of  Chanios^  upon  Exceptions ^   April  9,  Cafe  141. 

1741. 

TORD  Chancellor:  Though  this  court  have  gone  a  -^''^^^.i"  ^  P^ff- 
4  good  way  in  fupporting  a  book  of  accounts  which  relates  "eT^ing  to^^he'* 
to  a  partnertliip.  yet  I  do  not  know  any  inftance  where  they  p.;rticuiar  inter- 
fupported  items  in  fuch  a  book,  that  relate  to  the  particulaif  ^'^ 

•  n     r   1  5  lit  11'  kcepei,  will  not 

mterelt  01  the  oiiicer,  deputed  by  the  partners  to  keep  this  ge-  be  upported  in 
ncrai  book  of  account,  fcparate  ircm  the  partnerfliip  aitairs.  thiscourc. 

i?<2^/.vvi.  Chanc. 
L  4  4^-- 
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Cafe  142.         Walte  verfus  Whorwood^  on  Et^ceptlonSy  April  lo,  1 74 1. 

If  an  executor,  ^  F  an  cxccutor  cKanges  and  alters  the  nature  of  a  teftator's 

o^tUteftator's  A  cftate,  it  has  been  infifted  that  this  is  a  converfion  by  the 

eftate,  fh  uid  cxecutor  ,  and  that,  as  money  has  no  ear-mark,  yon  cannot 

inveft  part  of  it  ' 
in  the  funds, 


or 


It,  as  r 
if  it:  h^A  conti 
nu 

condidon  as  at 
the  t-i1ator's 


foilow  it  (i),  but  the  executor  by  fuch  tranfa6lions  has  made 
transfer  "money'  himfclf  liable  to  a  clevojlavit :  now  in  general  this  rule  is  right ; 
from  one  ftock  but  if  an  cxccutor,  for  the  benefit  of  the  teftator's  eflate,  fhould 
to  another,  this  -j,^^^^      j.  ^£     -^^       funds,  or  fliould  transfer  the  money  from 

IS  not  a  conver-  -ini  i-       ni  ^  > 

fion,  bu':  you     one  particular  ItocK,  and  inveft  them  m  another,  this*  is  not  a 
may  ftiii  follow   converfion  or  appropriation  by  the  executor  of  a  teflator's  eftate, 
but  you  may  ftili  follow  it,  as  much  as  if  it  had  continued  in  the 
n  the  fame  fame  plight  or  condition  as  it  flood  in  at  the  death  of  the  teftator; 

for,  in  the  naturg  of  the  thing  itfelf,  the  executor  could  do  no 
deathr"*  "' "     othcrwife,  where  a  teftator's  eftate  is  ftanding  out  in  the  funds, 

^  ing  CO  the  circumftances  of  things  (2). 

(1)  See  Ryall  v.  Ryal/,  ante  l  vol.  Worjley  v.  Earl  of  Scarhomigh,  poU.  3 
59.  vol.392. 

(2)  See  HavfifoHyt,  'Harnfon^  ante  121, 


Cafe  143.  Hemi  verfus  Herons  April  18,  1741  (i)- 

S.  C.Earn.  Cha.  A  Father  taking  the  advantage  of  his  fon's  neceffitles,  to 
Rep.  450.  h\    which  he  was  reduced  by  his  unkind  ufage,  prevails  upon 

A  freeman  cf      {T  ri        •         r     i       i  r     r        •  i     r  v 

Lovdo7t  taking  "1171  (m  conhderatiou  ot  a  bond  for  fecuring  to  the  fon  an  annuity 
the  advanti.ge  of  of  50/.  per  ann.)  to  givc  a  releafe  of  the  fhare  he  might  be  in- 
his  ion's  nec;ffi-  titled  to  in  the  orphanage  part  of  his  father's  eflate,  who  was  a 

ties,  in  coniidcr-  -  ^  -  ^  ^. 

ation  cf  a  bond  irecman  01  the  city  oi  London. 

lor  fecuring  the 

fon  an  annuity  cf  50/.  prevails  on  him  to  releafe  the  fliare  he  had  in  the  orphanage  part  J  the  father  alf» 
prevailed  on  another  of  his  fons,  to  give  him  a  releafe  of  his  ihareof  the  orphanage  part,  in  confideration 
of  an  annuity  of  the  fame  nature  :  but  there  were  not  the  fame  proofs  of  his  being  forced  into  the  releafe, 
and  the  f-ilhcr  had  at  times  advanced  him  3  or  40c/.  Lord  Hardiv'icke  held^  the  pla'miff  being  turned  tut 
cf  dcor'^y  left  dejlitutey  and  'void  of  mainteiiajice,  a  releafe  extorted  cannot  be  Jvfforted. 
Lord  Hardwicke  was  aljo  of  ofinioKy  the  othir  fon  ivas  equally  intitled  to  be  relieved. 

By  thecuftom  The  father  likewife  prevails  upon  another  of  his  fons  to  give 
oq^ianlgc^a^  ^  rclcafc  (in  confideration  of  an  annuity  of  the  fame  nature) 

muft  go  in  equal  of  his  fhare  of  the  orphanage  part ;  and  at  the  foot  of  the  releafe 
ihares,  and  if  the  the  fo'n  is  bound  in  the  penalty  of  8000/.  not  to  make  any  claim 
inoney^ito^ny^  hereafter  to  his  orphanage  lhare,  but  there  are  not  the  fame 
other  ihupe,  proofs  of  this  fon's  being  forced  into  the  releafe,  for  the  fake  of 
^^•'^J^  maintenance  or  mere  necelhty,  and  it  appeared  in  evidence  too, 

of  the  cuftoni,  ^^'^^  father  in  his  life- time  had  advanced  him  with  fmall  fums 
yet  the  court  has  to  the  amount  of  3  or  400/. 

relie^redthe  j^^j,^  CHANCELLOR, 


(i)  Rf^.  Lih.  A,  1740.  fol.  535. 


Thert 
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There  is  no  doubt,  by  the  general  rule  of  the  law  of  the  land,    Heron  v. 
but  a  father  may  judge  of  the  merits  of  his  children,  and  may  H£ko>-. 
difpofe  of  his  eilate  in  fuch  lhares  and  proportions  amongft  them 
as  he  thinks  proper. 

But  the  cuHom  of  London  has  laid  a  reftri6lion  as  to  a  free- 
,  man*3  perfonal  eftate,  that  the  orphanage  part  fhall  go  in  equal 
fhares  among  the  children,  and  he  cannot  deprive  them  of  it  j 
this  has  produced  certain  rules  in  this  court  which  have  long 
prevailed,  to  prevent  any  evafion  by  a  father  of  the  cuftora  ;  and 
therefore  if  the  father  turns  his  money  into  any  other  fhape,  and 
which  he  thinks  may  take  it  out  of  the  cuftom,  yet  the  court  has 
relieved  the  children  ( i ). 

Notwichilanding  this,  a  father  may,  by  laying  out  his  per-    [  i5l  J 
fonal  eftate  in  land,  take  it  out  of  the  cuftom,  which  is  latitude 
enough,  and  a  fufficient  pov/er  over  the  cuftomary  eftate  (2). 

The  city  of  Lo?idon  goes  upon  this  confideration,  that  as  a 
father  in  the  way  of  trade  has  great  occafion  for  the  perfonal 
eftate,  it  v/ould  be  prejudicial,  even  to  the  father  hlmfelf,  to 
alter  the  nature  of  it. 

As  it  is  the  intent  of  the  cuPcom,  that  the  children  of  a  free- 
man, by  means  of  it,  may  either  be  advanced  in  marriage,  or 
put  out  in  the  world  byway  of  trade,  there  is  no  doubt  but  agree- 
ments for  fuch  purpofes  between  a  freeman  and  his  cliildren  will 
be  fupported  in  equity.  Vid*  The  cafe  of  Metcalf  and  Ivesy 
June  18,  1737.  I       Atk.  63. 

Confider  then  if  the  prefent  is  in  any  refpe£l:  like  thefe  cafes, 
I  think  clearly  it  is  not ;  I  fpeak  as  to  the  plaintiff  in  this  caufe. 

Whether  tlie  children,  by  a£l:s.of  difobedienc'e,  or  any  other 
mifbchaviour,  had  merited  this  ufage  from  the  father,  I  cannot 
enter  into,  nor  is  it  of  any  weight  in  the  prefent  confideration. 

The  plaintiff  was  turned  out  of  doors,  left  entirely  deftitue, 
and  void  of  a  maintenance,  therefore  it  is  impoihble  to  fuppcrt 
a  releafe  extorted  from  a  fon  under  fuch  circumftances. 

Suppofe  the  plainiifF  had  been  intitled  to  a  tenancy  in  tail  of  Where  a  father, 
real  eftate,  and  the  father,  a  bare  tenant  for  life,  had  taken  Jrawrin'^lf^*^* 
fuch  an  advantage  of  Iris  fon's  necelTities,  to  draw  him  in  to  join  tenant  in  tail  'to 
in  any  conveyance  which  would  deftroy  his  remainder,  this  court  jo'"  in  aconvcy- 
upon  very  flender  evidence  of  fuch  a  pradfice  in  a  father,  has 

^        J    {     r      f    K  deftroy  his  re- 

relieved  the  fon  (3).  raaind«r,  tiiis 

court,  on  flender  evidence,  will  relieve  the  foji. 

The  rule  of  this  court  is,  that  If  the  father  leaves  no  wife  (and 
fome  of  the  children  are  barred  by  any  agreement  between  the 
father  and  them)  the  child  who  is  not  barred  muft  take  the 
whole  of  the  orphanage  fliare,  and  the  father  ftiall  not  have  the 
advantage  of  the  other  children's  being  excluded  from  their 
fhares  in  the  orphanage  part. 

(1)  Vide  Smith  V.  Fcllozves,  ante-  62.  (3)  See  Cory  v.  Cory,  1  Fef  19.  Ten- 
foil,  377.  dril  V.  Smith,  a/tie  85.  Toung  v.  Peachy , 

(2)  Vide  Amhrofe  v.  Ambrcfe,  i  P.  poft.  254.  Kifwhant  v.  Kinshant,  1  Bro. 
Pf^,  321.  Turner  v.    JenningSy    2  Fct?u  C ha.  Rep.  369.  374« 


eiz.HJlv.  Hall,  2  /' 


cm.  27 


I  take 
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^Heron"^*  I  take  It  to  be  the  rule  of  the  cuftom  of  London,  that  if  a  fa- 
If  a  fa^ther^  ^^^^^  wlli  oblige  a  fon  merely  for  the  fake  of  maintenance,  and 
merely  for  the  not  for  advancement  in  marriage  or  trade,  to  reieafe  his  right  to 
Ji^cefanTnor'  Orphanage  fhare,  that  fuch  reieafe  is  abfolutely  void  ;  for  a 
for  advancement  father,  by  the  laws  of  nature,  is  obliged  to  maintain  his  chil- 
in  marri^^e  or    dren,  and  fuch  an  attempt  in  a  father  is  a  plain  fraud  upon  the 

trade  obliges  his  /,\  ^ 

fon  to  reieafe  his  ^^^^"^  (0- 
right  to  the  or- 
phanage {bare,  fuch  reieafe  is  abfoluteiy  void. 

[  162  ]  Therefore^ .  not  only  the  plaintiff,  but  the  other  fon,  who  is 
one  of  the  defendants,  though  he  does  appear  by  any  evidence 
to  have  been  under  the  fame  difficulties  with  the  plaintiff,  yet 
fhall  be  equally  relieved* 

The  executors  under  the  v^ill  of  the  father,  have  each  lo©/. 
given  them  for  their  trouble  in  looking  after  the  eftate ;  the 
queftion  in  refpe£l  to  them  was,  whether  they  fhould  abate  in 
proportion  with  the  reft  of  the  legatees,  the  perfonal  eftate  be- 
ing deficient  to  anfwer  the  whole. 

Lord  Hardwicke  inclined  they  fliould  \  but  Mr.  Attorney 
General  infifting,  there  was  a  cafe  lately  determined  at  the  Rolls, 
that  the  executor  fliould  not  abate  in  proportion  with  the  other 
legatees  ;  the  counfel  for  the  executors  were  at  liberty  to  fearch 
for  cafes,  and  to  mention  it  another  day  (2). 

(i)  Morris  v.  Burroughs,  anu  i  vol.       (2)  See  poll.  171,  S,  C. 
399.  403. 

Cafe  144.  Ex  parte  Angel,  14,  1 741. 

S.C.Barn.  Cha.  yN"  1731  a  very  dreadful  fire  happened  at  Blandford  in  Dorfef. 
Where ^fomc  of   A  J^''^'^'  and  very  fopn  after  the  fire,  great  contributions  were 
the  undertakers  voluntarily  made  in  the  counties  of  Dorjet  and  Somerfet,  on  be- 
""^^i"         of  half  of  the  fufferers.    In  1732  a  brief  ifliied  on  behalf  of  thefe 
regard'to  brieft,  uufortuhatc  people  ;  in  the  fame  year  1 1,500  printed  briefs  were 
aredead,  inabiil  delivered  by  the  fuff-LTers  to  the  undertakers,  who  had  been  ap- 
thciM-c^refe"nta  P^^"^^^  according  to  the  itatute  of  4  Ann*  c*  14.  one  Stanley  was 
tivc-s  need  not  be  agent  for  the  undertakers,  in  receiving  all  the  money  from  them, 
J)rought  before    which  they  ufcd  to  fend  to  the  fufferers,  and  in  paying  that 
they^arYeach  an-  ^"'^"^y     ^^^^  fuffercrs  j  and  in  London  he  was  a  general  a^i;ent  in 
fvTerabie,  the     negotiating  the  whole  affair  relating  to  the  briefs  :  the  number 
pnc  for  the  other,  of  undertakers  were  at  firft  fcventcen,  the  major  part  of  them 
lived  at  Stafford,  kept  an  office  there,  and  likev/ife  the  book 
which  the  a6);  of  parliament  in  the  2d  feci,  direfts,  wherein  en- 
tries arc  to  be  made  of  the  number  of  printed  briefs  they  receive, 
of  the  times  when  thofe  briefs  are  figned,  and  fcnt  away,  to 
Vv'hat  pariflics  and  places,  and  the  time  of  receiving  the  fame 
back,  and  the  money  colleded  thereon,  and  the  faid  printed  co- 
pies fo  received  back,  are  to  be  depofited  and  left  with  the 
regiilcr  of  the  court  of  chancery. 

Soon  after  the  undertakers  received  the  briefs,  they  circulated 
them  throughout  the  kingdom,  and  flicrtly  after  they  had  fo 
I  done, 


In  the  Time  of  Lord  Chancellor  Hardwicke, 


done,  they  received  diredtions  from  the  fufFerers  not  to  fend  parte 
any  briefs  into  the  counties  of  borfet  and  Somerfety  but  thofc  <A.ngel, 
directions  came  coo  late.  . 

At  Eajler  1733  the  undert-akers  had  received  from  cohesions 
which  had  been  made  by  the  briefs  6077/.  on  the  8th  of  February 
following,  they  fent  to  Mr.  4000/.  on  behalf  of  the  fuf-    [  16^  J 

ferers,  who  paid  the  money  to  them  accordingly :  the  under- 
takers made  no  other  payment  till  the  3d  of  July  1735,  and  then 
they  paid  the  fufFerers  a  further  fum  of  3000/.  by  the  8th  of 
Augujl  they  had  received  in  the  whole  7914/.  "js,  7^/.  and  on  that 
day  they  made  a  further  payment  of  500/. 

On  the  loth  of  March  1740  a  petition  was  preferred  to  this 
court,  on  behalf  of  the  fufFerers,  againft  the  undertakers,  and 
likewife  againft  Stanley^  complaining  amongil  other  things,  that 
the  undertakers  had  not  depofited  with  the  regifter  of  the  court 
any  of  the  briefs,  according  to  the  direCtion  of  the  act  of  par- 
liament ;  and  that  by  the  negligence  of  the  undertakers,  a  great 
number  of  the  briefs  were  never  returned,  and  that  they  had  not 
duly  accounted.  , 

After  filing  of  this  petition,  the  undertakers  brought  before 
the  Regiflrer,  and  depofited  with  him,  10845  hriefs,  and  faid 
that  they  had  73  in  hand  ready  to  be  delivered,  fo  that  582  were 
not  returned  at  all ;  and  even  of  thofe  that  were  returned,  629 
had  no  money  marked  upon  them. 

It  was  fworn,  on  the  behalf  of  the  undertakers,  that  there  arc 
always  a  great  number  of  briefs  that  are  never  returned  ;  but  it 
was  proved  that  there  was  never  fo  great  a  number  mifTmg  as  in 
the  prefent  cafe.  ' 

At  the  time  this  petition  was  preferred  ieven  of  the  under- 
takers out  of  the  feventeen  v/ere  dead,  and  it  was  fubm.itted  on 
the  part  of  the  furvivors,  that  the  reprefentatives  of  the  under- 
takers that  were  dead  ought  to  be  brought  before  the  court. 

Lord  Chancellor, 

I  am  of  opinion  th;it  it  was  not  necefTary  to  bring  thefe  repre- 
fentatives before  the  court,  and  that  an  order  for  accounting 
ought  to  be  made  againft  the  furvivors ;  I  do  not  at  all  like  the 
behaviour  of  thcfe  undertakers  in  what  they  have  done. 

The  undertakers  are  to  be  confidered  as  one  body,  and  they 
are  each  of  them  anfwerable  the  one  for  the  ether,  for  Which 
reafon  the  obje£llon  for  want  of  bringing  the  reprefentatives  of 
the  dead  undertakers  before  the  court  is  quite  immaterial. 

It  has  been  faid  on  the  part  of  Mr.  Sla^/hy,  that  he  at  leaft  is 
by  no  means  to  blame  in  the  prefent  tranfailion,  for  that  he  was 
merely  an  agent  for  the  undertakers,  in  receiving  and  paymg 
the h' money  to  the  fuiterers. 

But  Mr.  Sta?:L'y  ought  not  to  be  confidered  in  fo  confined  a    [  164  ] 
Jight,  for  he  was  generally  intrufted  with  the  management  of 
the  briefs  in  London  \  confuler  then  how  this  matter  ftands  with 
regard  to  the  defeiidants. 

At  Eajler  ^^r,!,  the  undertakers  had  received  60']']/.  on  the 
Zth,  of  Fel: i^llovving  they  only  p:^id  4OO0A  part  of  that 

moncy^ 
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Fx  parte  nnoney,  and  kept  the  reft  of  it  in  their  hands  till  the  3d  a£ 
^MGEt.     j^^j^         j  then,  indeed,  they  made  another  payment  of  3000/. 

by  the  Sth  of  Augiijl  1736  they  had  received  in  the  whole 
7914/.  7J-.  7^.  and  on  that  day  it  is  they  only  make  a  further 
payment  of  500/.  there  is  no  great  weight  indeed  to  be  laid 
upon  this  latter  circumftance,  but  on  the  former  there  is  a 
ftrong  foundation  for  charging  the  undertakers  with  male- 
praclice.  , 

There  are  two  methods  which  the  ftatute  of  Queen  Ann.  pre- 
fcribes,  in  order  to  provide  for  the  undertakers  a6ling  fairly ; 
one,  that  a  book  be  kept  by  them,  wherein  entries  are  to  be 
made  of  the  number  of  the  printed  briefs  they  receive,  of  the 
times  when  the  briefs  were  figned  and  fent  away,  to  what  pa- 
riflies  and  places,  the  times  of  the  receiving  the  fame  back,  and 
the  money  thereon  colle£led  ;  this  book  the  managers  had  kept 
at  Stafford^  and  perhaps  that  may  not  be  an  improper  place,  as 
that  town  is  about  the  center  of  the  kingdom  :  however,  it 
was  proper  that  they  fhould  have  had  a  duplicate  of  this  book 
in  London^  where  the  general  refort  of  people  is,  for  the  a61: 
diredls  that  ail  perfons  fhall  have  free  accefs  to  it. 

The  other  method  which  the  zGt  prefcribes  is,  that  the  un- 
dertakers fhould  depofit  the  briefs  with  the  regifter  of  this  court, 
after  they  are  returned  to  them ;  and  yet,  till  the  petition  was 
a61:ually  preferred  not  one  brief  was  left  with  the  regifter. 

This  is  a  very  extraordinary  negleft  in  the  undertakers,  for 
the  words  of  the  a6i  2iXt,  fe5},  2.  "  That  if  the  whole  number 
of  printed  copks  of  fuch  briefs,  fo  received  of  the  printer, 
fhall  not  be  (July  returned,  as  is  hereby  required,  the  under- 
taker  or  undertakers  fliall,  for  every  printed  copy  which  fhall 
be  found  wanting,  and  not  returned  as  aforefaid,  by  default 
*'  of  them  or  their  agents,  forfeit  the  fum  of  50/.  uniefs  he  or 
they  fhall  make  fufficient  proof,  to  the  fatisfa£lion  of  the 
court  of  Chancery,  of  the  faid  briefs  fo  wanting  being  loft  or 
deftroyed  by  inevitable  accident,  and  'of  what  money  was 
"  really  and  truly  collected  thereon,  and  fully  account  for  and 
"  pay  the  fame." 

In  this  act  there  is  another  claufe,  fe5f,  4.  and  that  relates  to 
the  manner  of  accounting. 
[  ^  ^5  ]       ^^^^  words  of  that  claufe  are  are,  "  That  the  faid  undertaker 
"  or  undertakers  fliall,  within  two  months  after  the  monies 
**  rcfpe^tively  received,   and  after  due  notice  thereof  to  the 
"  fuftcrcrs  (who  are  to  be  admitted  to  controvert  the  fame,) 
"  account  before  one  of  the  Mafters  of  the  court  of  Chancery, 
to  be  for  that  purpofe  appointed  by  the  Lord  Chancellor, 
Lord  Keeper,  or  CommifRoners  for  the  cuftody  of  the  great 
feal  of  Efiglandy  for  the  time  being,  for  all  the  money  by  them 
received  on  account  of  fuch  letters  patents  and  procefs,  and 
'*  (hall  produce  before  him  an  exa6t  account  of  the  refpedive 
printed  briefs  by  them  delivered  out,  and  received  back,  and 
"  left  with  the  Regifter  as  afore A\id,  and  thereupon  the  faid 
"  Maftcr  fliall  proceed  to  make  his  report  of  what  lhall  be  found 

«  du« 
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due  on  fuch  account ;  and  the  report,  being  confirmed  by  the 
**  court  of  Chancery  as  ufual,  (hall  be  a  charge  on  the  fald  un- 
**  dertaker  or  undertakers,  and  (hall  be  carried  into  execu- 

tion  againft  him  or  them,  as  if  decreed  in  a  fuit  there  de- 

pending." 

In  refped  of  the  number  of  briefs  v/hich  the  undertakers 
have  at  laft  returned,  they  have  only  left  with  the  Regifter  ten 
thoufand  eight  hundred  and  forty-five ;  they  fay,  indeed,  they 
have  feventy-three  more,  ready  to  be  produced ;  but  even  when 
thofe  are  deducted,  there  are  five  hundred  and  eighty-two  which 
remain  unaccounted  for,  and  of  thofe  which  are  produced,  there 
are  fix  hundred  and  twenty-nine,  which  have  no  money  marked 
upon  them  at  all. 

The  lofs  of  eight  hundred  and  eighty-two  briefs  is  a  very 
great  one,  and  though  the  affidavits  made  on  the  part  of  the 
defendants  do  fet  forth,  that  there  are  always  a  great  number  of 
briefs  which  never  come  back  to  their  hands,  yet  they  do  not 
pretend  to  fay,  that  ever  the  number  was  fo  great  as  in  the  pre- 
fent  cafe. 

In  order  to  account  for  this  great  number  of  briefs  that  are 
mifling,  it  has  been  faid,  that,  very  foon  after  the  fire,  the 
fufFerers  received  great  colle6lions  from  the  counties  of  Darfei 
and  Somerfet^  and  upon  that  account  the  fufFerers  fent  diredions 
to  the  undertakers,  that  they  fhould  not  circulate  briefs  in  thofe 
two  counties,  but  thofe  directions  came  too  late,  and  that  is  one 
reafon  why  many  of  the  briefs  were  never  returned  to  the  un- 
dertakers. 

And  it  is  Indeed  true,  that  this  reafon  may  account  for  a  great 
part  of  the  629  briefs,  whereof  no  money  is  marked  ;  but  it  does 
not  feem  to  account  for  the  582. 

Therefore,  his  Lordfhip  was  pieafed  to  order  the  undertakers 
and  Stanley  to  account  accordingly. 


Gi/ri/I)  vcr(\xs  Donovan y  April  14,  174 1,  f  166  ] 

Cafe  14^. 

THE  plaintiiF  brought  his  bill  again  ft  the  defendant,  and  ^  ^  ^^^^ 
by  that  bill  prayed  relief,  as  well  as  a  difcovery  :  he  like-  Pvep.  42S.' 
wife  proceeded  at  law  in  an  a£lion  againft  the  defendant,  on  A  bill  here  pray- 
the  fame  account ;  upon  this  an  appHcation  was  made  to  the  as^a^difcoveryf  ^ 
Court,  that  the  plaintiff  fhould  make  his  election  in  which  court  whilii  the  plain- 
he  would  proceed;  thereupon  he  eleded  to  proceed  at  law,  but  tift W'ls pioceed- 
was  allowed  to  proceed  in  this  court  likewife,  with  regard  to  fo  fameLcrunViI* 
much  of  his  bill  as  fought  a  difcovery,  and  amended  his  bill  on  amended  by 
payment  of  cofls,  by  ftrikinff  out  that  part  of  it  which  tended  to  ^''^^'"S 

^  'J  0  *■  part  waich  pray ' 

pray  relief.  ed  relief,  and 

the  bill  there- 
upon was  difmifled  of  courfe,  as  praying  nothing  but  a  difcovery,  and  the  cofts  of  the  difmiflion  Wv-rre 
taxed  to  the  defendant  at  38/.  The  plaintiff' recovered  judgment  a-ainft  the  defendant  in  damages  and 
cofts  to  the  amount  of  440/.  and  petitions  to  fet  off"  the  cofts  at  law  againft  the  cofts  here.  Lord  nard^ 
■-w'lcke  thought  it  reajonable^  and  if  tbs ^reccdfnts  (ivhkh  he  srdertd  to  he  fc-urcbed)  would  ju/iify  hlrtij  jaid^ 
he  ivould  grant  the  ^ent'm> 
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GuRisH  V,  The  bill  was  thereupon  difmilTed  of  courfe,  by  reafon  it  prayed 
Donovan,    nothing  but  a  difcovery  ;  the  cofts  of  the  difmiffion  were  taxed 

to  the  defendant  at  38  /. 

The  plaintiff  recovered  judgment  againit  the  defendant  in  his 

a^lion  at  law,  and  the  damages,  together  with  the  cofts,  amount 

to  440  /. 

For  thofe  damages  and  cofls  at  law  the  defendant  was  taken 
in  execution,  and  now  lies  in  cuftody ;  but  notwithftanding,  he 
lias  thought  proper  to  take  out  an  attachment  againfl  the  plain- 
tiff for  the  coFcs  in  this  court. 

A  petition  is  thereupon  preferred  to  the  Court  on  behalf  of 
the  plaintiff,  praying  that  he  might  dedudl  the  cofts,  which  he 
had  incurred  in  this  court,  out"  of  the  cofts  and  damages  which 
he  had  recovered  againfl  the  defendant  at  law. 

Lord  Chancellor  faid,  the  petition  feemed  to  him  to  be  very 
reafonable ;  and  if  the  precedents  of  the  court  would  juflify 
him  in  grantiiig  it,  he  would  certainly  do  it ;  but  he  doubted 
whether  the  practice  of  the  court  would  allow  of  it,  by  reafon 
that  the  bill  of  difcovery  had  been  difmiffed  out  of  court  ":  his 
Lordfhip  faid,  he  would  not  make  any  order  on  this  petition  ; 
but  diredled  it  to  ft  and  over,  that  the  plaintiff  might  fearch  for 
precedents. 


1(57  ]  Lady  Coddrhgfon  England,  April  i^^  I74r« 

Cafe  146. 

S  c  Barnard  A  ^  i^^^  had  been  dire6i;ed  in  this  court  to  try  a  cuftom 
Ciunc.Rep.4.36.  Xjl  the  plaintiff,  who  was  a  land-lioider  in  a  parifli 

in  Gloucejlerjlnre,  whether  flie  had  a  right  of  inclofing,  exciu- 
five  of  all  right  of  common  in  the  houfe -holders,  which  was 
tried  at  Gloucejler^  at  the  lafl  fummer  affizes,  and  a  verdi£l 
found  for  the  cufbom ;  it  comes  now  before  this  court  upon 
the  equity  referved,  as  to  cofts  againfl  the  defendant  in  this 
court. 

^^a"m^t!f  er^^  If  this  had  been  barely  a  bill  to  perpetuate  the  teftimony  of 
petLtUhetefH-  the  witneffcs  to  the  cuftom,  and  the  piaintill"  had  gone  to  the 
mony  of  witnef-  examination  of  her  witneffes,  and  had  had  the  fruit  of  her  bill, 
f«,  h.j.  examin-  j  ^^^^^^^  ^^^^  j^^^,^  thourht  either  the  plaintiff  or  the  defendant 

ed,  and  thereby    .     .  ,         ,  o  r 

had  the  fruit  of  Hitltled  to  cofl:s  in  thls  court. 

her  bill,  neither 

herfclf,  nor  the  defendant,  art  Intitled  to  cofts. 

When  a  multi-  But  the  plaintiff,  in  this  cafe>  was  under  a  neceffity  of 
h\'ve'beei*'^*°"'  com.iug  into  this  court  for  relief,  againft  the  vexatidn  of  the  de- 
brought  where  fcndants,  who  had  brought  a  multiplicity  of  actions,  no  lets  than 
hiy^^b^e'n  c^?^  ^'•^'^^  '^^^'^  ^t  ouc  time,  and  four  at  another,  when  the  cuflom 
iaonc,  itis  fuch  might  have  been  tvicd  at  once,  and  in  one  action:  I  mull  de- 
a  vexation,  that  cree,  therefore,  tliat  the  cuflom  found  by  the  verdi6l  be  efla- 
havJ^tfcofb'"  blifhed,  and  that  the  plaintiff  be  quieted  in  the  enjoyment  pnd 
both  in  law  and  poffcflion  of  her  inclofures,  and  that  the  defendant  do  pay  the 
^siu'ty.  plaintiff  her  coils,  both  in  law  and  equity  (  i). 


(1)  Reg.  Lib.  A.  1740.  fol.  349- 


in  the  Time  of  Lord  Chancellor  Hardv/icke.  j6j 


Lord  Sidney  Beauckrk  and  Topham  Beauclerl  his  Son  verfus  DoBor    Cafe  1 47, 

Mead^  Executor  of  Richard  Topham^  Efq,  James  Mead  and 
James  Pearce^  Executors  of  Lord  Chif  Jufice  Reeve ^  April  15, 
1741. 

jnlCHARD  Topham.,  Efq.  by  his  will,  dated  the  2d  of  June,  A  will  is  ambu- 
1729,  devifed  all  his  freehold  and  copjhold  lands,  manors,  f ^^^g' Qe^^^h ^" 
rents,  tenements,   and  heritaments  v/hatfoever,   lying  in        nor  nw  t'atn*czri 
borough  of  New  Windfor,  ^c,  in  the  counties  of  Berks  or  money  ciireded 
Bucks,  to  his  fifter,  Arabella  Reeves,  for  life,  viathout  impeach-     be  laid  out  m 

r         n  '     %  n  r  •  land,  bc  conli- 

ment  of  v/alie,  remamder  to  truitees  to  preierve  contmgent  dered  as  land. 

remainders,  remainder  to  the  firfl:  and  every  other  fon  of  the 

body  of  his  faid  filler,  remainder  to  the  ufe  of  the  heirs  female 

of  his  faid  fifter  *,  and  for  default  of  fuch  ifiiie,  to  Thomas 

Reeve,  Efq.  for  his  life,  and  from  and  after  his  deceafe,  to  the 

Lord  Sidney  Beauclerk,  for  his  life,  remainder  to  truftees  during 

Lord  Sidney's  life,  to  preferve  contingent  ufes,  remainder  to  tiie 

nrft  fon  of  Lord  Sidney*^  body,  and  the  heirs  male  of  the  body 

of  fuch  firft  fon,  with  like  remainder  to  every  other  fon  of  Lord    [  168  J 

Sidney    body,  and  feveraf  remainders  over :  and  as  to  his  leafe- 

hoid  eftate,  he  defired  that  it  might  go  to  the  fame  perfons,  and 

for  the  fame  eftates,  as  his  freehold  is  limited,  as  far  as  by;  law 

it  may :  and  makes  Arabella  Reeve,  Lord  Chief  Juftice  Reeve ^ 

and  Do£lor  Mead,  his  executors :  the  furplufage  of  his  perfonal 

eftate  he  defired  might  be  laid  out  in  the  purchafe  of  lands  of 

inheritance,  to  be  fettled  to  the  fame  ufes  as  his  freehold  lands 

are  above  fettled. 

By  a  codicil,  dated  the  19th  of  June,  1730,  he  gave  to  the, 
plaintiff.  Lord  Sidney,  an  annuity  or  rent- charge  of  100/.  per 
ami.  to  com.mence  from  and  immediately  after  the  teftator's 
death,  until  the  eftate  limited  to  him  and  the  heirs  males  of  his 
body  ihall  come  to  be  poUefled  by  him,  to  be  paid  quarterly, 
which  annuity  ftiall  be  iiiliing  out  of  the  teftator's  freehold  lands, 
whereof  the  remainder  is  limited  to  the  fiid  plaintiff,  and  the 
heirs  of  his  body,  and  reciting  that  lie  had  by  his  will,  after  the 
deceafe  of  his  fifter,  Arabella  Reeve,  and  in  default  of  iffue  male 
and  female  from  her  body,  devifed  all  his  freehold  and  copyhold 
lands,  manors,  t^c.  lying  in  the  borough  of  Ne^v  IVindfor,  l^c, 
to  Thomas*Reeve,  Efq.  during  his  natural  life,  he  fays,  now  my 
will  is,  that  in  cafe  the  f^iid  Thomas  Reeve  and  the  faid  Lord 
Sidney  Beauclerk  fhall  furvive  the  faid  Arabella  Reeve,  that  then 
my  dwelling-houfe,  ^c,  fhall  immediately  come  to  the  faid 
Thomas  Reeve,  to  be  enjoyed  by  him  for  his  fole  ufe  during  the 
term  of  his  natural  life,  and,  after  his  deceafe,  to  the  fame  per- 
fons refpe<Sl:ively  as  his  lands. 

But  as  to  the  reft  and  refidue  of  his  lands,  tenements,  and  ^  t^^iator  fa -s 
hereditaments,  by  the  faid  will  given  to  the  faid  Thomas  Reeve^  as  to  the  reft  ^' 

and  refidue  of  his 

lands,  Gff.  his  will  13,  that  the  annual  profits  (h^W  bc  equally  divided  betvi'een  Mr.  Eeei-e  and  Lord 
Stdtseyy  and  faid  nothing  about  tlie  perfonal  eftiite.  By  all  the  rules  of  grannmar,  as  well  as  law,  the 
words  rcjf  arJ  rejUue  muft  reLite  to  fomething  th;it  went  beibrf-.j  and  whers  ths  teft.icor  calls  it  by  the 
narae  of  real  ciiate,-  can  never      fuid  to  aaect  hii  perfonal. 

for 
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Beattclerk  for  and  during  his  natural  life,  the  teftator's  will  is,  and  he 
V.  Mead,  ^j^ej-gby  devifes,  limits,  and  appoints,  that  the  annual  profits  of 
the  fame  fnall,  from  and  immediately  after  the  deceafe  of  his 
faid  fifter,  be  equally  divided  between  the  faid  Tho7nas  Reeve 
and  Lord  Sidney  Beauclerky  fhare  and  fhare  alike,  during  their 
joint  lives  ;  and  his  will  is,  that  the  annuity  or  yearly  rent-charge 
of  I  go/,  per  ann.  be  taken  and  accounted  as  part  of  his  dividend 
of  the  faid  annual  profits  of  the  faid  lands,  tenements,  and  he- 
reditaments. 

The  will  and  codicil  was  proved  by  Thomas  Reeve,  alone,  in 
his  life-time,  and  there  was  a  furplus  of  Mr.  Tophatn's  perfonal 
eftate,  confiding  of  2000/.  Bank  (lock,  and  about  3500/.  upon 
a  mortgage,  in  the  names  of  Richard  Topham  and  Thomas  Reeve^ 
which  ftock  and  money  on  mortgage  continued  till  after  the 
death  of  Lord  Chief  Juftice  Reeve,  who  died  the  i6th  of  y^- 
nuary,  1 736,  and  made  his  will,  and  thereof  the  defendants 
E  ^^9  ]  James  Mead  and  Pearce  executors,  and  received  the  dividends 
and  interefl  of  the  faid  ftock  and  mortgage  during  his  life  from 
and  after  the  death  of  the  faid  Arabella  Reeve :  and  after  his 
death  the  defendant,  Dottor  Mead,  as  furviving  executor  of 
Topham*^  will,  proved  the  fame,  and  becam.e  pofl^effed  of  the  faid 
Bank  ftock,  and  received  the  money  due  upon  the  mortgage. 

Richard  Topham  died  in  September ,  1 730,  znd  Arabella  Reevf 
died  the  20th  of  September,  1732. 

This  caufe  was  heard  upon  bill  and  anfwer  ;  and  the  only 
queftion  in  it  was.  Whether  the  plaintiff.  Lord  Sidney  Beauclerk 
was  intitled  to  a  moiety  of  the  intereft  and  profits  of  the  fur- 
plufage  of  Topham^s  perfonal  eftate,  during  the  life-time  of  the 
.  Lord  Chief  Juftice  Reeve,  and  from  and  after  the  death  of 
Arabella  Reeve, 

Lord  Chancellor, 

To  judge  of  the  words,  and  likewife  of  the  Intention  of  the 
teftator,  it  is  neceflary  that  the  v/iil  and  codicil  flrould  be  taken 
together ;  and  it  is  obfervable,  in  the  firft  place,  that  all  the 
charges  in  this  will  relate  merely  to  the  freehold  and  copyhold 
lands. 

If  confidered  merely  upon  the  words,  and  taken  abftra£ledly 
without  any  regard  to  the  defign  or  intention  of  the  teftator, 
there  is  no  colour  in  the  world  to  fay  that  they  can  extend  to 
make  any  difpofition  of  the  profits  and  produce  arifing  out  of  the 
furplufage  of  his  perfonal  eftate. 

For  the  reft  and  refidue  of  his  lands,  tenements,  and  here- 
ditaments, can  never  mean  any  thing  more  than  the  reft  of  the 
real  eftate  of  Mr.  Topham. 

But  then  it  has  been  infifted  on  for  the  plaintiff,  that  the 
words  of  the  will  are  not  to  carry  much  weight  in  the  confider- 
ation  of  the  court,  but  the  will  muft  be  conftrued  in  conformity 
to  the  intention  of  the  teftator,  which  appears  pretty  plainly  to 
have  been,  that  Lord  Chief  Juftice  Reeve  and  Lord  Sidney^  after 
the  death  of  Arabella  Reeve  ftiould  take  in  moieties. 

And  that  if  a  man  makes  a  will,  and  difpofes  of  lands,  that 
fuch  devife  will  pafs,  not  only  what  the  law  will  pafs,  but  what 

ec^uity 
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equity  pafles  likewife,  which  is  money  direcled  to  be  laid  out  In  Beauclerk 
knd(0.  _  _  _ 

But  I  am  of  opinion  this  conftru^lion  can  never  prevail  with- 
out the  utmofl  force  and  torture  of  the  words. 

I  allow  that  the  rule  laid  down  by  the  bar,  that  money  di- 
redled  to  be  invefted  in  land,  muft  be  confidered  as  land,  is 
very  right,  but  then  it  is  truly  faid  the  will  muft  be  compleat, 
for  it  is  ambulatory  till  the  teilator's  death  (2),  nor  till  then  can 
it  be.  confidered  i;s  land  j  for  would  not  his  perfonal  eftate  have 
been  fubje£l  to  all  intents  and  purpofes  to  his  debts,  fuppofing 
there  had  been  any,  notwithltanding  the  devife  that  the  furplus 
Hiould  be  invefted  in  land. 

Suppofe  Mr.  Topham  had  given,  by  his  codicil,  all  his  lands 
to  another  perfon,  and  his  heirs,  can  any  body  doubt  whether 
this  would  not  have  made  a  total  variation  as  to  the  devifees  un- 
der the  will  ? 

Thus  much  for  the  words,  next  for  the  intention  of  the 
tepLator. 

Now  it  is  very  far  from  being  clear  to  me  that  it  was  his  in- 
tention, that  the  interell  and  produce  of  the  furplufage  of  the 
perfonal  ellate  during  the  joint  lives  of  Lord  Chief  Juftice 
Reeve  and  Lord  Sichnyy  fhould  go  in  moieties  to  them  in  the 
fame  manner  with  the  rents  and  profits  of  the  real  eftate  ;  but 
polhbly  it  may  be  doubtful  v*^hat  his  intention  was  in  this  re- 
fpeft,  and  then  it  will  come  to  this  queflion,  whether  he  has 
ufed  proper  words  to  manifeft  fuch  intention,  and  if  he  has  not, 
the  law  muft  take  place. 

When  in  the  codicil  he  begins  v/Ith  a  recital  of  the  words  of 
the  will,  that  he  had  devifed  all  his  freehold  and  copyhold  lands, 
manors,  rents,  tenements,  and  hereditaments,  tffr,  that  he 
fhould  not  likewife  take  notice  of  the  money  directed  to  be 
vefted  in  land  and  fettled  to  the  fame  ufes,  is  very  extraordinary, 
fuppcling  it  to  be  his  intention,  as  the  plaintifl-^'s  counfel  con- 
tend, that  the  iiiterell  and  produce  of  it  fliould  go  in  m.oieties 
till  laid  out  in  land. 

The  words  rc/7  a/ul  refidue  muft  be  taken  by  all  the  rules  of 
grammar,  as  well  as  law,  to  relate  to  fometliing  that  went  be-* 
fore  (3);  and  it  is  abfurd  to  fay,  that  tliis  part  of  Tcphanfs  eftate, 
which  is  nov/  in  queftion  in  the  caufe,  ftiould  be  equally  af- 
fccfed,  v/hether  the  teftator  calls  it  by  the  name  of  his  perfonal 
or  bis  real  eftate. 

Befides  too,  when  the  teftator  in  the  codicil  fays,  that  the 
annuity  or  yearly  rent-charge  of  400/.  per  mm.  above  granted 
to  Lord  Sidney  Beauclerli^  ftiali  be  taken  and  accounted  as  part 
of  his  dividend  of  the  faid  annual  profits  of  the  fai<i  iaiuis,  tene* 
Vmcnts  and  heredirameius,  how  can  it  have  been  ini.^;.;;ipw'd  tliat 
vthe  teftator  would  have  with  fo  much  nicety  and  care  provided 

(1)  See  Grsm  v.  6';/;.V/s  ante  I  vol.        (3)  Sec  2  P^ef.  51.     GmyPjn  v.  Athn^ 
572.     Gu'uhtw.  Guldot^  pop.   3  \-oi.  254.  fon,  1        J.  333,  33^.     Kut  V.  Harvey, 

(2)  Co.  l.itt.  112.  h.    bulc  of  Marl-  5  i)\v;r.  2::3S.    "Tilcyy.  Sh;:p,on,  2  Dur^u 
^oroti^h  V.  LorJ  GQ.ld^.huif  2  Fej.  61.  7^.  l3  Euji  659.    note.  Kidout  v.  Fa'triy  fcji. 

3  vol.  4^0.    a.:d  nctc. 
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BtAtjcLEnK  againft  Lord  Sidney^  incambring  the  real  eftate  by  bis  demand 
X.  Mead»  account  of  the  rent-charge,  when  Lord  Chief  Juft'icc  Reeve 
might  fo  eafily  have  fatisfied  the  annuity  out  of  the  intereft  and 
produce  of  the  furplufage  of  the  perfonal  eftate,  if  it  had  been 
Topham^s  intention,  this  fhould  Ukewife  have  gone-  in  moieties. 
The  bill  difmijfed. 


Cafe  148. 


Jprll  24,  1 741, 


S.  C.  ante  160. 
Where  a  legacy 
is  given  to  an 
executor  gene  - 
rally,  or  for  his 
care  and  pains, 
it  makes  no  dif- 
ference ;  for  if 
there  is  a  defi- 
•iency  of  aliets. 


IN  the  caufe  of  Herofi  verfus  Heron,  which  came  on  again 
to  day,  the  Attorney  General  mentioned  to  the  court  th6 
cafe  of  Newton  verfus  Haughtony  heard  at  the  Rolls,  OEloher  31, 
1734,  to  fhew  that  the  executors  of  Heron  ought  to  retain  their 
legacies  of  loo/.  and  not  to  abate  in  proportion  with  the  reft  o£ 
the  legatees. 

he  muft  abate  in  proportion  with  other  legatees. 


Lord  Chancellor,  - 

The  cafe  of  the  Attortjcy  General  verfus  Robins,  2  U^ms»  23.* 
is  dire£lly  contrary  to  this  refohition,  and  determined  fo  by  the 
very  fame  Judge,  Sir  Jofeph  Jekyll,  about  tv/elve  years  before  the 
cafe  of  Newton  verfus  Haiighton, 

There  is  another  cafe  in  2  Vern.  434.  called  Fretwell  verfus 
Stacy,  which  is  alfo  differently  determined  :     a  legacy  given  to 

executors  for  care  and  pains ;  if  a  deficiency  of  aflets,  they 

muft  abate  in  proportion  with  the  other  legatees." 

I  mufh  own  thefe  two  laft  fall  in  with  my  own  opinion  much 
more  than  the  latter  cafe. 

For  where  legacies  are  given  to  executors  for  their  care  and 
pains,  I  am  very  unwilling  to  diftinguifli  them  from  common 
legatees ;  becaufe  where  the  w^ords  care  and  pains  are  exprefled 
in  the  will,  or  whether  it  is  given  generally  without  thefe  words, 
it  intirely  depends  upon  the  whim  of  the  drawer  of  the  will,  and 
is  ftill  but  a  legacy,  and  not  more  fo  than  any  other,  and  there- 
fore there  ought  not  to  be  fuch  a  diftin£lion  as  Mr.  Attorney  G^- 
neral  contends  for  upon  fuch  flight  grounds. 

Befides,  it  would  be  attended  with  great  inconveniences ; 
therefore  let  the  executors  abate  in  proportion  with  the  refl  of 
the  legatees. 

*  In  the  cafe  of  the  Attorney  General  rcrfus  Rohytis,  it  was  urged  the  60/.  given  to  ' 
the  executors  being  {.I'ld  to  be  for  their  care  and  pains,  the  fame  became  a  debt :  and  j 
the  executors,  'virttite  c^cn,  being  intitied  to  a  preference,  might  pay  fuch  their  own |j| 
debt  hiit.  I 

Scd ^er  ciir.  The  executors,  if  they  pleaff,  may  renounce;  and  the  legacies  toi 
them  -irc  but  legacies,  and  jhali  abate  in  proportion:  it  cannot  be  a  debt,- in rtc-l 
gard  that  can  never  be  a  debt  to  th«  executors,  that  was  not  fo  to  the  teflatori>!r 
a;^/r;j.  25.  I 
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Bainton  and  Others  wtx^m  Ward y  Jpril  2 I74i«  Cafe  149. 


jT^^EOR  GE  Ward  having  a  pov/er  to  charge  Ifahelhy  his  s.  C.  cited 

wife*s  eftate  with  a  fum  not  exceeding  2000  /.  and  having  2  Vef.  4.  . 
by  his  vv^ili  devifed  500/.  a>piece  to  his  two  fifters,  and  dying  in  ^ov^e^*  t^Twge 

debt  to  the  plaintifis.  his  eftate  with 

2000/.  by  his 

^ill  gives  500/.  a-piece  to  his  two  fifters,  and  dies  in  debt  to  the  plaintiffs  i  confidered  as  the  pcrfjoal 
eftate  of  C  W,  and  fubjedl  to  his  debts. 

The  queflion  was,  Whether  that  appointment  to  the  two 
fifters  Hiould  be  good  to  defeat  the  creditors  from  having  fatis- 
fadlion  out  of  the  2000  /.  as  part  of  George  Ward\  perfonal 
eftate. 

Mr,  Broivn^  for  the  plaintiff,  cited  LaJJetls  verfus  CorntvalUsy 
2  Vertu  465.  and  Shirley  verfus  Ferrers^  the  3d  or  4th  caufe  be- 
fore Lord  Talbot, 

This  power  was  given  by  a  fettlement  after  the  marriage  of 
George  Wardy  as  follows  i  **  provided  always,  and  it  is  hereby 

further  declared,  by  and  between  the  parties  to  thefe  prefents, 

that  George  Ward  fhall,  by  appointing  two  truftees  under  any 

deed  in  his  life-time,  or  by  his  will  at  his  death,  charge  all 

the  wife's  eftate  with  a  fum  not  exceeding  2000." 

Lord  Chancellor, 

I  am  of  opinion  that  this  ought  to  be  confidered  as  the  per* 
fonal  eftate  of  George  Ward  \  where  there  is  a  general  power 
given  or  referved  to  a  perfon  for  fuch  ufes,  intents,  and  pur- 
pofes  as  he  ftiall  appoint,  this  makes  it  his  abfolute  eftate,  and 
gives  him  fuch  a  dominion  over  it,  as  will  fubje6t  it  to  his 
debts(i). 

For  it  would  be  a  ftrange  thing,  if  volunteers,  as  the  legatees 
are,  fliould  run  away  with  the  whole,  and  that  creditors  for  a 
valuable  confideration  ftiould  fit  down  by  the  lofs  without  any 
relief  in  this  court. 

The  cafe  of  Shirley  verfus  Lord  Ferrers  is  direflily  in  point. 

This  money  was  not  fettled  at  all,  but  abfolutely  in  the  power 
of  George  Ward,  and  confequently  there  can  be  no  doubt  but  his 
creditors  muft  have  the  benefit  of  it. 

Suppofing  a  man  has  a  power  to  difpofe,  by  appointment,  of  If  a  power  t» 
a  reverfion  in  fee,  and  makes  no  difpofition  of  it,  yet  it  lhall  be  ^P* 

„  r    •  r    r      •  J  i-         /    \  pomtment  of  a 

aiiets  to  latisry  ipecialty  creditors  (2).  reverfion  in  fee. 

be  not  made  ufe  of,  yet  it  fhall  be  aflecs. 

(l)  SoThomp/onv.  Towne,  Prec.Cha.  ^2.  San/cm,  ibid.  4:0.    Troughton  v.  Tr.u^h- 

2  Fern»   3 1 9.   S.  C.     Lajfelh  v.    Loid  to'a,  ibid.6z^6. 

Coninvallis y  Prec.  Cha.  232.    2  ^(pr«.  465.  (2)  His  Lordfliip  diretTted  the  perfonal 

S.  C.    AJhfield  V.  JJhJichl,  2  f^e.rn,  287,  eftate  to  be  firll  applied  towards  payment 

Hinfon  v.  2~^oye,  ante  i  vol.  465.    Town-  of  the  debts,   then   the  real  eltate  de- 

/f.nd  V.  IVindhanty    2  Vef.   I.    Pack  v.  fcended,  and  then  the  200c/.  Re^.Lib, 

Bathurjf^  poji.  3  vol.  269.     Whiic   v,  1740.  fol.  6 1 3. 
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Cafe  150.  ^/r//24,  174I' 

Serjeant  coun-    J^/J  ^ '  ^"^^^^  Mitchell  thls  day  by  petition  prayed  to  be  dlf* 


ters  w 


ha  have 


^  ^.  T  ja-  charged  out  of  the  cuftody  of  the  Fleets  as  a  clofe  pri- 

md-pfaaicc^s,  foner  within  the  walls  thereof :  he  was  committed  for  being  a 

by  the  ftat.  of  principal  contriver  in  marrying  Mifs  Hughes^  a  ward  of  this 

mjim.  fh.i]  not  ^Q^^^-   ^  fortune  01  thircy  thoufand  pounds,  to  a  fchoolmafler  of 

be  allowed  to  be        ^     '  .  -  ^  ' 

heard  a  y  more  -t/^"^^'^?,  one  bcieuce^  by  trade  a  watchmaker, 
in  the  wiy  of  the      There  wcre  feverai  aggravating  circumftances  in  this  cafe, 
proteflion.  upon  the  v/hole  the  moft  flagrant  contempt  of  the  court 

that  ever  appeared  before  it,  which  was  the  reafon  of  the 
Chancellor's  fetting  a  mark  upon  him,  by  making  it  part  of  the 
order  of  commitment,  that  Mitchell  as  well  as  Science  ihould  be 
kept  clofe  prifoners  within  the  walls  of  the  Fleet  at  the  peril  of 
the  warden. 

In  purfuance  of  this  order  Mitchell  h-SiA  been  a  clofe  prifoner 
about  live  weeks,  and  now  by  aSdavits  fets  forth  the  deplor- 
able condition  of  himfeli  and  family  from  the  unwholefomenefs 
of  the  prifon,  the  illnefs  of  his  fon  and  wdfe  from  their  confiant 
attendance  upon  him,  his  own  ill  Hate  of  health,  and  feverai 
other  circumflances,  and  fubmits  to  make  any  reparation  to  the 
delations  of  the  Lady  which  the  court  fhall  dire6l,  fu'^mits  like- 
wife  to  be  reftrained  from  a£ling  as  a  counfel  :  the  fuperfedeas  to 
difcharge  him  from  the  commiffion  of  the  peace  ifliied  lome  time 
before  this  application. 

The  counfel  for  Mr.  Hughes  the  uncle  of  the  young  Lady  not 
very  much  oppofmg  iti  my  Lord  Chancellor  made  an  order  for 
his  difcharge  upon  his  attorney's  undertaking  to  pay  the  whole 
expence  of  the  former  periiion  again  ft  him  by  the  uncle  Mr, 
Htighesy  and  all  other  proceedings  in  confequence  of  the  pe- 
tition. 

But  as  to  Mr.  Mitchell's  fubmiffion  to  be  reftrained  from  acl- 
ing  as  a  barrifher,  I  fliail  at  prefent,  faid  Lord  Chancellor^  give 
rio  other  dire6lions  but  that  according  to  his  own  fubmiihon  he 
lhall  be  reftrained  from  a£ling  as  fuch  till  further  orders. 

Bccaufe,  from  any  inquiries  that  I  have  hitherto  made,  I 
am  not  fatisfied  what  is  the  proper  courfe  to  remove  him  frem 
pra£lifing  as  a  barrifter. 
Where  a  folicitor  If  Mr.  Mitchell  had  continued  a  follcitor,  there  had  been  no 
is  guiky  of  ;nal-  tii{]^culty,  for  the  ready  and  proper  way  would  havs  been  to 
be*^ degraded 'by ^  ^'^ve  ftruck  him  out  of  tlic  roll  of  folicitors  :  and  furely  it*  would 
api^iyingtofhike  bc  vcry  hard  w^hen  lie  has  advanced  himfelf  to  a  degree  of 
rolToTLucuJrs  ^^^^^  ^^^^  honour  in  the  law,  that  there  ftiould  not  be 

fome  precedents  for  degrading  a  perfon  who  by  his  mal-prac- 
[  *^74  ]    tices  and  mifbchavlour  has  rendered  himfelf  highly  unworthy  of 
the  character  lie  has  t;iken  upon  him  of  a  barrifter  at  law. 

B'At  whether  this  ought  10  be  done  by  difbarring  him,  or 
whether  tlie  court  by  It's  own  power  and  authority  will  filence 
Lim  for  the  Ij^ture,  I  ftiali  not  at  prefent  determine  ;  but  have 

already 
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already  mentioned  it  to  Lord  Chief  Juftice  Lee^  who  will  afTifl 
me  in  finding  out  precedents  in  fuch  cafes  (i ). 

The  ftatute  of  Wejlnu  \,  c,  29,  fays,  that  attornies  and  fer- 
jeant  counters  who  have  been  guilty  of  any  male  pra6llces,  and 
have  a£led  unbecoming  their  profefrion,  may  be  filenced,  and 
not  be  allowed  to  be  heard  any  more  in  the  way  of  the  pro- 
feHion. 

My  Lord  Coh  in  his  2d  Injlltiite  &  Epcpofiiio^y  upon  Wejlm, 
prim.  c.  29-  page  214.  is  clearly  of  opinion,  that  apprentices  at 
Jaw,  which  is  another  name  for  barrifters,  are  included  under 
the  head  of  ferjeant  counters. 

But  however  I  will  make  no  other  order  at  prefent  than  what 
I  mentioned  before  (2). 

JV".  B.  Science  the  hufband  was  ftill  left  in  cuftody, 

(1)  See  the  cafe  of  Maurice  Savage,    2i.n6.  prohibited  from  fraSlifijig  at  the  Bar^ 
Dough  3  55«  Ed.  2nd.  Per  Lord  Hardvjich  in  Butkr  v.  Freeman^  ■ 

(2)  Mitchell  was  afterwards  ftruck  out    Amb,  304. 
of  the  Commillion  as  J  utlice  of  the  Peace, 


Garth  verfus  Wardy  April  25,  1 741.  Cafe  151. 

A Bill  was  brought  by  three  devifees  againft  the  heir  at  law  S.  C.Bam.  Cha. 
of  the  teftator,  to  perpetuate  the  teftimony  of  witnefles,  ^^^^^^-J^Jj.  j^^^ 
and  to  eftablifti  the  will.  is  as  much  at 

liberty  to  inva- 
lidate the  will,  as  the  devifees  to  eftabllili  it ;  and  fuch  a  fuit  is  to  all  Intents  a    pendens  ( i). 

It  was  filed  in  May  1736.  Willis y  one  of  the  defendants  in 
the  prefent  fiaufe,  purchafed  the  third  of  the  eftate  from  one  of 
the  devifees  the  2d  of  yajiuary  following ;  the  anfwers  did  not 
come  in  till  the  latter  end  of  January. 

It  v/as  objected  by  Willis's  counfel,  that  depofitions  taken 
in  the  former  caufc  on  behalf  of  the  heir  at  law,  the  plaintiff  in 
the  prefent,  to  prove  the  devifees  paplfts,  could  not  be  read 
againft  the  defendant  Willis^  becaufe  this  is  merely  a  bill  for 
eftablifliing  a  will,  and  does  not  make  fuch  a  /;/  pendens  as  will 
afFeft  this  defendant,  efpecially  as  the  anfwer  did  not  come  in 
till  after  the  purchafe.  ^ 

Lord  Chancellor,  I  ^75  J 

It  would  be  attended  with  great  inconveniences,  and  evade 
the  juftice  of  this  court,  if  thefe  depofitions  fhould  not  be 
allowed. 

The  anfwers  not  coming  in  till  after  Willis's  purchafe,  will 
make  no  alteration,  becaufe,  by  the  neceflary  forms  and  delays 
of  this  court,  very  probably  they  could  not  be  put  in  fooner. 

In  bills  of  this  nature  for  eftabUfliing  a  will,  and  perpetuating 
the  teftimony  of  witnefles,  the  advantage  ought  to  be  mutual, 
and  the  heir  at  law  is  as  much  at  liberty  to  invalidate  the  wiiij 

(i)  See  Worfilcy  v.  Earl  of  Scarborough,  poft.  3  vol.  392. 

M  3  z% 
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Garth  v.    as  the  devifees  7{yq  to  eflab  ifh  it,  and  mud  be  confidered  to  all 
Ward.      intents  at;d  purpofes,  as  a  lis  pendens,  or  otherwife  it  would 

make  the  only  method,  which  by  the  law  of  England  is  pointed 

out  for  proving  a  will,  vain  and  nugatory. 
If  an  heir  con-  Suppofc  an  heir  at  law  to  get  into  pofleffion  of  the  an-, 
a  ftra-t^r  whiift  esftor's  cftate  immediately  upon  his  death,  and  that  during  a 
there  is  a  fuic  for  fuit  in  this  court,  for  ePcabliftiing  the  will  of  the  anceftor  in 
w4r^a^dY<-is  f^^^^ur  of  the  devifees,  the  heir  conveys  this  eftate  to  a  ftranger, 
afterwards  efta-  ^^^^d  afterwards  the  will  is  eftabliihed  in  this  court,  can  it  be 
biiihed,  the  contended  that  the  grantee  of  the  heir  is  not  bound,  and  that 
hcirirbound^     this  fuit  will  be  looked  upon  as  no  Us  pendens  as  to  fuch 

grantee  ? 

If,  during  a  fuit  So  in  the  cafc  of  a  mortgagor  who  comes  here  for  redemption 
^o7tgapa%Qs  of  ^  mortgage,  if  during  fuch  fuit  he  fliould  affign  the  equity  of 
theequuyof  redemption,  and,  in  the  final  hearing  of  the  caufe,  there  fhould 
therr^ra'd*crre  ^  decree  agaiuft  the  mortgagor,  will  not  the  afhgnee  of  the 
a^iunfl  hi.Ti,  the  equity  of  redemption  be  bound  by  this  decree  ? 

alFignee  is  bound 

by  it.  ' 

Iran  heir  at  law  So,  ou  the  Other  fide,  IS  it  not  equal  juftice  (if  an  heir  at  law 
bnmllviii  'te-  ^  ^^^^  brought  againft  him  by  devifees  to  eftablifli  a  will,  Ihould 
Yalhtofecitafide  prevail  to  invalidate  or  fet  afide  the  will,  from  an  incapacity  in 
he  fhaii  hare  the  the  teftator  to  dcvifc)  that  fuch  heir  at  law  fliould  have  the 
cv'i'd^etce'i?  that  benefit  of  the  evidence  in  that  caufe,  againfl  a  pcrfon  purchafing 
caufe  again  ft  a  from  the  devifee  pendente  lite  P  for  thefe  reafons  the  depofitioa 
purchafer         ^.^.g  allowcd  to  be  read. 

ae^Ui  litc. 


f  177  ]  Gryle  verfus  Gr;'/^,  April  27,  1 74 1. 

Cafe  152. 

s.  c.  Barn.  Cha.     A  ^as  executed  firft  in  the  prefence  of  two  wltneiTes, 

A  wilt^cxecuted  ^  afterwards  the  teftatrix  faid  this  is  my  will,  in  the  pre- 
in  the  r.-efence    fence  of  a  third,  and  defired  he  would  atteft:  it,  but  did  not  put 

oftwowitnefies,  neither  didflie  fay  that  her  name  v\:as  of  her  own  hand- 

afterwards  tefta-  .  ,  ' 
irix  faid,  this  is  writing, 
my  will,  in  thf 

prefence  of  a  third,  bat  did  not  put  her  feal,  nor  fay  her  name  was  of  her  hand-writing.  Lord  Hardwicie 
inclined  this  was  a  void  will,  becaufe  not  exadly  conformable  to  the  ftatute. 

Cafes  cited  in  fupport  of  this  will,  were  Can  verfus  Cafi^ 
February  25,  17 1 8,  before  Lord  Macclesjield*  3  Mod,  218. 
2  Chanc,  Caf»  109.  Precedents  in  Chancery  184.  Cook  verfus 
Farfons,  Lodge  verfus  Jennings^  Cafes  in  tide  Exchequer  in  Ire^ 
land  289. 

W/r^  her  will,  Lord  Chancellor  gave  no  abfolute  opinion,  but  was  inclined 
without  fi-ning,  j-i^ii^]^  that  this  was  a  void  will,  and  mentioned  the  cafes  of 
if  a'^hirrw^t"'"  ^ea  and  Libb*,  becaufe  it  is  not  exaftly  conformable  to  the 

ncfs,  would  ha  ve 

bcrn  furfioentco  »  The  tellator  made  his  will  in  writing,  fubfcribed  by  two  wltnefies,  and  devifed  all 
pialce  it  a  good  ifu  lands  tofV.  R.  afterwards  he  nicide  a  codicil,  in  which  the  will  was  recited,  and  this 
Will.  aifo  W33  atteftcd  by  two  witnclfes,  one  of  which  was  a  witncfs  to  the  will,  but  the  otlier 

was  a  new  one  5  the  qu-ftion  was,  whether  this  new  witnefs  Ihould  make  a  third  to 
the  will,  thz  fiatute  requiring  that  there  fiould  be  three)  and  adjadged  tliat  he  fhould 
pot.    Lea  vjifus  Libl>,  Carthc-w  35, 

ceremonies 


In  tke  Time  of  Lord  Chancellor  Hardwicke, 


ceremonies  required  by  29  C.  2,  the  Statute  of  Frauds  and  Per-  Or.ytz  y. 
juries^  unlefs  it  had  been  rc-fcaled  by  the  teftatrix  in  the  pre-  f^^^* 
fence  of  the  third  witnefs,  and  unlefs  flie  had  declared  it  to  be 
her  hand-writing ;  feeding  without  figning  in  the  prefence  of 
this  witnefs,  he  feemed  to  think,  would  have  been  fuilicient  to 
make  it  a  good  will,  but  faid  it  Was  a  point  proper  to  be  de- 
termined at  law ;  on  fuggeftion  of  the  plaintiff's  counfel  that 
acts  had  been  done  which  might  amount  to  a  confirmation  of 
the  will,  the  caufe  was  ordered  to  fland  over 

*  A  fpecial  verdlft  v/i«  found  upon  an  eje£lm«nt;  the  cafe  was  thii,  the  teftator 
/igned  and  executed  his  will  in  December  1735,  in  the  prefence  of  two  wicneiTcs,  v/ho 
tttcfted  the  fame  in  his  prefence  j  afterwards,  in  the  year  1739,  ^'^  P""  went 

over  his  name,  in  the  prefence  of  a  third  witnefs,  who  fubfcribed  his  nime  in  his  pre- 
fence, and  at  his  requeft ;  and  the  queilion  was,  whether  this  be  a  due  execution  of  thp 
will  under  the  ftatuce  of  frauds  and  perjuries,  29  Car.  1.  c.     fefj.  5. 

Mr.  Hen/y  argued  for  the  heir  at  law,  that  the  ftatutc  requiring  three  witnelfes  to 
fubfcribe  in  the  tellator's  prefence,  muft  intend  they  fhould  be  all  prefent  together,  elfe 
there  is  not  that  degree  of  evidence  the  ftatute  requires,  for  an  atteftation  of  three  wit- 
nefles  at  different  times,  has  only  the  weight  of  one  witnefs. 

Witneffcs  to  a  will  not  only  atteft  the  due  execution  of  a  will,  butlikewlfe  the  ca- 
pacity of  a  teltator  at  the  time  of  the  execution,  a  man  may  be  fave  at  the  time  two 
witnelTes  atteft,  and  infane  when  the  third  atteits  j  it  cannot  be  coaiidcred  as  a  will, 
till  the  third  witnefs  has  figned,  for  that  completes  the  a<3:. 

The  will  here  is  dated  in  1735,  fuppofe  lands  purchafed  after  the  date,  and  before 
the  atteftation  by  the  third  witnefs,  will  the  lands  pafs  ?  certainly  not.  He  cited  Lea 
yexfus  Lil/bf  Carth.  35.  and  Shouer  69.  and  'Jufiin.  Injiit.  lib.  2.  i'lt.  10.  de  tejiamenth 
ordinandi'..  , 

Mr.  Banks  e  contra  for  the  devifee  ;  he  argued,  that  a  will  executed  before  three 
witncHcs,  though  at  three  different  times,  is  good  within  the  ftat.  of  frauds  and  per- , 
juries,  the  ftatute  not  requiring  they  fhould  all  be  prefent  at  the  fame  time. 

The  requifites  under  the  ftatute  are,  that  the  teftator  fhould  fign  in  the  prefence  of 
three  witneffes  at  leaft,  and  that  they  fhould  atteft  in  his  prefence  j  it  would  therefore 
be  adding  new  requifites  which  the  aft  does  noc  mention,  and  in  effeft  be  making  a 
jiew  law  :  He  cited  C(.ok  v.  ParfonS)  Free,  in  Chan.  184.  and  2  Ch.  Caf.  209.  Ajion  , 

Lord  Chief  Jufiice  Lee,  This  cafe  depends  upon  the 'words  of  the  ftatute  5  the  re- 
quifites in  the  ftatute  are,  that  the  three  witnefles  fhould  atteft  his  figning,  but  it  docs 
not  dii*c£l  the  three  witnefTes  fhould  be  all  prefent  at  the  fame  fime. 

There  has  been  no  determination  as  to  this  point.  In  the  cafe  of  Cook  v.  ParfonS^  the 
teftator's  figning  v/as  held  good  though  it  was  not  before  three  witnelles  at  the  fame 
time  J  and  the  court  only  doubted  whether  the  teftator's  barely  owning  the  fubfcriptioa 
to  be  his  before  one  of  the  witnefTes,  was  good,  but  there  was  no  doubt  as  to  the  va- 
lidity of  the  will,  from  the  execution  at  different  times. 

Here  you  have  the  oath  of  three  attefting  witnefles,  this  Is  the  degree  of  evidence 
required  by  the  ftatute,  and  the  fume  credit  is  given  to  three  perfons  at  different  times 
as  at  the  fame  time. 

We  cannot  carry  the  requifites  furtlier  than  the  ftatute  diredls,  the  a£t  is  filrnt  as  to 
this  particular,  it  would  therefore  be  making  a  new  requifue  ;  the  figning  is  the  lame 
aSt  reiterated  ;  the  teftator  in  the  prinxipal  cafe,  went  over  his  name  again,  and  de- 
clnred  it  to  be  his  laft  will.  Judgment  agalnft  the  heir  at  law.  Jonei  v.  Lake^  FtCf, 
If  1742,  in  the  court  of  King's  Bench  (i). 


(i)  S.  C.  2.  Fef.  455.  So  Stonehoufe  v. 
Evelyn^  3  P.  W.  254  Gray/on  v.  Atkin- 
fon,  2  Vef.  454.  See  Shires  v.  G la/cocky 
Salk.  683.  Croft  V.  Fa^Mlct,  2  Stra.  I  1 09. 
v.ee  airp  Longford  v.  Eyre  i  F.  ^F.  740. 


Dormer  v.  Tburlaudy  2  P.  509.  G^ir- 
kto?i  V.  Griffin.,  I  Burr,  549.  Ri^h;  v, 
i'rice,  DoU^,  229,  Cci/Jon  V.  Dade,  1  Uro, 
Cha,  Rep,  99. 
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CASES  Argued  and  Determined 


Cafe  153^  ^ix  Thomas  Standipj  Ytx^ws  Radlevy  April  I74r» 

S- c.  Barn.  Cha.     A  was  brought  in  1713,  by  the  reprefentatives  of  the 

Too'bJige'a  man  /  ^vc  younger  children  of  Sir  Richard  Statidijh,  viz, 
to  fign  and  inrol  Alexander^  Ralphy  Johji,  Hugh^  and  Peter ^  againft  Sir  Thomas 
a  decree  made     ^^tandiflj,  who  was  defccnded  from  the  eldeft  fon  of  Sir  Richard 

agajnfthimfeit,     o.      j-/7         j  •  i  •  r  n      1  r 

inordertoincitie  otandyh,  and  tto  evidence  appearing  or  an  actual  payment  or  any 
Jii™  to  brir.g  a    of  the  portious,  nor  any  releafe  produced,  except  with  regard 
aico Aether ^un-'^      ^^^P^  ^'tanclijh  only.  Sir  Thomas  Standijh  was  decreed  by  Sir 
jieceffary,         J^'f^ph  Jehyll,  at  the  hearing  of  the  caufein  1717,  to  fatisfy 
the  plaintiffs  for  the  feveral  fums  due  to  them  for  portions,  as 
the  reprefentatives  of  the  younger  children  of  Sir  Richard 
Sta?idiJIj.    Since  this  decree,  Sir  Ihomas  Standijh  found  two  re- 
Jeafes,  one  from  Peter  Standijh^  and  another  from  Alexander^ 
and  three  receipts  from  Hugh^  for  their  feveral  portions,  and 
all  of  them  in  the  hands  of  a  perfon  who  claims  under  the  pur- 
chafer  of  Sir  Richard  Standijh\  eftate,  which  was  charged  with 
the  portions. 

Upon  this  foundation  the  prefent  bill  was  brought  as  a  fup- 
plemental  bill  by  Sir  Thomas  Standijh,  praying  that  he  might 
have  the  benefit  of  the  releafes,  and  likewife  a  petition  of  re- 
hearing in  the  nature  of  a  bill  of  review,  to  revife  and  confider 
the  decree  in  the  former  caufe,  as  it  has  never  been  figned  and 
inrolled,  though  made  as  long  ago  as  1718. 
[  178  ]      Lord  Chancellor, 

1  am  of  opinion  Sir  Thomas  StandiJJ?  is  intitled  to  be  relieved : 
and  firft  I  fhall  confider  the  method  of  proceeding  in  this  caufe. 
Where  a  decree  'p|^g  bringing  a  bill  in  the  nature  of  a  bill  of  review  to  revife  a 
jlgned  and^n-  decrcc  in  a  former  caufe  which  has  not  been  figned  and  inrolled, 
rolled,  a  bill  in  is  a  very  proper  one  :  and  it  is  a  very  fruitlefs  thing  to  put  a  man 
biloT^^^'^e^^^  to  fign  and  inrol  a  decree  which  is  made  againft  himfelf,  in  or- 
properone (i).  der  to  intltle  him  to  bring  a  bill  of  review,  befides  the  great 
expcnce  which  attends  it. 

Therefore  I  think  this  method  of  proceeding  will  anfwer  the 
defign  of  the  court  beft  in  bringing  new  matter  before  them, 
difcovcrcd  fince  the  former  decree. 

Next,  as  to  the  merits  of  the  cafe  :  It  cannot  be  faid  that  it  is 
abfolutely  clear,  but  however,  the  M^eight  of  the  evidence  is 
greatly  in  favour  of  Sir  Thomn:  StandiJJj. 
Portions  vhich  It  was  originally  a  demand  for  younger  childrens'  portions, 
became  due  in  arifiiig  Under  a  fettlement  in  1657,  and  a  will  made  in  coiifc- 
inVhhcourtTn  qucnceoftlie  fettlement,  and  which  portions  became  payable  lb 
17 17,  Tuch  a  long  ago  as  1673,  ^"'•'^^  ^  length  of  tirne  m.uft  create  a  very 
Jenjjthot  umc     {\xQnq  prcfumption  of  their  haviiK^  been  paid,  and  it  muft  almoft 

creates  a  ftrong  ^  ^  ^,  .  •     i  i  .     i    i-  i  ^ 

preAimptionthcy  amount  to  proving  a  negative  to  induce  the  court  to  believe  that 

are  paid,  and  it 

aimolt  amounts  to  proving  a  negative  to  induce  the  court  to  believe  the  y  are  ftill  unpaid . 

(0  LltnvgUin  V.  Mackijtjorthj  ante  40.  M^ortUj  v.  Blrtihcad^  poU.  3  vol.  3 1 1. 

they 


in  the  Time  of  Lord  Chancellor  Hardwicki. 


they  are  ftlll  unpaid,  and  the  Majler  of  the  Rolls  h^s  ftretched  a  ^Slr  Taomab 
good  deal  to  decree  in  1 7 1 7,  that  the  portions  were  unpaid,  when  '^'^^^H^^ 
the  prejumption  from  length  of  time  muft  even  then  have  had  con- 
fiderable  weight  (i ). 

The  majler  of  the  Rolls,  upon  a  releafe  being  produced  from 
Ralph  Standi/ljy  one  of  the  younger  children,  for  his  portion,  by 
the  decree  in  1 7 1 7,  difmifled  the  bill  as  to  his  rcprefentative. 

As  to  the  portion  of  Peter  Standi/h,  it  is  infilled  by  Sir  Tho- 
mas y  that  fmce  the  decree  for  Peter  s  reprefentatives,  he  has 
found  a  releafe  from  Peter,  which  is  the  foundation  for  the  bill 
of  review. 

The  rule  to  review  and  revife  a  former  decree  is,  the  difco- The  dlfcovery  of 
very  of  new  matter,  fince  the  makine^  of  fuch  decree,  which  "^^"^y 

.     ,    .  1-1  1  T  -11  ''cin^,  as  the 

was  m  bemg  at  the  time,  but  was  not  known  to  the  party  till  time  of  a  aecree, 
afterwards,  ^""^'^ 

till  afcer,intitleif 
the  p^ty  to  j| 

There  can  be  no  reafon  why  this  releafe  (hould  not  weigh  review, 
with  me  as  much  now,  as  the  releafe  produced  by  Ralph  did 
with  the  Majler  of  the  Rolls  in  the  former  caufe. 

Next  as  to  Alexander  s  portion,  the  releafe  he  has  given  for 
it  is  in  the  fame  form  and  words  with  Peter^s,  and  therefore   r  -3 
thefe  releafes  are  a  bar  to  the  demand  fet  up  by  each  of  their  J 
reprefentatives. 

In  order  to  (hew  that  Hugh  Standi/Jj''s  portion  was  paid,  three 
receipts  under  his  hand  were  produced  as  evidence. 

It  has  been  obie6led,  thefe  receipts  cannot  be  read  in  this  f^'^V^  ^^'^ 

r      1  f     1  •      1      1        1       r  r  1  •  hands  ot  a  party 

cauie,  becauie  .they  v/ere  m  the  hands  ot  lome  or  the  parties  to  to  a  former  caufe, 
the  former  caufe  after  publication  had  pailed,  and  the  rule  in  after  puLiicatioa 
bills  of  review  is,  that  it  mult  be  new  matter  difcovered  after  the  Jj^t  produced''*' 

decree,  then,  may  be 

read  upon  a  bil| 

But  I  think  this  would  be  too  ilri^t,  for  as  they  were  not 
difcovered  till  after  publication  in  the  caufe,  they  could  not  pof- 
fibly  be  made  ufe  oftlien;  atul  befides,  it  appears  that  the  pre- 
fent  plaint! (F  Sir  Thomas  Standjlj  did  not  know  any  thing  of 
thefe  receipts  till  long  after  the  decree. 

Next  as  to  the  parol  agreement  between  the  reprefentatives  of 
Hugh  Standijh  and  Sir  Thomas  Standifjy  before  the  bringing  the 
prefent  bill. 

Now  this  was  not  by  way  of  compromife  on  confideration  of 
the  doubts  and  dilFiculties  v/hich  arofe  in  the  cafe,  but  it  was 
only  on  Sir  Thomas  StaJidifis  agreeing  to  pay  3000/.  by  inftal- 
ments,  provided  they  would  abate  278/.  odd  money,  and  there- 
fore does  not  bring  it  within  the  reafoning  in  the  cafe  of  Can  v. 
Can,  I  P,  W,  723,  and  confequently  does  not  prevent  Sir 
Thomas  Stand Jh  from  availing  himfelf  of  this  difcovery,  in  re- 


(2)  See  Smalhnan  v.  Hamilton,  ante 
71.  Slurt  V.  Mell'fi,  poll.  611.  Foihcrby 
V.  Hartridge^  2  Kern.  21.  Ram/den  v. 
BjkoH,  2  FeJ.  309.  Lacon  V.  Bri^as,  poll. 


3  vol.  105.  foftfs  V.  Tiirber-vUk,  4  Br^, 
Cha.  Rep,  115.  Oughta-loney  v.  EaH 
Povcis,  Amb,   231.  TForjley  V.  Granville^ 

333- 

lation 


1 79  CASES  Argued  and  Deterftiined 

Sir  Thowas   latlon  to  the  receipts  of  Hup-h  Statidi/hy  for  his  part  of  the  mar- 

Radl£v.     nage  portion. 

Oil  the  4th  of  May  1741,  Lord  Hardiviche  declared  that  the 
rcleafes  given  by  Peter  and  Alexander  to  their  brother  Sir  Ri- 
chard Standijh^  dated  the  j6th  of  January  i6']2y  and  the  24  th 
of  March  1675,  are  fufficient  bars  to  the  demands  made  by  the 
plaintiffs  in  the  original  caufes  of  the  original  and  additional 
portions  of  Peter  and  Alexander y  and  of  any  intereft  for  the 
fame,  and  therefore  decreed,  that  fo  m.uch  of  the  form>er  de- 
cree as  relates  to  thefe  portions  of  Peier  and  Alexander  be  re- 
verfed  5  and  that  the  plaintiff's  bill  in  the  original  caufe,  fo  far 
as  it  relates  to  thefe  demands,  do  ftand  difmiffed  and  Sir  Tho^ 
mas  Standifi  fliould  be  allowed  what  has  been  paid  by  him  fub"* 
iequent  to  the  former  decree. 


f  iSo  ]  Grofvenor  verfus  Lane^  on  ExcepiionSy  April  29,  1 741. 

Cafe  154.. 

p.  gives  athlii  ^  yTR*  Phipps  by  his  will  gavc  a  third  part  of  a  moiety  of 
theiTfiJuJof his  iVi  the  rehdue  of  his  perfonal  eftate  to  his  daughter  Sufan 

pei-fondeftate 'CO  PhippS, 

P.  {he  mar- 
lies,  and,  whilft  out  of  the  kIngdom>  affigns  with  her  hufband  this  third  of  a  moiety  which  was  to  arife 
out  of  P eflate,  in  trull  for  their  daughter,  provided  they  died  before  they  came  to  S,  P. 

afterwards  married  a  fecoud  hufband,  who  furvived  her  :  If  the  mother  had  coiiiinucd  a  ividoTV,  fhc  ivould, 
Ifii've  been  iniiikd  to  a  decree  for  this  thirds  and  no  notks  ivould  have  been  taken  of  the  child's  interejl. 

Lord  Chancellor,- 

This  is  an  unliquidated  thing,  and  properly  a  chofe  In 
fuSlion. 

Afterwards  Sufan  marries  one  Mr.  Lane,  but  furvives  her 
hufband,  wiu  left  one  daughter  Catherine  Lane  •,  while  the  fa- 
ther and  mother  were  in  Africa^  they  had  affigned  over  this  third 
of  a  moiety  which  was  to  arife  out  of  Mr.  Phipps^s  eftate,  in 
trull  for  the  daughter,  provided  they  fhould  die  before  they 
came  to  England* 

But  I  am  of  opinion,  if  the  mother  had  continued  a  widow, 
the  court  muff  have  decreed  it  to  her  without  taking  any  notice 
of  the  child's  intereff. 

Before  any  decree  in  this  caufe,  and  before  the  money  was 
reduced  into  poffeffion,  (he  marries  a  fecond  hufband,  Mr.  Peake^ 
who  furvived  her. 

A  huihand  can-  ^  hufband,  after  the  death  of  a  wife,  cannot  fue  at  law  f©r 
*Tfe^>\hofe  in  chofcs  in  adion  of  the  wife  in  his  own  right,  but  he  muff  firft 
action,  till  he  has  take  out  adminiftratiou  to  the  wife  ( i ). 

admh.jH  red. 

The  next  is  the  principal  point  to  be  confidered  with  regard  to 
the  infant,  in  a  court  of  equity,  and  what  provifion  (lie  is  toi 
have  out  of  her  mother's  fortune. 

Now,  tho'  the  law  may  give  this  money  to  the  hufband,  yet 
equity  will  not  do  it. 


(i)  See  Har^,  Co.  Litt-.  351.     note  I.  S^uib  v.  Wyn,  i  F\  W.  378. 

Suppof 


in  the  Time  of  Lord  Chancellor  Hardwicke.  iSo 

Suppofe  Mr.  LanCy  the  firft  hufband,  had  come  before  the  ^y^"^^^^""* 
court  for  this  fum  of  money,  the  court  would  not  have  decreed 
it,  unlefs  he  had  agreed  to  make  fome  provifion  for  the  v/ife,  in 
cafe  fhe  had  furvived,  and  likewlfe  by  way  of  portion  for  the 
infant. 

The  wife  being  dead,  and  the  fecond  hufband  alfo,  the  rcfi-     [  i8i  ] 
duary  legatees  under  this  will  claim  an  intereft  in  the  money. 

At  the  hearing  of  the  caufe,  tlie  Court  then  took  fo  far  care 
of  the  infant,  as  to  order  a  maintenance  for  her  out  of  the  por- 
tion;  and  direfted  Mr.  Peahe^  who  was  then  living,  to  lay  pro- 
pofals  before  the  Mafter  what  he  would  fettle  out  of  this  money 
as  a  portion  for  the  infant. 

Therefore  I  muft  take  it  from  this  decree,  that  they  would 
not  fufFer  Mr.  Peahe  to  meddle  with  the  money  till  he  had  agreed 
to  make  fome  provifion  for  the  infant. 

Befides  this,  there  was  a  decree  in  1732,  made  by  Lord 
Chancellor  Kifig,  who  alv/ays  leaned  as  ftrongly  In  favour  of  the 
hufband,  and  in  fupport  of  legal  rights,  as  any  Chancellor  who 
ever  fat  here,  and  yet  the  equity  was  fo  ftrong  for  making  fome 
provifion  for  the  infant,  Catherine  Lane^  that  he  yielded  to  it. 

Mr.  Peahcy  by  two  letters  to  the  aunt  of  the  infant,  in  173IJ 
has  declared  he  was  very  defirous  of  allowing  her  the  whole  pro- 
duce of  her  mother's  fortune,  arifing  from  a  third  of  Mr,  Phipp^s 
refidue  of  his  perfonal  eftate,  as  he  believes,  according  to  his 
own  exprellion  in  the  letters,  that  it  would  maintain  the  daugli/-er 
like  a  gentlewoman,  provided  he  was  indemnified  from  the 
the  charges  and  expences  in  Chancery. 

As  he  is  dead,  I  muft  take  thefe  letters,  not  as  a  mere  pro-  The  fecond  huf- 
pofal  only,  or  a  bare  hint  of  his  intention,  but  an  abfolute  ap-  bandh.ving  by 
propriation  of  the  fortune  by  the  fecond  huflDand  for  the  benefit  '^l^ 

01  the  miant.  chred  he  wa* 

:ig  the 

daughter  fhould  have  the  mother's  whole  fortune  ;  as  he  is  dead,  thefe  letters  are  not  to  be  taken  as  Z 
feare  hint,  but  an  appropriation  of  the  fortune  for  the  benefit  of  the  inf.\at. 


There  is  all  the  equity  in  the  world,  that  there  fliould  be  fome 
provifion  for  the  daughter  out  of  this  fum  of  money  as  her  m.o- 
ther's  portion. 

As  to  the  quantum^  it  depended  upon  tlie  father-in-law;  and 
by  thefe  letters,  according  to  the  opinion  I  have  given  of  them, 
he  has  very  honeftly  and  confcientioufly  afiigned  the  whole  as 
a  provifion  for  the  infant  (i). 


(i)  His  Lordfhip  declared,  that  the  been  well  appropriated,  and  doth,  in 
fum  of  1599/.  which  v/as  originally  the  equity,  belong  to  the  plaintiiF,  the  in- 
ilaare  of  SuJanLane,  the  mother,  haili    fant,    Reg.  L'w.  A,  1740.  fol.  382, 


CASES  Argued  and  Determmed 


Cafe  155*  Haty  vtxfm  Lane^  May  4,  1741, 

Ifa  hufband  ^Tf^  H  O  U  G  H  a  note  given  by  a  wife  to  a  Iiufl3and  is 
iudorfes  a  note    J[    ^^jj        if  it  is  indorfed  Over  bv  the  hufband,  as  between 

given  him  by      .  .  1    1     >  .  1     r       •    •  •  1  , 

the  wife,  as  be-  him  and  the  iilaoriee,  it  is  certainly  good  (i). 

tweeu  him  and  > 
the  indorfee,  it  is  good. 

Indoi  fee  of  a  In  cafes  of  like  nature,  I  have,  at  the  fittings  of  mft  pntis 
^zT^^inklT  direded  a  jury  to  find  for  an  indorfee,  notwithftanding  the  in- 
Sorfor,  though  dorfor  had  the  note  from  an  infant,  the  original  drawer. 

the  original 

drawer  was  an  infant. 

Though  forrncr  Whcrc  there  is  a  negotiable  note,  and  it  comes  Into  the  hands 
JJ'^^'^^lt^l  vTiu^^*^  ^  ^^^^^  ^-  fourth  indorfee,  though  fome  of  the  former  in- 
abie^Snfidera-  dorfccs  might  not  pay  a  valuable  confideration,  yet  if  the  laft 
tioii,  yetit  the  indorfee  gave  money  for  it,  it  is  a  good  note  as  to  him,  unlefs 
fbf  if  klsT^ood  there  fhould  be  fome  fraud  or  equity  againft  him  appearing  in 
note  as  to  him,    the  cafe. 

(i)  The  plaintifF's  wife  (who  had  a  the  note.    Decreed  that  the  defendant 

fepai-ate  eftate)  ga-ve  a  promiflbry  note,  was  entitled  to  the  benefit  of  the  note, 

payable  to  her  hulband  or  his  order,  who  (there  being  a  difpute  between  the  de- 

indorfed  it  over  ;  the  note  was  afterwards  fendant  and  the  allignees  of  the  firft  in- 

ner^otiated,  and  came  into  the  hands  of  dorfee,  as  to  the  right  of  the  note  in  quef- 

one  of  the  defendants  for  a  valuable  con-  tion)  :  and  it  being  admitted,  that  judg- 

fideration,  who  denied  he  knew  of  its  ment  had  been  recovered  on  the  aforefaid 

beino-  indorfed  over  to  the  fr,^  indorfee,  bond,  and  chat  the  principal,  intereft,  and 

to  whom  it  was  given  as  a  fecurity  for  the  cofts  had  been  paid,  it  was  ordered,  that 

paymentofthebaUnceofacertain account,  fatisfadion  iliould  be  acknowledged  on 

and  whofe  name  did  not  appear  thereon,  the  faid  judgment.    Reg.  Lib.  A.  1740. 

The  plaintiff  had  alfo  given  the  defend-  fol.  379. 
ant  a  bond  for  fecuring  the  money  due  on 


Cafe  155.  Mdchworih  \'Q.xi{X?,  Briggs^  Exceptions,  Mayy  6^  1 741. 

f{  bill  referred  A  -^-^^'^^  '^'^^  referred  to  the  Mafter  for  impertinence,  he  re- 
foi-  iiiiperti-  jfjL  ports  it  pertinent,  the  defendant  takes  a  general  excep- 
nence,  the       ^^^^^      ^.i^-,.   ^^^j.  ^  ^^i^  report,  witliout  fpecifyino;  the  particular 

J.'Iidcr  reports  r  1     .  -n      1  •  1         ^.  .  ^  °  * 

it  pertinent,  the  parts  of  the  bill  wluch  are  impertinent. 

dciend-int  ex- 
cepts generally,  without  fpecifying  the  parts  of  the  bill  which  are  impertinent;  the  objection,  as  being 
i'rei;uhr,  was  over-ruled  5  fov  though  taken  in  fo  general  a  manner,  the  party  may  go  upon  it,  without 
pomting  out  particular  paflages. 

It  was  objet^ed  that  the  exception  Is  irregular,  for  this  rea- 
fon,  and  contrary  to  the  courfe  of  the  court,  becaufe  the  ori- 
ginal bill  being  loo  fhcets,  and  the  amended  bill  200,  the 
Court  muft  necefiarily  confider  the  whole  as  the  exception  is  fo 
general. 

The  Chancellor  over-ruled  the  objection,  and  faid,  notwith- 
ftanding the  exception  is  taken  in  fo  general  a  mamier,  yet  they 
may  go  upon  it  without  pointing  out  particular  pallages  :  fuppofe, 
for  inhance,  from  the  20th  to  the  looth  iheet  ihould  be  intirely 
impertinent,  how  could  they  have  the  benefit  of  their  exception, 
unlefs  they  had  couched  it  in  ftich  general  terms. 


in  the^TIme  of  Lord  Chancellor  Hardwicke, 


132 


Gihfon  verfus  StJilthy  May  9,  174 1.  Cafe  157^ 

THE  plaintiff  being  a  truftee  of  the  late  Duke  of  Whar-  s.c.  Barn.Cha. 
tonh  eftate,  for  the  benefit  of  creditors,  and  having  fold  j^-^^^^.^^  * 
a  part  to  the  defendant,  vi^ith  a  particular  exception  and  refer-  only  threatened 
vation  of  the  wafte  of  the  manor,  and  all  mines  in  the  faid  to  open  mines,  a 
waftes,  by  virtue  of  a  provtfo  in  tlie  deeds  of  conveyance,  has  ccSfy'^come 
brought  this  bill  to  prevent  the  defendant  from  committing  into  this  court, 
wafte,  by  opening  mines,  ^r.  det^nd^^^f 

It  was  objefbed,  that  the  bill  is  not  properly  brought,  as  this  doixi^ 
is  not  a  matter  for  the  determination  of  a  court  of  equity,  that 
it  is  a  mere  legal  right,  and  a  legal  eftate,  and  confequently  there 
was  no  occafion  to  come  into  this  court. 

Lord  Chancellor,  ^  [  183  3 

,    The  plaintiff  may  certainly  come  into  this  court  to  reflrain  j.-'^^^  . 

1      ,  r  ^  ,        r  '        1         -  •  r  1     1  It  IS  not  necef- 

the  deiendant  irom  opening  the  mines,  or.  even  ir  he  has  only  fary  to  ftay  tin 
threatened  to  do  it;  nor  is  it  neceffary  the  plaintiff  fhould  have  waite  is  aiiiualiy 
waited  till  the  wafte  is  adually  committed,,  where  the  intention  ^JJ^e^e "he* in- 
appears,  and  the  defendant,  even  by  his  anfwer,  infifts  on  his  tcntion  appears^ 
riglit  to  do  it :  there  are  a  great  many  cafes  where  fuch  bills  ^^^^^^^jf 
have  been  allowed  ;  and  indeed,  if  the  defendant,  by  his  anfwer,  right  to  do  it  (2}, 
had  dlfclaimed  any  right,  there  would  have  been  no  grounds  for 
fuch  a  fuit. 

If  a  bill  is  brought  by  an  owner  of  a  reverfion  againft  a  tenant  Thou  t-h  no  proof 
for  life»  and  no  proof  appears  of  any  wafte,  yet  if  tenant  for  appears  ot  waitc, 
life  infifts  upon  his  rioht,  and  it  is  proved  that  he  has  none,  this  y^'^  ,t^nantior 

...  .  ^.    '    .  '  lire  inn  (is  on  a 

court  will  grant  an  iiijuncnon.  right  to  do  it, 

and  has  none,  the  reverfioner  may  have  an  injunciiQa,. 

As  to  the  merits  of  the  caufe,  the  firft  point  is  with  refpecl  to 
the  grounds,  that  are  called  the  common  of  pafture,  which  tlie 
defendant  infifts  are  confined  to  a  cow  pafture  only. 

But  the  plaintift'  charges,  by  his  bill,  that  they  are  the  wafte 
of  the  manor,  and  that  there  is  an  exception  of  all  mines  which 
are  in  the  wafte. 

Tlie  defendant,  on  the  other  hand,  fays,  that  this  is  not  pro- 
perly wafte,  but  enjoyed  by  the  cuftomary  tenants,  and  is  part 
of  the  foil  belonging  to  thefe  tenants ;  and  if  he  had  made  out 
this  fafb,  there  could  have  been  no  pretence  for  the  claim  the 
plaintift'fets  up  by  virtue  of  the  refervation. 

But  I  am  of  opinion  that  they  are  to  be  confidered  as  part  of 
the  wafte  of  the  manor,  and  the  common  of  it ;  for  by  the  evi- 
dence it  is  plain  that  the  common  of  pafture  lies  intermixed 
with  the  other  commons  which  are  enjoyed  with  the  reft  of  the 
manor :  from  the  middle  of  Sepfi^nber  to  the  middle  of  Jpnl  the 
gates  of  thefe  grounds,  which  vrcre  ftintcd  for  four  months,  are 
thrown  open  and  laid  to  the  other  common,  and  are  enjoyed  by 
all  the  inhabitants. 

(i)  IVhltficldv.  Br-,h,  2  P.  ;r.  1A,0,  (2)  rUc  Uar^.  Co.  Litt.  218.  b,  n.  2. 
LcAvjihcr  v.  Stamper,  p^jf.  3  vol.  496.  Permt  v.  Perr^ty  peji.  3  vol.  94.  i^utii^ 

\.,OjIIoii,  pojl.  3  vol.  751. 

In 
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^Sm't'L ^*  ^^^^^^^  manors  there  are  fomc  part  of  the  tenants  only  which 

have  a  right  of  commoning,  and  yet  it  does  not  follow  but  it 
may  be  wade,  and  belong  to  the  lord  as  much  as  if  it  was  a  ge- 
neral common. 

This  fort  of  tenure,  ^called  tenant-right  ellate,  is  now  well 
fettled  ( I ),  and  is  in  no  dis-faf  our  of  the  court,  though  it  was 
otherwife  at  the  time  of  the  decree  in  the  reign  of  Jac.  i.  when 
Philip  Lord  Whariouy  lord  of  this  manor,  was  piairitifF,  and 
fome  of  the  cuftomary  tenants  defendants. 
[  184  3  being  dinted  does  not  at  ail  prove  that  they  are  not 

wafte,  but  only  for  the  benefit  of  the  tenants,  and  are  not  for 
,    this  reafon  lefs  the  wafte  of  the  lord  than  before. 

It  would  be  very  hard  upon  a  bill  quia  timet,  where  there  is 
not  the  leaft  fyllable  of  proof  that  the  defendant  has  opened  any 
mines,  to  grant  an  injunction  on  a  fufpicion  or  a  threatning  to 
do  it,  where  the  defendant  infifts  not  upon  his  right. 
•  The  next  point  is  as  to  the  free  rentS)  and  I  am  clear  of 
opinion  that  they  pafs  by  the  general  word  rents,  and  would 
even  have  paiTed  under  the  word  manor,  if  they  had  not  in 
the  drawing  of  thefe  conveyances  been  fo  explicit,  and  there- 
fore there  is  no  ground  for  the  defendant  to  re-convey  as  to 
the  free  rents  j  and  as  to  this  part,  the  plaintiff's  bill  ought  to  b« 
difmifted. 

(l)  Vide  I  Sro.  Cha,  Rep,  198. 


Cafe  158.    Underwocd,  and  Agnes  his  Wife,  verfus  Morris ^  May  13,  1741^ 

at  the  Rolls. 

.gives  2000/'.    /\  Father,  by  his  will,  gives  the  plaintiff,  Agnes  his  daughter, 
to  Agnes  his  the  fum  of  2000  /.  to  be  paid  when  ijie  {liould  attain  her  age 

^thov^Ige.  of  2 r,  or  day  of  marriage,  if  (he  marries  with  the  confent  of  his 
ot  21  or  mar-  cxccutors,  Under  his  will  (1),  provided  if  either  of  the  legatees  die 
ries  with  thT^'^"  before  their  legacies  become  payable,  then  fuch  legacy  to  be  di- 
•onfentof  his    vidcd  between  the  furvivor  or  furvivors  of  her  brother  and  lifters, 

executors;  pro- 

-vided  if  either  of  the  legatees  die  before  their  legacies  become  payable,  fuch  legacy  to  be  divided  between 
the  furvivcir  of  her  brother  and  fifters.  Agfits  married  at  fifteen  without  the  confent  of  the  executors. 
Mr.  Juftice  Farker  held  it  to  be  a  devife  ir>  terroreWf  and  that  the  legacy  is  vefted,  as  marriage,  one  of 
the  contingencies,  has  happened. 

'Cj  s)^-  tcL  c(c .  marries  the  plaintiff,  l7W<frwW,  at  her  age  of  15,  wlth- 

'  out  the  confent  of  the  executors. 

The  queftion,  whether,  as  Agnes  has  married  without  the  ex- 
ecutors' confent,  this  devife  is  not  to  be  confidered  as  a  devife 
over,  and  that  confequently  the  legacy  will  not  veft  unlefs  flic 
arrive  at  her  age  of  21. 

Mr,  Jujiice  Parker,  It  is  objected  the  time  of  payment  is 
not  come,  becaufe  it  is  a  marriage  without  confent  of  truftees, 
and  that  it  muft  wait  the  event  of  Agnes'*^  attaining  her  age 
of  21. 


(1}  The  teftator  gave  feverfl  other  legacies  to  his  other  children. 

J3ut 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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Bat  as  this  is  a  mere  perfonal  legacy,  I  am  of  opinion  it  is  Underwoo* 
a  devlfe  in  terrorcm  only,  and  that  it  vefts  abfolutely  in  the  ^' 
daughter,  and  that  marriage,   one  of  the  contingencies  upon 
which  it  became  payable,  having  happened,  the  executors  mull 
be  decreed  to  pay  it  to  the  plaintiffs,  with  interell  at  4/.  per 
cent,  to  be  computed  from  the  death  of  Agnes'^  father,  the  teita-    [  185  ] 
tor.    But  the  plaintiff  Underwood  mull  firft  make  a  proper  pro- 
vifion  for  Agnes  before  he  is  allowed  to  touch  the  money  (i). 

(i)  Though  the  authority  of  this  cafe  yet  the  cafe  is  here  ccrreflly  reported, 

has  been  much  queilioned,   (fee  Hem^  R/g.  Lie?.  B.  ly^o.  {o\.  See  Har-vej 

mings  V.  Munkley^  i  Bro.  Cha.  Rep.  303.  v.  Aj}o?i,  ante  1  vol.  361.  note  at  the  end. 
^CQtt  V.  TylcTy  z  Bro.  Cha,  Rep,  488.) 


B 


Combe  \ trim  Co?nhe,  June  ly  I74r«  Cafe  159. 

RTAN  Combe  had  one  fon  named  Bennett  and  in  17  13  he  Under  marriage 
intermarried  with  a  fecond  wife  ;  previous  to  that  marriage,  ^'^^^f^^^^^^j' 
and  in  confideration  thereof,  articles  were  entered  into,  whereby  veftcd  in°ti-uf> 
it  was  agreed,  that  the  fum  of  1000/.  which  was  the  fortune  of  tc«s,  is  to  be 
the  wife,  together  with  the  fum  of  2000/.  which  came  from 
the  hu(band,  fliould  he  veiled  in  the  hands  of  truilees  on  the  attain  the  age  of 
following  trufts,  that  the  3000/.  fliould  be  put  out  at  intereft  in  ^^^j  ^heu  and  ac 
the  names  of  thefe  tru flees,  and  that  they  fliould  pay  the  intereft  [haii  have  attain- 
thereof  to  Bryan  during  his  life,  and  after  the  death  of  Bryan  ed  the  ige  of  23* 
that  thev  flionld  pay  the  intereft  of  the  fum  of  2000  /.  to  Ann  "^'^^  "^^'^'i^ 


for  her  life  for  her  jointure,  and  in  full  fatisfa£llon  of  her  of  z'l^but  dTeJ 
dower  :  the  truft  was  further  declared  to  be,  that  after  the  death  before  23. 
of  Bryan,  the  truftees  fhould  employ  fo  much  of  the  intered  of  h^^^tf^ThTb? 
the  remainining  1000/.  as  they  ihould  think  fit,  in  the  mainte-  came  abioiateiy 
nance  and  education  of  fuch  child  and  children  as  Bryan  and  intitkd  to  the 
Ann  fliould  happen  to  have,  and  leave  behind  them,  and  that  ^^^^^^^^^ 
the  furplus  of  the  intereft  of  that  1000/.  if  any,  fhould  be  put  only  was  poit- 
out,  and  continue  to  carry  intereft  under  the  fame  truft,  as  is  P**""-^  "^^^^ 
hereafter  mentioned  relating  to  the  other  money. 

The  truft  was  further  declared,  that  after  the  death  of  Bryan 
and  Ann.,  and  the  furvivor  of  them,  the  truftees  ftiould  pay  this 
fum  of  2000/.  to  fuch  fon  of  the  body  of  Ann,  by  Bryan  to  be 
begotten,  as  fhould  live  to  attain  the  age  of  21,  when  and  at 
fuch  time  as  fuch  fon  fhould  attain  the  age  of  23. 

The  truft  was  farther  declared,  that  the  truftees  fliould,  out 
of  the  intereft  of  the  2000/.  in  the  mean  time,  employ  and  pay 
fo  much  thereof,  as  they  fliould  think  convenient  for  the  main- 
tenance and  education  of  fuch  fon,  and  that  they  fnould  em.- 
ploy  the  refidue  of  the  intereft  of  the  2000/.  for  the  benefit  of 
the  other  children  of  that  marriage,  in  fuch  manner  as  Brsnn 
fliouldj  by  any  writing  under  his  hand  and  feal,  appoint ;  and  in 
default  of  fuch  appointment,  that  the  truftees  fliould  pay  tlie  re- 
fidue of  the  intereft  of  the  20C0/,  unto  fuch  of  the  clii'ldren  of 
that  marriage,  except  the  eldeft  fon,  as  fliouid  attain  the  age 
^f  21- 

The 
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Combe  v.  The  trufl  was  further  declared,  that  as  for  and  concerning 
CowBz.  ^j^g  remaining  looo/.  the  truftecs  fliould  pay  the  fame  unto  the 
children  of  that  marriage,  other  than  the  eldefl  fon,  in  fuch  pro^ 
portion  as  Brya-n  fliould  appoint  *,  and  in  default  of  fuch  appoint^ 
ment,  that  the  truftees  fhould  pay  this  fum  amongft  the  children 
t  lS5  ]  ^hare  and  fliare  alike,  at  their  refpe6liye  ages  of  21  or  marriage, 
which  fliould  firil  happen. 

The  truft  was  further  declared  to  be,  that  in  cafe  there  fliould 
happen  to  be  only  one  fon  of  this  marriage,  or  in  cafe  the  other 
children  fliould  happen  to  die  before  they  fliould  attain  their  age 
of  21,  or  marriage,  that  then  the  truftees  fliould  pay  the  refiduc 
of  die  imerefl.  of  2000/.  to  the  eldefl;  fon  of  that  marriage  5  and 
upon  this  further  trufl.,  that  in  cafe  there  fliould  happen  to  be 
no  fon  of  that  marriage,  or  if  fuch  fons  fliould  die  before  they 
fhould  attain  the  age  of  21,  that  then  the  truftees  fliould  pay 
the  fame  to  fuch  daughter  as  fliould  be  of  that  marriage,  in  fuch 
proportion  as  Bryati  fliould  appoint  j  and  in  default, of  fuch  ap- 
pointment, the  truftees  fliould  pay  the  fame  to  thofe  daughters 
fharc  and  fliare  alike. 

And  upon  this  further  truft,  that  in  cafe  there  fliould  be  no 
children  of  that  marriage,  the  truftees  fliould  pay  the  fum  of 
3000/.  to  fuch  perfons  as  Bryan  fliould  appoint. 

Then  came  the  foflowing  provifo :  Provided  always,  and  it 
is  further  agreed,  by  and  between  all  parties  to  thefe  prefents, 
and  hereby  fo  declared,  that  the  faid'fum  of  3000/.  fliall  be 
laid  out  in  an  eftate  as  foon  as  conveniently  may  be,  and  that 
fuch  eftate  which  fliall  be  purchafed  with  the  faid  3000/.  fliall 
be  purchafed  in  the  name  or  names  of  the  faid  Francis  Bennet 
and  Henry  Humber^  and  Afni,  the  intended  wife,  or  the  furvivor 
of  them,  or  fuch  others  as  they  fliall  nominate, '  direct,  and  ap- 
point, and  that  the  faid  eftate  fo  to  be  purchafed,  when  the 
fame  fliall  be  purchafed,  fliall  be  under  the  fame  trufts,  and  to 
the  fame  ufes  and  limitations,  and  fubjecl  to  the  fame  provifoes, 
conditions,  and  agreements,  which  are  herein  declared  and  ap- 
pointed of,  for,  and  concerning  the  faid  fum  of  3000/.  To  this 
deed  a  fchedule  was  annexed  of  the  feveral  mortgages  and  other 
fecurities  of  which  the  3000/,  confifted. 

Soon  after  this  deed  was  made,  the  marriage  took  efl^£6l,  and 
by  this  marriage  there  was  iflue  an  eldeft  fon  named  Bryan,  and 
there  was  a  fecond  fon  named  Joftph^  and  two  or  three  other 
chiliiren.  After  the  marriage  2106L  part  ofthe3CJOo/.  was 
laid  out  by  the  truftees  in  the  purchafe  of  lands  :  all  the  lands 
were  fee-flmple,  excepting  a  fmall  part  thereof,  which  was  a 
Icafehold  eftate  ;  that  Icafchold  eftate  confifted  of  a  long  term, 
the  purchafe  of  it  was  300/.  and  it  was  bought  before  the  fee» 
Ample  eftate  was. 

Ann  died  in  1  732.  Bryan  the  father  died  in  1736.  Bryan  the 
fon,  being  then  ot  the  age  of  19,  who  lived  to  attain  his  age 
of  21,  but  died  before  he  was  23,  on  the  death  of  his  father 
liad  entrctl  upon  the  lands  which  were  purchafed  by  the  truf- 
tees :  jcfrph  became  his  heir  at  law,  and  the  prefcnt  bill  was 
brought  by  him  againll  Bainct-  Combcy  againft  the  younger  chil- 
dren 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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dren  of  the  fecond  marriage,  and  againft  others,  praying  that  he  Comb^e^v. 
might  have  the  benefit  of  the  eftates  which  were  fo  purchafed  by  onat, 
the  truftees,  ,and  that  the  2000/.  agreed  to  be  laid  out  in  land 
for  the  benefit  of  the  eldeft  fon  of  the  fecond  marriage,  might 
be  confidered  as  land. 

Lord  Chancellor  faid,  his  opinion  was,  that  the  plaintiff  was 
not  intitled  to  this  part  of  of  the  prayer  of  the  bill:  he  faid  the 
only  queftion  of  weight  in  the  caufe  is,  Whether  this  is  to  bs 
confidered  as  a  real  or  perfonal  eftate ;  and  this  is  a  matter  of 
fome  nicety,  confidering  the  manner  in  which  the  articles  are 
framed. 

But  two  queftions  have  been  made  in  the  prefent  caufe ;  firft. 
Whether  this  is  to  be  confidered  in  equity  as  money  ?  and  fe- 
condly,  fuppofing  that  it  is,  whether  it  ought  to  be  confidered 
as  a  veiled  intereft  in  Bryan,  the  fon,  on  his  attaining  the 
age  of  21. 

With  regard  to  the  fecond  of  thefe  queftions,  his  Lordfliip 
faid,  it  might  be  thrown  out  of  the  cafe ;  for  his  opinion  clear- 
ly was,  that  this  was  a  vefted  intereft  in  him  upon  his  attaining 
his  a'ge  of  21. 

The  words  of  the  articles  are,  "  That  after  the  death  of  Bryan 
Co?nbe  and  Ann  his  wife,  and  the  death  of  the  longeft  liver  of 
them,  that  the  fiiid  truftees  fhall  pay  the  faid  fum  of  2000 

"  part  of  the  faid  3000/.  to  fuch  fon  of  the  body  of  the  faid 
Jnn  by  the  faid  Bryan  Combe^  begotten  or  to  be  begotten,  as 
fhall  live  to  attain  the  age  of  21  years,  when,  and  at  fuch 

"  time  as  fuch  fon  (hall  have  attained  to  the  age  of  23  years 
complete." 

It  has  been  objected  by  Mr.  Floyer,  that  this  is  a  mere  direc- 
tion for  payment  of  the  money  to  fuch  fon  as  fhall  attain  his  age 
of  23,  and  that  the  words  relating  to  the  fon's  attaining  his 
age  of  21,  are  only  part  of  the  defcription  of  the  perfon  who  is 
to  take  (i). 

And  it  is  indeed  true,  that  in  this  claufe  of  the  articles  there 
is  no  particular  direction  concerning  the  vefting  of  the  2000/. 
but  the  words  relating  to  it  only  dire6i:  the  payment  of  the  m.o- 
ncy  ;  and  therefore  if  this  had  been  a  legacy  given  by  a  will,  the 
party  would  not  have  been  intitled  to  it,  in  as  much  as  he  died 
before  his  age  of  23.  But  were  thefe  articles  to  receive  this  con- 
fLru6lion,  that  it  (liould  not  be  confidered  as  a  vefted  intereft  in 
Bryan^  by  reafon  that  he  died  before  his  age  of  23,  it  would  de- 
feat the  whole  intention  of  the  articles  :  it  is  indeed  true  that  the 
articles  are  oddly  penned. 

For  though  they  feem  to  be  general,  and  to  relate  to  all  fuch 
fons  as  ftiould  live  to  attain  the  age  of  21,  and  that  the  money 
ftiould  be  paid  them  when  they  Ihould  attain  the  age  of  23,  yet 
the  eldeft  fon  was  only  meant  in  thofe  words  :  and  when  there 
was  an  eldeft  fon  that  attained  his  age  of  21,  he  became  abfo- 
lutely  intitled  to  tlie  money,  and  the  time  of  payment  was  poft- 
poned  only  to  his  age  of  23. 

(i)  See  CZ'Woi-  V.  Talhot,  2  Cox's  P.    Prcuje  v.  Ahlrtgchn,   ante   i  vol.  482. 
IV.  612.     Har,  Co.  Lin,  237,  a,  n.  I.    ^•tdiman  v.  Palling,  poji.  3  vol.  427. 
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CoMBx  V.        The  otiicr  queftion  his  Lordfliip  faid  was  more  dIfEcuIt,  hut 
CoMBt,  ^^Yc  to  form  any  judgment,  his  opinion  was 

that  this  mufl  be  confidered  as  money,  notwithftanding  the  ge- 
neral determination  of  thefe  cafes  was  to  the  contrary  ( i )  :  in 
the  ordinary  ones  of  this  nature  the  original  and  primary  inten- 
tion of  the  parties  appears  to  be,  that  the  money  fhould  be  laid 
out  in  land  :  and  the  other  dire6lions  about  vefting  it  in  the 
hands  of  truftees,  are  only  temporary  provifions  till  that  can  be 
done. 

But  what  is  the  method  taken  in  the  prefent  cafe ;  in  the  lirfl: 
place  the  whole  fum  of  money  is  immediately  vefted  in  the 
hands  of  truftees,  and  then  the  articles  carve  out  certain  pro- 
portions of  the  money,  direding  in  what  manner  it  is  to  be  ap- 
plied;  2000/.  is  to  be  paid  to  the  eldeft  fori,  and  the  1000/. 
for  the  benefit  of  the  younger  children,  in  fuch  manner  as  the 
articles  direcl  ;  there  is  likewife  a  direction  given  concerning 
the  intereft,  how  that  is  to  be  difpofed  of;  and  after  this  is 
done,  then  follows  the  provifo,  which  creates  the  doubt  in  the 
prefent  cafe.  '  . 

gooo/  is  vefted  Provided  always,  and  it  is  farther  agreed,  by  and  between  all 
intrufteeiforthc  the  parties  to  thefe  prefents,  and  hereby  fo  declared,  that  the 
purpofes  tollow-  ^^'^  ^^j^  3000/.  fhall  be  laid  out  in  an  eftate  as  foon  as  con- 
thereof  to  be  paid  veniently  may  be,  and  that  fuch  eftate  fhall  be  purchafed  with 
to  the  eldeft  fon,  the  faid  3000/.  in  the  name  or  names  of  the  faid  Francis  Bennet, 
the  ItntL  ^of    ^^^n  ai^d  Ann  the  intended  wife,  or  the  furvivor  of 

younger  chil-  them,  or  fuch  Others  as  they  fhall  nominate,  dire£t,  and  ap- 
dren,  and  agreed  point ;  and  that  the  faid  eftate  fo  to  be  purchafed  fhall  be  un- 
brSre^Mri!^^^^^  ^^"^^  trufts,  and,  to  the  fame  ufes,  limitations,  and  in- 

/i>f  3000/.  fhould  tentions,  and  fubjecl:  to  the  fame  provifoes,  conditions,  and 
•be  laid  out  m  agreements,  which  are  herein  declared  and  appointed  of,  for, 
iliate  fo  pur-     ^^"^^  concerning  the  faid  fum  of  3000  /. 

chafed  fhall  be  .  „        ,     .  .  .         ,  .  ,  .  , 

to  the  fame  ufes,  &c.  and  fubjecl  to  the  fame  conditions  wnich  are  declared  concerning  tbt  3000/. 
Decreed  th.:t  the  land% pall  be  taken  at  money  ^  the  laying  it  out  upon  real  ejiate  being  merely  to  make  the  fund 
for  the  bentfit  of  the  children  mort  permanent  and Jccure. 

It  is  indeed  true,  that  the  provlfo  dire6ls  this  money  fhould 
be  laid  out  in  the  purchafe  of  an  eftate  j  but  then  it  exprefsly 
declares  that  the  eltate,  fo  purchafed,  ftiall  be  under  the  fame 
trufts  as  are  appointed  concerning  the  fum  of  3000/.  This  is 
a  plain  dire61:ion  that  the  lands  fliall  be  taken  as  money  :  con- 
fider  thif5  then  upon  the  intention  of  the  parties,  as  there  is  the 
fame  diredion  Jibout  invefting  the  1000/.  it  is  impofhble  to  be, 
conceived  that  it  could  be  their  intention  that  the  land  which j 
was  to  be  purchafed  with  the  1000/.  fhould  always  be  conft-j 
dered  as  land,  and  go  to  the  younger  children  and  their  heirs. 
'[  189  3  The  plain  intention  of  thefe  articles  certainly  was  that  hcj 
money  Ihould  ordy  be  laid  out  in  land,  in  order  to  make  it  more 
^  permanent  and  fecure,  and  that  the  land  fliould  be  fold  againj 

\        M'hen  the  children  fliould  have  occafion  for  their  money,  and  his' 
Lordfliip  waspleafedto  decree  accordingly  (2). 

(t)  See  irreJoiiy.  Ftll,  ante  iiy.  be  fetded  by  the  faid  articles,  is  part  of  the 

(2)  Decreed  that  the  fum  of  2000/.  prfonal  eftate  of  the  faid  Bryan  Coombii 
pari  of  the  faid  fum  of  ^oooL  agreed  to    the  fon.    Re^,  Lib.  J,  1740.  tol.  495. 


in  the  Time  of  Lord  Chancellor  Hardwicki, 


Dean  and  Chapter  of  Ely  Ytx{\xs  fVarren^  Jimt  2,  1 74 1.         Cafe  i(5o. 


T 


H  E  end  of  the  bill  was  to  prevent  wafle  in  digging  and 
carrying  away  the  foil  in  manors  that  lie  in  the  levels  in 


Camhr'idgcjlnre, 

Evidence  of  culloins  in  a  neighbouring  manor,  offered  to  be  ^  ncighbo^u!^ng° 
read,  to  fliew  the  cuftoms  of  the  manor  in  queftion.  mano?  fhaii  not 

in  general  be 
admicCUd  to  (hew  the  cuftois  of  another  manor* 

Lord  Chancellor, 

It  is  certainly  the  rule  of  law  In  general,  that  the  evidence  of 
neighbouring  manors  fliall  not  be  admitted  to  fliew  the  cuftom 
of  another  manor,  becaufe  every  manor  is  to  be  governed  by  its  ^ 
own  cuftoms. 

But  this  rule  is  not  fo  univerfal  as  not  to  be  varied  in  fome  Courts  of  law 
-Inftances;  as  in  mine  countries,  Derhyjlnre^  i^c.  the  courts  gyj^^j^g^^r^^^ith 
law  have  admitted  evidence  with  regard  to  profits  of  mines,  i.eg.^,.d  to  piofitt " 
{jT^,  out  of  other  manors  where  they  are  analagous  and  fimi-  ofminesoutof 
lar,  to  explain  or  corroborate  the  cuftom  of  the  manor  in 

'  t  where  they  are 

queftlOn.  fimilir,  to  ex- 

pUin  the  cuftom  of  the  minor  in  (^ueftion. 

Now,  in  the  prefent  cafe,  there  is  a  great  fimilitude  in  the 
manors,  becaufe  this  is  a  fen  country,  which  is  of  very  large 
extent,  and  the  nature  of  fens  and  marfhes  throughout  England 
are  pretty  much  the  fame. 

The  cuftom  here  is,  to  dig  up  the  lord's  foil  for  turf  which  Copyholders  in 
is  a  very  odd  cuftom  if  applied  to  any  other  foil :  but  fenny  'j  jq"^^^ 

and  marftiy  lands  are  often  overflowed,  and  lie  buried  under  up  di'e\ord'$  ibU 
water  for  feven  or  eight  years,  and  produce  no  profit  at  all  to  for  turf, 
the  copyholder,  and  therefore,  by  way  of  compenfation,  when 
the  water  is  drained,  and  the  land  improved  from  the  additional 
foil  brought  by  the  floods,  the  copyholder  may  be  intitled  to 
common  of  turbary ;  and  this  feems  to  be  a  plaufible  pretence 
for  fuch  a  right  •,  and  therefore  the  evidence  offered  by  the  plain- 
tiff muft  be  read. 

Though  depofitions  taken  de  bene  ejfg  are  irregular,  yet  at  the    [  ^9^  ] 
hearing  of  the  caufe  it  is  too  late  to  make  the  obje^lion  for  irre-  It  Is  too  late  at 
gularity;  but  in  fuch  cafe  you  ought  to  have  moved  the  Court  the  cauf''to°obi 
to  difcharge  the  order  for  publication.  je(ft  to  dop  >ii- 

tions  tak.cn  dt 

hifte  (l[t  \  yott  ftiould  have  moved  to  difcharg';  the  order  for  publicaa.)n. 

The  nature  of  common  of  turbary  is  very  well  known,  which  A"  occupant 
is  nothing  more  than  fuch  a  quantity  of  turfs  as  may  be  fuffi-  ^^^^^^^  at  will, 
cient  for  the  houfe  to  which  the  common  is  appendant ;  but  can  never  have 
here  the  cuftom  is  laid,  not  only  in  the  tenants,  but  the  occu-  a  ri-ht  to  a  com- 

*>o,,4-         \'  \    •  1  r     I-        r  '      •    mOii  ot  turbary. 

pants,  which  is  a  very  great  ablurdity,  lor  an  occupant,  wno  is 
no  more  than  a  tenant  at  will,  can  never  have  a  right  to  take 
,  away  the  foil  of  the  lord. 

N  %  The 
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Dean  and  The  Court  of  Exchequer,  where  there  has  been  an  imper- 
^v^v/IrkenJ  modus,  have  taken  a  fliort  method,  by  decreeing  the  de- 
Th\s  court  will  fendant  to  pay  tithes ;  but  this  Court  will  not  put  perfons  to 
not  put  peribns  fet  forth  a  ciiftom  with  fo  much  exa£fnefs  as  is  requifite  at 
cuftom'^wkh  the  ^'^^^^        much  nicety  as  the  Court  of  Exchequer 

exaftncfs  as  is  expe^ls. 

ref[ulfitc  at  law, 

or       the  Exchequer  expedV?. 

The  CLiftomj  in  this  cafe,  is  fo  extraordinary,  that  if  the 
evidence  had  not  been  very  llrong  in  the  fupport  of  it,  -I  fhould 
not  have  directed  an  iflue  to  try  the  cuftom,  but  fiiould  have 
decreed  an  injunClion  to  flay  wafte  in  digging  up  the  lord's  foil. 

Before  the  a£l  of  parliament  in  15  Car,  2.  ch.  17.  for  the 
im.provemcnt  of  the  great  level  of  the  fens,  the  lands  in  quef^ 
tion  were  common,  and  then  they  might  take  away  turf,  but 
being  fevered  by  this  aft  {vide  feci.  38.)  and  annexed  to  parti- 
cular tenements,  it  might  very  probably  lead  the  tenants  into  a 
miftake,  that  they  had  the  fame  right  to  dig  tiu-f  after  feverance 

before. 


Cafe  161.  Roy  Ntxim  TJdC  Duke  of  Beaufort y  JuJie,  5,  174 1. 

The  bill  was  for  ^"F^  H  E  bill  is  biouglit  to  be  relieved  againft  a  judgment  ob- 
reiief  againft  a  £  tained  at  lav/  ou  a  bond  in  the  penalty  of  100/.  and 
bond"^?n  whkh  ^^'^"^i^""^  cxcelfive  damages  of  forty  pounds,  and  for  a  perpetual 
thcpkintiffwaj  hijundion. 

jointly  bound 

wich  his  Ion,  in  the  penalty  of  loo  /.  that  the  fon  fhould  not  commit  any  trcfpafs  in  the  Duke  of  Beauforf% 
royalty,  by  Jhootivg,  hunting,  fjaing,  &c.  except  with  the  licence  of  the  game-keej- er,  or  in  company 
v/ith  a  cjuahlicd  perfon:  the  fon  having  catched  two  flounders  with  an  argling  rod,  the  bond  was  put  in 
fult,  and  judgment  for  the  penaltv  :  the  game-keeper's  brother-in-law,  and  another  fervant  of  the 
Duke^s  afkcd  the  plaintiff's  fon  to  angle  with  them,  wh^^n  he  catched  the  two  flounders  ;  and  the  verd:<Sk 
was  tound  merely  on  their  evidence..  Lord  Hardivicke  decreed  the  plaintiff  Jhoidd  be  relieved  agair^p  tht 
verditly  and  that  the  Duke Jhould  refund  the  lOoL  recovered  on  the  bond,  and  the  40/.  damages. 

was  jointly  bound  with  his  fon  in  a  bond  in 
the  penalty  of  100/.  that  the  fon  fiiouId  not  conmiit  any  tref- 
[  ic)i  ]     pafs  in  tiie  Duke's  royalty,  by  fliooting,  hunting,  fiihing,  tffc* 
unlefs  v.'ith  the  licence  of  the  game-keeper,  or  in  company  with 
a  qaahiied  perfon. 

The  fon  afterwards  having  catched  two  flounders,  with  aa| 
angling  rod,  iii  tlic  l)ukt:'s  royalty,  the  bond  was  put  in  fuitj 
againfl  the  piaintiiV,  and  jiulgmcjit  for  the  penalty. 

Two  of  the  Duke's  fervants,  one  of  tliem  brother-in-law  t( 
7/I,irks,  the  game-keeper,  aiTced  tlie  fon  of  tlie  plaintiff  to  g( 
with  them,  and  divert  hinifelf  with  fifhing,  tlicy  angled  about 
two  hours,  in  a  navigable  river,  and  c-iiclied  t\^'o  iiounders. 

The  verdii^  was  found  by  the  jury  merely  upon  the  evideae€ 
of  thefe  two  fervants. 

The  plaintiff  (his  fon  being  dead)  has  been  obliged  to  pay  the 
I  go/,  the  40/.  colls  of  fuit,  though  the  value  of  the  iicunden  jfed 
w;is  proved  to  be  two  pence  only. 

Thd 


In  the  Time  of  Lord  Chancellor  Hardwickk. 


The  bond  was  given  in  1729,  while  the  plaintiiF  was  under  J;^ 
a  profecatlon,  and  in  cuftody  before  a  juftice  of  peace,  at  the    jj^^yf  q&t. 
information  of  Marks^  the  game-keeper,  for  carrying  a  gun  in 
the  Duk'j's  manor,  and  for  killing  a  dog  belonging  to  the  Duke. 

It  was  not  pretcnd'c^d  that  the  plaintiiF's  fon  killed  any  game, 
but  that  he  carried  a  gun  only. 

Marks  took  him  beibre  a  jullice  of  peace  that  lived  fifteen 
miles  from  the  place,  when  there  v/ere  feveral  neighbouring 
juflices  within  three  miles. 

When  the  plaintiiF's  fon  was  before  the  juflice  of  peace,  they 
threatened  him  with  being  intirely  ruined  by  the  Duke,  if  he 
would  not  agree  to  give  this  bond. 

From  the  year  1729  till  1732,  it  does  not  appear  that  he  ever 
was  guilty  of  any  trcfpafs  j  and  even  after  the  two  flounders 
were  catched,  which  was  in  1732,  no  manner  of  notice  was 
taken  of  it  till  1734?  when  an  information  for  a  riot  having  been 
tried  at  'Winch:^l:er  (in  which  thefe  very  fervants  that  decoyed 
the  fon  into  this  fifhing  were  con\^i£led,  on  the  evidence  of  the 
plaintiff  in  this  caufc)  immediately  after  the  trial,  the  fuit  was 
commenced  upon  the  bond. 

Lord  Chancellor,  j|  ip2  ] 

The  fill  ft  general  queflion  is,  "W  hether  the  bond  v/as  obtained 
by  oppreflion,  and  by  the  impofition  of  the  Duke  of  Beauforf'o 
fervants  ? 

Secondly,  Suppofing  there  is  an  evidence  of  fuch  impofition, 
whether  the  bond  will  be  confidered  only  a  fecurity  that  the 
fon  fhould  not  poach  for  the  future  ? 

Thirdly,  Whether  an  ill  ofe  has  been  made  of  this  bond  ? 
As  to  the  firft  head  of  relief,  opprefjion  and  impofition,  1  am  of 
opinion  there  is  no  evidence  of  either  which  ought  to  induce  the 
If      Court  to  relieve. 

The  plaintiff's  fon  appears  to  have  been  a  perfon  who  made 
a  pra£lice  of  carrying  a  gun,  and  iikewife  was  warned  feveral 
times  by  Marks^  the  garne-kseper,  not  to  come  into  the  Duke*s 
manor:  afterwards  Marks,  being  upon  his  lawful  bufinefs, 
finds  this  young  man,  with  a  gun  in  his  hand^  and  might  have 
jufbified  feizing  the  dog,  and  though  he  fiiot  him,  it  does  not 
jnake  any  great  alteration,  becaufe,  if  any  body  has  fuffered, 
the  Duke  has,  who  loll  the  benefit  of  the  dog,  which  Onould 
have  been  fecured  to  his  own  ufe.  The  carrying  a  gun  and 
ihooting  the  keeper's  dog,  in  return  for  his  own  being  killed, 
was  a  fufficient  juftifi cation  of  Marks  for  taking  the  plaintiff's 
to     fon  before  a  jufHce  of  peace. 

(to!  As  to  the  point  of  taking  liim  before  a  juftice  of  peace  who 
lived  at  the  diliance  of  fifieen  niiles^  it  is  not  a  thing  to  be  com- 
mended, but,  hovv'-ever,  tliat  does  not  prevent  his  liaving  equal 
jurifdiclion  as  if  he  had  lived  in  the  neighbourhood  it  appears, 
befides,  that  the  plaintiff's  fon  had  more  aififtancc  at  IVhicheJler 
than  he  would  h-ive  had  in  any  other  part  of  the  country,  for  he 
bad  the  recorder  for  his  counfel,  and  it  is  very  probable  the 
game-keeper  had  an  eye  to  having  counfel  himfelf,  or  he  would 
not  have  'thought  of  carrying  liim  fo  furs 
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Rot  No  evidence  has  been  attempted  to  be  given  of  tlie  juftlce  of 

'bea^fort.  P?^ce  mifbehaving  in  the  affair-,  on  the  contrary,  he  was  fo  fa- 
An  unqualified  vourablc  as  not  to  levy  the  penalty  of  five  pounds,  which  the 
perfon  fhoounga  ftatutc  givcs  againft  a  perfon  carrying  a  gun  being  unquaUfied  ; 
do^,\v^n  juftify  ^'^^s  there  any  notice  taken  of  killing  the  Duke's  dog  ;  and, 
ajudge  indirea-  howevcr  trifling  it  may  be  called,  if  fuch  a  thing  had^come  be- 
iama^ef  ^^"^^^  ^'^^^  "'^  /W/zj",  on  the  infolcnt  behaviour  of  the  perfon  at 

amagea.         ^^^^  ^.^^  ^^^^        Other  circumftanccs,  I  fhould 

have  made  no  fcruple  of  directing  very  confiderable  damages. 
C  193  ]  counfel  appear  to  have  been  prefent  the  whole  time  before 

the  juftice  of  peace,  though  it  is  not  faid  they  advifed  the  bond, 
yet  I  muft  prefume  they  did,  as  nothing  is  fhewn  to  the  con- 
trary. 

The  taking  Bonds  taken  for  the  prefervation  of  the  game,  and  to  prevent 
poachinVi's^fo?^  poaching,  are  not  only  for  the  benefit  of  lords  of  manors,  but 
thebeneritofthc  cven  of  the  youug  perfons  who  enter  into  them,  as  this  fort  of 
f^^t^f  db^  idlenefs  generally  leads  them  to  worfe  confequences. 
iclds  to  worfe^  As' to  oppreffion,  if  there  had  been  any  illegal  advantage 
coiiiequences.    taken  whilft  he  was  in  cuftody  before  the  juftice  of  peace,  he 

might  have  been  relieved  at  law,  and  there  was  no  occafion 

for  a  fuit  in  equity. 

If  a  perfon  In  But  there  could  be  none  here,  becaufe  his  being  before  a  juf- 
cuftody  contefles  ^'^^  q£  ^.j^g  peacc  was  lawful,  nor  was  there  any  improper  method 

a  judgment,  _  ,        ,    ^   t  •       •         ^1  •  r    1  •     i       i     •  1 

whiiii  his  uied  to  draw  nim  mto  the  executmg  or  this  bond:  mthecom- 
counfel  is  atteod-  iTion  cafe  of  a  warrant  of  attorney  to  confefs  judgment  by  a  per- 
be^iet^fidl  foJ  ""^  cuftody,  if  he  has  counfel  prefsnt,  it  will  not  be  fct  afide 
duiefs.  for  durefs,  where  the  imprifonment  was  legal  ( i ). 

There  is  no  z€t  Though  there  is  no  a£l  of  parliament  which  dire61:s  taking 
whKh' dTrefts  ^^"^^  ^^^^  particular  cafe,  yet  there  are  ilatutes  which  approve 
ta.king  bonds  in  of  it  in  fimilar  cafes  J  as  for  inftance,  the  a(Sls  that  relate  to  the 
this  particular  cuftoms,  cxprcfsly  dire<^l:  and  command  fuch  bonds  to  be  taken 
whirvehte^tf*     P^^^^"^  againft  offences  for  the  future.    The  a£l 

the  cuftoms,  and  Hkewife  againft  deer  ftealing  commands  fuch  bonds  to  be  taken. 
deer^fteSf"^di   ^^^^5  ^*  ^'  ^'  ^5*fi^4'  and  though  tlicrc  is  ux)  authority  in 
reds  fucVbrnids"  ^^'^  prefent  cafe,  yet  it  fhews  the  doing  of  it  is  not  malum  in  fe, 
ib  that  the  doing     The  counfel  for  the  plaintiff"  have  infifted  it  is  an  exceffivc 
ofitisnot^^«/««  penalty,  and  to  be  fure  it  is  a  large  one,  but  I  do  not  know  that 
courts  of  equity,  where  a  bond  is  entered  into  voluntarily,  have 
gone  fo  far  as  to  take  into  their  confideration,  the  greatnefs  or 
fmallnefs  of  the  penalty.    I  fliall  be  extremely  cautious  how  I 
give  an  opinion  that  wnll  fet  afide  fuch  bonds,  which,  if  rightly 
'Hifed,  may  be  of  great  fervice  in  the  prefervation  of  the  game, 
and  an  equal  benefit  to  the  obligors  themfelves,  in  taking  them 
'   ^        out  of  an  idle  courle  of  life,  which  poaching  naturally  leads  them 
into. 

As  to  the  head  of  feciirity ;  it  is  moft  abfurd  to  think  that 
bonds  of  this  kind  were  intended  merely  as  a  fecurity,  and  that 
nothing  is  to  be  recovered  upon  them  (2). 

'  (i)  See  Nic/joIIs  \.  NiMIs,af7te  i  vol.  yUe  Sloman  v.  M^alttr^  i  Bro,  Cha.  Rfp. 
409.  ,  418,  Ben/on  \»  Gih/on,  pojl.  3  vol.  395- 

(2)  Tall  V.  Rylami,  i  Cha,  Ca.  183. 

I  am 


m  the  Time  of  Lord  Chancellor  Hardwicke, 
T  am  of  opinion  when  thcfe  fort  of  bonds  are  given  by  way  of  f 


ftated  damages  between  the  parties,  it  is  unreafonable  to  imagine  b'e'^^'p^ort^ 
they  could  only  be  intended  as  a  bare  fecurity  that  the  obligor  Thefe  bonds 
fhould  not  offend  for  the  future  ;  was  this  the  cafe,  in  what  re-  intended 
fpe£l  is  a  gentleman  in  a  better  condition,  who  has  fuch  a  bond,  that  the^bHgoJ' 
than  Jie  was  before,  if,  after  he  has  obtained  judgment  at  law,  fhaii  not  oftend 
a  court  of  equity  will  give  him  no  other  fatisfadion  than  tlie  b'uV^reT^wa 
bare  value  of  the  price  of  the  game  that  is  killed.  of  ft!ted  damage. 

between  the  pur- 

Thefe  two  heads  of  relief  may  therefore  be  laid  out  of  the 
cafe. 

The  third  is  the  moO;  material  confideration,  and  that  is  the 
ill  ufe  which  has  been  made  of  the  bond. 

No  evidence  has  been  offered  to  (hew  that  ever  the  plaintiff's 
fon  has  been  guilty  of  fliooting,  fifhing,  hunting,  is^c.  from  the 
time  of  the  giving  the  bond  in  1729,  till  May  1732  ;  after  this 
fact  of  catching  the  two  flounders,  which  mud  be  admitted  to 
be  a  breach,  it  refts  for  two  years,  and  no  atlion  was  brought 
upon  the  bond;  then  it  appears  that  the  plaintiff  here  was  awit- 
nefs  in  an  information  for  a  liot  tried  at  Winchejler  affizes  in 
Trinity  term  1734,  where  the  Duke's  two  fervants  were  con- 
vi6led,  and  chiefly  on  the  plaintifl^'s  evidence. 

It  is  a  very  material  circumftance  that  the  plaintiffs  fon  had  a 
licence,  or  at  leaft  an  encouragement  to  fifh,  by  being  in  com- 
pany with  two  of  the  Duke's  fervant,  one  of  which  was  brother- 
in-law  to  Marks  the  game-keeper. 

It  frequently  happens  there  may  be  a  juft  caufe  of  adlion,  yet  where  the  mo- 
the  real  motives  may  be  very  unjufl,  v.diich  a  court  of  equity  will  tives  to  an  a^ion 
always  take  into  their  confideration,  though  they  cannot  at  law  ^^^^  caui?o?ac 
pay  any  regard  to  it.  tion'^was^  juft^a 

court  of  equity 

will  alwuys  take  this  into  confideration,  though  they  caiinot  at  Uw. 

It  appears  by  the  evidence  that  Marks,  who  was  the  game-  Fi^hjng  with  aa 
keeper,  who  had  the  authority  of  the  Duke,  who  has  been  a  wit-  =»"g^^"S'oJ's'^ot 

1  r  o  •  -  1      1        1  !•  poaching,  nor 

nefs  to  the  tranfadtion  ot  the  bond,  gave  a  licence,  or  at  leaft  an  evei  cfte«m«dfo* 
encouragement  to  this  fifliing,  v/hich,  as  it  was  with  an  angling 
rod  only,  could  not  be  called  poaching,  nor  was  it  ever  fo 
efteemed. 

Befides,  in  fuch  a  tra£l:  of  time  as  two  years,  it  is  impofTible 
to  fuppofe  Marks,  the  game-keeper,  could  be  ignorant  of  this 
iifhing,  efpecially  as  his  own  brother-in-law  was  in  company. 

According  to  the  condition  of  this  bond,  the  plaintiif  could 
not  be  relieved  at  law,  becaufe  his  fon  could  not  fifh  without 
exprefs  leave  from  the  game-keeper,  or  in  prefence  of  a  qualifi- 
ed perfon,  fo  that  if  the  Duke  of  Beaufort  himfclf  had  given  leave,    r  j  ^  ^  t 
there  mud  at  law  have  been  a  verdicf:,  becaufe  it  is  not  within  ^ 
the  exprefs  terms  of  the  condition  of  the  bond. 

Now  when  a  man  has  made  this  moderate  ufe  of  his  liberty  of 
fifliing,  and  manifeftly  appears  to  have  had  leave,  it  would  be 
hard  not  to  relieve  againfl  the  judgment,  and  penalty  recovered 
iipon  this  bond  at  law. 

The 
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ThtD  kl  of  '^^^  "^^^  confideratlon  will  be,  as  to  the  cofts  in  this  court : 
B^IufoJt.  though  lam  of  opinion  the  money  muft  be  refunded,  yet  if 
would  be  too  much  to  make  the  Duke  of  Beaufort  pay  cofts, 
becaufe  he  does  not  appear  to  me  to  have  had  the  leaPc  know- 
ledge of  the  circumftances  of  this  cafe,  being  carried  on  merely 
by  his  agent ;  but  if  Marks  had  been  before  the  court,  I  would 
have  decreed  cofts  againft  him  in  equity,  but  as  he  is  not  a  party, 
I  muft  decree  for  the  plaintiff  that  he  fhall  be  relieved  againft 
this  verdi61:,  and  that  the  Duke  iliall  refund  the  igo/.  recovered 
upon  the  bond,  and  alfothe4o/.  damages,  but  give  no  cofts  in 
this  court  on  either  fide. 


Cafe  i62o  Laftgky  verfus  Broivn^  "June  6,  1741. 

JUDGMENT  was  given  in  this  caufe. 

tord  Hard'wlc'ke  ^^^^  ^^'^  httxi  brought  by  the  fifter  and  heir  at  law  of  Ri- 
held,  there  was  chard  Benthally  to  be  relieved  againft  the  deeds  executed  by  Ri- 
no  ground  in  this  Beiithall  in  his  life-time,  to  Mrs.  Elizabeth  Broiun,  and  for 

C3i^  to  relieve  •  • 

either  under  the  infpe£lion  of  the  title  deeds  of  Mr.  BenthalFs  eftate,  which,  af- 
head  of  fraud  or  tcr  his  death,  camc  to  the  hands  of  Mrs.  Elizabeth  Brown,  and 
miilakej  nor  ^^^^j,^  -^^  .j^^  defendant's  cuftcdy,  and  in  cafe  the  le^al  eftate 

any  pretence  to  „    ,       .  ,        ^  ,        ^  .     .       .    ^  ° 

fet  afide  the  GOCS  not  pais  oy  the  deeds,  then  the  piamtur  miiiis  upon  her 
deeds,  and  dif-    right  as  heir  at  law. 

milled  the  bill.       rpi^g  m.aterial  queftion  is,  whether  deeds  executed  by  Mr. 

Richard  BenthalU  an  pld  map,  in  view  and  contemplation  of  a 
marriage  very  much  to  his  own  prejudice,  and  greatly  to  the  be- 
nefit of  Mrs.  Elizabeth  Brown,  the  intended  wife,  fhali  be  efta- 
bliftied  in  this  court,  notwithftanding  the  marriage  never  took 
elie£l: ;  1050/.  a  debt  due  from  Mr.  Richard  Benth all  to  Mrs. 
Elizabeth  Brown  for  fome  years  before,  is  recited  to  be  part  of 
the  confideratlon  of  the  following  deed  of  leafe  and  releafe,  dated 
OBobcr  20,  17  1 8, 

Made  betv/een  Richard  Benthcdl  of  the  firft  part,  Elizabeth 
Brown  of  the  fecond  part,  and  truilees  of  the  third  and  fourth 
parts  ;  reciting,  that  Robert  Beiithall  was  indebted  to  Elizabeth 
Brown  in  1050/.  and  in  coniider ation  thereof,  he  grants  to  truf- 
tees,  and  their  heirs,  to  the  ule  o[  E/izabcth  Brow?i  for  lire,  then 
to  truftees  to  preferve  contingent  remainders,  then  as  and  for 
all  manors,  lands,  i^c»  or  fuch  part  thtreof  as  ilie  the  faid 
^  Elizabeth  Bro-zu/i  ftrall  think  proper,  to  the  ufe  of  truftees  and 
their  heirs,  during  the  life  of  fuch  perfon  only  as  (he  the  faid 
[.  19^  ]  Elizabeth  Brown  ftrall,  by  any  writing  or  M'rititigs,  executed  by 
her  in  the  prefence,  tsfc,  or  by  will  executed,  tsfc,  either  abfo- 
/'lutely  or  conditionally  dire£t,  limit,  and  appoint  in  truft  for 
fuch  perfon,  b^r. 

And  for  want  of  fuch  appointment  as  aforefaid,  to  the  ufe  of 
Thomas  Wild  his  executor,  if^c,  for  the  term  of  500  years,  with- 
out impeachment  of  wafte,  fubjecf  to  the  provifoes,  povvcrs, 
K5.L»  herein  after  declared  concerning  tlie  fame  ^  and  from  and 
jiftcr  the  expiration,  or  other  fooner  determination  of  the  500 

years 


in  tlie  Time  of  Lord  Chancellor  HARDwiCKEt 


y^ars  term,  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  Langley 
fi>id  Elizabeth  Brown  ;  and  for  want  of  fuch  ifflie,  then  to  the 
ufe  of  fuchperfon  andperfons,  his,  her,  or  their  heirs,  for  fuch 
eilate  and  eftates,  and  in  fuch  manner  as  the  faid  Elizabeth 
JBroivfi^  whether  fole  or  married,  and  with  or  without  the  con- 
fent  of  any  hufband  fhe  fhall  happen  to  have,  fhall,  by  any 
y/riting,  ^V.  or  by  will  or  writing  purporting  a  will,  direct, 
limit,  and  appoint,  and  chargeable  with  any  fum,  t^c.  not  ex- 
ceeding I  coo/. 

And  it  is  agreed  by  and  between  the  faid  parties;,  that  all  and 
every  appointment  made  by  the  faid  Elizabeth  Brown,  by  virtue 
of  the  powers  in  this  deed,  may  Jrom  tiim  to  time  be  revoked  and 
a  new  appointment  made. 

And  for  want  of  fsich  appointment,  then  to  the  ufe  of  the  faid 
Elizabeth  Brown^  her  heirs  and  affigns  for  ever. 

A  power  to  Elizabeth  Brown  to  fell  the  premifTes  to  pay  in- 
cumbrances. 

A  general  warranty  by  Mr.  Richard  Benthall^  who  covenants 

that  he  is  feifed  in  fee,  has  full  power  to  grant,  that  Mrs. 

Brown  and  her  heirs  fhall  peaceably  enjoy  *,  that  the  premiffes 

are  free  from  incumbrances,  except  a  mortgage  of  1200  /.  and 

the  recognizance  of  1000/.  and  that  he  will  at  his  own  expencc 

4o  further  a£ls  to  alTure. 

The  term  of  500  years  is  declared  to  raife  portions  out  of  the 

eftate  for  the  younger  children  of  the  faid  Elizabeth  Brown^  not 

exceeding  1000/. 

The  deed  of  appointment  of  November  3,  17 18,  recites  the 

powers  created  by  the  foregoing  fettlement  in  the  nril  place,  and 

then  follows  the  appointment. 

"  Now  know  ye,  that  I  the  faid  Elizabeth  Brown  in  purfuance 

*^  of,  i^c.  do  by  thefe  prefents,  ^c,  appoint,  limit,  give,  and 
grant  all  and  fingul^^r  the  faid  maqor  of  Benthall^  and  all  and 
every  the  lands,  and  the  reverfion  and  reverfions  thereof, 
expectant  upon  my  death,  in  cafe  I  fhall  die  before  my  inter- 
marriage  with  the  faid  Richard  Bev.thall^  to  hold  to  him  the 
faid  Richard  Benthnll^  his  heirs  and  affigns  for  ever,  fubje£t 

*'  neverthelefs,  and  upon  this  exprefs  condition,  that  the  faid 
Richard  Benthall^  his  heirs  or  affigns,  fhall,  within  the  fpace 

"  of  1 2  months  next  after  my  deceafe,  pay  to  my  brother  John 

"  Brownlhz  fum  of  300/.  to  Ralph  Brown  200  L  ^ndi  to  Mary    r  jp^  ] 
Brown  20c/.  but  in  cafe  the        Richard  Betithall  fhali  marry 
me  the  faid  Elizabeth  Brow?i^  then  I  do  hereby  declare  the 

**  appointment  and  all  and  every  thing  contained  therein  lliali 

"  be  void." 

The  fecond  deed  of  appointment  bears  date  March  1 1,  17 19, 
recites  the  leafe  and  rcleafe,  and  tlie  foregoing  appointment,  and 
^hen  follows, 

"  Now  know  ye,  that  I  the  {-aA  Elizabeth  Brown^  for  good 
and  valuable  confideration-me  hereunto  movlnof.  and  in  e\:e- 
cution  and  performance  of  the  faid  power  refervcd  to  me  in 
and  by  the  laid  in  part  recited  indenture  of  releaie,  and  alfo 
"  m  execution  and  performance  of  all  and  every  other  power. 
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Brown  ^  referred  in  and  by  the  faid  indenture,  or  otlierwlfe ;  I 

the  faid  Elizal^et/j  Brown,  by  thefe  prefents,  under  my  hand 

"  and  feal,  by  me  attefted  in  the  prefence  of  C.  and 

E/»  B.  do  appoint,  limit  and  dire6l  all  and  Angular  the  manor, 
b'^.  in  the  faid  recited  indenture,  fhall,  from  and  after  the 
deceafe  of  me  the  faid  Elizabeth  Bmun,  be  had,  held,  and 

"  enjoyed,  i^c,  unto  and  to  the  ufe  of  the  faid  Richard  Benthall 
for  his  life  ;  And  I  do  by  thefe  prefents  aihgn  and  fet  over  all, 
l^c,  to  the  faid  Richard  Benthall^  and  his  affigns,  for  the  term 

*'  of  his  natural  hfe,  and  from  and  after  the  feveral  deceafes  of 

*^  mc  the  faid  EliT^aheih  Brown,  and  the  faid  Richard  Benthall, 

*^  then  to  the  heirs  of  the  body  of  me  and  the  faid  Richard 
Benthall  \  and  for  want  of  fuch  ilTue,  to  the  ufe  of  my  brother 
John  Brown,  and  the  heirs  of  his  body ;  and  in  default  of 

"  fuch  ifluc  of  John  Brown,  the  like  limitation  to  Ralph  Brown ; 

**  and  in  default  of  fuch  iffue  of  Ralphs  the  like  limitation  to 

*•  ^Mary^  with  remainder  to  fuch  perf®ns  as  Elizabeth  Brown 
fhould  appoint,  with  a  power  of  rcwcation  by  the  faid  Eliza- 

«  beth  Rrown:' 

A  Hated  account  between  Richard  Benthall  and  Elizabeth 

Brown  with  relation  to  the  1050/.  produced  by  the  defendant, 

and  not  controverted  by  the  plaintiff. 

Elizabeth  Brown  levied  a  fine  in  Trinity  term  8  C  i.  two 

years  after  the  death  of  Richard  Benthall,  and  declared  the  ufe  of 

it  to  herfelf  and  her  heirs. 
ipSj        ^^I735>  long  after  the  fine,  was  the  prefent bill  filed. 

To  this  Elizabeth  Brown  pleaded  a  purchafe  for  a  valuable 

confideration,  which  was  over-ruled,  and  (he  was  ordered  to 

anfwer. 

After  the  plea  was  over-ruled,  Elizabeth  Brown,  in  Eajler 
term  1737,  fuffered  a  common  recovery,  in  which  (he  comes  in 
as  vouchee^  and' declares  the  ufe  of  it  to  herfelf  in  fee. 

This  being  the  ftate  of  the  cafe,  the  plaintiff  prays  that,  as  ihc 
is  heir  at  law  of  Richard  Benthall,  the  court  either  upon  the 
foundation  of  her  having  the  legal  eflate  will  decree  the  poffeffion 
to  her,  or  that  the  deeds  may  be  fet  afide  on  account  of  fraud 
and  impofition. 

Lord  Chancellor, 

Firft,  As  to  the  plaintiff's  legal  right  to  the  eflate  in  pof- 
feflion. 

Secondly,  if  flie  has  no  fuch  legal  right,  then  whether  flic 
ought  not  to  be  relieved  on  the  point  of  fraud  and  impofition. 

Thirdly,  if  there  is  no  fraud  or  impofition,  v/hcther  fiie 
ought  not  to  be  relieved  on  the  fuggeilionof  miilakes  and  blun- 
ders in  the  drawer  of  the  deeds,  contrary  to  the  intention  of  the 
parties. 

There  has  been  one  general  obje£lion  made  againft  this  bill, 
that  the  plaintiff  ought  to  be  left  to  her  remedy  at  law  by  eje6l- 
ment. 

In 
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In  the  firft  place  the  plalntlfF  is  heir  at  law,  and  where  fhe  I'ANottY  r. 
cannot  proted  herfelf  by  fliewing  her  title,  as  the  deeds  and  ^/i^'^e'^'^^riont 
writings  are  admitted  to  be  out  of  her  hands,  flie  may  properly  cannot  fhew  a 
come,  into  this  court.  Vu^^ 

.  ,  the  writings  be- 

A  fecond  reafon  for  the  bill  is  the  applying  by  way  of  re-  hlrX^hcy^^y 
demption,  for  this  eflate  is  allowed  to  be  incumbered  with  700/.  properly  come 
and  therefore  flie  was  regular  in  coming  here  to  compel  defend- 
ants  to  take  their  money, 

A  third  reafon,  that  the  charge  of  700/.  is  by  way  of  condi- 
tion that  the  heirs  do  pay  within  1 2  mi)nth.s,  i^c,  now  as  the 
condition  is  broken  by  the  700/.  not  being  paid  within  12 
months,        I  doubt  they  could  not  prevail  at  law. 

As  to  the  merits  of  the  title  at  law  it  depends  upon  two 
points : 

Firft,  Upon  the  efFe£l  of  the  deed-poll  of  the  third  of  Novem- 
ber 1 7 1 8,  out  of  which  fcveral  points  arife. 

Secondly,  What  is  the  effedl  of  the  a6ts  fubfequent  to  this     [  ipp  J 
deed-poll  of  the  third  of  November  17 18,  and  alfo  what  kind  of 
eftate  Elizabeth  Brown  took  under  the  indenture  of  leafe  and  re- 
leafe  of  the  20th  of  OBoher  1718. 

She  took  an  eftate  for  life  with  a  remainder  in  tail,  ^V.  Fide 
the  words  of  the  deed  itfelf. 

As  to  the  appointment  under  the  deed-poll  of  the  third  of 
November  1718,  it  certainly  was  a  good  appointment  of  the  re- 
mainder in  fee  expeftant  upon  her  eftate-taii. 

The  next  thing  to  be  confidered  on  the  deed-poll  is,  whether 
this  conveyance  only  operated  out  of  her  power,  or  out  of  her 
intereft  alfo  (i ). 

And  it  is  neceffary  for  this  purpofe  to  confider  the  words  of 
the  deed. 

Now  know  ye,  that  the  fald  Elizabeth  Broiun  in  purfuance 
of,  ^c,  doth  by  thefe  prefents,  ^r.  appoint,  limit,  give  arid 
grant  all  and  fmgular,  ^c.  and  the  reverfion,  (^c,  in  cafe  I  fnali 
die  before  my  intermarriage  with  the  faid  Richard  Benihall^  to 
hold  to  him  the  faid  Richard  Benthally  his  heirs  and  aifigns  for 
ever. 

By  the  words  of  the  deed  it  is  confined  to  fome  power  ;  it  is 
plain  therefore  nothing  palled  by  this  deed  in  point  of  law,  but 
the  remainder  in  fee,  and  her  ellate-tail  remained  undifturbed, 
and  not  touched  by  the  power  :  now  flie  does  not  only  limit 
and  appoint,  but  fhc  gives  and  grants ;  confider  then  whether 
it  can  take  efFe<£l  out  of  the  intereft  abftracled  from  the  power. 
In  the  firft  place  there  is  no  confideratlon,  in  the  next  place  no 
livery,  and  therefore  there  is  no  way  of  fupporting  it  but  to  make 
it  operate  by  way  of  releafe  to  Richard  BcrUhall^  as  being  in 
pofleiTion.    Co.  Liit.fecl.  460./.  270.  b. 

(l)  Fide  Sir  Ed'ward  Ckre^s  cafe,  6  C^,  18,  a,  Har,  C<?.  Lin.  l\z.  a,  n  i. 
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Langley  V.  Jf  taken  upon  this  foot,  it  will  be  fufEcient  to  create  a  bafe 
^        . '       fee  to  Mr.  Benthall^  voidable  by  the  iflue  in  tail ;  for  if  tenant 

If  tenant  in  tan,  •     ^  -i  .    ,      .      ^  . 

remainderinfee,  tail,  remainder  in  tee,  grants  any  eltate  to  A.  to  commence 
grants  an  eilate  in  poiT^fTion  after  the  death  of  tenant  in  tail,  and  afterwards 
m-^ce  afL^r^he  ^^^^^^'^  ^  ^^^^  Other  ufcs,  the  cftatc  of  J.  is  merged  in  the  fine, 
death  of  tenant    Vide  Syimnds  vcrfus  Cudmcre^  Salk,  338  (i), 

in  taily  and  then  * 
levies'  a  line  to  other  ufes  J  AJ's  eftate  is  merged  in  the  fing. 

The  queftion  then  will  come  to  this,  whether  the  grant  to 
Richard  Benthall  can  amount  to  a  conveyance  in  poffeihon  ;  ^and 
I  think  it  cannot,  for  it  was  intended  only  to  take  efFe6l  after  her 
death,  and  not  to  pafs  any  eftate  in  pofleirion. 
[  200  ]  The  next  queition  will  arife  upon  the  a£ls  which  were  fub- 
fequent  to  the  deed-poll. 

The  firft  tranfa£lion  was  the  deed  of  the  i  ith  of  March  17 19, 
being  an  appointment  to  new  ufes, 

A  (Irong  objeftion  has  been  made  on  the  part  of  the  plaintiff, 
that  it  is  intirely  void,  becaufe  Elixaheth  Brown  had  made  the 
former  appointment  without  referving  a  power  of  revocation  j 
and  for  this  purpofe  the  cafe  of  Hdi  verfus  Bond  has  been  very 
much  relied  on  as  the  governing  cafe*. 
The  decree  in      But  I  am  very  doubtful  whether  that  cafe  will  govern  the 
f  pe-T to^ thl  """^  prefent,  though  I  inclined  at  firft  that  it  would.    This  cafe  was 
houfe  of  Lords    heard  before  Lord  Harcoiirt^  who  had  it  ftated  for  the  opinion 
was  affirmed  by  of  the  Judgcs  of  the  court  of  King's  Bench,  and  on  an  appeal  to 
I^fnbn^ofThr         houfe  of  Lords,  the  decree  was  affirmed  by  the  unanimous 
Judges  of  the     Opinion  of  the  Judgcs  of  the  couit  of  Commou  Pleas,  and  court 

^d£x?heil^'i-  E^^chequer. 

^  *  In  the  prefent  cafe  here  are  two  powers  in  the  very  creation  ; 
apowxr  to  appoint  ufes,  and  a  power  to  revoke  ufes  :  now  the 
power  to  appoint  ufes,  Elizabeth  Brown  has  executed  by  the 
deed  of  the  third  of  Nruemher  1718,  but  the  power  of  revocation 
has  never  been  executed  at  all  till  the  deed  of  the  i  ith  of  March 
1719;  then  the  queftion  will  be,  whether  both  might  not  be 
executed  once,  as  they  feem  to  be  difiincl;  and  fcparate  pov/ers  : 
In  Hcli  and  Bond  the  power  of  revocation  was  executed,  and 
the  doubt  was,  whetlier  the  ufes  could  be  revoked  toties  quoties^ 
■without  referving  a  pov/er  of  revocation. 

*  A  man  makes  a  fet'denicnt,  wherein  was  a  power  from  time  to  time  to  revoke 
tJie  ufes  and  to  li.nit  and  declare  new  ufes  5  in  puviuance  orchis  power  he  revokes  the 
cid  ufes,  ap.d  by  the  f;'.mcd':;!d  limits  new,  without  annexing  any  new  power  of  revo- 
cation to  thofe  ricv  ulcs ;  afc'jrwaid;,  thiiiicing  he  had  by  tht;  hrfl:  fettleineiU  a  puwcr 
of  revocation  tutlcs  quof'ic; ,  he  [i^j  another  deed  revokes  the  and  again  declares  outier 
uf^s  oF  tiie  fime  binds. 

li  w  .s  <b-crcf'd  l:lj;'.t  iiis  pov/cr  of  revocation  by  the  finl  deed  was  executed,  and  at  an 
end,  :i>!d  by  .:(jnfv;tiuen.:e  ch..:  ■  he  ix  \  ocaLton  ..f::  rv/ards  was  without  any  warrant,  and 
the  uks  iiruit.d  on  the  firfc  rcvocalion  mu!t  llar.d.  Eq.  Ca.  Abr.  34.2  (2). 

(1)  But  if  tenant  in  tall  coriveys  to        (2)  Pre.  Chn.  474.  S.  C.    Sec  Dioje's 

one  tiuring  his  own  lite  or  covenant,   to  ca  e,  i  l  o.    173.  ^i.  ij-  J'Jnes  v.  MayiclitjUr^ 

fland  fcifcd  to  the  ufc  of  himfcif  for  life,  I  Fen'.  198.  Tryni'om  v.    ird'h,  2  VeJ\ 

^<jj':ib  a  ranaindLY  0  ctr^  this   rcinainucj-  it  ill,  Z,-':^tb\i,  ]>' ooljlon ,  2  BiC'w  i-S^. 
fccms  is  void  in  its  crcaiion.    See  Ma- 
cb  'Ul  V.  CUik,  2  oW/j.  6i^\-  620. 

There 
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There  is  no  occafion  to  give  a  determinate  opinion  on  this  Lakgley 
point ;  for  even  fuppofing  the  ufes  of  the  deed  in  March  17 19,  ^^^.^n, 
are  void,  I  think  the  lifes  of  the  deed  in  November  1718,  are  weii 
barred  by  the  recovery  in  1737. 

What  is  the  confequence  of  the  fine  ?  Why  fiie  has  barred  her 
eftntc-tail  by  virtue  of  the  ftatute  of  4  H.  7.  and  hkewife  difcon- 
tiuued  the  remainder  in  fee. 

But  it  is  fllll  flronger,  if  you  confider  the  deed  of  November^     [  201  1 
1718,  as  operating  only  out  of  her  power  according  to  Sy^nonds 
, verfus  Cudmore,   i  Balk.  338  (i). 

The  next  confideration  is  the  recovery  •,  I  am  of  opinion  that  as 
the  remainder  in  fee  was  difcontinued  by  the  fine,  fo  it  was  well 
barred  by  the  recovery. 

It  was  made  a  qticftion  icq  years  a^o,  whether,  if  tenant  in  ^  ^5"= 
tail,  remainder  m  lee,  levied  a  nne,  a  common  recovery  would  is  now  fettled, 
have  barred  the  fee.     Cro,  El.  388.  Barton  verfus  Lever.    Poph.  thiit  if  tenant  in 
roc.  But  this  point  is  now  fully  fettled,  and  there  is  not  fo  much  V"'^^  remaindes 
as  a  ja  'iitllla  juris  remaining  to  the  ilTue  in  tail  (2).  fine,  a  common 

recovery  bars 

the  fee,  and  the  iflae  in  tail  have  not  a  JcmtMla  juris. 

Suppofing  it  poffible  the  deed  of  the  third  of  November^  ^  7 1  ^> 
was  intended  to  takeefreft  out  of  the  interefi:  ;  I  think  it  would 
be  void,  becaufe  it  is  not  to  take  effe6t  in  poffeffion  till  after  her 
death,  and  the  confequence  of  this  is  that  fne  remained  tenant  in 
tail  with  remainder  in  fee  to  Richard  Berithally  and  fo  was  barred 
by  the  recovery. 

Another  point  to  be  confidered^  which  is  as  to  the  elFedl  of 
the  fine. 

I  take  it  to  be  a  fine,  with  proclamations  and  non-claim. 

By  the  deed  of  appointment  in  November  1 7 1 8,  in  cafe  Eliza- 
heth  Brown  did  not  marry  Richard  Bent  hall  in  her  life -time  (he 
makes  him  tenant  in  fee  ,  he  dies,  ftie  enters  and  gains  a  pof- 
feffion  by  abatement,  levies  a  fine,  and  five  years  pafs  ;  confider 
then  whether  the  plaintiff  by  this  means  is  not  efFe£lually  barred 
of  any  legal  right. 

The  counfel  for  the  plaintifl^  have  founded  their  relief  ia 
equity  on  three  grounds, 

Firft,  On  account  of  fraud  and  impofition. 

Secondly,  that  as  this  deed  was  made  in  view  of  marriage,  as 
it  has  not  taken  eiTe6l,  it  is  confequently  void. 

Thirdly,  Upon  the  miftake  and  mifapprehenfion  of  the  drawcF 
of  the  conveyance,  contrary  to  the  defign  and  intention  of  the 
parties  conveying. 

As  to  the  ^x^k^  fraud  and  impojition-,  here  is  no  proof  in  the 
caufe  of  actual  fraud  :  it  appears  in  evidence  that  Richard  Ben^ 
thall  was  a  man  of  very  good  underftanding,  and  hkewife  bred  to 

(  I )  If  the  deed  of  the  3d  of  Kov.  ,1718,  then  the  fine  would  have  corroborated  the 

had  been  conhdered  as  operating  upon  ftate  of  Che  grantee.    Seymour''s  cafe,  10. 

the  infa-eji  of  Mrs.  Bro\v;i,  Ic  as  to  pais  a  96.  «. 

deteraunabk  by  the  iuue  in  tail,  (s)  See  2  Cruift  200,  201, 

the 
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It  is  no  ground 
for  a  court  of 
equity  tofetafide 
a  deed,  that  a 
pcrion  put  an 
wnguarded  con- 
fidenac  in  an- 
other. 


This  court  will 
notjudge  accord- 
ing to  ftridl  rules 
of  law,  on  a  gift 
of  lands  caufa 
tnaty;monu  prdt- 
iocuti. 

Though  the  con- 
lide  rati  on  is  not 
expreflcd.  in  a 
deed,  yet  if  the 
court  fees  what 
was  the  material 
confideration,  it 
hak  great  weight, 
notwithftanding 
the  ftatute  of 
frauds. 


tlie  law ;  that  he  did  not  rafhiy  and  precipitately  engage  in  this 
deed,  but  took  three  days  to  confider,  and  give  inftruftions 
about  this  fettlement :  neither  is  there  a  fyllable  of  proof,  that 
Mrs.  Elizabeth  Brown  herfelf  ufed  any  art  to  impofe  upon  him, 
or  to  draw  him  in  to  execute  this  deed  in  her  favour. 

If  there  is  no  proof  of  a£tual  fraud,  then  confider  the  circum- 
flance  of  fraud  arifing  from  the  internal  evidence  in  the  deeds 
tliemfelves  ;  now  it  muft  be  admitted  that  there  are  fuch  marks 
of  fraud  upon  the  face  of  it,  as  may  juftly  create  fufpicion  in  any 
court  whatever:  it  cannot  be  called  a  purcliafe,  becaufe  X050/. 
the  pecuniary  confideration,  is  by  no  means  equal  to  the  value 
of  the  eftate  ;  but  then  the  queftion  will  be,  whether  this  ob- 
je<£lion  may  not  be  anfwered  by  the  apparent  intention  of  Mr. 
Richard  Betithall^  that  the  whole  eftate  fhould  pafs  to  her  in  pof- 
feffion  in  his  life-time,  which  is  manifeft  from  his  declarations 
both  before  and  after  the  execution  of  the  deed. 

That  a  perfon  puts  a  groundlefs  and  unguarded  confidence  in 
another,  is  not  a  foundation  in  a  court  of  equity  to  fet  afide  a 
deed  •,  but  it  is  plain  that  fhe  had  an  equal  confidence  at  leaft, 
for  it  appears  in  the  caufe  that  (he  trufted  him  for  a  long  time 
with  1050/.  of  her  money,  without  taking  fo  much  as  a  note  of 
hand,  or  any  other  fecurity  whatever. 

The  fecond  ground  of  relief  is  that  as  the  deed  was  made  in 
view  of  marriage,  which  never  took  efFe6l,  the  deed  is  confe- 
quently  void. 

The  law  of  Scotla?id  on  this  point  is,  Canfa  data  non  fectita^ 
like  an  exchange  between  parties,  if  not  executed  on  one  fide, 
it  is  void  on  the  other  :  but  I  do  not  think  I  am  to  judge  here 
according  to  the  ftii<S^  rules  of  law  with  relation  to  a  gift  of 
lands  caiifa  matrimonii pralocuti  {  I ), 

It  is  objected  by  the  defendant's  counfel,  that  to  go  upon  this 
ground  of  relief,  the  marriage  not  taking  effcB,  would  be  con- 
trary to  the  ftatute  of  frauds  and  perjuries,  becaufe  here  is  no 
confideration  of  marriage  exprefTed  in  the  deed  itfelf  j  but  there 
are  many  cafes  in  this  court  where  though  the  confideration  is  not 
exprefTed  in  a  deed,  yet  if  it  appears  to  the  court,  what  was  the 
real  and  material  confideration,  it  has  had  great  weight  with  the 
court  notwithftanding  the  ftatiiteof  frauds  and  perjuries  (2). 

But  the  ffrongefk  part  of  the  defendant's  cafe  is,  that  though 
there  was  a  marriage  intended,  yet  this  deed  was  not  to  be  the 
marriage  fettlement,  but  if  the  marriage  took  effe61:  a  new  one 
was  to  be  executed,  and  it  appears  in  proof  that  this  was  the 
defign. 


(i)  It  is  obfervable,  that  if  a  woman 
in  confideration  of  marriage  gave  lands  to 
her  intended  hulband,  and  ihe  n^arriage 
did  not  take  effed,  then  the  woman  was 
in  titled  to  her  writ  of  caufa  matrimo7iii 
frakcuti.    But  on  the  other  hand  if  a 


man  had  given  lands  to  a  woman  6n  the 
like  occafion,  Hie  would  have  been  in- 
titled  to  the  lands,  tho'  the  marriage  did 
not  take  efFeft.  Fitz.  JV.  -5.  47 1,  47i» 
(2)  See  Lloyd     Spillet,  ante  150. 
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But  however  abfurd  the  intention  of  this  deed  feems  to  be,  yet  ^' 
Elizabeth  Brown  might  provide  for  all  the  ufes  of  the  marriage 
fettlement  under  it,  if  flie  thought  fit. 

The  third  ground  of  relief  is,  miflakes  and  mifapprehen-  Miftakes  and 
fions  in  the  drawer  of  the  deeds  contrary  to  the  defign  of  the  ^^f/;frhc'd"r!w. 

parties.  ers  of  deeds,  arc 

as  much  a  head 

And  to  be  fure  this  is  as  much  a  head  of  relief  as  fraud  and  otrthef  ^^^f^^^ 
impofition  (i),  and  under  this  head  it  is  infifted  on,  that  the  impoi 
deed  was  intended  only  by  way  of  mortgage  or  fecurity  ;  but,  on 
looking  into  it,  nothing  of  this  kind  appears  upon  the  face  of  it ; 
the  only  thing  that  has  at  all  the  air  of  it,  is  the  Rated  account 
of  the  fame  date  with  the  leafe  and  releafe  Oclober  the  20th y 
17 18.  But  I  am  of  opinion  this  was  only  done  with  r(j:gard  to 
the  1050/.  and. to  create  an  evidence  of  the  debt. 

The  next  thing  infilled  on  in  behalf  of  the  plaintiff  is,  that 
If  the  conftrudion  of  the  deed  of  OBober  20,  1718,  fhould 
prevail,  which  the  defendant  endeavours  to  put  upon  it,  then 
there  is  not  fo  much  as  an  ellate  for  life  given  to  Richard  Beti'- 
thall  before  the  marriage,  which  is  always  ufual  in  marriage  fet- 
tlements. 

I  do  take  this  to  be  a  blunder  in  the  drawer  of  this  con- 
veyance, and  therefore  if  Mr.  Benihall  in  his  life-time  had 
come  into  a  court  of  equity  to  be  relieved,  tlic  court  would 
have  done  it  on  conditions  j  but  this  is  of  no  confequenc^  to  the 
plaintiff. 

The  great  point  for  the  plaintiff  is,  that  taking  the  deed-poll 
of  the  third  of  November  i^iS,  as  part  of  the  agreement,  the 
drawers  of  it  have  fo  framed  it  as  to  let  Mrs.  Elizabeth  Brown . 
bar  the  remainder  by  the  eflate-tail  being  left  in  her  power,  and 
that  fhe  has  taken  an  undue  advantage. 

If  this  had  appeared  in  the  caufe,  I  fliould  have  been  of  opi- 
nion to  relieve  ;  but  I  muft  own,  after  confidering  the  evidence 
with  all  the  care  and  circumfpe6lion  I  am  mafter  of,  I  cannot 
find  fufficient  proof  of  an  undue  advantage  :  three  witnefles 
fpeak  fully  to  Mr.  Benthall's  mind  and  declarations  with  regard 
to  his  great  love  and  afFeftion  for  Mrs.  Elizabeth  Brown^  and 
his  defire  that  flie  fhould  have  the  whole  eflate,  and  that  he 
expreffed  himfelf  fo,  both  before  and  after  the  execution  of 
the  deed. 

I  am  very  doubtful,  as  the  deed  of  the  20th  of  OElober  17 18 
is  worded,  if  Mrs.  Elizabeth  Brown  might  not  toties  quoties  re- 
voke the  ufes  of  any  deed  :  but  if  fhe  could  do  the  fame  by  a 
fine,  a  court  of  equity  will  not  take  the  power  from  her. 

Though  there  is  only  parol  evidence  of  Mr.  BenthalFs  in-    [  204  ] 
tention  that  Mrs.  Elizabeth  Brown  fliould  do  what  flie  thought 
fit  with  the  eflate,  yet  this  is  fuflicient  to  rebut  an  equity  :  and 
in  this  light  is  like  the  cafe  of  Standard  verfus  Metcalf  before 
Lord  Talbot, 

Length  of  time  is  a  material  ingredient  for  the  defendant, 
becaufc  it  may  have  prevented  her  from  having  the  benefit  of 


(i)  Vidi  Simeon  v.  Vaughan,  ann  33. 

«  fuch 
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CASES  Argued  and  Determined 


I^ANGLEY  V.  fucK  evidence  as  fhe  might  have  had  if  the  plaintiff  had  applied 
Brown.       ^^^^^^  ^^^^^^ 

On  the  whole  I  do  think  there  is  not  any  room  to  relieve 
upon  the  feveral  heads  of  fraud,  intended  marriage  or  miftake, 
or  to  fet  afide  the  deed,  and  therefore  as  to  this  the  bill  muft  be 
difmiffed. 

But  hovi^ever,  I  will  leave  it  to  the  plaintiff's  choice,  whether 
fhe  will  try  the  right  at  law  ;  and  if  fhe  has  a  mind  to  try  it,  I 
will  Gfive  her  the  ailiftance  of  this  court  in  clearing  all  difhculties 
by  removing  the  term  for  500  years,  out  of  her  way,  fo  that  fhe 
may  be  able  to  come  at  the  right* 


/Lt(M   Cafe  163.  Khiajlon  verfus  Clarl^  Trinity  vacation,  I74i* 

T.  i?.  on  his  Cf^H  0  M  A  S  Delahay  on*his  marriage  fettled  his  eflate  on 
mamage  fettled  JL   j^jj^fgif  for  lifg   on  his  wife  for  life,  remainder  to  truflees 

his  eftate  on  .      '  f  i  •      r  n  i 

himfeif  for  life,  to  preierve  contnigent  remamders,  remamder  to  nis  nrit  and 
on  his  wife  for  every  Other  fon  in  tail  male,  remainder  to  himfeif  in  fee  ;  there 
tftrufte'^f 'Jf'  was  iiihe  a  fon  ;  T/mnas  the  father  died  indebted  by  bond,  the 
preferve,  Csfc.  fon  died  afterwards  without  iffue,  but  by  his.w^U  had  devifed 
remainder  to  his  jj^^  ^^^^^  defendant  Clark  in  fee. 

firft  and  every 
other  fon  in  :ail 

male,  remainder  to  himfeif  in  fee ;  a  fon  born,  the  father  dies  indebted  Jjy  bond,  the  fon  afterwards 
dies  without  iiTue,  but  by  liis  will  devifes  the  eftate  to  the  defendant  in  fee.  Lord  Hard'wlcke  held y  thi 
^.rfion  being  come  into  pojjcjfiony  luas  aJJ'ets  to  pay  the  father'' s  debts,  notiv'ithjiand'wg  the  de'vlfe  of  the fon  (i). 


rcver  \ 


Lord  Chancellor, 

The  queftion  is,  whether  the  reverfion  in  fee,  which  is  now 
come  into  poffeinon,  fliall  be  alTets  to  pay -the  bond  debts  of 
Delahay  the  father. 

I  am  of  opinion  that  this  reverfion  being  come  into  poifefTion  is 
affets  to  pay  the  de'  -ts  of  the  father,  notv/ithflanding  the  fon  has 
devifed  it  to  the  defendant. 
Thedefeain  I'j    Before  the  ilatute  of  3  W,i^,  cap.  14.  the  heir  was  not  bound  by 
^^^f'^^^^^  lands  defcending  to  him  where  fold  or  aliened  before  a£lion 
ve^yanccs,  is  re-  brought,  and  if  an  obligor  devifed  his  land,  the  devifee  fo  fell- 
medicdby  3 /F.  ing  was  not  liable  to  the  obligee  :  this  ilatute  was  to  remedy  the 
i^  M.cap,  14.    (Jefe^i;  in  10  Eiiz.  Cup,  5,  of  fraudulent  conveyances,  and  to  ex- 
r  ]     ^^"^^         fraudulent  devifes. 

Firfl,  I  will  connder  whether  this  cafe  is  within  the  intention 
of  the  flatutc  of  3  VF.  3. 

Secondly,  whether  there  are  woids  to  explain  that  intention, 
'llie  general  view  of  the  act  is  to  prevent  creditors  from  being 
defrauded  of  their  debts,  and  to  make  ail  devifees  equal  with  the 
heir  where  lands  dcfcend  upon  him. 

(l)  G'.jfnrd  V.  Barber^  cltcdy  I  ^''f'  See  alfo  T-wceJale  V,  Caveniry,  l  Bra* 
ly^,    Go^^ol^hln  v.   Abingdon 3  ante    57.    Cha.  Rep.  Zi^o* 

I  The 
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The  known  rule  upon  ftatutes  made  to  prevent  frauds  is,  that  Kinaston  v. 
they  ought  to  have  the  moft  Hberal  conflruclion,  as  in  Twhie's 
cafe*. 

There  are  many  cafes  vv^here  the  enacting  part  fn  a  flatute  enafting 
extends  further  than  the  preamble  even  in  criminal  matters,  as  ll[lnL\anhlt 
in  an  a£t  made  in  33  Hen,  8.  cap»  23.  for  trying  treafons  and  than  the  pre- 
murders,  vi^here  the  words  being  within  the  King's  dominions  or  "^^"^ 
ivithouty  it  has  been  extended  to  trials  in  the  IVeJ}- Indies,  and  in  crrm^nai^mlt- 
perfons  have  been  tried  there  and  executed  by  virtue  of  this  tsrs.The  33 

^pL  8.  cap.  23.  for 

•  ^  ^  trying  treafons, 

©"c.  within  the  King's  dominions  or  nvtthoutf  has  been  extended  to  trials  in  the  Wefi-Ir.d\es» 

It  has  been  obje£ied,  that  where  a  preamble  is  tied  up  to  a 
particular  cafe,  the  court  will  carry  it  no  further,  unlefs  there 
are  exprefs  words  in  the  enabling  part  which  extend  it  fur- 
ther (i). 

Now  in  this  ftatute  there  are  two  parts  of  the  preamble,  and 
both  are  not  tied  up  to  one  cafe ;  for  the  firft  part  is  general, 
and  the  latter  only  confined  to  a  particular  cafe. 

The  heir  is  as  much  debtor  upon  the  bond  as  the  obligor,  and  Anhelr  muftbe 
fo  laid  down  in  Piowden  440.  who  is  more  large  upon  this  head  Metals  wJiL 
than  any  of  the  fubfequent  reporters  ;  an  heir  muft  be  charged  the  detinet,  and 
in  the  de!;et  as  well  as  the  detinet  (2),  and  before  the  fbatute  of  before  the ftatut. 
jeofails  it  would  have  been  error  if  otherwife,  which  fhews  plainly  ^vould  have  been 
the  heir  is  to  be  confidered  as  a  debtor:  if  judgment  go  by  de-  error  If  other- 
fault  againft  an  executor,  it  can  only  be  de  bonis  tejiatoris  ;  but  if        h^i!^o  be 
judgment  be  by  default  againft  the  heir,  it  may  be  againft  him  confideiSd  as  a 
perfonally,  which  is  another  proof  of  the  laws  confiderins:  him  debtor,  if  judg- 

y  \  :  b        -  mentbe  by  de- 

as  a  debtor.  fault  agaJrt  an 

executor,  it  can 

only  he  de  hoKis  te^atorhj  but  if  againft  the  heir,  it  may  hn  de  bonis  projxriis^ 

*  Mr.  Murray  counfel  for  the  defendant  put  this  cafe  :  a  fon  A  {on  and  a 
and  a  daughter  by  one  venter,  a  fon  by  the  fecond  venter,  the  '^^ughter  by  one  ' 
father  dies  indebted,  the  fon  by  the  firft  venter  enters,  is  feifed,  thTfeconVThe^ 
and  dies,  the  daughter  is  intitled  being  a  p^l]'{[jio  fratris^  and,  father  dies  in- 
faid  Mr.  Murray,  flie  Is  not  chargeable  with  the  father's  debts  ;  bv^tS>-^  1?'' 
but  I  deny  his  pofition,  for  Ihe  is  plainly  liable  to  the  debt.         is'Teiild'and  dies* 

the  daughter  is 

intitled,  being  ^  f^]]([j^.o  fattisj  and  is  liable  to  her  father's  debt. 

The  ad-  Is  to  prevent  the  defrauding  the  creditors  of  any  [*  206  ] 
<lebts. 

If  lands  had  come  to  an  heir  in  pofTeffion,  and  he  had  devifed 
them  before  the  writ  brought,  it  is  certainly  within  the  ftatute  ; 
why  not  if  it  comes  to  him  in  reverfion  ?  If  in  the  prefent  cafe. 

*  Tw/Ws  cafe,  3  Co.  82.  it  was  refolved  in  this  cafe  by  the  whole  court,  that  all 
ftatutes  made  againft  fraud,  fhould  be  lihcniUy  and  benehcially  expounded  to  fuppicfi 
tlie  fiaud,  and  according  to  their  opinions  divers  relblutions  have  been  made. 

(i)  See  anie  1  vol.  174.  182.  (2)  Po,'?.  434,  Stlh?r:a?i  v,  AJhdoz:.m, 

poji-.  609. 

Vol.  IL  O  ihcre 
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CASES  Argued  and  Determined 


Kin  AS  TON  v.  there  had  been  no  devife,  but  the  lands  had  defcended  to  the 
Clark.     j^^-^.  ^£ ^j^^  ^^^^^        ^^^^^^  ^^le  eflate-tall  determined,  and  fo 
injinkum,  they  would  have  been  chargeable. 
It  IS  aa  Inaccurate     Though  the  lav/  fays  that  a  reverfion  after  an  eftate-tailis 
cxpr-ilion,  to    j^gt  affets,  yet  it  is  a  grofs  and  inaccurate  expreffion,  and  is  only 
afLraneftlu  ^^"'^^^'i         ^"^'^^      ^  liablcnefs  which  makes  it  afiets  in 

tail  is  not  ^;^€^yfutiiro^   QX  in  other  words  a  quality  to  be  liable  to  the  debt 


futuro. 


for  there  is  a 
ablenefs  which 
makes  it  affets  in  futuro.         ,  \ 

The  fon's  reco-  Indeed  thc  fon  might  have  fulTered  a  recovery,  and  barred 
bL^ed  thetredi-  rcverfion  in  fee,  and  there  the  father's  creditors  would  not 
tors ;  a  fine  have  comc  in  if  he  had  levied  a  fine  only,  it  would  have 
u-ouidnotiiave    barred  the  eftate-tail,  but  the  reverfion  in  fee  would  have  been 

done  It,  for  the    y  \ 
reverfionin  fee  iiaoie. 

v.ouid  ftiii  have      This  court  Carries  It's  power  further  than  the  law  in  fome 
been  liable.       cafes  ;  for  inftance,  inrefpeft  to  an  advowfon  in  grofs,  however 
doubtful  it  may  be  at  common  law,  whether  it  is  alTets,  or  is 
extendible  on  an  elegit^  as  no  yearly  value  can  be  put  upon  it, 
yet  Lord  Chancellor  King  in  Torig  and  RohiJifon,  M'lchaehnas 
term  1730,  decreed  it  to  be  fold  to  pay  debts  by  fpecialty  (i). 
Thceftatenow       Upon  the  whoie,  I  think  even  at  law  an  aftion  might  have 
comes  into  pof-^  been  maintained  againfb  the  heir  and  this  devifee,  and  fuch  a 
todiTfpeciaky^  pleading  is  warranted  in  Cliffs  Ejitries*    I  am  of  opinion  too 
debts  of  the  fa-  that  this  cftatc,  which  is  now  come  into  pofTeirion,  is  liable  to 
^^-^^  th^^  finite        fpecialty  debts  of  the  father,  and  by  circuity  the  fimple- 
contradi'^credit-  contra£l  creditors  are  to  (land  in  the  place  of  fadsfied  bonds  (2). 

ors  are  to  ftand 

in  the  place  of  fitisfied  bonds, 

(1)  3  P.  W.  398.  401.  5.  C.  See  alfo        (2)  Reg.  Uh.  A.  1740.  fol.  621. 

Wf.faUvg  v.  JVeJifaiing,  poll.  3  vol.  465. 
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Cafe  641. 

hnfa-M^\fc^^  T)"^^^  ^^'^^^  ^'^^  ^'^^  ^^^'^^  ^^^^^^  intltled  to  her  bro- 
thrce  Vftcrs,  his  "^^^  ther  Johfi  Dyer^s  perfonal  elf  ate,  who  died  inteftate,  and 
peifmiai  cft  ite  adminiihation  was  granted  to  two  perfons  ;  the  three  wives 
hc'dfvS'^itt'o  ""^  ^^^^'^  hufbands,  and  one  of  the  adminiilrators,  came  to  an 
thirds,  two mort-  agreement  to  divide  the  perfonal  eilate  in  thirds,  a  third  al- 
ga-ts,  one  in     lotted  to  cach  :  a  memorandum  under  the  account  was  fis;ned 

lee,  the  olherfor  i       n      ^  ,  *     r        ^i        ^i       r  .  t 

jitcrm  each  for  '  ^""^^  mortgages,  oue  ni  fee,  the  otlicr  for  a  term,  each 

15:11.  were  al-  forj^o/.  wcre  allotted  to  Dandy  s  wife,  but  the  legal  interell 
lotted  to  the  de-  ^r^s  not  alFigucd,  but  by  the  memorandum  was  agreed  to  be 
the  fiii'  rs  ;  be-  ^ffigned :  before  any  afhgnment,  Dandy  borrowed  200/.  of  the 
fore  any  aHign  ■  phuntilt  on  note,  and  by  agreement  under  hand  took  notice 
ment,  her  huf-  ^|^^^  better  t'o  fccure  the  200/.  lefc  two  mortj^ages 

band  bovrow^d  o  o 

2co/.  of  thc 

plaintiff  on  note,  and,  as  a  furtlier  fecurity,  lefc  the  two  mortgages  with  him,  and  gave  his  note, 
promifing  to  alfign  them,  and  then  dies.  Bill  brought  auaiiifc  his  auminiftrator,  ;vnd  againft  the  mort- 
ga^/ors,  to  be  paid  principal  am!  intereft,  or  to  foi-ccK'lc,  Loi\^  Uard'zokkc  he'd,  that  thc  kujbavd''%  p-Q- 
v.ijc  toirorure  an  cffigtmcr,:  -.f  !!.\-  ivortgagcSy  arriQuniui  h,-  ajv.'ny  io  a  di  -jcfitmi  of  them  pro  tiinto,  fo  ai  t9 
feti.fy  the  j/(!h:^ij'i  dcbtf  ivbkb  iiing  dine,  they  bchrg  a  :hii  wi/'V  as  /.\/-  chofcs  in  adlion. 

with 
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with  the  plaintiiT,  which  he  was  intitled  to,  and  prom ifed  forth-    Batei  v. 
with  to  afhgn  them  to  the  pbintiiL    Before  any  thing  done,  D-^^^^. 
Dandy  died  ;  the  plaintiff's  bill  is  brought  againft  the  wife  of 
Dnndy^  againft  Dafidys  adminiftrator,'  and  againft  the  mort- 
gagors, to  be  paid  his  20o/.  and  interell,  or  to  foreclofe  the 
mortgages  ( i ), 

The  v/ife  infifled  that  the  mortgages  were  her  chofcs  in  aEt'ioUy 
and,  not  having  been  aihgned  by  her  hufband,  furvived  to  her, 
or  leaft  that  ihe  was  intitled  to  them  on  paying  the  plaintiff. 

The  adminiftrator  of  the  hufband  infifted,  that  in  equity 
what  Dandy  had  done  amounted  to  an  aihgnment,  and  that  he 
was  intitled  to  redeem  the  plaintiff. 

LOP.D  Cl-IANCELLOR, 

The  agreement  amongft  the  three  fifters,  and  feparating  the 
mortgages  from  other  parts  of  the  eftate,  was  an  appropriation 
of  the  mortgages  to  Dandy  and  his  wife,  and  Dycj-''s  heir  and 
adminiftrator  were  truftees  for  Dandy  and  his  wife  in  the  two 
mortgages.  Secondly,  That  Dandy  being  intitled,  in  right  of 
his  wife,'' to  the  truft  of  thefe  mortgages,  he  had  a  power  to 
afiign  them  for  his  own  ufe.'  Thirdly,  That  leaving  them  v/ith 
the  plaintiff,  and  giving  his  note,  promifing  that  he  would  pro- 
cure them  to  be  affigned,  amounted  inequity  to  a  difpofition  of 
them  for  fo  much  as  to  fatisfy  the  debt  tp  the  plaintiff,  but  not 
more  ;  for  though  he  might  have  difpofed  of  the  whole  in  the 
manner  he  did,  his  intention  was  only  to  fecure  the  plaintiff's 
debt,  which  being  done,  they  belong  to  the  widow  as  her  chojes  [  2o8  J 
in  acilon^  and  not  to  the  hufband's  adminiftrator. 

Although  one  of  the  mortgages  was  in  fee,  it  made  no  differ-  ifa  bond  be  given 
ence  :  if  a  bond  be  given  to  a  feme  fole,  v/ho  ,  afterwards  mar- ^^j^^^^:^^^"^^'^^- 
ries,  the  hufband  and  wife  muft  join  in  the  a£lion,  and  both  terwards,  the 
mufh  recover;  but  if  a  bond  be  made  to  the  wife  fubfequent  to  hufband  and  wife 
her  marriage,  the  hufband  alone,  without  the  wife,  may  bring  J^on^^'ocher-^ 
the  a£lion  and  recover.  wife,  if  made  to 

the  wife  after 

mamage,  the  hulband  alone  may  bring  the  adlion  and  recover. 

(i)  'John  Dyer  made  his  will  and  be-  in  the  mortgage/^  /t'^  veiled  in  the  fon  of 
queathed  the  vxfiduum  of  his  perfonal  yilexandcr  as  heir  at  law  to  his  father  and 
ellate  to  his  brothers  and  fifters\/^//^.r^«-  John,  The  traofaclions  with  refpedl  to 
der  and  Lazorcnce  Dyer,  Sarah  Dandy  the  mortgage  to  Bates  Ed'c.  were  had  as 
and  Jnn  Dyer.  Adminiftration  tCjohn  above  reported.  His  Lordfliip  decreed. 
Dyer  was  granted  to  Jlexander  and  that  in  default  of  paynnent  by  Sarah  at 
Sarah,  ^/c;x<7/.v/(fr  died  leaving  his  widow  the  time  therein  mentioned,  the  mort- 
executrlx,  and  a  fon,  whereby  the  le^al  gage  was  to  be  foreclofed,  and  Sarah 
eltate  in  the  above  noticed  mortgage  for  and  the  heir  at  law  of  Alexavder  were 
the  ierm^  veiled  in  Sarah  as  furviving  to  affign  the  irortgages  to  BaUs,  Feo^. 
adminiftratix  to  John,  and  the  legal Q^titQ    Lib.  A.  1740.  fol.  402, 

O  2  That 
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Ahufband  may  That  as  the  hufband  may  aflign  the  wife's  term,  fo  he  may 

ofSwffJ^'s"^  the  truft  of  the  wife's  term  (i),  anlefs  it  be  the  truft  of  a  term 

term,  uniefs  it  from  him  for  the  wife's  benefit  j  he  may  hkewife  difpofe  of  the 

be  a  truft  from  wife's  mortgage  in  fee,  as  well  as  her  mortgage  for  a  term. 

himfelffor  the  ,00  0  0 

wife's  benefit}  fo  likewife  he  may  difpofe  of  her  mortgage  in  fee,  as  well  as  her  mortgage  for  a  term. 

A  hufband  The  huft)and  may  aflign  the  wife's  chofe  in  a£^:ion,  or  a  pof- 

Ss^P^ffibiUty*  fit>ility  that  the  wife  is  intitled  to,  as  well  as  her  term,  fo  that 
ificbeforava-  it  be  not  voluntary,  but  for  a  valuable  confideration  (2)  ;  but 
luabie  confider-  though  he  cannot  difpofe  of  her  chofe  in  action  without  a  valu- 
rcleafe  th'eTonr  ^^^^  confidcration,  yet  he  may  releafe  the  wife's  bond  without 
without  receiv-  receiving  any  part  of  the  money. 

in  g  any  part  of 

the  money.  The  cafes  that  have  been  cited  of  Theobalds  verfus  Deffay^ 

and  P^ri^r  verfus  Wmdhanty  Free*  in  Chan,  412.  confifted  of 
many  particular  circumftances,  and  fo  are  not  applicable  to 
this  cafe. 

(1)  So  3  Cha.  Rep.  223,  224.  Tuder  v.  Ke^itijh,  ante  I  vol.  280.  Jeiifofi  v. 
V.  Samyne,  z  Vern,  Z'jo.  ■pofi.  i^ix,  con-  Mculjon^  poji,  417.  Ha^kins^  v.  Ohytiy 
tra  Hard,  496.  pnji .  ^^g,  Chauncey  \,  Graydon^  ' poft.  62  S. 

(2)  Crouch  v.  Martin,  2  Fern.    595.     Contra  Squib  v.  Wyn,  1  P.  ?F.  378. 
Carteret  v.  PaJ'chall,  3  P.  W.  199.  Grey 


Cafe  1 65,     Hi//vcY(\xs  Adams  (i)  on  appeal  from  the  Rolls j  July  16,  1741. 

The  defendant  1"  N  1711,  the  defendant  purchafed  a  real  eftate  of  the  plain- 
eiHte^nhe^^"^^  1-  ^^^'^  huft>and,  and  the  eftate  being  in  mortgage  for  a  term, 
plaintiff's  huf-  it  was  agreed  that  the  mortgage  fliould  be  paid  off  out  of  the 
band,  and  the  purchafc  money,  and  the  term  afligned  to  a  truftee  for  the  pur- 
mo%igef!ra  cliafer  to  attend  the  inheritance,  which  was  done  accordingly; 
term,  he  agreed  the  hulband  died  in  1 719,  and  1737  the  plaintift' brought  her 
to  pay  it  of^  out  bui  ap-airift  the  defendant  for  an  account  of  profits,  and  to  be 

of  the  purchale        •  ,  i  i 

money,  and  to    paid  her  dowcr. 

aflign  the  term 

to  a  tru flee  for  the  purchafer  to  attend  the  inheritance,  which  was  accordingly  done  ;  the  hufband  died 
in  1719,  and  in  1737  the  plaintifi"  brought  her  bill  againfl  the  defendant,  for  an  account  of  profits,  and 
to  be  paid  her  dower :  Sir  Thomas  Abney,  fittlr.g  for  the  Majlcr  of  the  Rolls  j  decreed  dower  for  the  plaintifff 
ku  t  Lord  Chancellor  rcjcrfed  the  decree,  and  dfm\fjed  the  bill  ivithout  cofs. 

It  was  admittexl  by  the  defendant's  counfel,  that  the  wife 
may  be  let  into  dower  againft  a  mortgage  and  may  be  let  in  to 
redeem  for  that  purpofe  againii  a  purcliafer  *,  but  if  a  purchafer 
takes  in  a  term  prior  to  tlis  wife's  right  of  dower,  whether  it  be 
a  fatisiied  term,  or  money  paid  for  it,  it  is  a  bar  to  the  wife's 
having  dower,  and,  if  any  thing,  the  payment  of  money 
[  *  ^'P  3  for  tlie  aflignment  of  the  term  makes  it  rather  ftronger ;  fo  if  a 
purchafer  takes  in  a  mortgage,  the  feme  cannot  redeem  :  a  truft 
term  attendant  on  the  inheritance  is  the  Inheritance  itfeif  :  no- 
lice  to  the  purchafer  of  the  marriage  and  rigiit  of  dower  make  no 

(1)  S.C.  Amh.  6.  under  the  names  of  S:<:a?mock  v.  UJford. 


difference : 
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difference  :  a  woman  cannot  be  endowed  of  a  truO:  eftate,  though  ^^^^ 
the  hufband  may  be  tenant  by  the  curtefy  of  it. 

It  was  infilled  for  the  plaintiff,  that,  in  the  prefent  cafe,  the 
hufband  did  not  join  with  the  mortgagee  in  alTigning  the  term, 
but  it  was  anfwered,  that  the  affignment  of  the  term,  and  the 
purchafe,  was  all  one  tranfa6lion,  and  done  at  the  fame  time, 
and  that  the  wife  cannot  be  in  a  better  condition  againft  the 
purchafer  than  the  hufband  would  have  been.  Cafes  cited, 
Radnor  and  Vandehendy^  Shower^ s  Pari.  Caf,  69.  Banks  v.  Sut- 
ton^ 2  JV,  700.  VFray  v.  Williams y  1  P.  137.  Brown  y. 
Gibbsy  Preeed,  iti  Eq.  97. 

Sir  Thomas  Jbney,  in  the  ab fence  of  the  Majler  of  the  Rolls,  Since  the  cafe  of 
decreed  dower  for  the  plaintiff;  but  on  an  appeal  to  my  ^^''^         It  1^3'" 
Chancellory  he  reverfed  the  decree,  and  difmiffed  the  bill  with-  been  a  fettled 
out  cofts;  and  faid,  fmce  the  cafe  of  Radnor  w.  Vandebendy,  it  ru^^,  that  if  a 
was  a  fettled  rule  of  the  court,  that  if  a  purchafer  took  in  a  S^en^fn'^a  term 
term  precedent  to  the  right  of  dower,  whether  it  was  a  fatisfied  precedent  to  the 
term,  or  money  paid  for  it,  it  was  a  bar  to  the  wife's  dower ;  ^^f^^^  °^^'^^?3^g^* 
but  if  the.  mortgage  had  fubfifted  at  the  hufband's  death,  the  ^^^^  money 
w4fe  might  have  redeemed,  and  been  intitled  to  her  dower  ;  or  paid  for  it,  it  is  a 
if  the  hufband  had  paid  off  the  mortgaoe,  and  taken  an  allien-  bar  to  the  wite's 

r  1  ,1      '   t      P  °  '  ,         1  r  -r  1      1      dower  J  but  if 

ment  01  the  term  to  attend  the  nihentance,  and  died  feifed,  the  the  mortgage  had 
wife  would  have  been  endowed;  but  if  a  purchafer  come  in  after  fubfifted  at  tne 
the  mortgage  is  paid  off,  and  the  death  of  the  hufband,  and  takes  t^^^^Te  migh?* 
an  affignment  of  the  term,  that  would  prevent  dov/er.  have  redeemed 

and  been  intitled 

to  dower  j  or  if  he  had  paid  It  off,  and  taken  an  afljgnment  of  the  term  to  attend  the  inheritance,  and 
died  feifed,  the  wife  would  have  been  endowed. 

He  faid  the  term  in  Radnor  v.  Vandehendy  was  not  a  fatisfied 
term,  ,but  he  thought  there  v/as  no  difference,  whether  the  term 
was  fatisfied  or  not,  or  whether  the  purchafer  paid  for  it,  but 
of  the  two  the  latter  was  nioif  favourable. 

Radnor  v.  Vandehendy  is  the  rule  to  go  by ;  and  it  has  been 
generally  faid  in  courts  upon  thefe  occafions,  they  would  not  go 
a  jot  further  than  that  cave,  nor  will  I ;  but  I  think  the  prefent 
rather  fhronger  againfl  dower. 

It  might  have  been  as  well  at  firfl,  if  cafes  of  dower  and  cur-  All  the  cafes  in 
tefy  had  been  left  to  common  law,  but  commiferation  to  dow-  leiatbn  to  the 
refles  hath  arifen  from  indulgence  to  tenants  by  tiie  curtefy,  areTet^tied"aiid 
but  ail  the  cafes  are  fettled  and  reconciled  in  Radnor  and  Vande-  reconciled  In 
bendy,  and  therefore  the  term  here  muff  be  prior  to  the  wife's  ^f^J^^J.,^''^^ 
right  of  dower  ( i ) .  ' 

(i)  The  reader  is  referred  to  the  fol-  P.  C.  69.    JVillia?ns  v.  Lamhcy  Bro^ 

lowinor  cafes  on  this  fubjeft.     JVill'iams  Cha,  Rep.  264.    Harg.  Co,  Liti.  208.  n, 

V.  J'Fraj>,  1  P.       136.    Bro-'-uv,  Gibbs,  note  i.    fide  Godzinn  v,  lVinjino:€y  ^'OjU 

Free.  Cha,  97.     Dudley  v,  Dudley ^  Free.  525. 
C/^«.  24.!.    Radiior  V.  Fandc bendy ^  Shaw. 
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Cafe  i6<5.  M'lchaiix  verfus  Grove ^  July  22,  1 74 1. 

Ic^x^"  of  ki'f  ^rl  ^  ^  ^'^^^        brought  by  a  protedant,  next  of  kin,  to  have 

oni)-  Ltided  to  J-  account  of  a  renNcharge  fettled  on  the  defendant  upon 
the   Giit....c.fe  marriage,  fuggefting  ihe  was  a  papift. 

of  defcciito,  fur  . 

calc  ot  a  purchafe  or  grant  by  a  papifi,  they  are  void  by  the  ftat.  of  .1 1     12  TF*  j* 

On  a  demurrer  to  the  relief  prayed  by  the  bill,  Lord  Chancel- 
lor faid,  in  the  ftatute  of  11  ^  12  W,  3.  <:.  4.  intitled.  An  a6l 
for  the  preventing  the  growth  of  popery,  there  are  two  claufes 
in  the  fourth  fedion. 

The  firft  part  refpe£ts  defcents. 

The  fecond  refpe6ls  pur  chafes. 

It  hath  been  fettled  that  the  proteftant  next  of  kin  are  only 
hititled  to  the  profits  in  cafe  of  defcents,  for  in  the  cafe  of  a 
purchafe  or  grant  by  a  papift,  they  are  utterly  void  by  the  fta- 
tute, and  therefore  allowed  the  demurrer, 

Mr.  Attorfiey  General  faid,  in  the  cafe  of  Hill  v.  F'llkin^ 
^  Wnis.  9.  Lord  Macclesfield  v/as  of  opinion,  that  a  devife  to 
an  infant  papift,  if  he  was  of  fuch  an  age  as  was  capable  to  pro- 
fefs  the  popifli  religion,  was  a  void  devife,  for  taking  by  devife 
is  a  taking  by  purchafe '( I )  :  but  Lord  Chancellor  King  held,  if 
fuch  devifee  did  conform  at  eighteen,  that  was  fufhcient. 

(i)  Roper  v.  Ratcliffe,  2  F.  JV.  9.    3  P.  IV.  ^6,    i  Bro.  F.  C.  450. 


Cafe  167.  !  Ancfipmusy  July  24,  1 74 1. 

There  is  no  Motlon  fcr  a  Tie  excat  regno  upon  a  bill  filed  by  one  who 

jnftance  of  a  had  brought  an  aftion  at  law  on  a  marriage  contract,  and 

bcing'graiiced,  recovcrcd  a  verdicl  the  laft  fittings  for  confiderable  damages, 
where  ic  is  not  the  defendant  threatening,  that  before  the  plaintift"  coriid  have 
a  mere  equitable         ju^^grment,  fo  as  to  take  out  cxccution,  which  was  within 

demand,  except  J      t)  '  i  i  i  i     i  •  i 

where  a  wife     four  days,  in  the  next  term,  he  would  leave  the  kmgdom. 

fued  in  the  fpi-  ' 

ritual  court  for  alimony,  and  the  hu/band  threatened  to  leave  the  kingdom,  and  to  aid  that  court,  and. 
«ui.  of  companion  to  her  it  was  granted. 

Lord  Chancellor  upon  a  former  motion  ordered  precedents  to 
be  fearched,  and  it  came  on  this  day  again,  when  ferjeant  KeU 
ilebyy  counfel  for  the  plaintiff,  cited  Read  v.  Ready  Ch.  Ca,  1 15, 
where  feveral  other  cafes  are  mentioned. 
[211  ]  This  bill  is  merely  for  a //^  ^.vt'^/ ;t^-w,  on  which  no  decree 
can  be  made,, and  if  I  was  to  grant  the  motion,  I  muft  difcharge 
ic  upon  the  defendant's  putting  in  bail,  which  the  plaintiff 
might  have  had  when  he  brought  his  action,  upon  an  application 
to  a  judge  at  his  chambers,  and  an  afiidavit  of  fpecial  damages; 
though  generally  in  fuch  acSlions  bail  is  not  requifite  •,  a  ne  exeat 
regno  hath  been  granted  only  in  a  fingle  inftance,  where  a  v/ife 
fucd  in  the  fpiritual  court  for  alimony,  and  the  hulband  threat- 
ened 
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Cnecl  to  leave  the  kingdom,  and  was  done  out  of  compafTion  Anoi^iymols. 
to  her,  and  to  aid  that  court  (i)-,  there  is  no  other  inftance 
of  its  being  granted  where  it  is  not  a  mere  cqiiitcibU'  demand  (2)5 
his  Lordfliip  denied  the  motion. 

(l)  So  Amh.  j6.  Fide  CooJar  V.  (2)  So  Pearne  v.  Lijle,  Ai7ih.  7-. 
Coglat\  Fef.]\xnv.  94.  Atkinfon  v.  Leonard^  3  Bro.  Cha.  Rrp.  218. 

Parker  v.  Apj^lcton,  3  Bro.  Cha.  T^f/).  427, 


The  Drapers  Company  a?id  others  verfus  Davis,  July  23,  1 74 1.     Cafe  1 68. 

THIS  caufe  was  fet  down  to  be  heard  on  the  Mafler's  re- 
port ;  and  the  point  for  Lord  Chancellor's  confideration 
vvas,  whether  intereft  fliould  be  allowed  (upon  the  feveral  h-  . 
quidated  fums  under  a  former  report,  dated  April  13,  lyn, 
thereby  frated  to  be  due  for  the  arrears  of  an  annuity  given  un- 
der the  will  of  Sir  fVilliam  Boremajiy  to  Joh?j  Boreman^  in  fa- 
vour of  Thomas  Harding,  as  the  adminiftrator  of  Joh?i  Borcman^ 
who  died  as  long  ago  as  December  4,  1696, 
Lord  Chancellor, 

There  is  no  certain  rule  of  the  court  for  giving  of  interefl  on  Tn  refped  to  ar- 
arrears  of  an  annuity;  the  firft  inftance  of  its  being  done  in  r-^^/^^  ot  an- 
this  court,  was  in  the  cafe  of  Ferrers  Ntxixi.^  Ferrers,    CaJ\  zV;  certain  nUe  of 
Eoj^,  in  Lord  Talbot's  time,  p,  2.  but  it  hath  been  done  in  many  giving inteieitj 
inftances  fince,  and  for  the  mod  part  where  it  was  the  bread  of      n-oft  f;e- 

1         .  ^  1  -1  1   /    \  quent  mft  '.nccs 

the  wile  or  Chdd  (  I  are  where  it  ^^-a3 

the  bread  of  a  -wife  or  child. 

A  diflin£i:ion  has  been  made  when  it  arifes  upon  a  contract,  S^ve 
and  where  it  was  voluntary,  but  that  is  not  a  e^ood  diflinc- 

J  o  3,1  ic •.113  or  till 

tioii,  for  if  an  annuity  be  given  by  a  will  for  the  education  and  anraiicy,  hom 

maintenance  of  the  annuitant,  the  Court  will  do  it:  in  the  pre-  jj]^^,^*'?'^  ^  ^ 

fent  cafe  it  was  given  to  him  that  was  heir  at  law  to  th,:  devifor,  vvi  conrirm^^d^ 

till  he  attained  his  age  of  24  years,  he  died  before  that  age,  and  whi  hwas  28 

the  annuity  was  paid  for  great  part  of  the  time  the  annuitant 

lived,  but  at  his  death  there  was  about  feven  hundred  and  tatlve  of  th  t 

feventy  pounds  due;  and  on  the  report  for  further  directions,  ^r^nuiiant oniy. 

this  day  his  Lordfhip  gave  interefl:  from  the  tlm^  that  the  report 

of  17 13  luas  co?mrmcd  [2),  which  was  twenty-eight  years,  and 

this  in  favour  ot  the  reprefcntative  only  of  the  annuitant,  Thomas 

Hardin  fr, 

o 

Lord  Hardimcle  faid,  the  Court  often  decrees  interefl:  from    [  212  ] 
the  time  the  demand  was  liquidated,  though  the  debt  did  not 
carry  interefh  in  its  own  nature,  but  he  would  not  carry  the  in-  '.^  otten 

n  1-1         1  I  1  •     f->     I  •       1  r  derrecd  trcm  ihe 

terelt  any  higher  tlian  as  above  cnrected  m  the  preient  caie.        time  rhe  demand 

was  liquidated, 
the'  the  debt  did  not  carry  intcrcll:  in  iti  own  nature. 

(1)  See  NeiU7nan  v.  Aullngy  pojl.  3  vol.  BreioefS^  Compajiy,  ibid.  377.  Perkins  v. 
579.  BayutCHy  I  Bro.  CJm.  Rep.  574.  Crtujt 

(2)  Fide  Bro'vn  v.  Barkharn,   I  Cox^s    v.  Loivihe,  4  Bro.  Cha,  Rej>,  157. 
W.  653.  note  1.    Atiormj  General  v. 

O  4  A„J 
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The  Drapers'  And  in  confequence  of  this  opinion,  his  Lordfliip  ordered  the 
^^dVvis^  Mafter  to  compute  intereft  upon  the  liquidated  fum  reported  due 
by  the  report  of  the  13th  of  Jpril,  1713,  for  the  arrears  of  the 
annuity  given  by  the  will  of  Sir  William  Boretnan  to  John  Bore- 
ma7i^  at  the  rate  of  5  /.  per  cent,  per  ann,  from  the  21ft  of  July^ 
17^13,  and  tki-sX  fuch  interejl  be  added  to  the  principal  fum  re- 
ported due  for  the  arrears  of  the  faid  annuity. 


Cafe  i6q»  Attorney  General  verfus  Davy^  in  the  Vacation  of  Trin.  Term^ 

1 741. 

S.C.citedi  Vef.  I N  G  Edward  th(t  Sixth,  by  charter,  incorporated  twelve 
^'^^^  ■    jl\>^  perfons  by  name,  to  ele61:  a  chaplain  for  the  church  of 

timber  are  in-"^  Kirton^  in  LincoUijlhire^  and  by  another  claufe  three  of  the  twelve 
corporated,  a  were  to  chufe  a  chaplain  to  officiate  in  the  church  of  Sandfordy 
major  F^"^"^  within  the  parilh  of  Kirton^  with  the  confent  and  approbation 
corpoiSef  a^r^  major  part  of  the  inhabitants  of  Bandford. 

though  nothing 

be  mentioned  in  the  charter. 

Upon  a  late  vacancy,  two  of  the  three  chofe  a  chaplain,  with 
the  confent  of  the  major  part  of  the  inhabitants  of  Sandford,  the 
third  diiTented ;  and  the  queftion  was,  Whether  this  was  a  good 
choice. 

Lord  Chancellor, 

It  cannot  be  difputed,  that  wherever  a  certain  number  are  in- 
corporated, a  major  part  of  them  may  do  any  corporate  a£l;  fo 
if  all  are  fummoned,  and  part  appear,  a  major  part  of  thofe  that 
appear  may  do  a  corporate  aft,  though  nothing  be  mentioned  in 
the  charter  of  the  major  part, 
jtisnotneceflary  This  is  the  common  conftruftion  of  charters,  and  I  am  of 
that  every  cor-   opinion  that  the  three  are  a  corporation  for  the  purpofe  they  are 

porate  aft  fhould     ^     .        .         j^i^.i  •  ^     r  i 

be  under  the  feal  appomtcd,  and  that  the  major  part  oi  them  may  do  any  corpo- 
of  the  corpora-  rate  a6l  *,  this  was  a  corporate  a£l,  and  the  choice  too  was  con- 
^^^^  firmed,  and  confequently  not  neceffary  that  all  the  three  fliould 

*  join  ;  but  if  the  a£l  to  be  done  by  a  iele£l  number  of  the  twelve 

had  been  by  a  different  charter,  it  would  have  been  otherwife ; 

it  is  not  neceflary  that  every  corporate  a6l  {houkl  be  under  the 

feal  of  the  corporation,   nor  did  this  '  need  the  corporation 

feal(i). 

(i)  Fide  Attorney  General  v.  <S'to/,  I  Fef.  413.  Amh,  82.  S.  C. 


[  213  ]  Taylor  \tri\xf>  Allen,  OcloherK),  I74i» 
Cafe  170. 

A  wife,  who  was  A  ,  Motiou  was  made  for  an  injunftion  to  reftrain  the  de- 
an executrix,  fcudant  from  gettinir  in  the  affets  of  her  teilator,  and  for 

rcftrained  from  •        ,    i  •   .  i 

t^tdng  in  t'ne     a  rcccivcr  to  bc  appomtcd. 

aflets  ofa  tefta- 

tof,  htr  hufljand  being  in  tlie  V/t^  Indies,  and  not  amenable  to  the  proccfs  of  this  court. 

■  ^    ■  ■  The 


in  the  Time  of  Lord  Chancellor  Hardwicke# 


The  teftator  made  the  defendant,  who  was  a  feme  covert,    Taylor  v. 
his  executrix,  the  hulband  being  then  in  England-,  but,  at  the  Allin. 
death  of  the  teftator,  the  defendant's  hufband  was  in  the  Weji 
Indies* 

An  affidavit  was  read  on  the  part  of  the  plaintiff,  in  which  the 
deponent  fwears,  that  he  has  heard  and  believes  the  hufband  of 
the  executrix  is  in  very  indifferent  circumftances,  and  not  a 
refponfible  perfon. 

The  defendant,  in  her  affidavit,  admits  her  hufband  may 
owe  debts  to  tradefmen,  but,  in  other  refpe6ls,  is  not  in  bad 
circumftances. 

Lord  Chancellor, 

There  are  feveral  inftances  where  this  court  have  interpofed 
to  prevent  an  executor  from  getting  affets  of  a  teftator  into  his 
hands  upon  particular  circumftances  i  and  this  is  one  of  thefe 
cafes  *,  for  the  hufband  being  in  the  Weft  Indies,  and  not  ame- 
nable to  the  procefs  of  this  court,  the  plaintiff  can  have  no  re- 
medy, if  the  executrix  fhould  wafte  the  affets,  or  refufe  to  pay, 
becaufe  the  hufband  muft  be  joined  in  the  a6fion. 

The  affidavit,  befides,  on  the  part  of  the  plaintiff,  is  very  Areceiverap- 
fufficient  to  induce  this  court  to  appoint  a  receiver,  who  may  [^'"^g^,^^"^^^^ 
colle6l  in  the  affets  of  the  teftator,  and  who  likewife  may  be  bring  aaion.in 
empowered  to  bring  actions  in  the  name  of  the  executrix  for  tii*^  name  of  an 
recovery  of  debts  due  to  teftator's  eftate  ;  but  then  the  receiver  g^vekcuHt^'to 
muft  give  fufficient  fecurity  to  indemnify  the  executrix  and  her  indemnify  the 
hufband  on  account  of  fuch  actions  brought ;  and  gave  directions  executrix  on 

^'      A     f.\  account  oi  fuck 

accordmgly  (I).  ^^^^^^^ 
(l)  Reg.  Lib.  B.  1 74-1.  foL  27.  See  Hathomthwaitey.  Rajfell^  ante  1  26. 


Sir  Willi cjn  Stanhope  verfus  Roberts ,  Executor  of  Spinks,  OBokr    C  214 

29,  1741.  Cafe  171. 

A Bill  v/a5  brought  to  fet  afide  an  annuity  granted  by  the  Counfei  have  a 
plaintiff  to  Spinhs,  upon  a  fuggeilion  of  its  being  obtained  ^'^^^^    ^^'^'^^  ^ 
by  fraud,  extortion,  i^c,  and  to  difcover  the  real  confideration  not^to^dctaia*^^ 
given  by  Sptnts  for  the  annuity,  and  that  the  draft  of  the  annui-  ^^^^j^j  where 
ty,  fuffgefted  to  be  in  the  hands  of  th^  defendant,  might  be  pro-  ^'^^^^  Pj^'-^y^^^y 

J  11.  '       t)  t'^    have  a  benefit 

duced  at  the  hearing.  f,„^  ,he  infpec- 

The  defendant  is  the  executor  of  Spinks,  and  a  gentleman  at  tioaofthenu 
tlie  bar,  and  was  the  counfei  who  drew  the  draft  of  the  an- 
nuity, and  who  admits,  by  his  anfwer,  he  had  it  in  his  cuftody, 
and  fubmits  to  produce  it  as  the  Court  fhall  dired,  and  does  not 
infift  on  any  privilege  as  a  counfei.  1 

The  motion  was  to  produce  the  draft  upon  oath  before  a 
Mafter,  or  to  leave  it  with  the  defendant's  clerk  in  court  for  the 
inflection  of  the  plaintiif. 
Lord  Chancellor, 

Two  objections  have  been  made  to  this  motion. 

To  the  nature  of  the  cafe. 
■Sc;  omi/y,  With  refpeCt  to  the  merits  of  the  Qafe. 

As 
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Stanhopes.  to  thc  nature  of  the  cafe,  it  was  faid,  that  a  counfel  is 

Kc^ERTs.  privileged  fo  as  not  to  be  obhged  to  produce  a  draft,  becaufe  it  is 
his  own  property,  and  he  has  a  right  to  keep  it  j  but  in  this  cafe 
Mr.  Roberts  is  a  party  concerned  in  intereft,  which  differs  it 
from  the  comm.on  cafe  of  a  counfel ;  he  is  executor,  of  the  an- 
nuitant, and  ftands  in  his  place,  and,  by  his  anfwer,  has  fub- 
mitted  to  produce  the  draft  as  the  Court  fhall  dire£i ;  and  every 
body  knows  fuch  a  fubmiffion  will  oblige  him  to  do  it  even  be- 
before  the  hearing,  if  the  court  fliali  think  it  neceffary. 

Counfellors  have  a  right  to  drafts,  to  make  ufe  of  them  as 
precedents  only,  but  not  to  detain  them,  when  either  party 
concerned  may  have  any  benefit  arifing  from  an  infpeclion  of 
them. 

A  demun-er  to  There  was  a  ftronger  cafe  in  Lord  Chancellor  K'lngh  time, 
covil-y  of  a  ca'fe'  "P°^^  ^  ^^^^  brought,  among  feveral  other  things,  for  a  dif- 
whichthedefen-  covcry  of  the  cafc,  which  the  defendant  had  ftated  to  his  own 
danthad  ftated    *counfel  for  an  Opinion,  and  alfo  for  a  difcovery  of  the  feveral 

to  his  own  coua-  f  r\  ■      f  •       ^  r 

feiforanophiion,  facls  conttimed  HI  thc  caic. 
over-ruled.  The  defendant  demurred  to  fuch  difcovery. 

[  *2i5  J  Which  demurrer  Lord  Chancellor  Kwg  over-ruled;  and, 
upon  an  appeal  to  the  Houfe  of  Lords,  the  order  of  the  Chancel- 
lor for  over-ruling  thc  demurrer  was  affirmed. 

As  to  the  merits  of  the  cafe,  I  do  not  find  any  particular  cir- 
cumftance  to  fiiew  it  would  be  any  ways  prejudicial  to  Mr.  Ro^ 
herts  to  produce  the  draft. 

His  Lordfliip  ordered  the  draft  to  be  left  with  the  defend- 
ant's clerk  in  court,  but  not  upon  oath,  to  be  infpe6ted  by  the 
plaintiff. 


Cafe  172.  F arfih am  Phillips y  OEloher  lA^  I74i' 

S.  C.  poft.  523.  M  j^^  a  freeman  of  London^  having  a  wife  and.  fix  children. 
Where,  after  '  ^y  his  will  givcs  his  wife  her  widow's  chamber,  and  the 

making  a  will,  third  of  his  eftate,  which  flie  was  intitled  to  by  the  cuftom  of 
athUd  wlth'!^''*  and  to  his  fix  children  one  other  third,  which  they 

portion,  as  great  w'cre  intitled  to  by  virtue  of  the  cuftom  of  London  ;  and  as  to  the 
or  greater  than    third,  he  had  a  power  to  difpofe  of,  he  direfted  a  debt  of  one 
*    provlium  has"^^^  hundred  pounds  to  be  paid  out  of  it,  and  the  refidue  to  be  equally 
always  been  held  divided  among  his  wife  and  children. 

an  ademption  j 

but  when  tiie  devife  has  been  of  a  refidue,  no  inftance  where  a  fubfco^uent  portion  has  been  held  to  be 
m  adennptioii. 

H^ixJ^^^  After  making  his  will,  he  married  one  of  his  daughters  to  the 

Ic^oC'Q.J^-^'^t  plaintiff,  and  gave  her  one  thoufand  pounds,  which,  in  the  mar- 
riage-articles, was  called  her  portion  or  provifion  ;  and  A*  B. 
being  now  dead,  this  bill  was  brought  by  the  hufband  and  wife 
for  their  feventh  part  of  their  teftamentary  third.  For  the  de- 
fendants, the  other  children^  it  was  infifted,  that  the  portion 
was  a  fatisfactlon  for  the  whole,  and  that  as  they  did  not  offer 
to  bring  the  thoufand  pounds  into  hotchpot,  to  make  all  the 
children  equal,  they  Ought  not  to  claim  this  thoufand  pounds 

(which 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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(which  was  more  than  their  fhare  of  the  tcftamentary  third,  the  Parmhamv. 
whole  eibte  being  but  ten  thoufand  five  hundred  pounds)  and  A^h^^^J's. 
the  fhare  of  the  teftamentary  part  too,  by  which  they  would 
have  two  hundred  and  ninety  pounds  more  than  the  other  chil- 
dren ;  that  the  will  intended  an  equality  among  all  the  children, 
and  as  they  refufe  to  bring  in  this  thoufand  pounds,  they  claim , 
under  the  will,  as  far  it  makes  for  them,    and  againfc  the 
v/ill,   when  it  makes  againft   them,   which  equity  will  not 
permit. 

Parol  evidence  was  offered  to  prove  that  the  father,  after  giv- 
ing the  thoufond  pounds  portion,  had  often  declared  that  all  his 
children  fhould  have  an  equal  ihare  of  this  eftate. 

Lord  Chancellor,  [  2l6  ] 

^hat  evidence  cannot  be  read,  being  to  explain  a  will  by 
matter  extriniic  to  it,  v/hich  would  introduce  great  uncertainty 
in  the  conltruclion  of  wills  ,  and  therefore  fuch  evidence  has 
-often  been  refufed  to  be  read  (i). 

As  to  the  cafe  itfelf,  I  cannot  make  the  childrens'  portions 
equal  by  any  rule  of  equity. 

Where  a  father,  after  making  his  will,  advances  his  child 
with  a  portion,  as  great  or  greater  than  the  legacy  given  by  the 
will,  fuch  provificn  hcis  always  been  held  an  ademption  (2). 

But  there  is  no  cafe  where  the  devife  has  been  of  a  refidue 
(that  is  uncertain,  and  at  the  lime  of  the  teftator's  death  maybe 
more  or  iefs)  in  which  a  fubfequent  portion  given  has  been  held 
to  be  an  ademption  ;  here  this  is  not  a  devife  of  one  third,  but 
£)f  a  refidue  after  payment  of  a  debt  charged  on  th:it  third. 

And  here  is  likev/ife  fomCthing,  to  which  this  portion  may  be 
properly  applied  as  a  fatisfa6l;ions  vi%*  the  orphanage  part. 

And  he  calls  this  a  portion  or  provihon  in  the  marriage-arti- 
cles, which  feems  as  if  he  then  confidered  this  as  an  advance- 
ment in  his  life-time,  in  bar  of  the  cuftom. 

There  is  no  declaration  in  the  will  that  he  intended  all  equal, 
but  what  he  has  faid  of  equality  is  of  the  lefidue,  v/hich  is  a  part 
of  the  eftate  remaining,  after  what  is  given  away  in  the  teftator's  , 
iife-iime. 

Lord  Hardwiche  dire£led  an  account  to  be  taken  of  the  per- 
fonai  eftate  of  the  teftator,  Michael  Phillips ^  and  alfo  of  what 
is  due  to  Alary  Phill'ps^  the  teftator's  widow,  for  her  parapher- 
oalia  and  widow-chamber,  which  are  to  be  paid  and  retained  by 
her,  after  the  teftator's  debts  are  paid ;  and  his  clear  perfonal 
edate  to  be  divided  into  three  equal  parts,  and  one  third  part 
thereof  to  be  paid  "to  the  teftator's  widow,  and  one  other  third  part 
to  be  divided  between  and  paid  to  Michael^  ^homas^  Amyy  Mary^ 
znd  Sarah  Fhillips,  the  teftator's  five  children,  the  plaintitf, 

(i)    Fide  Roje-Tvcli  v.    Benm'ttt   po/l.  S.  C.    JenVir.s  v.  Fo-^elL  2  Vern.  1 15, 

3  vol.   77.     J'eacock  v.  Falkner,  I  Bro.  Scotton  v.  Scotton,  I  Stra.  235.  Biggh/- 

Cha.  Rep,  Z96.  foM  v.  Grubby  ante  48.     Tapper  v.  Chal- 

(2    hcd  V .  Hiir ft ^  z  Frecm.  22. \.    Hale  crofts  po,^.  ^()2.     On  the  general  doc- 

V.  Adc^i,   2  Cha,  Rep,  35.     ILfims  v.  trine  of  fatisfadlion  fee  Bella/is  v.  Vth- 

H'Jk''>is,    Pre.  Cha.    263.      H.irtnp    v.  ivatt,  a?ite  i  vol.  426.  note. 
Whitniore,  Frp.  Cha,  541.     j  P.  //"  6S1. 

Vol.  n.  >  O  parnham 
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^JPhiilips^*  i^^^^/^^w?,  admitting  herfelf  fully  advanced  of  her  orphanage 
K1X.LIPS.  o^^T^Q  in  j^ej.  father's  life-time  ;  and  as  to  the  remaining  thirds  af-* 
ter  the  deductions  out  of  it,  according  to  the  dire6lions  of  the 
teftator's  will,  his  Lordfhip  ordered  the  refidue  thereof  to  be 
divided  into  feven  parts,  and  one  feventh  thereof  to  be  paid  to 
the  plaintiff  Farnham  and  his  vi'ife,  and  the'  other  fix  parts  to  be 
equally  divided  between  the  defendant,  the  teftator*s  widow,  and 
the  five  other  defendants,  her  children. 


J"  217  ]  Marfmll  verfus  Blewy  November  7,  1 741. 

Cafe  173. 

The  >vife  is  not  A  Devife  from  a  hufband  to  the  wife  of  the  ufe  of  all  houfe- 
fearred  of  her  hold  goods,  fumiture,  plate,  jewels,  linen,  i^c,  for  life,  or 

rd?vife"orthe  widowhood,  afterwards  to  children  and  grand-children. 

ufe  of  all  houfe- 

Jiold  goods,  furniture,  plate,  jewels,  linen,  & c.  for  life. 

Lord  Chancellor, 

This  does  not  bar  the  wife  of  her  paraphernalia  (1)4 
She  may  likewife  by  this  devife,  ufe  the  goods  in  her  own  or 
^uch  a  devife  other  perfon's  houfe,  alone,  or  promifcuoully  with  other 

intitles  her  to  J  i  .  .t,  \.  ^    v  ^ 

ufe  the  goods    goode,  or  may  let  them  out  to  hire. 

any  where,  or 

even  to  let  them  out  to  hire. 

(l)  f^ide  Snelfon  v.  Corbet t  pofi.  3  vol.  369,    Graham  v.  Londonderry ^pofi.  3  vol.  393# 

Cafe  174*  Sir  achy  VQX^us  FrancUf  November  12,  1741. 

A  reaor  may     ^^/^Motion  was  made  on  behalf  of  the  plaintiff,  who  v/as  pa-- 


cut  down  timber  ^^^^  q£      Hving,  againft  the  re6i:or,  for  an  injunction  to 


of^thT  pTrfon-         wafte  in  cutting  down  timber  in  the  church-yard. 

a^e -houfe,  or 

«iiancel,  but  not  for  any  common  purpofe. 

ij^or^        Lord  Chancellor, 

A  reftoir  may  cut  down  timber  for  the  repairs  of  the  parfon- 
age-houfe,  or  the  chancel,  but  not  for  any  common  purpofe  5 
and  this  he  may  be  juftified  in  doing  under  the  ftatute  of  35  Ed,  i. 
JIat,  2.  intitled  Ne  reBor  projlertiat  arbores  hi  Cosmeterio* 

If  it  is  the  cuftom  of  the  country  he  may  cut  down  under- 
wood for  any  purpofe,  but  if  he  grubs  it  up  it  is  wafte. 
He  is  intitled  ta     He  may  cut  down  timber  likewife  for  repairing  any  old 
Sbtes,  for  repair-  ^j^^^  bcloncr  to  the  re^lory ;    and  he  is  alfo  intitled  to 

tng  barns  and       f  .  •  *  1  1  1       r      1    i       •  1 

out-houfes  be-  botes  for  rcpairmg  bams,  and  out-houies  belongmg  to  the  par- 
longing  to  the  fonage. 

paiionage.  injunftlon  was  granted  till  the  hearing  of  the  caufe  to  flay 

the  redtor  from  cutting  dowii  timber,  except  in  the  particular 
inftances  before  mentioned  (i). 

(1)  The  Injqnftion  was  granted  till  queflion.    Reg.  Lib,  B.  1741.  fol.  2i: 

the  hearing  to  reftrain  the  reclor  from  See  Bradley  v.  Sfri^chv,  Bam.  Cha.  Re^ 

cutting  down,  felling,  or  carrying  away  399.    Brjk'ns  \\  Feat hcrfioney  z  Bro,  Cha, 

limber  or  other  trees,  fo  as  to  con^mit  Rep.  y^z. 


any  wafte  or  fpoii  on  ih:  prcniiffes 


in  tlie  Time  of  liord  Chancellor  Hardwicke. 
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Long  \ex{\xs  Burton,  November  12,  1741*  Cafe  175, 

THE  anfwcr  to  an  original  bill  was  reported  infufficient,  if  after  a  crofs- 
the  defendant  filed- a  crofs-bill,  and  the  plaintiiF  obtained  bill  filed,  aplain- 
an  order  that  the  original  bill  fhould  be  anfwered  before  he  an-  'J.?;^" 

o  .     .  ,  r       >    L  •       "^■'^  amend 

fwered  the  crofs-bill ;  the  planititt  too,  on  the  anlwer  s  being 

it  in  material 

reported  infufficient,  obtained  an  order  to  amend  his  bill,  and  parts,  and  thinks 
the  amendments  to  be  anfwered  \^-hen  the  exceptions  were,  and  fnVwerto^hc'^ 
amended  his  bill  in  feveral  material  matters.  amendments  at 

the  fame  time 

with  the  original  bill,  he  waves  his  priority  of  anfwer  to  the  original  (1^ 

Mr.  Chute  moved  to  difcharge  the  order  obtained,  and  reliad 
on  the  cafe  in  2  P.  Williams  435*  Steward  and  Roe* 
Lord  Chancellor, 

By  the  courfe  of  the  court,  the  plaintiff,  in  the  crofs  caufe,  Where  a  bill  h 
cannot  have  an  anfwer  till  he  has  himfelf  anfwered  the  original  ^^loy^ry^^^Art- 
bill ;  but  this  is  a  privilege  the  plaintiff  in  the  original  bill  has  lief,  the  pendeu- 
in  right  of  his  original  bill,  for  if  after  the  crofs-bill  is  filed  he  ^''^J^  ^^j.^Z/lj.^" 
will  amend  the  original  bill  in  material  parts,  I  do  not  think  he  onVfVom  the 
is  intitled  to  have  an  anfwer  to  the  amendments  ;  for,  as  the  bill  time  of  the 
may  be  amended  both  in  difcovery  and  rejief,  the  pendency  of 
fuit,  as  to  thofe  parts  which  are  amended,  is  only  from  the  time 
of  the  amendment. 

The  prefent  cafe  goes  further  than  the  cafe  in  Mr.  Peere 
WilHa?ns'i  Reports,  becaufe  here  the  anfwer  to  the  original  bill  is 
infufficient. 

The  plaintiff  in  the  original  bill  infifts  the  amended  bill  is  fo 
tacked  to  the  original,  that  the  defendant  is  obliged  to  anfwer 
both ;  but  I  am  of  opinion  he  is  not  intitled  to  fuch  an  anfwer, 
and  it  might  tend  to  great  delay  if  he  was. 

The  grounds  of  the  order  for  anfwering  the  amended  bill  are, 
that  by  this  means  the  plaintiff  faves  expence,  and  has  an  an- 
fwer the  fooner;  for  if  it  was  not  an  infufficient  anfwer,  he 
mull  have  new  procefs  to  compel  an  anfwer  to  the  amendments, 
but  in  the  prefent  cafe  he  may  take  up  the  old  procefs. 

But  this  is  no  reafon  for  gaining  priority  of  fuit;  for  if  he, 
thinks  fit  to  compel  an  anfwer  to  the  amendments,  at  the  fame 
time  with  the  original  bill,  he  waves  his  priority  of  anfwer  to 
the  original  bill;  and  there  is  no  inconvenience  in  this,  be- 
caufe the  Court  can  give  time  generally  to  anfwer  the  crofs- 
bill. 

Mr.  Clarhy  counfel  for  the  plaintiff  in  the  original  bill,  faid,    [  219  ] 
if  we  pray  time,  we  ffiall  have  an  injunftion  againfl  us. 

Lord  Chancellor  made  anfwer,  I  cannot  help  that,  you  have 
loil  your  priority.    His  Lordffiip  difcharged  the  order  (2). 

(i)  See  Child  v.  Frederick,  1  P.  W,        (2)  Reg,  Lib.  B.  1741.  fol.  8. 
266.     Stcwara  v.   Roe,    2  P.  W,  435. 
Rattray  v.  Dai  ley.  poJl>  3  vol.  724. 
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Cafe  l']6»  Ph'ilpot  verfus  Hoare  and  RoUnfon^  Novemher  263  1 74 1, 

ti%t'^orti°'  A  -^^^^^         made  by  the  plaintiff  for  eleven  years,  at  a  rack 

■years  at  140/.  rent  of  14®/.  in  1738,  leffee  covenanted  for  himfelF,  his 

rent,  who  had  execiUors  and  adminifiirators,  that  he,  his  executors  and  admi- 


covenantcd  for 
himfelf,  his 


niftratots 


,  but  docs  not  mentions  qffigns,  will  not,  without  the 
executors  and  cxprefs  confcnt  of  the  leffbr,  affign  over  the  leafe,  and  after- 
adminiftnuors,  wards  bccomes  a  blnkrupt  the  defendant  was  chcfen  affignee 
that  he  would'  'binder  the  commifli'pn,  and  enters  on  this  farm,  being  particu- 
nor,  without  the  larly  affigned  to  her  as  part  of  the  bankrupt's  ellate,  fells  oIF 
ieffor's  content,        ^,,.^^p  ^j-^j        ftock,  and  pavs  the  Aiichaelmas  rent  17^0, 

iii^i'^n  over  tnc  ^  i.    j  t  uy^ 

leafe,  becomes  a  ^i^^^  the  day  beforc  the  next  rent-day,  viz*  on  the  24th' of 
bankrupt j  the  March^  ^l^^i  having  received  but  a  little  profit  from  the  term 
ihez^^lfcZZ  ^^^^  y^^^'  afhgns  over  the  leafe  to  the  defendant,  Rol;m' 
der  the  commif- fori,  fubje^t  to  the  rcnts  and  covenants  in  the  leafe. 

fion  enters  on  ' 

the  farm,  fells  off  the  crop  and  ftock,  pays  the  Michaelmas  rent  1739,  ^^^^  *^^y  before  the  next  rent- 
day  afiigus  over  the  leafe  to  Robinfori'  The  bill  is  brought  to  oblige  Mrs.  Hoa7-e  *",o  keep  the  leafe  during 
the  term.  It  appearing  in  proof  that  Roiififon  never  ploughed  or  fowed  the  land,  never  refided  on  the 
farm,  but  occupied  it  rather  as  an  agent.  Lord  Hardiuicke  held  it  to  he  a  fraudulent  travJaFtion  between 
Mn  Hoare  and  Robinjon,  and  decreed  her  to  atjiuer  the  rent  to  the  time,  and  the  aJJ^gnincnt  to  be  Jet  afdd. 

The  bill  is  brought  to  prevent  the  affignee  of  bankrupt  from 
affigning  the  leafe,  and  ,  to  oblige  her  to  keep  it  during  the 
term. 

Lord  Chancellor, 

I  am  clearly  of  opinion  the  defendant  fhall  anfwer  for  the 
half-year's  rent  due  at  Lady-day  1740,  the  day  after  the  affign- 
ment,  on  account  of  the  profits,  upon  the  authority  of  the  cafe 
in  I  Fern,  165..  Treacle  v.  Coke  *  (i). 

As  to  the  accruing  rents  it  is  a  point  of  more  difficulty,  for 
the  covenant  in  this  leafe  not  to  aj[fign^  does  not  run  with  the 
land  to  the  affignee,  becaufe  ajjlgiues  are  not  bound  by  name  in 
the  covenant  (2). 

The 


*  In  that  cafe  an  affignee  of  a  leafe  rendring  rent,  having  enjoyed  the  land  fix 
years,  affigned  over  ;  the  bil!  was  to  call  him  to  an  account  for  tlie  rent  for  fuch  time  j 
and  Lord  Keeper  held  he  was  liable  in  equity  for  the  rent  during  the  time  he  enjoyed 
the  land. 

A'.  B.  The  counfel  alledged  there  were  20  precedents ;  and  Lord  Keeper  North 
faid,  if  there  had  not  been  one,  he  fliould  not  have  doubted  to  have  made  a  precedent 
in  this  cafe.    E.  T.  1633. 


fl)  Fhlc  Valliant  v.  Dodcmedc,  pojf. 
54.6. 

(-)  Notvvithftanding  the  doubt  enter- 
tained in  the  cafe  of  Stanhope  v.  Skeggs^ 
cited  in  Dotigl.  176.  n.  20.  2  Tcr.m  Rep. 
134.  140.  1  think  the  cafes  will  warrant 
the  following  obfervations  with  refped 
to  provifoes  and  covenants  not  to  alTign 
without  the  confent  of  the  ieffor.  It 
ffems  fettled,  thar.  the  mere  art  of  a  leafe 
Vf^lting  in  an  aflignce  by  operation  oi"  law, 
(fuch  as  e;isculorb,  admiaiitraiors,  tuJV.) 


can  never  be  confidered  as  a  forfeiture 
under  the  provifo  or  covenant  not  to 
aflign  :  for  if  fu:h  ad  of  veiling  Ihould  be 
conlidered  as  a  breach,  the  leafe  muft, 
in  faci,  determine  by  the  death  of  the 
leflee ;  which  could  never  be  the  inten- 
tion of  the  parties  (unlefs  fo  parilcnlarly 
expreffed  ;)  efpecially  as  the  habendum  of 
the  leafe  generally  limits  it  to  the  leflee, 
his.  executor  Si  adjnimftratorSt  and  ojpgnu 
Vide  Parry  v.  Harbcrt  Dyer  ^^.b,pL  3 .  ibid, 
6^,b.  pi.^.  Gu/cev,  Rugby,  3  IFil/:  237. 
2  Doug, 


in   the  Time  of  Lord  Chancellor  Hardv/icks. 


The  covenants  which  run  with  the  land  will  bind  the  affigncc,  Phu.pot  v. 
hut  I  do  not  fay  this  is  fuch  a  covenant;  Hoare. 

The  defendant  Robh.fons  not  producing  the  afTignment  fliews 
fraud,  and  makes  it  very  fufpicious  there  is  no  affignmenf,  yet 
if  the  plaintiff  had  accepted  any  rent  from  Rob/7.fonj  it  would 
have  bound  him  to  accept  him  as  tenant. 

The  cafe  of  landlords  is  of  very  great  confequence,  and  if  fucli 
7L  contrivance  is  allov/ed  to  prevail,  efj^^ecially  near  this  town, 
landlords  are  in  a  very  bad  condition  in  regaicd  to  covenants  in 
,  leafcs. 

It  appears  in  proof,  that  the  defendant,  Mrs,  Hoarcj  knew 
Robhifon  to  be  infolvent ;  he  is  mifreprefented  in  the  align- 
ment, for  he  is  called  of  IVarhurton^  in  LmrolnJl:'rrCy  grazier,  at 
.the  farne  time  he  lived  at  Weflmmjier*  He  never  ploughed  or 
fowed  the  land,  never  relided  on  the  farm,  but  occupied  it  ra- 
ther as  an  agent ;  nor  do  I  believe  he  ever  had  the  alignment 
in  his  hands  :  taking  thefe  circumftances  together,  it  looks  like 
a  collufive  affignment.  Therefore  I  fliall  decree  Mrs.  Hoarey 
the  defendant,  to  anfwer  the  rent  to  this  time,  as  it  is  a  frau- 
dulent tranfadion,  and  likewife  the  affignment  itfelf  to  be  fet 
afide. 

His  Lordfhip  dire^led,  at  firft,  an  a6lion  to  be  brought  in  a 
(quantum  damnificatus y  againft  the  defendant,  Mrs.  Hoare,  for  re- 
moving the  ftover  from  off  the  farm  :  an  action  of  covenant  he 
faid  would  not  lie,  as  there  is  no  privity  between  the  defendant 
and  the  leffor :  but  in  order  to  prevent  any  further  litigation,  his 
Lordfliip  propofed,  that  in  confideration  of  paying  the  plaintiff 
all  the  rent  which  is  due,  the  leafe  for  the  refidue  of  the  term 
fliould  be  void,  and  the  plaintiff  take  the  farm  into  his  own 
hands,  which  the  parties  agreed  to  accordingly. 


Dong.  176.  The  real  queilion,  in  thefe 
cafes,  appears  to  be.  Whether  the  «//f«<^z/zo« 
of  xht  affignee  by  operation  of  law,  can  be 
deemed  a  forfeiture  ?  And  that  depends 
upon  the  following  dilHndions. —  ill.  If 
the  covenant  or  provifo  extends  to  the 
leiTee  07ily,  then  an  aflignee,  by  law,  is 
not  within  it,  and  he  may  affign  without 
incurring  a  forfeiture.  iDyer6<^.  b, pi.  8. 
Cox  V.  Brown f  I  Cha.  Rep.  170.  Seers 
V.  Hind\  FfJ.  junr.  295.  zndly,  If  it 
extends  to  the  ieffee,  his  executors  ad- 
m'lniftraiors.^  then  all  of  cheni  are  bound 
by  it.  P.oe\.  Harrifon,  2  Term  Rep,  425-. 
But  with  refped  to  this  laft  rule,  as  the 
covenant  or  provifo  does  not  extend  to 
the  lefTee,  hie  executors,  admlniftrators, 
and  qdfigns,  aflignees,  under  a  comniilhon 
of  bankruptcy,  are  not  bound  by  it. 
Phdpotv,  Hoare,  fi/pra,  Gorhigv,  iVar- 
iiiYy  2  Eq.  Ab.  100.  pL  3.  which  latter 


cafe  I  have  examined  with  the  Reglfler'ji 
bock,  and  1  find  it  corretl.  Reg.  Lib. 
J.  1724.  fol.  149.  3diy,  Put  if  the  co- 
venant cr  provilo  exprefsly  n^imes  the 
.leffee  and  his  afTignSi  then  it  feeras,  from 
the  words  of  Lord  Hard^zvicke  in  the 
above  cafe  of  Philpot  v.  Hoare,  and  from 
the  determination  in  Sir  JVtlliam  Mocre's 
cafe,  Cro.  £I-z.  26.  that  all  alfignees  by 
operation  of  law  are  within  it.  No/e, 
It  is  faid  the  difticulty  in  Stanhope  v. 
Sheggs  arofe  upon  the  doubt,  whether  a 
claufe  of  reitraint  could  operate  upon  ex- 
ecutors fo  as  to  prevent  them  from  af- 
figning  land,  which  was  exprefsly  leafed 
to  the  original  tenant,  and  his  executor 
eo  mmine.^  when  that  was  the  only  means 
by  which  they  could  exercife  their  trull. 
z  Term  Rep.  1^%.  Buc  that  difiicaky 
fe^ems  to  have  been  done  away  by  the 
above  noticed  cafe  of  Roc  v.  Harrijhi, 


CASES  Argued  and  Determined 


Cafe  177. 


'^■/^/^S.  C  cited 
/'  S.  Vef.  28. 

A  teftator  having 
divided  his  per- 
fonal  eftate  inco 
eigne  fhares, gave 
feur  parts  to  his 
aiiece  Buffar,  and 
the  children  born 
tf  her  body  j  the 
plaintili  was  bom 
after  the  will  was 
made,  and  Mrs. 
Buffur  dies  iii 
the  teftator's 
life-time}  thh 
is  not  a  lapfed  le- 
^acyy  for  Jhe  did 
■not  take  an  efiate- 
taily  but  as  a 
joint-tenant  ivhb 
the  plaintiff,  and 
as  Jhe  is  dead,  he 
takes  the  uohoie  by 
Jur-vi-vorjhip'^  1 ) . 

t  *22I  ] 


Btiffar  Bradford y  November  %'jy  I74I» 

THIS  cafe  arofe  upon  the  words  and  conftru6lion  of  the 
following  will : 

"  As  to  my  houfliould  goods,  plate,  l5^c,  I  give  one  moiety  to 
my  fiftcr,  Mary  Bradford^  the  value  of  the  other  half  to  be 
placed  to  the  account  of  my  perfonal  eftate,  yet  fo  never- 
thelefs  that  flie  fliali  have  the  ufe  of  the  whole  fo  long  as 
fhe  continues  a  ^widow ;  all  the  reft  and  remainder  of  my 
eftate  to .  be  valued  j  and  to  prevent  difputes,  the  whole 
'^amount  of  the  value  of  the  faid  eftates,  whether  real  or  per- 
fonal, to  be  divided  into  eight  parts,  whereof  I  give  the  ufe 
of  the  whole  to  my  lifter,  Mary  Bradford^  for  her  fupport 
and  maintenance  during  the  time  ftie  fliall  remain  a  widow, 
fans  wafte,  fo  as  the  fame  be  divided  on  her  marriage  ;  two 
8ths  to  herfelf,  two  other  parts  thereof  to  her  daughter,  my 
niece  An7i,  and  the  remaining  four  parts  to  my  niece  Buffar^  and 
the  children  horn  of  her  body  \  but  in  cafe  my  fifter  remain  a 
widow,  and  her  daughter  Ann  marry  with  her  approbation, 
that  th(sn  her  faid  daughter  ftiall  have  one  8th  part  of  her  for- 
tune, but  no  more,  during  her  mother's  life,  until  her  faid  mother 
fhould  marry,  and  for  the  other  8th  part,  which  will  make 
up  a  quarter  ftiare,  I  leave  the  valuation  and  eftimation  of  the 
faid  eftates  to  be  made  by  my  fifter,  and  nephew  John  Buffar^ 
to  be  divided  by  them ;  but  in  fuch  manner,  that  if  any  part 
fliall  be  thought  too  highly  valued,  that  then  fuch  part  ftiall, 
when  the  time  of  poffeffion  comes,  go  to  Mrs.  Bi/ffar  zxiA  her 
children,  becaufe  they  will  have  then  four  of  the  eight  parts. 
Thus  I  have,  as  equally  as  I  thought  reafonable,  divided  my 
eftate  for  my  fifter  during  her  life,  in  cafe  flie  fliall  remain  a 
widow,  without  being  accountable  to  any  for  the  income  or 
profits  thereof,  that  flie,  at  her  death,  may  be  able  to  give 
good  legacies  to  fuch  of  her  children  as  fhall  pleafe  her  beft  ; 
I  leave  alfo  to  John  Buffar  and  his  wife,  my  nephew  and 
niice,  and  to  their  children,  for  mourning  40/.  and  I 
appoint  my  fifter,  Mary  Bradford^  John  Bn far ^  txtCM'* 
tors." 

The  bill  was  brought  to  have  the  perfonal  eftate  of  the  tefta- 
tor  fecured,  and  the  deeds 

Lord  Ci-iANCELLoTi, 

The  queftion  is.  What  eftate  the  teftator's  niece  Buffar  and 
her  children  take  ? 

She  had  no  child  at  the  time  the  will  Vv-as  made,  but  the  plain- 
tiff was  born  afterwards  in  the  life-time  of  the  teilator  j  the  mo- 
ther of  the  plaintift"  dies  in  the  teftator's  life-time. 

It  was  infifted,  on  the  part  of  the  defendant,  Mary  Bradfrd^ 
who  had  the  eftate  for  life,  and  who  is  likev/ife  heir  at  law, 
that  it  is  a  lapfed  devife,  for  that  the  plaintift''s  mother  took  an 
cftate-tail,  and  that  her  children  are  words  of  limitation,  and  not 
of  purchafe,  where  the  devifee  has  none  at  the  time  of  the  de- 
vife made  j  and  therefore,  as  the  plaintiff's  mother  died  before 
(i)  Sec  the  cafi?s  cited  in  the  note  to  Q^^cn  v.  Ozve/if  ayite  \  vol.  495. 


and  writings. 


in  the  Time  of  Lord  Chancellor  Hardwickk, 


22a 


the  teftator,  no  eflate  vefted  in  her,  and  confequcntly  it  is  a  Buffarv. 
lapftd  legacy,  and  for  an  authority  her  counfel  rehed  on  Wild'^  Bkadford. 
cafe,  6  Co,  17. 

On  the  other  hand  it  mufl  be  allowed,  that  children  in  their  Children  are 
natural  import  are  words  of  purchafe,  and  not  of  limitation,  '^^^'^^^^^^^l^^^ 
unlefs  it  is  to  comply  with  the  intention  of  a  teftator,  where  the  nmitation,  "ex- 
words  cannot  take  efFe£l  in  any  other  way;  but  fuppofe  a  devife  ceptitis tocom- 
was  to  A,  and  after  his  death  to  his  children,  here  it  is  a  word  ply  wkh  atefta- 

-  ,     -  tor  s  intention, 

of  purchale,  ^  and  it  can  take 

It  has  been  admitted  very  candidly  by  the  counfel,  that  as  to  effea  no  other 
the  perfonal  eftate,  the  children,  though  born  after  the  making  ^^^r* 
of  the  will,  muft  take  equally  with  the  mother  as  joint-tenants ; 
for  where  a  man  gives  perfonal  eflate  to  A,  and  her  children, 
to  conftrue  the  word  children  to  be  a  word  of  limitation,  and 
not  of  purchafe,  would  be  a  (trained  and  remote  conflru£lion, 
and  would  defeat  the  children  intirely,  and  the  firft  taker  would 
have  all.  Vide  Cook  v.  Cooky  2  Fern,  545..  and  Forth  and  Chap- 
Qnany  adjudged  on  the  fame  words  in  Lord  Macclesfield''^  time, 
2  Wms,  661^* 

It  is  the  time  of  pofleffion  in  the  prefent  cafe,  which  takes  it 
out  of  the  reafoning  in  Wildes  cafe ;  for  here  Mrs.  Buffar  and 
her  children  are  to  have  four  eights,  and  are  to  take  at  the  fame 
time  as  joint-tenants. 

The  will,  in  this  cafe,  confines  it  to  fuch  children  as  (hould 
be  born  in  the  life-time  of  the  teftator,  and  therefore  is  not 
liable  to  the  obje£tion  made  by  the  defendant's  counfel,  that 
the  remainder  muft  divide  and  fplit  as  in  common  marriage 
fettlements,  where  there  is  an  eftate-tail  to  daughters,  and  one 
is  born  in  the  life-time  of  the  father,  and  another  after  his 
death.  Vide  the  cafe  of  Stephens  v.  Stephens,  Caf,  in  Mq*  in  Lord 
Talb,  time,  228.  ^ 

The  plaintiff,  being  born  in  the  life-time  of  the  teftator, 
would  have  taken  with  his  mother  as  joint- tenants,  if  ftie 
had  lived ;  as  ftie  is  dead,  he  fhall  take  the  whole  by  way  of  re- 
mainder. 

As  to  the  other  point,  whether  a  legacy  given  to  one  of  the  where  there  are 
executors  for  mourning  for  himfelf,   his  wife  and  children,  '^wo  executors, 
ftiould  exclude  him  from  the  refidue,  I  fhould  think  it  very  Jeft  to  one^/for 
hard  to  do  it,  even  fuppofmg  him  fole  executor ;  but  as  there  mouming  for 
are  two  in  this  will  and  a  legacy  to  one,  both  ftiall  take  the  fur-  a^jJ-tJ-^'^^-^ln^^^^ 
plus  equally,  and  the  executor  notwithftanding  his  legacy  of  fhall  have  a  ' 
40/.  for  mourning  for  himfelf,  his  wife  and  children,  is  not  ex-  moiety  of  there- 


(1)  Brnfiridgs  v.  JVoodrofey  ante  6S. 


You  II. 
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Cafe  178.   Reeve  and  others  verfus  ^he  Attorney  Generaty  Novemier  if^ 

1741. 

S.  C.  cited  JT^UL  HA M  being  feifed  in  fee  of  the  eftate  in  queftion,  by 
FTeif'dhffeeof  ^^^^  devifed  it  to  his  wife  for  hfe,  and  after  her  death, 

the  eii:ite  in  ^o  onc  Hacon,  to  fcll,  and  out  of  the  profits  arifing  from  the 
queftion,  devifed  falc  of  the  cftatc,  in  the  firft  place  to  pay  fome  legacies,  and 
liVr  and^aftef  ^^^^^  dcbts  and  legacies  paid,  to  difpofe  of  the  refidue  to  the 

herd-ath,toone  plaintiffs. 
Hacon,  to  fell, 

and,  in  the  firft  place,  to  pay  debts  and  legacies,  and  the  refidue  to  the  plaintiffs.  BaccHf  who  had  a 
bare  power,  is  dead,  and,  for  want  of  heirs  to  F.  the  ellate  is  efcheated  to  the  crown.  The  hill  ivas 
brought  aga'irtji  the  jittorney  General  on  behalf  of  the  croivfty  to  have  the  rvill  ejiablljhed  and  ejiate  fold }  ths 
Court  of  Exchequer  might  do  thisy  as  it  is  a  court  of  revenue j  but  it  cannot  be  decreed  hircy  and  therefore  Lord 
Chancellcr  difrr.'fj'ed  the  hill, 

Mr.  Hacon,  who  had  a  bare  power,  and  not  coupled  with  any 
interefi;,  is  dead,  and  fpr  want  of  heirs  to  Fulham^  the  eftate  is 
efcheated  to  the  crown. 

The  bill  is  brought  by  the  refiduary  legatees  under  the  will 
againft  the  Attorney  General,  who  was  made  defendant  on  be- 
half of  the  crown,  to  have  the  will  eftabliflied  and  proved,  and 
likewife  to  have  the  eftate  fold. 

But  here  the  devife  is,  after  the  death  of  the  tcftator^s  wife  to 
be  fold  by  Hacon^  who  had  only  a  bare  power,  and  no  interefi 
in  the  eftate,  and  as  he  is  dead,  it  dies  with  him,  and  does  not 
furvive  to  any  perfon. 

The  queflion  is,  V/hether  an  eftate,  efcheated  to  the  crown, 
can  be  affeded  with  a  truif  ?  For  this  purpofe  fee  Hard.  Rep, 
469  where  there  are  feveral  cafes  to  this  point. 
The  father  of  j  j-ej-nember  a  cafe  in  the  Court  of  Exchequer,  when  I  was 
counfel,  had  a  Attorney  (jreneral,  ni-  which  Mr,  Lut'tvreky  the  counkl,  was 
mortgage  in  fee  the  plaintiff  j  his  father  had  a  mortgage  in  fee  on  Sir  William 
%rkLT/ctite^  P^ri/Ws  eftate,  who  was  attainted  for  high  treafon  on  account 
who  was  attaint-  of  the  affaffmation  plot :  Mr.  Lutivich  brought  his  bill  to  forc- 
ed j  thtianof  clofe,  and  made  tlie  Attorney  General  a  party  :  the  Court  would 
brought  his  bill  decree  a  foreclofure  againft  the  crown,  but  direfted  that  the 
toforeciofe,  and  mortgagee  fliould  hold  and  enjoy  the  mortgaged  premlffes,  tili 
reade  the  Attor-       ^^Q^^.j^  thought  proper  to  redeem  the  eftate.    Fide  Pawlet 

ney  General  a  ^  rr-r      a  j     ttt      t      ^     /  \ 

party  i  the  Court  and  I  be  Attorney  General,  tiara.  465  (1  j. 

V/ould  not  decree 

a  foreclofure  againft  the  crown,  but  diredled  ihc  mortgagee  ftiould  hold  and  enjoy  till  the  crown  thought 
yropcr  to  redeem  the  eftate. 

Now  I  cannot  decree  the  plaintiff  here  to  hold  and  enjoy,  be- 
caufe  they  are  only  to  have  certain  fums  out  of  the  eftate,  after 
[  224  3  debts  and  legacies ^are  fatisfied.  Suppofe  the  land  had  been 
feifed  and  and  put  in  charge,  can  I  make  a  decree  that  it  fhall 
be  fold  ?  No,  1  cannot,  but  the  Court  of  Exchequer  may,  as  it 
is  a  court  of  revenue:  the  bill  muil  be  diiVaiflcd. 


(l)  Sec  Attorney  General  v.  Di:^e.Jf:s,  2  />A  2.86.  BurocJ]  v.  Whcate,.  2  Black, 
Ritp.  123.    Mtdaktm  v.  'Spcer^  l  Bno.  Cha.  Rfp.  201. 


in  the  Time  of  Lord  Chancellor  Hardwickx. 
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Powell  verfus  Kno'wler,  at  the  Rolh,  December  i.  1741.         Cafe  17c, 


P  O  N  the  death  of  Sir  Thomas  Colebyy  the  plaintiff  came  Where  a  perfon 
to  Mr.  Gilbert  Knonjuler,  the  brother  of  the  defendant,  and  ^^"'l^'f^^:;^^^^ 


u   

told  him  that  he  was  pofitive  he  could  make  it  out,  that  i^e  title  (fa: other 
Mr.  Gilbert  Knowler,  was  the  fole  heir,  or  at  lead  a  co-heir  of  tosncfta^e,  and 
Sir  Thomas  Cole^y;  Mr.  Gilbert  Ktiowler  (it  being  extremely  ^'/v'^^'l^^t/^^J'^ 
doubtful  at  that  time  who  was  heir  or  co-heir  of  Sir  Thomas  faisfaftion  for 
Coleby)  declined  it,  and  was  unwilling  to,  engage  in  it ;  but  upon  [jj^ 
the  prefHng  folicitations  of  the  plaintiff,  and  upon  his  offering  to  for  tl^rp^^pofe 
defray  the  whole  expence  of  any  fuit  that  fhould  be  commencedj  is  arcfuiiy  drawn 
Mr,  Gi/^^r/ Xww/^r  liftened  to  the  propofal,  and  executed  the  !"  ^''^^V^  ^'r? 

^         .  -  1        r  r    r       J  It  out  of  tne  fta- 

lOilowmg  articles  of  agreement.  tutes  of  cham- 

perty, he  will  not 

be  intltled  to  have  a  fpecilic  performance  decreed  here,  but  will  be  left  to  his  remedy  at  law. 

May  th^  nth,  1732,  Memorandum,  A  wager  was  made, 
*^  and  this  day  entered  into,  between  Gilbert  Knowler,  Efq. 
and  Francis  Powell^  clerk :  the  faid  Gilbert  Knowler  wagers 
with  the  faid  i'V^/'/aV  P^?w^//  4000/.  that  he  the  faid  Gilbert 
Knowler  is  not  heir,  co-heir,  or  one  of  the  co-heirs  of  Sir 
**  'Thomas  C&lebyy  late  of  Ke?jftngton  ;  and  the  faid  Gilbert  K?iowler 
**  doth  bargain  and  promife,  with  and  to  the  faid  Francis  Powelly 
**  that  he  the  faid  Gilbert  Knowler^  his  heirs,  executors,  ^ffr. 
*^  will  pay  to  Francis  Powell y  his  executors  or  admin iftrators,  * 
"  4000/.  fo  foon  as  it  fhall  be  proved,  that  the  faid  Gilbert 
"  Kfiowler  is  heir,  co-heir,  or  one  of  the  co-heirs  to  the  faid  Sir 
Thomas  Coleby  :  and  the  faid  Francis  Powell  wagers  with  the 
faid  Gilbert  Knowler  500/.  that  he  the  faid  Gilbert  Knowler  is 
*'  heir,  co-heir,  or  one  of  the  co-heirs  to  Sir  Thomas  Colebyy  de- 
"  ceafed,  and  this  day  enters  into  bond  in  the  penalty  of  toco/. 
"  to  pay  the  ^00/.  to  the  faid  Gilbert :  IteWy  The  faid  Gilbert 
Knowler  doth  promife  to  profecute  fuits  bqth  in  law  and 
equity  for  recovery  of  this  claim  :  and  the  faid  Francis  Powell 
promifes  to  gather  neceffary  evidence  together,  in  order  to 
**  prove  the  faid  Gilbert'*^  right :  Itern^  It  is  alfo  agreed  between 
the  faid  parties,  that  if  the  value  of  the  eftate  and  rents  re-* 
covered  by  the  faid  Gilbert  as  heir,  tffc.  be  lefs  than  8000/* 
the  faid  Gilbert  (hall  be  obliged  to  pay  the  faid  Fraticis  Powell 
one  full  half  of  the  value  of  the  eltate  fo  recovered  :  Item,  It 
is  alfo  agreed,  that  the  faid  I'ratrds  Powell  lliall  take  his  bond 
(he  has  this  day  entered  into  to  bind  himfcif  for  payment  of 
**  50o  />  to  the  faid  Gilbert  Knowler  on  the  20th  of  Da  ember 
*'  next)  at  500/.  in  part  of  the  fum  of  4000/.  or  fucli  lefs  fum 
*^  as  may  arife  from  this  wager,   according  to  the  forego- 
*'  Ing  articles,  if  the  faid  Francis  wins  the  faid  wager :  Iterny 
"  The  faid  Francis  confents  and  agrf,es  tliat  the  he|fald  GiU     [  22^  "] 
bert  fhall,   over   and   above   the   faid    500/.  deducl:  and     ^  ^ 
keep  back  out  of  the  fiid  4000/.   or  fuch  lefs   fum  as 
"  fhall  or  may  arife  from  the  wager,    all  fuch  money  p.s 
"  he  the  faid  Gill-eft  fliall  have  any  ways  expended,   or  be 

P  2  '  *•  liable 
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powELtv.  cc  liable  to  pay  in  or  about  the  profecuting  any  fuit  or  fults 
Knowie*.    i(       recovering  this  claim  :  liem^  the  faid  Francis  confents, 

that  he  tlie  faid  Gilbert  fliall  no  otherv»dfe  be  liable  to  pay 

10       {d\d.  Fravjcis  Potucll  xhQ  faid  4000/.  or  lefs  fum,  than 

by  giving  fecurity  for  it  upon  the  faid  eflate  fo  to  be  reco- 
"  vered    and  if  the  faid  Gilbert^  or  his  heirs,  is  or  are  ready 

to  execute  any  deed  or  writing,  whereby  to  fecure  the  faid 
"  4000/.  or  lefs  fum,  according  to  this  agreement,  to  the 

i^xAFranch^  or  his  executors  or  adminiftrators,  by  way  of 
"  fale  or  mortgage  upon  the  faid  eftate,  or  any  fumcient  part 

thereof,  within  two  months  after  the  faid  Gilbert  (hall  be 
"  in  quiet  pofleffion  of  the  fame,  then  it  fhould  be  underflood, 

that  the  faid  Gilbert  has  fully  performed  his  part  of  this 

agreement," 

To  which  articles  William  Knowler^  the  defendant  in  the 
prefent  caufc,  was  one  of  the  witneffes,  and  the  faid  articles 
are  now  in  his  cuftody. 

Soon  after  the  execution  of  the  articles,   Gilbert  Knonxjler 
brought  a  bill  in  the  court  of  Chancery,  and  iflues  were  dire£led' 
to  try,  whether  Gilbert  Knouuler  was  heir,  or  one  of  the  coheirs 
of  Sir  Thomas  Coleby^  and  a  verdi£^:  was  found  in  the  affirmative, 
that  he  was  one  of  the  coheirs  ;  and  when  the  caufe  came  on. 
upon  the  equity  referved,  polTcfficn  -of  one  third  of  the  eftate 
was  decreed  to  Mr.  Gilbert  Knoivler*    In  a  fhort  time  after  the 
decree,  eje£lments  were  brought  by 'one  perfon,  claiming  to  be 
'  the  fole  heir  of  Sir  Thomas  Coleby,  and  a  bill  was  preferred  by 
other  perfons  againft  Gilbert  Knoiuler^  fetting  up  different  rights 
to  the  eftate;  but  the  bill  was  difmifled,  and  a  perpetual  injunc- 
tion granted  :  Before  a  writ  of  partition  could  be  taken  out,  Mr. 
Gilbert  Knowier  died;  but  by  a  codicil,  dated  J^.v/y  the  15th, 
1737,  "  he  devifes  all  his  undivided  third  in  the  meffuages, 
lands,  ^c,  fituated  in  Middle/ex  and  EJex,  or  elfe where, 
(which  he,  as  one  of  the  coheirs  of  Sir  Thomas  Coleby^  lately 
recovered),  to  his   brother  William  Knoivler  the  defendant 
in  truft,  that  he  fiiall,  with  all  convenient  fpeed,  after  the 
"  faid  mefluages,  lands,         fhall  be  divided  and  allotted  in- 
to  three  equal  parts,  convey  and  afliire  in  fee-fimple  unto 
the  Reverend  Mr.  Francis  -Poivelly  re6lor  of  Jll  Saints  in  the 
town  of  Colchejler^  and  unto  his  heirs  and  affigns,  fuch  part 
.   "  and  fo  much  of  my  faid  premilTes  and  lands,  as  fliall  be  va- 
lued  at  the  fum  of  money  he  the  faid  Francis  Powell  iSf  fliall 
*^  or  may  be  intitled  unto,  by  virtue  of  a  contrail:  or  agreement 
bearing  date,  ts'c,  nov/ in  the  cuftody  or  power  of  my  faid 
[  22^  ]     *'  hrother  do6lor  fViUiam  Knowler :  Iteni^  my  mind  and  will  is, 
"  that  my  agreement  with  the  faid  Francis  Powell  fti^ll  be  fully 
performed  and  fatlsfied  out  of  the  mefluages,  hnds,  Is^c* 
^*  lately  belonging  to  the  faid  Sir  Thomas  Coleby,  and  not  out  of 
"  any  other  purt  of  my  eftate  real  or  perfonal." 

After  the  faid  agreement  with  Francis  Powell  \s  fully  per- 
formed, he  gives  to  his  fon  Gilbert  Knowler  and  his  heirs  all 
the  reft  and  rcHdueof  the  faid  mefluages,  lands,  ^c.  and  makes 
the  defendant  i\ocXox  Kmwlcr  mid  Gilbert  Bouchery,  his  nephew 
cxecu^rs  to  thii  his  codicil.  Doctor 
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Do£lor  Kmwler^  who  was  privy  to  the  whole  tranfaclion  ^^J^^^^^^^j.  J* 
between  his  hte  brother  and  Mr.  Powell,  with  regard  to  the 
propofal  for  recovering  of  the  eftates  of  Sir  Thomas  Coleby,  and 
a  witnefs  likevi^ife  to  the  articles  of  agreement  that  were  exe^ 
cuted  in  purfuancc  of  this  propofal,  and  who  has  alfo  had 
them  in  his  cufbody  ever  fnice,  refufed  to  comply  with  Mr. 
PowcWs  demands  upon  his  application  to  him,  foon  after  the 
death  of  the  late  Mr.  Gilbert  Knowler.  The  bill,  therefore, 
is  brought  by  Mr.  Powell  againft  doftor  Knoivler,  executor  of 
the  late  Gilbert  Knoivler,  for  a  fpecific  performance  of  J:he  arti- 
cles. Cafes  cited  for  the  plaintiff,  Bickley  verfus  Newland,  2  P, 
Wtns,  182.  Wyat  vtx{m  Slater,  before  Lord  Chancellor  T^Xhot, 
Cafes  cited  for  the  defendant,  Pool  verfus  Sacheverell,  i  P.  Wnu, 
675.  Walker  verfus  Gafcoigne,  heard  in'  Dom.  Proc,  l']26, 
JVahfiJley  verfus  Booth,  May  2,  1741  (l).  Proof  verfus  Hines^ 
July  29  1 7 '^5*    ^'^f'  i^  Chan»  in  Lord  T^ilhot^s  time,  ill. 

Mafler  of  the  Rolls  :  I  fliall  give  fuch  an  opinion  as  is  agree- 
able to  the  notion  which  I  have  of  the  cafe  at  prefent,  but  fo  as 
not  to  tie  myfelf  down,  if  I  fliould  fee  any  reafon  for  varying  my 
opinion. 

And,  as  it  appears  to  me  at  firfl:  fight,  the  plaintiiF  is  very 
proper  in  bringing  a  bill  for  a  fpecific  performance  of  this  agree- 
ment, and  nothing  more  ufual  in  this  court  than  bills  of  fuch  a 
nature. 

But  whether  he  is  intitled  to  the  relief  that  he  prays,  is  an- 
other confideration,  and  that  will  depend  upon  two  queftlons. 

Firjl,  Whether  the  court  will  relieve  the  plaintiff  fingly  on  the 
agreement,  exclufive  of  the  codicil. 

Secondly,  If  the  agreement  fhould  not  be  good  in  equity, 
whether  the  plaintiff  is  entitled  to  relief  upon  the  foot  of  the 
codicil. 

"With  regard  to  the frf  qucftion. 

Tho'  at  the  fetting  out  of  the  agreement  it  is  framed  in  the 
nature  of  a  wager,  yet,  taking  the  whole  articles  together,  it 
feems  to  me  to  be  an  agreement  only  for  a  part  of  the  eftate  to, 
be  recovered,  upon  the  events  taking  place  of  Mr,  Gilbert 
Knowler^s  recovering  and  being  in  poffeflion  of  the  whole  or  part 
of  Sir  Thomas  Coleby^  eftate,  amounting  to  Soool,  in  value,  or 
upwards. 

1  am  far  from  thinking  the  perfon  who  drew  thefc  articles  [22)3 
framed  them  in  this  manner  out  of  ignorance  ;  but,  on  the  con- 
trary contrived  it  artfully  to  keep  them  out  of  the  ftatutes  of 
champerty:  for  though  by  way  of  wager  in  the  outfct,  yet,  in 
the  latter  part,  it  is  plain,  part  of  the  lands  were  intended  to  go 
in  fatisfa6lion  of  the  agreement,  and  the  4000/.  mentioned  in 
the  beginning  of  the  articles,  is  only  intended  as  afccurity  for  the 
performance  of  the  agreement. 

But,  without  entering  any  further  into  this  part  of  the  cafe, 
I  will  very  readily  own,  if  it  flood  only  upon  the  agreement, 
that  the  plaintiff  could  not  be  intitled  to  have  a  fpecific  per-. 

(i)         25.  27.  S.  C. 

formancc 
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Powell  v.    formance  in  this  court,  but  muft  have  been  left  to  his  remedy 

I  Oiould  have  had  a  much  better  opinion  of  the  plaintiff,  if 
he  had  not  tied  himlelf  down  by  bond  in  the  penalty  of  looo/. 
to  gather  evidence  in  fupport  of  Mr.  Knowler's  title. 

Secondly,  Wiiccher  if  the  agreement  is  not  good  in  equity,  the 
plaintiff  is  not  entitled  to  relief  upon  the  foot  of  the  codicil. 

And;  as  I  am  at  prefent  advifed,  I  do  think  he  is  intitled  to 
relief  under  this  head. 

The  counfel  for  the  defendant,  aware  of  the  ftrength  of  this 
will,  as  to  the  real  intention  of  the  teftator  to  eftablilh  the  agree- 
ment, have  endeavoured  to  put  a  forced  conftru£lion  upon  the 
words,  that  the  tefbator  did  not  intend  abfolutely  to  confirm  and 
make  good  the  agreement,  but  has  dire6ted  only  in  what  manner 
he  v/ould  have  it  done,  provided  the  law  fhould  think  it  fuch  an 
agreement  as  ought  to  be  carried  into  execution. 

But  to  me  it  feems  extremely  clear,  from  the  words  of  the  co- 
dicil, that  it  was  the  teftator's  intention  the  agreement  fhould  be 
eftablifhed,  and  that  he  has  exprefled  himfelf  very  fully  for  that 
purpofe,  and  that  he  confirms  the  agreement  in  the  firft  place, 
and  then  dire6ls  the  manner  how  it  fhould  be  carried  into  exe^ 
cution. 

The  cafe  of  JVyat  verfus  Slattv  comes  the  neareft  to  the  pre- 
fent cafe. 

Upon  the  whole,  the  articles  of  agreement  are  of  no  further  ufe, 
than  to  ferve  only  as  an  explanation  of  the  teftator's  intention, 
^nd  by  way  of  dire61;ion  for  carrying  that  intention  into  exe- 
cution. 

The  lall  confideration  is,  what  decree  I  fiiall  make, 
I  do  not  tiiiitk  the  plaintiff  is  intitled  to  payment  upon  the  value 
of  the  eftate  recovered,  with  the  addition  of  arrears  of  rents  and 
profits;  for,  to  be  fure,  an  agreement  of  this  kind  ought  to  be 
taken  asftri6lly  and  ftrongly  as  poifibie  againft  the  plaintiff,  and 
therefore  1  fhall  only  decree  him  a  moiety  of  the  eflate  recovered, 
exclufive  of  the  arrears  of  rent. 

The  next  quefllon  is,  when  I  fliall  decree  the  plaintiff  to  be 
intitled  to  this  moiety  and  I  am  clear  of  opinion,  that  the 
time  ought  to  be  computed  from  the  date  of  the  perpetual  in- 
jun^lion,  and  not  fo  far  back  as  the  decree  for  pofieihon  ;  for 
Mr,  Gilbert  Knoivlfr,  till  the  injunction,  could  not  be  faid  to  be  in 
quiet  poffefTion,  which  were  the  expreis  terms  of  the  agreement : 
therefore  let  the  conveyance  be  prepared  accordingly. 
No  cofls  were  given  as  to  this  fait  of  either  fide  ( i ). 
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(i)  Reg.  L'lb.B.  1741.  fol.  108.  a  decreed  from  the  perpetual  inj^nc* 
jppipt^  pI"  the  rents  and  |)rorits  were  (i9n. 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


JkfanyeT[\xs  Wardy  December  8,  1 74 1.  Cafe  I  So, 

MRS.  Hatighton  had  conveyed  away  all  her  right  and  title  in  a  cafe  of  fraud, 
in  an  eftate  to  the  defendant,  by  a  deed  executed  for  the^evidence  ot  a 
that  purpofe,  but  there  were  not  the  common  covenants  on  the  ed  in^granting"' 
part  of  a  vendor,  but  only  that  (he  had  done  no  aift  to  incumber  ;  away  her  eftate 
the  plaintiff,  notwithftanding  this  conveyance,  offered  to  read  ^^^^^^"^'"^^'1.^^ 
Mrs.  Hai(ghtpn*s  depofition,  to  impeach  her  right  to  this  eftate,  ^ated  her  right 
and  to  (hew  that  it  was  a  pretended  title  only,  and  done  with  no  to  the  eftate. 
other  view  than  to  affift  the  defendant  in  carrying  on  a  fraud. 

It  was  objected  by  the  defendant's  counfel,  that  the  evidence 
of  a  perfon,  who  has  joined  in  granting  and  conveying  her  eftate, 
cannot  be  admitted  to  invahdate  her  right  to  the  eltate,  which 
fhe  has  fo  granted  and  conveyed,  efpecially  as  there  is  a  pecu- 
niary confederation  expreffed  in  the  deed,  and  the  receipt  of  the 
money  indorfed  upon  it.  . 

Lord  Chancellor,  Atlaw  wheraa 

To  be  fure,  by  the  ftri£l:  rules  of  law,  fuch  evidence  would  perfonhaTg"nt* 
not  be  admitted  ;  for  where  a  perfon  has  j^ranted  and  conveyed,  ed  and  conveyed, 
be  the  riij^ht  real  or  pretended,  the  very  words  jrrafit  and  convey      very  worcfs 

,^  ,    \  .  *  f  .  grant  and  f.onvef 

imply  a  warranty  f  i ),  and  a  covenant  for  quiet  enjoyment  on  imply  a  warrant^ 
the  part  of  the  grantor,  and  therefore  cannot  be  examined  as  a  on  the  part  of 
witnefs,  to  overturn  and  invalidate  the  right  and  title  granted  by  caL^o? be°exa-'* 
the  deed,  mined  as  a  wit- 

nds  to  overturn  the  right  granted  by  the  deed. 
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It  is  very  well  known  at  law,  that  they  are  fo  ftri(Si:,  that  no  At  law  no 
perfon  who  is  made  a  defendant  can  poffiblv  be  examined  as  a  '^^'^endant  can 

■  ^     r     \       •    •  1     «  •  •       1  •  ■!       •<-      be  examined  as 

witneis,  but  it  is  every  day  s  experience  in  this  court,  that  it  a  a  witnef.  j  but 
plaintiff  makes  a  perfon  defendant  for  form-fake,  it  is  amotion  inequity,  a  per* 
of  courfe  to  examine  fuch  defendant  in  the  caufe,  faving  juft  defendant^o* 

•exceptions.  form's  fake, 

may  be  examiixid  in  a  caufe,  favln^  juft  excepcions^ 

In  the  cafe  of  a  truflee  who  has  the  legal  intereft  in  the  Atruftee,thourfj 
dilate,  but  is  merely  nominal  in  every  other  refpecl,  you  can-  ^ll^^l^  XTlTx-' 
not  examine  him  at  law  as  to  the  merits  or  intention  of  fuch  mined  at  law, 
deed,  but  there  is  no  manner  of  doubt  he  may  be  a  witnefs  in  cieariy 

equity  (2).  maymeciuicy. 

In  crown  profecutions  no  defendant  can  be  examined  in  be-  The  Attorney 
half  even  of  the  King,  but  the  Attorney  General  at  the  bar  en-  fn^t"^"^^)^ ""rt 
ters  a  noli  profequi  7ig'^'m{i  that  particular  defendant,  before  he  fe^J l^linitZ 
can  be  admitted  as  a  witnefs  ;  this  was  done  in  a  cafe  by  Trevor,  defendant  before 
when  Attorney  General,  who  was  afterwards  Lord  Chief  J  uftice  ieV.Tawknelr 

of  the  Common  Pleas.  even  in  the  «;4c' 

of  the  King, 

(1)  P^i^t'  Har.  Co.  Litt.  384.  a.  note  l.  tR2.  Mavhank  v.  Me.ica[r,  poft.  3  vol.  95, 
Vaugh.  126.  Noh's  cafe,  4  Co.  80.  b.  Foshcrryv,  PatCy  poit.  3  vol.  604.  Donxm^ 
Perk.  f.  124.  Clarke  v.  SoKnfon,  1  Fef.  100,    ///p  v.  Toikinjeiul^  J/7ib.  51^4. 

(2)  See  Croft  v  Pjh,  3  Co^'s  P. 
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Man  v.  I  would  not  Have  it  underftood,  as  if  I  laid  it  down,  that 
Waro.  rules  of  evidence  at  law,  and  in  equity,  differ  in  i^neral ;  but 
inftances  only,  33  only  in  particular  caies,  where  iraud  is  charged  by  a  bill,  or  m 
where  fiiud  is  ^afcs  of  trufts,  this  court  does  not  confine  itfelf  within  fuch 
o^Tnlaks'of"'  ftna  rules  as  ihey  do  at  law,  but,^for  the  fake  of  juftice  and 
truft,  that  this  equity,  v>^iii  enter  into  the  merits  of  the  cafe,  in  order  to  come 
court  does  not       fraud,  or  to  know  the  true  and  real  intention  of  a  truft  or  ufe 

confine  itielr       i    ,       i       i      i  i 

wirhin  fuch      declared  under  deeds. 

Sridt  rules  as 

they  do  aC  law,  but  In  general,  the  rules  of  evidence  here  and  at  law  do  not  differ. 

It  would  therefore  very  much  abridge  the  power  and  jurif- 
dl£lion  of  this  court,  which  is  chiefly  converfant  in  cafes  of  fraud 
and  trufts,  if  I  did  not  admit  fuch  evidence  :  his  Lordfhip  there- 
fore over-ruled  the  objection. 

Cafe  1 8 1.    Green   verfus  Suajfoy   the  fecond  feat  after  Michaelmas  Term, 

December  lo,  1741. 


A  point  whkh 
materially  con- 
cerns the  mer- 
chants in  gene- 
ral, will  induce 
the  court  to 
continue  an  in- 
undVion. 

[  ] 


E  V  E  R  A  L  a£lions  had  been  brought  agalnft  Gree/t  upon 
the  lofs  of  fix  of  the  galleons,  infured  by  St^affb  on  a  policy 
of  infurance  intereft  or  no  intereft  j  Green  brought  a  bill  in  this 
court  for  an  injunction  to  ftay  the  proceedings  at  law,  which  was 
granted  upon  a  former  motion  ,  and  now  moves  for  a  commifiion 
to  America  generally,  for  the  examination  of  witneffes,  which 
cannot  be  produced  viva  voce  here  :  It  was  founded  upon  the 
following  Cnfe. 

The  defendant  in  this  court,  in  1735,  applied  to  the  plaintiff 
to  infure  tlie  fum  of  6000 L  on  fix  of  the  galleons  in  their  voyage 
from  ( 1 )  Gales Xo  Forto-Bello  \  the  policy  was  conceived  in  gene- 
ral terms^  to  infure  from  all  dangers,  and  the  detention  of 
princes  \  the  galleons  failed  from  Gales ^  and  came  to  Garthagena 
the  latter  end  of  1 736  ;  the  war  broke  out  between  England  and 
^pain  in  1739,  and  the  forts  of  Forto  Bello  being  deftroyed  by 
vice  admiral  Vernon^  which  were  a  protection  to  the  place  at  the 
time  the  fair  was  held,  the  galleons,  after  the  deftruClion  of  the 
forts,  i^c»  never  ventured  to  Porto-Belloy  notwithftanding  a  fair 
is  held  there  annually,  though  the  time  of  the  year  is  not  al- 
ways the  fame  ;  the  fix  galleons  lay  in  the  harbour  of  Garthagena 
till  the  year  1741,  when  Don  Blafs^  the  Spanifi  admiral,  and 
commander  in  chief  there,  ordered  them  to  be  funk,  to  choak 
up  the  harbour,  and  by  that  means  prevent  the  Englijh  men  of 
war,  under  Vernon^  from  entering  it. 

It  was  infifted,  by  the  counfel  for  Grcen^  the  plaintiff  in 
equity,  that,  upon  the  uncommon  circumfi:ances  of  this  cafe, 
the  injunClion  to  flay  trial  fliould  be  continued  till  a  commiffion 


(1}  Cadi%  to   CA-rthagena   and  PorU-BeUo. 


for 
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for  the  examination  of  the  fa6ls  in  America  had  ilTued,  and  Is      Man  v. 
returned  ( I ). 

The  counfel  on  tlie  other  fide  infifted,  that  there  are  perfons 
now  in  England^  who  are  very  well  acquainted  with  all  thefe 
fa^ls,  and  can  explain  them  very  fufficiently  to  a  jury,  fo  that 
the  defendant  at  lav/  can  fuitain  no  prejudice  by  going  immedi- 
ately to  trial. 

Lord  Chancellor, 

This  is  a  veryunufual  cafe,  and,  upon  all  the  circumitances, 
I  think  that  the  injun£lion  fhould  be  continued  till  a  commiiFion 
has  ifTued  and  is  returned  from  America^  but  then  it  ought  to  be 
limited  to  fome  particular  places  in  the  IVeJl  Indies^  and  not  left 
fo  much  at  large  as  the  plaintiff  would  have  it. 

Indeed,  it  would  be  a  great  hardfliip  upon  the  defendant  at 
law  to  go  to  trial  upon  fuch  fliort  warning  on  faCtS  that  do  not 
arife  in  England^  but  altogether  in  America. 

Now,  there  are  two  very  material  fadts  which  will  come  under 
the  confideratlon  of  a  jury  at  the  time  of  tbe  trial,  both  Vv'hich 
mud  depend  upon  proof  that  muft  naturally  arife  in  the  Wejl- 
Indues, 

Firjl^  "Whether  the  voyage  was  determined  at  Carthagena^  and  [  231  J 
that  depends  upon  a  fecofid  fa61:,  Whether  the  deftroying  the 
caftles,  i^c,  at  Porto-Eello^  made  it  impraclicable  to  hold  a  fair 
there,  and  whether  in  the  opinion  and  imagination  of  the  mer- 
chants, it  could  not  be  held  there  for  that  reafon,  and  if  fo, 
whether  it  muft  not  be  admitted  that  the  galleons  had  no  inten- 
tion of  proceeding  any  further,  but  had  determined  their  voyage 
at  Carthagena,  which  is  a  very  material  confideration  at  the 
trial. 

It  may  poffibly  be  the  cafe,  that  this  was  an  infurance  on  be- 
half of  the  king  of  ^pain  himfelf,  who,  on  the  breaking  out  of 
the  war  with  England^  m.ight  reftrain  thefe  galleons  from  pro- 
ceeding on  their  voyage  to  Porto-Bello,  and  order  them  to  con- 
tinue in  the  harbour  of  Carthagena  :  if  this  fhould  happen  to  be 
the  fa£l,  it  would  be  a  very  material  point  for  the  defendant  at 
law,  as  the  perfon  for  whofe  benefit  the  galleons  were  infured, 
may  then  be  faid  to  have  determined  this  voyage  himfelf. 

And  then  it  may  be  compared  to  the  cafe,  where  houfes  are 
on  fire  in  this  town,  when,  for  the  fake  of  preventing  the  flames 
from  fpreading,  firemen  are  under  a  necefTity  of  blowing  up 
fome  neighbouring  houfes  fuppofing  the  houfes  fo  blown  up 
fhould  be  infured,  the  terms  of  the  policy  are  not  broken,  as  this 
is  an  unforefeen  accident,  and  a  lofs  not  at  all  guarded  againfc, 
and  the  infurer  ihall  not  be  obliged  to  make  it  good. 

The  prefent  cafe  does  only  affeft  the  defendant  at  law,  but  in 
it's  confequences  muft  materially  concern  the  merchants  in  ge- 

(1)  Green  atfo  infilled,  that  the  n:ii^ps  <S/)«7?//^  admiral,  //W  was  a  circumuance 

arrived  at  Carthagena^  unloaded  there,-  which  he  did  not  inlurs  againir. 

aad  difpored  of  their  cargoes;  and  by  Lib.  A.  174.1.  fol.  185.    iiee  Chitiy  v. 

fuch  unloading  had  ended  their  voyage.  Sel-vji/t,  poll.  359, 
Befides  as  the  ihips  were  deiboycd  by  the 


23 1  GASES  Argued  and  Determined 

Mak  v.  ncral,  whether  as  publick  or  private  infurers,  which,  if  there 
was  no  other  argument,  is  of  confiderable  weight  with  me  for 
not  hurrying  on  the  trial,  but  to  continue  the  injunction  till  the 
defendant  is  fully  prepared  for  his  defence. 

It  was  agreed  by  the  parties  in  court,  that  the  commiffion 
lhall  iflue  to  two  places  only,  Jamaica  ^ud  Carthagena  (i). 

(i)  Afterwards  at  the  iollancc  of  the  D/hon  and  Faro.  Reg.  Lib,  A..  1741.  fol, 
defendant,  commillions  were  directed  to  185. 

Cafe  182*  ^'tr  William  Stanhope  verfus  Anthony  Cope  and  John  Roberts, 
Efqrs  •,  executors  of  the  lajl  ivill  ofid  tejlament  of  William  Spinks.^ 
December  14,  1741. 

Ajunftjm  an-  THEN  the  plaintiff  was  about  the  age  of  nineteen,  his 

^r^^deemcdo"   VV_  father,^  the  late  Earl  of  in  172,,  did  fettle 

ciearingthe       upon  him,  ou  his  marriage,  eilates  of  the  yearly  value  of  7000/. 
£''^he  wbtk  ^'        upwards,  to  the  ufe  of  the  plaintiff  for  life  only,  *with  the 
prfnciparfurnad-  common  remainders :  in  avery  few  years  afterwards,  heihadbeenun- 
v.inced,  and  in-  warily  drawn  in  to  lofe  feveral  large  fums  in  gaming,  and  being  in 
eniyVthepiai^  very  great  diftrefs  for  money,  the  late  Mr.  Spinh,  hearing  of  it, 
tiff  having  offer-  and  being  u  fed  to  help  gentlemen  in  fuch  difficulties,  applied  to 
cdtoredeeni.     him,  and  offered  to  lend  him  800/.  provided  he  would  give  fuch 
f*  232  3    fecurity  as  he  ftiould  defire,  which  the  plaintiff,  being  under 
great  neceffities,  accepted  of.    Accordingly,  on  the  13th  of 
June  1737,  a  deed  was  executed,  whereby  the  plaintiff,  in  con- 
fideration  of  800/.  did  grant  to  William  Spi/iks^  and  his  affigns, 
one  annuity  or  yearly  rent-charge  of  100/.  iffuing  out  of  lands 
of  700/.  per  ann.  value,  to  hold  and  enjoy  the  fame  unto 
^the  faid  William  Spinks  for  the  term  of  ninety- nine  years,  if  the 
plaintiff  fliould  folong  live,  to  be  paid  quarterly,  with  a  claufe  of 
diffrefs,  if  the  annuity  fliould  be  in  arrear  twenty  days  after  any 
one  day  of  payment ;  and  a  claufe  for  receiving  the  rents  and 
profits  of  the  eftate  till  Spinks  was  fatisiied;  and  in  the  deed  was 
an  agreement,  that  if  the  plaintiff  fiiould,  at  the  end  of  three, 
years  next  enfuing  the  date,  or  at  any  time  before  be  minded  to 
redeem  the  faid  annuity,  and  (hould,  at  or  before  the  end  of  the 
three  years,  give  notice  of  his  intention  in  writing  to  Spif^ks,  his 
executors,  i^c.  at  or  on  any  of  the  days  of  payment,  and  fliould  at 
the  end  of  fix  caleiuhn*  months  after  fuch  notice  pay  unto  Spinks^ 
his  executors,  ^c»  850/.  and  all  arrears  of  the  faid  annuity,  that 
'in  fuch  cafe  the  whole  Ihould  be  void  ;  and  in  this  deed  the  plain- 
tiff was  made  to  <:ovenant,  that  in  cafe  ^/Z/zi-j- lliould  be  minded 
to  purcliafe  another  annuity  of  1 00 /.  from  tiie  plaintiff,  and 
fliould,  on  or  before  tlie  thirteenth  of  Scptendh'r  then  next,  pay 
to  the  plaintiff  800/.  tliathe  fliould  grant  him  another  annuity  of 
100/.  iffuing  out  ol  the  fame  lands,  and  upon  the  fame  terms 
with  the  lirft  in  every  refpccSf,  and  Vv-ith  the  lil<e  claufe  of  re- 
demption 5  there  Vv-as  a  further  covenant,  that  if  Spi/ils  fliould 
be  minded  to  purchafe  anotlier  annuity  of  ico/.  and  fliould,  on 
or  bef©re  the  ihiilccnth  of  December  next  enfuing,  pay  unto  the 

plaintiff 
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plaintiff  the  further  fum  of  800/.  that  he  fliould  grant  another  Stanho 
annuity  of  I  col.  iffuing  out  of  the  faid  lands,  upon  the  fame  terms 
with  the  two  former,  and  fubjedt  to  the  like  provifo  of  re- 
demption :  In  about  three  months  after  the  execution  of  this 
deed,  Spinks  made  a  propdfal  to  the  plaintiiF,  that  he  would  de- 
liver up  this  indenture  of  the  13th  of  1727,  and  would 
advance  a  further  fum  of  looc/.  fo  as  to  make  up  the  whole 
1800/.  and  that  the  plaintiff  fhould  grant  to  him  one  annuity, 
ilfuing  out  of  the  faid  premifles,  of  300/.  during  the  joint  lives 
of  him  and  theiaid  Spinks  ;  and  by  deed,  of  the  lith  of  Septem-' 
her  1727,  an  annuity  was  granted  accordingly,  and  a  claufe  for 
redemption  indorfed.  In  the  beginning  of  December  following, 
spinks  made  a  new  propofal  of  advancing  a  further  fum  of  mo- 
ney, upon  the  plaintiff's  granting  him  an  annuity  of  300/.  dur- 
ing the  plaintiff's  life  only,  in  lieu  of  the  junttim  annuity  ;  and 
on  the  13th  of  Decembery  1727,  the  plaintiff  executed  a  deed  - 
accordingly,  and  figiied  a  receipt  for  2250/.  the  confideration  »• 
therein  mentioned,  with  a  provifo  of  redemption  at  or  before  the 
end  of  three  years,  if  the  faid  plaintiff  fhall  give  notice  in  writing 
of  his  intention  to  Spinkt,  his  executors,  ^V.  at  or  on  one  of 
the  quarter  days  appointed  for  payment,  and  (hall,  at  the  end  of 
fix  calendar  months  after  fuch  notice,  pay  to  Spwks,  his  execu- 
tors, &c,  the  fum  of  2400/.  and  all  arrears  of  the  annuity,  the 
faid  annuity  of  300  /.  to  be  void  :  on  the  2d  of  Jpri/y  1728,  the 
plaintiff  executed  a  deed  of  truil  to  the  Earl  of  Chefierfield  and 
Mr.  Rudgey  of  his  whole  eftate,  for  the  fatisfaflion  of  his  cre- 
ditors, referving  only  2000  /.  per  ann.  for  himfelf  and  family, 
the  refidue  to  pay  debts  ;  afterwards  a  private  a61:  of  parliament 
in  5  G.  2.  was  procured  for  a  fale  of  fome  of  the  manors  *,  and 
the  plaintiff  by  his  fteward  applied  in  July  1738  to  Spmks  to  rz- 
deem  the  annuity,  upon  payment  of  all  the  principal  money  ad- 
vanced ;  but  Spi/iks  made  anfwer,  that  he  did  not  know  what  the 
plaintiff  meant,  that  he  did  not  want  money,  and  that  the  plain- 
tiff had  no  right  to  redeem  ;  upon  which  the  plaintiff  filed  a  bill 
againft  on  the  (^th  oi  December  1739,  but  the  defendant 
dying  before  he  could  put  in  an  anfwer,  a  bill  of  revivor  was 
filed  againft  his  executors  on  the  25th  of  February  following', 
the  prayer  of  it  was,  that  the  plaintiff  may  be  admitted  to  re- 
deem the  annuity  of  300/.  upon  the  payment  of  what  ihali  ap- 
pear to  be  due  for  principal  and  intereft  upon  a  fair  account,  and 
if  upon  fuch  account  it  fhall  appear  that  Spinks  was  fully  paid  all 
his  principal  and  intereft,  that  the  feveral  deeds  may  be  delivered 
up,  and  if  Sp'inh  fliall  appear  to  be  over  paid,  that  the  defend- 
ants may  refund. 

It  was  proved  in  the  caufe,  that  Sp'whs  was  of  no  trade,  but 
that  his  fole  bufmefs  was  in  buying  of  annuities  for  fingle  or  joint 
lives  ;  and  that  one  Rogersy  a  broker,  purchafed  for  Spinksy  only 
by  his  diredlions,  annuities  to  the  value  of  2000/.  a  year,  whilit 
|he  witnefs  was  a  clerk  to  Rogers* 

There  were  no  proofs  offered  of  the  plaintlft''s  diftrefs  at  the 
time  Sj)iffks  applied  to  him  }  but  dcpofitions  on  his  part  that  none 

of 
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^^""coTz  ^  ^'      ^'^^  ^"^^^  ^'^'^^^  perufed  by  any  counfel  for  him,  but  by  Roherts 
°    *      only  as  the  counfel  for  Spirihs, 

It  appeared  like  wife  in  evidence,  that  Rogers  was  one  of  the 
advert! fing  brokers  for  fecurities  of  this  kind.  The  cafes  cited 
for  the  plaintiff  were  B  of a?7  qiiet  y  trim  Dapivood^  Nov.  i  r,  1734, 
cafes  in  Lord  T«/^^?/'s  time  38.  reheard  before  Lord  Hardwicke, 
this  was  relied  on  as  the  ftrongefl  cafe.  Burten's  cafe^  5  Co. 
70.  Cro,  Jac.  507.  Roberts  verfus  Trema'ui.  Barne-^  verfus 
Beah^  2  Ch,  Cn,  136.  AW  verfus  Hilly  2  Ch.  Ca,  120.  Conies 
Arglafs  verfus  Mufchamp^  i  Vern,  75.  Wifeman  verfus  Beah^  2 
Vern,  121.  TwljUeton  verfus  Griffith^  I  Wms.  310.  Curivin 
[  234  3  verfus  Milr.er^  heard  June  19,  17 31,  before  Lord  Chancellor 
King^  3  Wms,  292.  Barnardijloa  verfus  Lingood^  before  Lord 
Hnrdivicke^  February  9,  1740(1).  Hall  ycy[[1S  Potter^  Sljower*s. 
Parliament  Cafes  'j6,  Duke  of  Hamilton  ^  verfus  Lord  AIohu% 
I  P.  TFtns,  118. 

Th'e  counfel  for  the  plaintiff,  and  particularly  Mr.  Murray, 
went  upon  the  general  rule  of  inconvenience  to  the  publick,  and 
endeavoured  to  introduce  the  fame  realbning  here,  as  in  feyeral 
other  heads  of  fraud  and  cafes  under  the  following  heads  were 
cited ;  i  ft,  On  marriage-brckage  bonds,  for  which  Fid^  Hall 
verfus  Potter,  and  the  cafe  o*f  the  Duke  of  Hamilton  verf^is  Lord 
Mohun,  I  Salk,  158.  under  the  fecond  head,  felling  of  contin- 
gent interefbs  and  eftatcs  in  expe£lancy,  Fid,  Curwm  verfus 
Milner  ;  under  the  third  head  of  cafes,  they  mentioned  bonds 
given  to  lewd  women.  Lord  Lijhurne  verfus  Hains,  July  4, 
1734.  Robins  Ytxim  Cocks y  July  13,  1 74 1,  and  under  a  4th 
head  of  cafes,  bonds  given  to  attornies  pending  fuits,  Proof  ver- 
fus Hines,  in  Lord  Talbot* s  time  (2).  iFalmfley  verfus  Booth y 
JavAiary  29,  1 739  (3),  re-heard  May  2,  1 74 1  (4),  and  under 
the  5th  head  were  mentioned,  bonds  given  for  quartering  upon 
offices,  before  Lord  Hard-wichy  in  Mich,  1736. 

At  the  tlm.e  the  plaintiff  executed  the  lafi:  deed,  he  gave  an 
abfolute  bond  for  the  2250/.  and  there  was  no  reference  to  the 
redemption  in  the  deed. 

It  was  infilled  on  for  the  defendant,  by  Mr.  Attorney  Ge- 
neral, that  the  plaintiff  had  paid  the  annuity  of  300 /.  down  to 
the  year  1 738,, without  the  leaft  complaint,  and  that  fuch  an 
acquicfcence  was  a  very  ftrong  circumftance  againft  him,  for 
tJiere  has  not  been  fo  much  as  a  fingle  witnefs  to  fliew  that  the 
plaintiff  was  in  debt,  or  in  any  diilrefs  at  the  time  of  thefe 
tranfa£lions  between  him  and  Spinks,  and  that  prefumptions 
only,  without  proof,  will  not  prevail  in  a  court  of  equity  ;  and 
that  it  appears  too,  by  the  plaintiff's  own  depofitions,  that  he 
applied  to  Rogers  to  find  him  out  a  perfon  who  would  lend  mo- 
ney on  annuities. 

Lord  Chancellor, 

As  I  am  at  prefent  advifcd,  I  have  no  doubt  but  the  plaintiff 
is  intitled  to  a  redemption ;  the  queftion  is,  whether  he  is  in- 

(1)  Jntr  T33.  S.  C.  (3)  Jnte2^.^.  C. 

(2)  Ca.  temp,  Talb,  ill,  (4)  Ante  27.  S.  C* 

titled 


in  the  Tmic  of  Lord  Changellor  Hardwicke.  23  ^ 

titled  ah  imtio,  or  only  from  the  year  1738,  the  time  the  plain-  Stanhope  t. 
tiff  offered  to  redeem.  Copz. 

Upon  the  recommendation  of  Lord  Chancellor,  the  affair  was 
compromifed  on  the  following  terms. 

The  money  already  paid  into  court  v/as  to  be  applied,  in  the 
firft  place,  to  clear  the  arrears  of  the  annuity  to  M:!lJ'urmncr 
1738(1),  and  the  furplus  towards  the  payment  of  the  2250/.  [  235  J 
and  what  it  fliall  v/ant  of  clearing  the  whole  principal  advanced, 
to  be  paid  in  two  months,  but  no  intereft  from  1738  to  the  pre- 
fent  time  (2). 

After  the  Regifter  had  drawn  up  minutes  of  the  agreement,  ^/^^^^^''fQf^/^^g 
Lord  Chancellor  declared  he  had  a  very  great  averfion  to  con-  coatraa:3,°that'^ 
tra6ls  of  this  kind,  and  that  he  was  very  inclinable  to  decree  a  he  decbrea  he 
redemption  ab  initio,  if  it  could  have  been  done  ccnfiftent  with  ^^7^ 

,         ,        r        •      /    \  creed  arcdemp- 

the  rules  of  equity  (3;).  tion  ab  iritic, 

if  confiftent  with  the  rules  of  equity. 

(1)  Tliefe  arrears  had  been  already  (3)  ^cq  Laivky  v.  Hooper »  pofi  3  voL 
paid.  278. 

(2)  Reg.  Lib,  B.  1741.  fol.  86. 


L 


Brace  vex  Cms  Harrington,  December  1^,  I74l»  Cafe  183, 

ORD  Chancellor, 


It  is  not  neceffary  in  every  cafe  of  alTignments,  where  all  the  A  pcrfon  who 
equitable  interefl  is  affigned  over,  to  make  a  perfon  who  has  the  J^^^  need^not^in' 
legal  interefl  a  party,  but  if  an  obligee  has  affigned  over  a  bond,  every  cafe  be  a 
and  a  prefumption  of  its  being  fatisfied  arifes  from  the  great  p-nty,  where  the 

,  .      ,  ^         ,  ,  H         whole  equitable 

length -of  time,  as  in  the  preient  cale,  where  the  bond  was  given  j n bereft  aJign- 
by  Sir  ja me s  Harrington* s  father  in  17QQ,  and  affigned  over  in  edover  (i). 
1717,  and  no  demand  has  been  made  in  22  years,  till  the  bring-  ' 
ingof  this  bill  by  the  affignee  in  1739,  the  caufe  muft  ftand  over 
to  make  the  reprefentative  of  the  obligee  a  party,  becaufe  it  is 
poffible  the  obligee  himfelf  may  have  been  paid,  and  therefore 
neceffary  to  have  an  anfwer  as  to  that  particular,  either  from 
him,  or  his  reprefentative. 

(r)  Fide  Kirk  V.  Clark,    P/cV.  Q^^.  275. 


Ccr/^j- verfus  Worthington,  the  third  feal  after  Michaelmas  tTc-m,  Cafe  .184^ 
December  14,  174 1. 

IT  was  moved  by  the  Attorney  General  to  difcharge  an  order  "^^'^^  ^^^"^"^  ^^"'''^ 
for  referring  depofitions  to  the  Maffer  for  fcandal  and  im-  totlrtt^rS""' 
pertinence,  for  he  infilled  that  you  cannot  have  fuch  an  order  for  fca:i.uur.d 
againft  a  party  in  whole  behalf  the  depofitions  were  taken,  where  ii^P=r^""«"^^^> 
the  interrogatories  are  rightly  framed,  but  the  proper  application  ^  ^^"^ 
would  have  been  againft  the  commifiioners  for  fuffering  a  witnefs 
to  infert  in  their  depofitions  either  fcandal  or  impertinence  :  He 

clicd 

(l)  Pjncent  v.  Pjncdnt,  poll,  3  vol  -  557. 
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W^rth'i Nc-  ^'^^^^       ^^^^^  determined  by  Sir  Jofeph  Jekyll,  InJJj  verfus  Reck, 
ton!    "    -^H^ifl       1728.  ^kerme\tx{M%  Voguel,  March  18,  1732.  The 
bill  here  was  brought  for  a  fpecifick  performance  of  articles  on  a 
purchafe  of  a  fmall  eftate. 
Lord  Chancellor, 

I  do  remember  the  cafes  cited  by  Mr.  Attorney  General ;  but 
[  236  3  I  own  I  had  fome  doubt  at  the  time  :  it  feems  to  me  very 
flrange,  that  depofitions  fhould  not  be  referred  for  fcandal ;  as  to 
the  impertinence  is  another  queftion  5  butfuppofing  interrogato- 
ries fhould  lead  to  fcandal,  it  is  not  very  fitting  that  they  fliould 
be  referred  in  order  to  expunge  the  fcandal  ;  but  if  cofts  fhould 
be  infifted  on,  it  would  be  another  confideration,  becaufe,  as 
there  is  nothing  of  this  kind  arifing  out  of  the  interrogatories,  the 
party  on  whofe  behalf  they  are  taken,  is  in  no  fault  \  then  the 
next  queftion  will  be,  Whether  the  examiners  or  commifrionera 
who  fuffer  fcandal  or  impertinence  to  be  inferted,  ought  to  pay 
the  cofts ;  let  it  i^and  over  to  the  next  feal,  to  look  into  the 
cafes  cited,  and  likewife  to  fearch  for  orders  made  on  motions  of 
this  fort  (i) 

(i)  Reg,  Lib.  A.  1 74 1,  fol.  239, 

Cafe  185;    Coch  verfus  Worthington,  the  loft  feal  fl/J'^'r  Michaelmas  Term^ 

December  x8,  1 741. 

J^ORD  Ckancellok^ 

The  cafes  cited  by  Mr.  Attorney  Gcnetal  at  a  former  feal  do 
not  come  up  to  the  prefent,  but  feem  only  to  be  hafty  declara- 
tions of  the  court,  without  taking  any  time  to  confider  :  one  of 
them  was  for  impertinence  both  in  the  interrogatories  and  depo- 
fitions, and  therefore  could  ndmit  of  no  doubt :  but  the  cafe  of 
.  ■  Horfey  Y trim  Horfey,  before  l^ox ^  Macclesjield,  in  Afay  l']2^,  is 

exatHy  in  point,  for  it  was  -to  refer  depofitions  for  impertinence 
only,  and  the  order  was  made  on  hearing  counfel  of  both  fides, 
but  there  were  no  cofts  either  given  againft  the  plaintiff  in  that 
cafe,  or  his  commilfioners,  becaufe  the  defendant's  commiftion- 
ers  were  equally  in  fault:  on  the  18th  of  March  1740,  on  a 
motion  before  me,  I  made  an  order  for  referring  interrogatories 
;ind  depofitions  both  for  fcandal  and  impertinence,  the  Mafter 
certified  that  neitlicr  of  them  were  fcaiidalous  and  impertinent; 
and  the  court,  upon  exceptions,  held  only  the  5th  interrogatory 
was  fo,  but  at  tlic  fame  time  determined  that  fome  of  the  depo- 
/ition;?  were  both  fcandalous  and  impertinent,  and  ordered  the 
fcandal  and  impertinence  to  be  expunged,  but  gave  no  cofts  ;  his 
Lordftiip  theTCfore  did  the  fame  hi  the  prefent  cafe,  and  declared 
it  was  out  of  c^eccncy,  and  for  the  honour  of  this  court,  who 
would  not  fuffer  any  thi"g  fcandalous  or  impertinent  to  ftand  in 
the  proceedings  here,  ♦^yt  that  they  ftiould  be  purged  of  both, 
and  likewife,  ^for  the  faker  of  the  party,  that  nothing  refledin^j 
upon  his  character  might  ap])raf. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


237 


Anonymous,  December  15,  I74i>       third  Seal  after  Michaelmas  C^k  1 86. 


Term 


TH  E  Attorney  General  moved  to  fuperfedc  a  writ  of  re- 
plevin fued  out  of  this  court. 
In  the  fheriff's  court  at  Bfi/lol  there  was  a  condemnation  of 
a  ftip  upon  a  foreign  attachment-,  the  perfon  who  was  the 
owner  of  the  fliip  fued  out  a  writ  of  replevin  againft  the  plain- 
tifl'  helow ;  it  was  moved  now  on  his  behalf,  that  it  might  be 
fuperfe.^ed. 

Lord  C'l^^NCELLOR,  ,  . 

The  writ  of  replevin  is  of  courfe,  and  is  not  of  grace^but  o^l^^^^^l^l^ 
riffht  and  uniefs  there  is  a  fraudulent  ufe  made  ot  it,  twouid  f^jperfedc  a  writ 
be  of  dangerous  confeqwence  for  me  to  fuperfcde  it  »pon  an  in- 
terlocutory  motion  oiily you  fhould  have^  pleaded  that  you 

fraudulent  ufe 

had  property  in  the  fhip,  and  then  the  plaintiff  m  the  reple vm  „ade  of  it. 
muff  have  taken  out  a  writ  de  profriet,J^  probanda   ip^^' ^'S' ^l^J-^^Z^^^^^^ 
Bnv,  83.  a.  and  85.  Z'.)  and  the  whole  affaif  would  have  been  ^,^,^,^,1,^^ 
ree-ularly  heard  in  the  courts  at  Weflmlnjler,  for  .^^"ter  the  writ  this^court  has 
has  once  iffued  here  it  is  de  officio,  and  this  court  h.^s  nothmg -c^ngl-^^' 
further  to  do  in  it.  ^ 

There  was  fomething  of  the  fame  nature  before  I>ord 
clesfield,  in  the  cafe  of  ^TVard  v.  The  Duke  of  Buckinghamy  upoit 
feizure  of  a  large  quantity  of  allum,  when  his  Lordfhip  cited  all 
the  old  learning  upon  original  writs,  and  pointed  out  this  me« 
thod  of  proceeding  to  Mr.  Ward  by  pleading  property. 


A 


Tates  vcd^d^  Hamhiy,  December  l'],  1 74 1.  Cafe  I'S-T- 

N  obje^lion  was  made  for  want  of  parties.  S.  C.  poft.  360. 

The  bill  in  this  cafe  was  brought  to  redeem  a  mortgage  g^l^e J^j^ 

of  long  Handing.  mrde  an  abfolute 

conveyance  with 

feveral  limitations  and  remainders  over,  the  firft  tcnan;  in  tail  at  leaft  mufl  ba  brou^ihc  befori? 
the  couvt. 

The  objection  was,  that  as  there  has  been  an  abfolute  convey- 
ance made  of  this  eftate  by  the  mortgagee  without  any  claufe  of 
redemption,  with  feveral  limitations  over,  the  perfons  in  remain- 
der under  this  conveyance  ought  to  have  been  parties. 

Lord  Chancelloj?, 

Where  a  mortgagee,  who  has  a  plain  redeemable  Intereft, 
makes  feveral  conveyances  upon  truft,  in  order  to  intangle  the 
affair,  and  to  render  it  difficult  for  a  mortgagor  or  his  reprefen-  238  ] 
Natives  to  redeem,  there  it  is  not  neceffary  that  the  plaintiff  fliould 
trace  out  all  the  perfons  who  have  an  intereft  in  fuch  truft,  to 
make  them  parties. 

But  where  the  redemption  depends  upon  equitable  circum- 
ftances,  and  the  plaintiff  is  not  in  the  common  cafe  of  redemp- 
tions, and  where  the  n:iortgagee  in  fee  has  made  an  abfolute  con- 

l  \f:yance 
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vcyance  with  feveral  limitations  and  remainders  over,  the  decree 
cannot  be  complete  without  bringing  at  leait  the  iiril  tenant  iu 
tail  before  the  court, 


Yates  v. 


Cafe  1 88.  Aykt  vtiiyxs  Doddy  Jafwai^y  26^  1 74 1. 

The  owner  of  CJ^HO  MA  S  Aykt  by  his  will  charged  his  lands  in  EJfex  with 
l^fthan^a^^'^'  ^^^^  ^^"^  pounds  per  a?in,  for  the  maintenance  of  a 

for  thT  payment  ^chool-m after,  but  the  repairs  of  the  fchool  to  be  at  the  expence 
ofafchooimafter,  of  the  mailer  himfeif  5  the  annuity  is  direfted  to  be  paid  half- 
cuL" f^om  the  y^^^^^""  Z^^;;-^^V  and  Michaelmas ,  and  if  either  of  the  payments 
payment  thereof  fl^ould  b-  in  arrear  42  days  after  it  became  due,  then  5  j.  per 
on  account  of     week  was  allotted  by  way  of  nomine pmids. 

forfix^jlafs!;'"'  ^  commiffioii  of  charitable  ufes  illUed  out  of  this  court,  and 
by  the  inquifition  it  was  found  that  there  were  fix  years  vacan- 
cy, in  which  there  was  no  fchool-mafter  from  1728  to  1734. 

The  commiffioners  fummoned  the  owner  of  the  land  charged 
with  the  annuity  to  appear  before  them,  but  He  making  default, 
they  ay/arded  that  the  fliould  pay  all  the  arrears  of  the  fix  years, 
and  t\iQ  nomine p(snce,  amounting  to  45/.  and  cous  befides  (i). 

The  ^!'xceptant  took  two  exceptions. 

That  he  ought  not  to  pay  the  arrears  of  the  annuity  for 
tlie  fix  years,  becaufe  the  teflator  gives  it  only  while  there  is  an 
a6lual  fchool-mafter,  and  the  vacancy  is  not  owing  to  any  fault 
of  the  land-ov/ner, 

2d  exception,  That  fuppofing  he  fliould  be  decreed  to  pay 
the  arrears,  "yet  the  fiomine  pceim  will  be  relieved  againft  in 
court  of  equity,  upon  paying  fuch  fums  as  h'dve  been  found  in 
arrear. 

Though  there  Lord  Chancellor  over-ruled  the  firft  exception,  and  compared 
in\"^a/ifli^fuf-  ^^^^      ^  charity  for  a  maintenance  of  a  fele£l  number 

^icicnt  to  aniwer  of  alms  people,  whcrc  notwithftanding  there  are  not  perfons  in 
pf*.  ^I'^^'^^'JP''^"  a  parift  fulFicient  to  anfwer  the  defcription  of  the  charity,  yet 
the'*  land  Surged  ^^^''^  ^^^'^^  charged  with  the  payment  of  the  charity  is  not  dif- 
with  Che  pay-  charged  during  that  time,  but  fliall  accumulate,  and  be  applied 
menc  is  not  dif-  towards  the  advancement  and  increafe  of  the  charity. 

cnarged  during  ^ 
that  time. 

Five/liiiiings/fr  With  regard  to  the  fecond  exception,  Lord  Chance/lor  faid, 
v/eek  aiiowcd  by  that  the  nomine  poena  fhould  ftand  according  to  the  intention  in 
'fail',  i7 ciTher  ^^^'^^  cafes,  as  a  fecurity  for  legal  intereft,  w^hen  the  princi- 
ofchc  half-yearly  p^l  fum  is  not  regularly  paid  at  the  particular  days  appointed  for 
payments  of  an  it:  but  would  not  dccrcc  the  exceptant  to  pay  a  grofs  fum,  to 
an'car'^42^dnyT        Computed  at  five  ihiiiings  per  week,  after  default  of  payment 

after  it  became  made.  ' 
due,  the  court 

will  diredl  it  ondy  to  ftand  as  a  fecurity  for  legal  intereflr,  when  the  prln«jpal  fum  Is  not  regularly  paid, 

(1)  The  commiffioDers  awarded  60/.  rears  fmce  1734,  to  be  paid  to  the  de- 
the  arrears  of  the  atiriuiiy  for  lix  years  to  fcnciant  Dody  and  alfo  45/.  for  the  m- 
be  piiid  towards  the  repairs,  i:jc.  of  the  tnine  pcence,  bcfides  colls.  Reg.  Lib.  A. 
fchool;  45/.  four  ytais  and  an  half  ur-    17|I.  fob  294. 

Where; 


,  (') 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


Where  there  is  a  claufe  of  iiomine  pcence  in  a  leafc  to  a  tenant,    ^^^^^  ^' 
to  prevent  his  breaking  up,  and  ploughing  old  pafture  ground, 
it  is  otherwife  j  for  the  intention  of  it  there,  is  to  give  the  land- 
lord  fome  compenfation  for  the  damage  he  has  fuftained,  from  S^'"/e  tH'^tenant 
the  nature  of  his  land  being  altered,  and  therefore  in  that  cafe  to  prevent  his 
the  whole  nomine  pxna  fhall  be  paid,  and  not  at  the  rate  gf  Jive  ^^^^l^l'^lZnA 
per  cent*  only  for  the  rent  referved  (i),  fhaii  bepaid,  and 

not  at  the  rate  of 
5  per  cent,  only  for  the  rent  referved. 

As  to  cofts,  his  Lordfhip  faid,  it  has  been  determined  upon  C^onimlflionersof 
the  conftruaion  of  the  ftatute  of  charitable  ufes,  43  Ellz,  r.  4.  jfavTno  power 
that  commiffioners  have  no  power  to  give  cofts,  but  this  court  under  the 
can  do  it ;  and  therefore  as  the  exceptant  has  been  very  vexa-  '''j^f  ^^^J' 
tious,  Lord  Chancellor  decreed  cofts  againft  him  to  be  taxed  by  a  fhIs%ourt'caa 
Mafter  (2).  .  doit. 

•  (i)  See  Betj/on  v.  Gih/on,  pojf,  3  vol.  (2)  Reg.  Lib.  A.  1741.  fol.  294.  Ths 
^pcj.  Corporation  of  Bur  ford  v.  Lenthallf  pcft, 

551.    Barn.  Cha.  37. 


Baytis  and  Church  verfus  The  Attorney  Generaly   January  ^19,   Cafe  189* 

1741. 

TW  O  hundred  pounds  were  given  under  the  will  of  Mr.  C.  by  will  gives 
Church  to  the  ward  of  Bread  Street ^  according  to  Mr*  ^/'^'^  ^l'''' 
'                  o  ward  200/.  ac- 

his  will.  .  cording  to  Mr* 

 his  will. 

Lord  Hardwicke  would  not  allow  of  parol  evidence  to  explain  the  teftator's  Intention  when  there  is  a  bianft. 
only  ( I). 

The  bill  brought  by  the  alderman  and  principal  inhabitants 
of  the  ward,  to  have  the  dix'eftions  of  the  court  for  the  appli- 
cation of  this  charity,  and  the  Attorney  General  was  made  a  de- 
fendant. 

Lord  Chancellor, 

Thefe  are  inftances  where  this  court  had  admitted  parol  evi-  When  a  perfon 
dencc  to  afcertain  the  perfon  intended  by  the  teftator,  where  he  ^^^k^kram^^  oJ 
has  been  mentioned  only  by  a  nickname,  or  where  there  have  where  there 
been  two  perfons  m4io  have  had  the  fame  Chriftian  and  fur-  ^^^^^  ^'^^^  ^^'o 
name    but  I  do  not  remember  any  cafe  where  the  Court  has  fame^'ch^^aa^ 
gone  fo  far,  as  to  allow  parol  evidence  of  the  intention  of  a  tef-  and  fumame, 
tator,  where  there  is  only  a  blank,  and  therefore  would  not  per  ■  P^'"'^^  evid-nce 

.    .        ,  ,  *  has  oeen  admit- 

mit  It  to  be  read.  ted  to  afcercain 

whom  the  tefta- 
tor meant  (2). 

Though  the  alderman  and  inhabitants  of  a  ward  are  not  in  The  nwuey  iit 
point  of  law  a  corporation,  yet  as  they  have  made  the  Attorney  cre-dfo^  b-^aff  * 
General  a  party  in  order  to  fupport  and  fuftain  the  charity,  1  pofed  of  in  fuch 

charicies  as  the 

alderman  and  inhabitants  of  the  v/ard  {hall  think  molt  beneficial. 

(0  UuntY.  Horiy  3  Bro.  Cha.  Rep.  3H.  (2)  See  Ulrkh  v,  Liuhfeld,  pcjl.  373. 
Cafkdon  V.  Turjia  3  pojh  3  vol.  257. 

Vol,  II.  ^  can 
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Bavlis  v.  can  mrdce  a  decree  that  tlie  money  may,  from  time  to  time^  be 
"qV^^^^^j.^'    difpofed  of  in  fuch  chanties  as  the  aldermaiij  for  die  time  being, 

and  the  principal  inhabitants,  dhall  think  the  moil  beneficial  to 

the  ward  ( i  ).  • 

{i)  His  Lordfhip  direded,  that  the  1741.  fol.   252.     Coo^  v,  Duchvjiddy 

plaintiff  (hould  lay  a  fcheme  before  the  poji.  562.  569,    Attcmty  General  v .  Hkk- 

Mafler  fortheapphcationof  the  200/.  and  7n:in,  2  Eq.  j^h.  193.  -fi.  14..     J4%Ue  v. 

intereil,  to  fome  charitable  ufe,  for  the  White^  1  Bio.  Cha.  Red.  12.  Moggridge- 

beneftc  of  the  faid  ward.    Reg.  Lib,  A.  v.  Thackiiell^  3  Ero,  Cha.  Rep,  ^i^. 


Cafe  190.  Brereton  vtxi'dS  Gamidi  Jmiiiary  29,  1741 


A 


Bill  was  brought  againfl  the  defendant  for  a  difcovery  of 
title-deeds,  and  likewife  of  the  title  to  the  eilate  in  quef- 
tion,  and  for  relief,  and  to  be  let  into  the  poiTeflion  of  the  pre- 
milTes. 

Tenant  for  years  The  title  fet  up  by  the  plaintiff  is  a  right  to  a  reverfion  in  fee 
at  wii],  01  at     expe6lant  upon  the  determination  of  a  leafe  for  Q()  years.  After 

fui'krance,  can-       r  ^.      ,       1  •  ,   ,  ,  •      i  i      1  r  , 

iiotby  fiaediveH  ths  term  expired,  which  happened  m  the  year  17  15,  the  defend- 
an  cftate,  and  ^nt  Continued  in  poflefTion,  and  paid  a  referved  rent  of  10  j.  and 
feurnictoaug  .  advantage  of  the  plaintiff's  ignorance  of  his  title,  as 

he  had  no  counterpart  of  the  leafe,  the  defendant  levied  a  fine 
cf  thefe  very  lands,  of  which  he  was  oidy  tenant  ?.t  will :  the 
plaintiff  having  come  to  fom.e  knowledge  of  his  title  about  a  year 
before  the  fine  was  levied,  he  apphed  to  the  defendant  to  deliver 
poffeffion,  but  he  refufed  to  do  it,  upon  Vvdiieh  the  plaintiff,  in 
1722,  brought  an  ejeftment,  to  which  the  defendant  appeared, 
5ind  nothing  further  was  done  upon  it. 

The  defendant,  to  the  prefent  bill,  pleads,  the  fine  fo  levied, 
and  five  years  and  non-claim.,  as  a  bar  both  to  the  difcovery  of 
the  title,  and  the  title-deeds,  and  likewifc  to  the  relief  prayed, 
under  the  bill. 

Lord  Chancellor, 
Ifao^rfou  haa        If       plaintiff  has  loll  his  right  by  a  legal  bar.  he  can  have  no 
loft  his  right  by  remedy  \  but  his  cafe,  as  dated  by  the  bill,  and  not  at  all  denied 
a  legal  bur,  he  "  |^         aufwcr,  is  of  fuch  a  naturc'as  intitles  him  to  ail  the  favour 

can  have  no  re-    /       ,  .  '         _        -  . 

mcdy.  that  this  court  can  Ihcw  him» 

It  would  be  of  dangerous  confequence  to  admit  of  fuch  prac- 
tice as  appears  in  this  cafe ;  for  nothing  is  more  common  thaa 
long  terms- of  years  with  a  fmall  rent  referved,  and  it  very  fre- 
quently happens  thofe  who  claim  under  the  original  leffor,  from 
the  length  of  the  term,  become  quite  ignorant  of  their  title. 
[  241  ]        A  valuable  confideration  fet  forth  by  the  defendant  prote6^:s 
A  pica  of"  a  bare  him  from  giving  an  anfwer  to  a  title  fet  up  by  the  plaintiff,  but 
^!uU"e"di4Torth  ^  P^"^^     ^  ^''^^"^  ^^^^  ^"^y*  without  letting  forth  any  confidera- 

any  confidcra-  ,  tioil  Will  nOt  do  it. 
tion,  will  not 

poted  a  defendaiit  from  gWbg  on  anfwer  to  the  title  fet- up  by  the  plaintiff. 

A  plain- 
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A  plaintiff',  in  this  cafe,  is  intitled,  not  only  to  have  dlfcc-  Brkretonv. 
very  in  matters  v/hich  he  cannot  prove,  but  of  fuch  matters  as  -'^Mut. 
may  be  of  eafe  and  relief  to  him  in  recovering  his  title  ( i). 

The  fads,  as  they  are  Rated  by  the  bill,  of  the  defendant's 
being  only  a  tenant  for  years,  and  paying  rent  after  the  expira- 
tion of  the  term,  I  muft  take  for  granted,  as  they  are  not  denied 
by  the  anfwer. 

Tenant  for  years,  at  will,  or  at  fufFerance,  cannot,  by  fine, 
deveft  an  eftate,  and  turn  it  to  a  right  (2O 

But  what  the  defendant  infills  on,  is  a  dilleifin,  and  the  acls 
to  create  this  a  diffeifin  are  matters  in  pais,  as  length  of  poffef- 
fion,  non  payment  of  rent,  ^V.  but  the  principal  thing  relied  on 
is  the  eje6lm.ent. 

An  eje6lment  every  body  knov/s  is  a  fictitious  thing  only  to  The  confeHloii 
come  at  the  right  in  quellion  (3);  therefore  the  confeffion  of  "^j^jj^^^^J'^'^^'^^ 
ieafe,  entry,  and  oufter,  will  only  operate  to  the  purpofe  for  operate  only  to 
which  the  ejectment  is  intended,  and  is  equally  fictitious  with  the  purpofe  for 
the  eje^tnient  itfelf ;  for  it  would  be  of  extreme  ill  confequence  ^^^^'^^.^^^  ^i^^- 
that  fuch  a  proceeding  ihould  give  a  feifin  to  the  defendant  m  ed,  and  is  equally 
eiedment,  fo  as  to  enable  him  to  levy  a  fine,  fiditious  with 

.  the  ejeilment 

itfelf. 

Next,  as  to  the  fine  itfelf,  it  is  levied  by  a  general  defcription  Though  in  afine 
of  lands  lying  in  fuch  a  pariili,  in  the  county  palatine  of  Chefsr  :  there  are  often  . 
now  there  are  frequent  inftances  of  tenants  in  fee,  who,  in  le-  f^^f  pixels  of 

r  •  r  1       1    1  1        r>      -       -^^"^  "-long 

vying  a  fine,  often  put  in  more  parcels  oi  land  tnan  do  acrually  to  the  conufor, 
belong  to  the  conufor,  but  then  a  court  of  equity  Vviil  reilrain  it  yet  a  court  of 
to  fuch  lands  as  do  really  belong  to  the  conufor.  Sn^iTtofuch 

Here  the  defendant  had  lands  lying  in  the  fame  parifh,  to  lands  as  really 
which  he  had  an  indifputabie  right,  and  though  the  plaintiff  had  to  him, 
notice  of  the  fine  by  the  proclamations  according  to  the  ufual 
courfe  in  the  grand  felFions  of  Wales,  yet  the  deed  to  lead  the 
ufes  of  that  fine  was  in  the  conufor's  pocket,  fo  that  the  plaintiff 
could  not  know  of  what  lands  it  was  levied,  and  therefore  might 
reafonably  conclude  it  was  levied  of  fuch  lands  in  this  parifn  as 
the  defendant  had  a  right  to  levy  it  upon. 

The  plea  ordered  to  ftand  for  an  anfwer,  with  liberty  to  ex- 
cept, fave  as  to  matters  of  account. 

(1)  Vide  2  FtJ".  399.  492.  Debigge  fend  v.  AJh,  pcji.  3  vol.  339.  Shldds  V. 
V.  Hoive^  3  Bro.  Cha.  Kep,  155.  Atkins,  po/i.  3  vol.  ^62. 

(2)  Fide  I   P.  JV.  519.     Dormer  v.  (3)  2  ^urr.  667,  668.' 
Packhiirfi,  poji.  3  vol.  135.  141.  To^.vn- 

Lo^uther  Mtxi\x^  Carho?2y  February  1,1741,  [242] 

Lord  Chancellor,  ^^^^  ^9^« 

THIS  is  a  bill  brought  to  impeach  a  purchafe  made  1^2  S.  C.  ante  139. 
years  ago  :  the  defendant  v/as  a  purchafer  with  notice,  ^gg'^"'"^' 
from  the  Marquis  of  IVhartou,  who  bought  without  notice.  A^purchafer 

y,/-/-    '         r       1  ,      .1  witn  notice  himf 

lelf  from  a  perfon  who  bought  without  notice,  may  fhelter  himfelf  under  the  firft  puxchafe, 

0^2  It 
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'CASES  Argued  and  Determined 


LOWTHER  V, 

Carl  TON. 


It  IS  certainly  the  rule  of  this  court,  that  a  man  who  is  a  pur- 
chafer  with  notice  himfelf  from  a  perfon  M^ho  bought  without 
notice,  m,ay  flielter  himfelf  under  the  firft  purchafer,  or  other«» 
wife  it  would  very  much  clog  the  fale  of  eftates  (i). 
Where,  by  a         If  a  coiinfel  or  attorney  is  employed  to  look  over  a  title,  and 
SgncTt'hebu-  ^.^^"^^^  tranfadion,  foreign  to  the  bufmefs  in  hand,  has 

^^^ers  in  hand,  noticc,  this  fhall  not  affe^l  the  purchafer;  for  if  this  was  not 
ac3u  .feior  at-  {[^q  j.^]e  of  the  court,  it  v^'ould  be  of  dangerous  confequence,  as 
TJioJkolUr  would  be  an  obje(^Hon  again  ft  the  moft  able  counfel,  becaufe 
title,  has  notice,  of  courfc  they  would  be  more  likely  than  others  of  lefs  eminence 
that  fhall  not  af-      j^^^^  notice,  as  they  are  engapjed  in  a  great  number  of  affairs 

fedl  the  purcha-  ,  o°  o 

fer.  of  this  kmd  (2). 

(l)  Harrifon  v.  Forth ,  Free.  Cha.  5 1,     this  V.  Jollifey    Jmh.  311.  313. 
Brnndlyn  V.  Ord,  ante  i  vol.  57 1-    Sivet-t    he  Neve  v.  Le  Kene,  poji.  3  vol.  646. 
V.  Soiithcote.^  2  Bro.  Cha,  Rep,  "06.    Mer-        (2)  V/orfiey  v.  The  Earl  of  Scarborough, 

pofi,  3  vol.  392. 


Cafe  19I.    Barret  and  others^  Creditors  of  Johti  Powell,  verfus  Am  Poiuell^ 
IVidouu,  and  others,  February  i,  I  74 1. 

An  aiTignment  A  Bill  was  brought  by  Creditors  agalnft  an  heir  of  an  Infol- 
by  lHj  derk  oi"  ^^^^  pcrfon,  and  likewife  againil  his  widow,  to  have  the 

c>?tor3^^unde/the  benefit  of  the  affignment  of  the  infolvent's  eftate  from  the  clerk 
iiatuce  i-or  relief  of  the  pcace  at  the  fedions,  under  the  flatute  for  the  rehef  of 

befcaled.'^  It  was  objetted  by  the  counfel  for  the  defendant,  .that  the 

afiignment,  in  this  cafe,  by  the  clerk  of  the  peace,  to  the  major 
part  of  the  creditors,  is  informal,  becaufe  it  is  only  figned  by  the 
clerk  of  the  peace,  and  not  fealed ;  and  that  as  the  a£l  of  par- 
liament ciiretls  an  affignment,  and  does  not  difpenfe  with  fe?.I- 
ing,  that  it  ought  to  be  executed  like  all  other  afhgnments  to 
convey  real  eflates. 

Maner  of  the  F^olls.  I  am  of  opinion  that  the  affignment 
Vv^ithciit  feaiing  is  fuificient,  as  it  has  been  the  conftant  method 
taken  by  all  clerks  of  the  peace  fince  the  adt  of  parliament  for 
relief  of  iniolvent  debtors  took  place. 


[243  j     ^mith,  a?ld  Helen  his  V/lfe,  \&t{v\9>  French y  Widow ^  February  20 y 

L'uhufbindevea  H  E  bill  was  brought  for  a  f::tisfa£lion  of  ^  breach  of 

I      tru'i,  and  rhe  piaintiiTs  i)y  It  have  m.ule  the  following 


v,  {V?fv>rtunG  to  cafe  :  Helen,  the  daughter  of  the  ddVndant,  lived  v/ith  her  till 
^  ::ij!L-c  for  hf^r  Hie  married  her  fii-ft  hulband,  Mr.  Segar  \  upon  his  making  his 
i.v,a..u'e  uf.-,o.iid  .^.i^irefH-s  to  hcr  in  tlie  Vv'ay  of  marriage,  I^vl rs.  French,  the  mo- 
g.a!i:yoi'abroach  ther  ot  the  phintifl-  Helm,  approved  or  the  i-,itch,  jind  the  day 
o/f.ru'V,  tlai  b-f'orc  the  Vv'cdc*i:vj  nc.rccd  to  b-:  ;i  triiriee  oF  lOoo/.  the  por- 
coi.,-t  Will  obilge   r  j      v,-drh":oidi;tcd  of  talHcs  or  Exchequer  orders  at 

t.  f-xti')fi  CO  liir;  "7/.  i)er  cent,  and  lor  tiixs  purpoie  t^ic  motiier  had  the  orders  deli- 
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vered  to  her,  and  alTigned  to  her  by  an  indorfement  upon  each  of  Smith  v. 
them:  previous  to  the  marriage  a  fettlemcnt  was  prepared,  but  ^"ftENCH. 
not  .executed  till  after  (i),  by  which  the  truft  of  this  looo/, 
was  declared  to  be,  in  the  liril  place,  for  the  fole  and  feparate 
ufe  of  the  wife  during  the  coverture,  and  for  the  iflue  of  this 
marriage,  and  in  cafe  there  fliould  be  no  iffue,  that  then  the 
abfolute  property  (hould  veil  in  the  furvivor  of  huiband  or 
wife  j  in  a  very  few  years  afterwards,  Mr.  Segar,  being  diflrelTed 
in  his  circumftances,  prevailed  upon  the  mother,  v/ho  was  the 
truftee,  to  let  him  have  thefe  orders,  and  fold  them,  and  ap- 
plied the  money  to  pay  his  own  debts,  except  350/.  which  he 
refunded  to  the  mother  upon  her  prefhng  him  for  it ;  he  died 
imfolvent,  and  therefore,  as  the  mother  was  a  truftee  for  th^ 
■daughter,  the  plaintiff,  the  plaintiffs  inflfted  fhe  has  been  guilty 
of  a  breach  of  truft  in  delivering  up  the  rallies  for  1000/.  to  the 
power  of  the  huiband,  and  for  that  reafon  ought  to  make  good 
the  deficiency,  which  is  650/.  to  the  plaintiffs. 

The  defendant,  Mrs.  French,  made  this  defence :  That  fhe 
d^fapproved  of  the  match  between  her  daughter  He/en  and  Mr, 
Segar^  but  upon  the  folicitations  of  her  daughter  did  agree  to 
it  at  laft,  and  admitted  that  fhe  had  the  tallies  indorfed  over  to 
her  for  the  1000/.  the  day  before  the  marriage,  but  in  a  very 
fhort  time  after  the  hutband,  Mr.  Segar,  became  very  neceffitous, 
and  his  creditors  very  importunate  *,  and  that,  at  the  joint  re- 
queft  and  the  repeated  importunities  both  of  her  fon-in-law 
amd  daughter,  fhe  did  deliver  over  the  tallies  to  Mr.  Segar,  but 
not  with  an  intention  that  he  fliould  imbezle  them  to  his  own 
ufe,  but  upon  his  fuggeftion,  that  the  land-tax  tallies,  of  whicH 
thefe  were  part,  were  quite  full,  and  that  he  mufl:  fell  them  out 
and  buy  others ;  that  when  fhe  found  Mr.  Segar  had  impofed 
upon  her,  and  had  applied  the  money  to  pay  off  his  debts,  flie 
threatened  to  fue  him  ;  upon  v/hich  her  daughter  fell  upon  her 
knees,  and  begged  her  mother  would  defiil  from  her  intention, 
for  it  was  only  making  bad  worfe,  and  that  flie  would  releafe  her 
mother  from  any  demand  (lie  might  have  agaitift  her,  on  account 
of  the  truft:  the  raoiher  did  not  proceed  in  fuing  the  hufband, 
but  by  fair  means  recovered  back  3^0 /i  afterwards,  till  the  day  ^  244  ] 
of  his  death,  the  hufband  and  the  piaintili  Helen  lived  with  Mrs. 
FreJich,  and  were  maintained  by  her,  arid  from  his  dt:ath  till  her 
?  fecond  marriage,  which  was  no  lefs  than  feven  years,  tlie  daugh- 
ter lived  with  the  defendant,  and  never  iniiiied  upon  this  de- 
mand, but  feveral  times  offered  to  give  the  mother  a  rdciiie. 

The  fa61:s  of  the  plaintiff  Helenas  falfnig  upon  i,cr  knees,  to 
fclicit  in  behalf  of  her  firft  huiband,  anvi  of  her  offering  to  exe- 
cute a  releafe  to  her  mother,  after  Scgar\  death,  -ivas  pioved  by 
Judith  Powell,  another  daughter  of  tiic  d(-fendant,  who  was 
1  about  eleven  years  old,  when  the  firft  fa'£t  happeoed,  and  about 
thirteen  Vvdien  the  fecond  h.appened,  of  the  plauitiff  Helenas  pro-" 
mifrng  to  releafe. 


(i)  The  bill  charged,  that  it  was  executed  before  the  marriage,  which  circum- 
Ha-iice  -was  denied  by  the  anivver. 

tL3  The 


244 


CASES  Argued  and  Determined 


Smith  v.  ,      The  principal  cafe  relied  on  for  the  plaintiff  was  cited  hj 
RENCH,  AWj  and  is  mentioned  in  Needlar^s  cafe,  Hoh  page  225. 

7  Ed.  4.  14.  the  wife  being  cejluy  que  tni/I,  fne  and  her  hulband 
fold  the  land :  fhe  received  the  money,  and  they  both  required 
the  feoffee  to  make  eftate  to  the  vendee,  and  yet  ihe,  after  her 
hufoand's  death,  was  relieved  againtl  the  feoflee,  and  might  aifo 
againfl  the  vendee  if  he  v/as  privy  to  the  ufe. 
Lord  Chancellor, 

The  queftion  in  this  cafe  is  fingly  between  a  ce/It^y  que  trull 
and  a  truftee,  and  therefore  it  is  not  at  all  material  whether  the- 
fettlemcnt  is  voluntary,  or  for  a  valuable  confideration. 

And  if  there  were  no  other  circumilances,  it  cannot  be 
d^^Mihtodj  but  if  a  hufband,  even  after  marriage,  conveys  his 
wife's  fortune  to  a  truftee,  for  her  fole  and  feparate  ufe,  and  the 
truilee  is  guilty  of  a  breach  of  trufc,  that  this  court  will  decree 
him  to  make  fatisfacMon  to  the  ccjtiiy  que  tri(J}\  indeed  if  there 
were  creditors  of  the  hufband,  who  had  a  prior  lien  upon  the 
property  fo  conveyed,  it  might  niake  a  material  difference. 

The  principal  queilion  here  is,  A¥hether,  upon  all  the  circum- 
ftances  of  this  cafe,  the  defendant  has  been  guilty  of  a  breach 
of  tiud,  and  this  muft  depend  upon  the  defence  which  fhe  has 
fet  up  by  way  of  rebutter  to  the  plaintifi^'s  demand ;  if  it  ftood 
clear  of  fuch  circumilances  there  could  not  be  a  plainer  breach 
of  trufb  than  delivering  up  thefe  tallies  to  the  power  of  the 
hufband. 

But  the  prefent  cafe  appears  to  me  to  be  a  very  hard,  and  a 
very  harlb  demand  in  a  court  of  equity,  as  it  is  circumftanced, 
takino;  tl-.e  evidence  on  both  fides  to  be  true. 
C  ]        ^"^"^         run  over  the  material  parts  of  the  defence,  in  the 

manner  \  have  before  ftated  it. 

In  the  firfh  place,  his  Lordiliip  fiid,  here  is  a  very  llrong  equi- 
ty for  the  mother,  that  what  fhe  did  in  the  affair  was  at  the  im- 
^        portunity  and  repeated  folicitations  of  the  daughter,  and  who 
frnce  the  death  of  her  firil  hufoand  has  over  and  over  again  offer- 
ed to  execute  a  releafe,  when  fire  might  beyond  ail  contradiction 
have  done  it ;  for  though  the  aiiignment  was  an  unfortunate 
trairfaclion  for  the  daughter,  yet,  as  it  was  done  at  her  own  re- 
queiL,  flie  could  not  blame  her  mother  for  it. 
Though  a  wU-        An  obje£lion  has  been  made  to  the  moil  material  witnefs  for 
ncisheani.ifant,  the  mother,  who  is  Judith  Powell^  becaufe  flie  was  but  eleven 
his  tender  yea.3   y^^^-s  old  when  fhc  fvvore  to  one  faa,  and  thirteen  when  fne 

will  not  iiivaa-    J  ,  ,  1  n  1 

diu  his  evi-  fwore  to  the  otner  5  but  notwithftanding  her  tender  years,  this 
^cnce.  (]oes  not  at  all  invalidate  her  evidence,  for  fuch  a  circumftancc, 

as  a  brother  and  filter's  being  in  the  utmofb  diftrefs,  and  the 
falling  upon  her  knees  to  beg  and  implore  a  mother  not  to  ruin 
them,  muft  make  full  as  great  an  imprelTion  upon  a  young  mind 
as  an  old  one. 

There  is  another  obfervation  very  material  for  the  defendant, 
that  notwithftanding  the  plaintiff  Helen  lived  with  her  mother  at 
the  time  the  fecond  marriage  was  propofed,  yet  there  is  not  a 
fyllable  of  proof  offered  to  fhew,  that  either  Helen  herfelf,  or 
the  plaintiff,  mentioned  the  leafl  tittle  of  this  affair,  or  even 

made 
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made  any  demand  of  the  650  /.  which  they  have  now  fet  up  by     Smith  v. 
their  01 J 1. 

And  as  it  is  an  extreme  harfii  one,  after  all  the  kindnefs  and  if  an  infant  uho 
tendernefs  the  plaintiff  Heleji  has  received  at  her  mother's  hands;  contraacd  adebt 
I  am  of  opinion  the  defence  is  very  fufficient  to  rebut  all  the  during  his  mino- 

plaintiff's  equity,  ....  after  he  comes  of 

age  it  will  bind  hjn:i,  though  'voidable  at  his  elcftioa. 

I  think  it  comes  very  near  the  cafe  the  defendant's  counfel 
have  compared  it  to,  of  an  infant  under  age,  who  contracting  a 
debt  during  his  minority,  fhews  his  confent  to  it,  by  confirming 
it  after  he  comes  of  age,  which  (hall  effectually  bind  hini,  though 
it  was  voidable  at  his  election  ( i ). 

So  here,  a  promife  by  the  wife  to  releafe  during  the  cover-  a promlfe during 
ture,  it  is  certain  could  not  bind  the  v/ife,  but  if  after  the  death  coverture  does 
of  her  hu{l)and  (he  repeats  the  promife,  it  is  a  confirmation  of  t^t'if'Jepelted' 

it,  and  is  good.  after  the  huf- 

band's  death,  it  is  a  confirmation. 

The  cafe  of  Thayer  and  Goidd^  Feb.  the  pth,  1739,  [vide  i  T, 
JlL  615.)  firft  heard  before  the  late  Majler  of  the  Rolls ^  and 
afterwards  before  me,  has  been  compared  by  Mr.  Noel  to  the 
prefent,  but  there  the  circumftances  in  fupport  of  the  plaintiff's 
demand,  were  much  ftronger  than  in  the  prefent. 

A  wife  in  that  cafe,  after  being  very  hardly  and  cruelly  ufed  f  246  J 
by  a  hufband,  was  prevailed  upon  to  join  with  him  in  impor- 
tuning the  truftee,  to  convey  over  a  truft  cftate,  which  was  for 
the  feparate  ufe  of  the  wife,  to  the  hufband,  and  as  the  truftee 
was  a  very  near  relation,  he  could  not  be  fuppofed  to  be  ig- 
norant of  the  cruelties  the  wife  had  undergone,  efpecially  as 
(he  was  proved  to  be  in  tears  the  whole  time,  that  the  con- 
veyance from  the  truftee  to  the  hufband  was  reading  and  exe- 
4:uting. 

There  was  another  flrong  circumftance  againfh  the  truftee, 
that  he  a£tually  retained  as  much  out  of  the  truft,  as  would  fa- 
tisfy  a  debt  of  his  own  from  the  hufband :  befides  too,  it  was 
land  which  had  been  conveyed  in  truft,  and  I  remember  very 
well  a  great  ftrefs  was  laid  upon  the  circumftance  of  its  being 
real  eftate :  I  did  not  make  any  decree  there,  for  upon  my  re- 
commendation the  aftair  was  compromifed,  and  a  middle  way 
found  out  by  the  parties  to  put  an  end  to  the  difpute. 

In  the  prefent  cafe  the  original  bill  was  decreed  to  be  dif^ 
rniffed  without  cofts,  fo  far  as  it  feeks  relief  for  the  remainder 
of  the  1000/.  And  a  crofs  bill  brought  by  the  defendant  for 
the  board  and  maintenance  of  the  daughter,  was  likewife  dif- 
fniffed  without  cofts. 

(j)  Brooke  v.  Gally^  ante  35.    CheJlerfitU  v.  Janffen^  ante  I  vol.  354.  notff. 
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Cafe  194.        Bagjhaw  verfus  Spencer,  at  iliQ  Rolls,  February  18,  1 74 1. 

S.  C.  I  Vez.  jyEN  JAMIN  Alllfon  devlfes  lands  to  B,  and  C.  and  their 
3^2.  and  poft.  heirs,  in  truft  by  rents  and  proots,  fale,  or  mortgage,  to 

5';o-  577'  pay  his  debts,  and  funeral  expences,  and  after  in  truft  as  to  4 
moiety  to  the  ufe  of  his  nephew  ^Thomas  Bagjlmiv  for  hfe,  with- 
out impeachment  of  wafl;e ;  remainder  to  truftees  and  their 
heirs,  during  the  hfe  of  the  faid  Thomas  Bagjhaw,  to  preferve 
the  contingent  remainders,  with  remainder  to  the  ufe  of  the 
heirs  of  the  body  of  Thomas  Bagjhaiv,  with  other  remainders 
over.  It  Vv^as  adjourned,  after  fome  debate,  till  a  certificate 
fliould  be  made  in  the  cafe  of  Colfon  and  Colfon :  but  it  was  faid 
here  v/ere  two  material  differences?  i.  The  claufe  fans  wafte  (i). 
2.  This  was  a  truft,  and  the  court  muft  neceffarily  interpofe 
and  decree  a  conveyance.  Vide  the  cafe  of  Legate  and  Sewe/Ij^ 
I  P.  TF,  87. 

(l)  Vide  poji^  580.  where  Lord  Hard'imcke  made  this  diftinftion. 

Cafe  195.  Ccljon  verfus  ColJo7i,  Mich,  14  Geo.  2.  r74^>  ^'^^  ^' 

S.  c.  sStra.  r~|~^<  HIS  was  a  cafe  fent  oyt  of  the  Court  of  Chancery  for 
P^S-  A     ^^^^^  opinion  of  the  court  of  King's  Bench  on  thefe 

words  :  "  I  give  and  devife  my  lands  at  C.  to  Robert  Colfon,  my 
grandfon,  for  his  life,  remainder  to  A,  and  B»  and  their  heirs 
"  to  fnpport  contingent  remainders  during  the  life  of  Roberf 
V'  Colfon^  remainder  to  the  heirs  of  the  body  of  Robert  Colfon 
r  "]  "  lawfully  begotten  and  the  queftion  was.  Whether  Robert 
C(5//2>// bad  an  eftate  for  life  or  in  tail  ( i)?  Mr.  f/^/ZzV/i-j' argued 
that  he  had  an  eftate-taii,  for  that  it  was  a  rule  in  law,  whereve^ 
the  anceftor  took  an  eftate  for  life,  with  words  of  limitation  to 
his  heir.-:,  or  the  heirs  of  his  body,  they  fliall  not  take  by  pur- 
chafe,  but  by  defcent,  and  that  the  teftator's  intention  would 
not  conrroul  the  operation  of  a  rule  of  law.  Kifig  verfus  Mel- 
ling^  Veutris  2  [4  225.  2  Lev.  58.  Blackburn  verfus  Ewer^ 
I  t\  IV.  54.  56.  2  Roll.  Abr.  25S.  Trevor  verfus  Trevor,  Abr, 
Caf.  Rq.  387.  1  Lutnv.  825.  Carth.  17 1.  Lord  Glenorchy 
verfus  B  of  vile.  Of.  in  Eq.  in  Lord  TalboCs  time,  3.  2  Sail. 
678.  There  being  truftees  to  fupport  contingencies  makes  no 
difference,  as  appears  from  Fnpillon  verfus  Voxce,  2  P.  IV.  471. 
'  which,  to  this  queftion,  is  fully  in  point,  there  being  nq 
truftees. 

'Mr.  Bootle  on  the  other  fide  argued,  that  the  teftator's  Intent 
was  to  give  an  eftate  for  life  to  the  grandfon,  by  placing  truf^ 
ti:es  to  take  advantage  of  the  forfeiture,  v/hicli  could  only  be  111 
cafe  he  was  tenant  for  life.  2dly.  Tlie  irtenrion  of  the  tefta- 
tor  was  the  chief  rule  in  the  conftrudlion  of  wills,  for  wlr.ci} 
Jie  cited  PapilUon  and  B^is,  Eq.  Caf.  Abr.  185.  and  that  the- worfj 
fjeirs  is  a  word  of  purchafe.  Carth,  272.  Bybus  verfus  IdiiJluU 
'j  Vent,  372. 

(i)  Reg.  Lib.  A.  17^8.  fob  597, 
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Col/on  \er(us  Colfofi,  November  I2,  1743.    ^  Re- hearing. 

T}  0  B  E  RT  Bromley^  felfed  in  fee  of  the  reverfion  and  inherl- 
tance  of  feveral  eftates  2Lf  Thorpe  Bu/tier,  in  the  bifhoprick 
of  Durham^  expe(5lant  on  the  death  of  Eli-zaheth  Forjler,  by  his 
will,  dated  the  i2thofy///j,  17 12,  devifed  the  fame,  expe£i:ant 
as  aforefaid  to  Robert  Colfon  for  life,  remainder  to  truftees  during 
his  life  to  preferve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  the  faid  Robert  Colfon^  remainder  in 
like  manner  to  the'defendant,  William  Colfon^  and  the  heirs  of 
his  body. 

After  the  tefhator's  death,  Robert  Colfon  with  Elizabeth  Fcrjler 
fufFered  a  common  recovery^  and  declared  the  ufes  to  the  faid 
Elizabeth  Forjler  for  life,  remainder  to  Robert  Colfon^  and  his 
heirs. 

Mr.  Attorney  General,  counfel  for  the  plaintiff,  Elizabeth 
I       Colfon^  filler  of  Robert  Colfon. 

The  principal  and  only  queflion  he  faid  arofe  upon  the  dcvife 
in  Robert  Bromlefs  will. 

It  is  infilled  on  by  the  defendant,  William  Colfon^  that  Robert 
was  only  tenant  for  life,  and  confequentiy  was  not  intitied  to 
futTer  the  recovery. 

t  This  caufe  was  heard  before  Mr.  Verney,  the  late  Mailer  of  [248  J 
the  Rolls,  in  July^  1739,  who  referred  it  to  the  Judges  of  the 
court  of  King's  Bench  upon  this  point  j  in  purfuance  thereof  a 
cafe  was  made,  and  there  were  two  arguments  before  the  Judges 
of  the  court  of  King's  Bench;  but  they  declined  giving  any 
opinion,  and  therefore  the  parties  have  been  advifed  to  bring  it 
in  this  ihape  before  your  Lordfliip. 

Ail  the  dire£lions  prayed  by  the  plaintiff's  bill  are  confequent 
of  the  opinion  the  Court  will  give  in  this  point. 

iX'fr,  Attorney  General  {or  the  plaintiff:  Conne6llng  thefe  two 
eftates  together,  I  infift  makes  an  inheritance  in  Robert  Colfon, 
and  the  rule  from  whence  I  argue  is  laid  down  in  i  Infl.  309.  a. 
and  b,  and  Shellefs  cafe,  i  Co,  93.  b. 

It  is  not  at  all  material,  whether  there  is  any  eftate  inter- 
4   vening,  for  it  is  the  fame  if  limited  to  A,  for  life,  and  to  the 
"   heirs  of  the  body  of  J.  or  to  A,  for  life,  to  B.  for  life,  and  to 
the  heirs  of  the  body  of  A. 

Where  the  anceftor  makes  fuch  a  limitation  as  this,  it  is 
giving  the  devifee  every  thing,  and  the  fenfe  of  the  law  in  this 
refpecl  is  fo  very,  ftrong  that  nothing  can  be  plainer.  f^ide 
1  Injl,  28.  b. 

An  anceftor  cannot  make  his  heirs  purchafers ;  and  another 
reafon  is,  the  law  will  not  fufler  an  eilatc  of  inheritance  to  be 
j  jn  abeyance  \  the  rule  extends  to  the  cafe  of  wills  as  well  as  to 
conveyances  in  the  life  of  the  party, 

it  is  not  fuiHcient  to  fay  that  v/e  are  to  be  governed  by  the 
intention  of  the  parties,  for  a  man  cannot  break  through  the  rule 
of  lav/,  but  this  intention  mull  be  confiflent  with  it.  Vide  Said 
y,  Gi'mrd,  Cro.  Eliz,  525. 

The 
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Cor. SON  V.  The  next  confideration  is,  v/hat  there  is  in  the  particular 
CoLsoN.     framing  of  this  will  to  take  it  out  of  the  general  rule. 

It  has  been  infifled  that  Robert  Colfon  took  an  eftate  for  Hfe 
only,  and  that  his  heirs  are  purchafers. 

But  in  this  will  the  intention  is  very  plain  that  tlie  heirs  of 
Robert  Colfon  fnould  take  per  forrnam  d-j/iiy  for  here  is  ail  the  ap- 
pearance of  an  ellate-tail,  heirs  of  tlie  body  of  his  grandfon 
lawfully  begotten  or  to  be  begotten,  words  moft  peculiarly  fig- 
iiificant  to  create  an  eftate-tail ;  and  great  ftrefs  \vas  laid  upon 
them  by  Lord  Ch.  Jull,  Hale,  in  Kifig  v.  Mellhig^  i  p'eiit,  214, 
225. 

249  ]  It  has  been  urged  by  the  defendant's  counfel,  here  are  flrong 
words  to  (hew  the  teftator  intended  only  an  ePcate  for  life  as  a 
devife  to  his  grandfon  for  and  during  his  natural  life, 

But  then  tbe  contingent  remainder,  preferved  by  the  limita- 
tion to  the  truilees,  is  nothing  more  than  the  limitation  to  the 
heirs  of  the  body,  and  not  to  a  remote  remainder, 

Suppofe  the  teftator  had  faid  to  truftees  to  preferve  contingent 
remainders  to  the  right  heirs  of  Robert  Colfon  :  the  gentlemen  of 
the  other  fide  would  hardly  fay  that  right  heirs  eo  noinhic  c  ui  take 
as  purchafers,  the  law  would  not  admit  of  it,  and  yet  the  inten- 
tioii  is  equally  clear  here,  as  it  Vv^ould  have  been  there  (i). 

If  the  limiration  had  been  to  the  heirs  of  the  body  of  a 
flranger,  it  might  have  been  otherwife,  for  they  w^ould  have  been 
purchafers,  becaufe  there  was  no  anccllor  to  take  firi>,  but  there 
is  no  caff:  where  heirs  of  the  body  take  as  purchafers  if  the  ancef- 
tor  has  the  eflate  for  life. 

I  will  put  the  ftrongeft  cafe  ;  fuppofe  a  devife  to  J,  remainder 
to  his  heirs,  and  that  the  teftator  ftiould  by  exprefs  v/ords  fay,  I 
intend  the  heirs  ftiould  take  as  purchafers,  yet  it  would  not  pre- 
'  vail  againft  the  rule  of  law  that  heirs  cannot  tale  as  purchafers* 

The  fecond  point  I  would  infift  upon  is,  that  the  rule  of  law 
mull  prevail  againft  the  plain  intention  of  the  teftator :  Goodright 
yerfus  PiiHen^  12  Geo.  I  {2).  Devife  to  Nicholas  Life  for  life, 
remainder  to  the  heirs  of  his  body  and  his  heirs  for  ever.  Here 
the  latter  words  were  neceftarily  reje^led,  becaufe  they  would 
deftrcy  the  eftate ;  and  the  court  held  this  was  an  eftate-tail,  for 
they  were  words  of  limitsition  and  not  of  purchafe.  Vide  Legate 
vcrius  Se'Lvell^  I  P.  W,  87.  and  Morris  verfus  JVcod^  at  the  Cock^ 
pit^  a  plantation  caufe,  the  24th  of  March,  1730,  held  to  be  an 
c date-tail  by  Lord  Chief  Juftice  Raymond  and  Eyres*  In  Lord 
Glenorchy  verfus  Bcfuille^  Caf  in  Eq.  i/i  Lord  Talbofs  ti?ne^  3.  de- 
clared there  by  Lord  Talbot,  that  if  it  had  been  a  devife  of  a  le- 
gal eftate,  it  would  have  been  an  eftate-tail.  Vide  Roberts  verfus 
Dixiuel/y  Decembers,  1738,  before  Lord  i^^r^wzVi^^,  (l  T»  Jtk* 
607.)     Thn/Jlout  verfus  Peat,  Mich.  T,  3  Geo,  i. 

In  all  thefe  cafes  it  was  plainly  the  intention  of  the  teftator, 
that  there  ftiould  be  only  an  eftate  for  life,  and  yet  held  to  be 
an  eftate-tail  in  conformity  to  the  rules  of  law. 

(1)  Fide  Godclj:bijt  v.  Abingdon,  ante  57.        {z)  z  Id.  Rqym.  1437.  S.  C. 


It 
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It  is  ohfervable  on  the  cafes  upon  the  words  ifjiie  of  the  body  and    ^J'^^*'  ^' 
heirs  of  the  body^  that  they  have  never  been  conftrued  vi^ords  of 
purchnGij  but  where  the  teftator  intended  to  point  out  particular 
perfoiis. 

Lord  Chancf.llor,  [  250  J 

I  would  willingly  deliver  the  parties  from  any  further  trouble, 
if  I  couM  do  it  confiflently  with  the  rules  of  the  court ;  but  this 
is  a  mere  quefcion  in  law,  and  is  already  put  in  a  proper  courfe; 
and  unlefs  there  was  fomcthing  executory  in  it,  I  ought  not  to 
meddle  with  it  in  equity,  except  there  were  fome  cafe  already  in 
point  determined :  but  as  there  is  not  one  determined  where 
there  is  an  interpofitlon  of  truOiees  to  preferve  contingent  re- 
mainders, I  will  therefore  affirm  the  late  Mafter  of  the  RolFs 
order  of  reference  to  the  Judges  of  the  court  of  King's  Bench^ 
then  it  will  go  on  regularly. 


A  certificate  of  the  Judges  of  the  court  of  King's  Bench, 
upon  the  8th  of  May^  1744)  the  cafe  of  Colfofi  verfus 
Coif  on, 

E  have  heard  counfel  in  the  queftion  referred  by  your 
Lordfliip  to  us,  and  as  it  appears  by  the  ftate  of  the 
cafe,  there  is,  after  the  determination  of  the  eilate  for  life  to 
Robert  Coif 011^  a  devife  to  Ifabella  his  daughter,  and  to  Ralph  Ro-^ 
hi?ifon  and  their  heirs  for  and  during  the  life  cf  Robert  Colforu 

We  are  -of  opinion,  that  by  reafon  of  the  remainder  inter- 
pofing  between  the  devife  to  Robert  for  life,  and  the  fubfequent 
limitation  to  the  heirs  of  his  body,  the  faid  Robert  took  an 
eRate  for  life,  net  merged  by  the  devife  to  the  heirs  of  his  body, 
but  by  that  devife  an  eitate-tail  in  remainder  veiled  in  the  faid 
Robert  ( I ) , 

Sir  William  Lee^  Knight,       Chief  JufLice. 

Sir  William  Chappie^  Knight,  1 
Martin  Wright^  Efq.  V-  Juflices, 

Thomas  Denifon,  Efq.  J 

(i)  Hodg/on  V.  Ambrof^  DougL  323.  S.  P.  Jcnes  v.  Morga?:,  i  Bro,  Cba, 
Rep,  206. 


Willis  J ernegan^  February  26 ^  f  -51  ] 

Cafe  196.. 

THERE  had  been  feveral  tranfacSlions  between  the  plain-  ifaperfonwi^ 
tiff  and  defendant,  in  relation  to  the  defendant's  lottery  f"^<^rhito  a  hard 

r  T  •  '1    1       r     1         •        1      c-s  1  -11     "'^'■g^'ii  with  nis 

or  laie,  as  it  was  caned,  oi  plate,  jewels,  Z3c\  and  particularly  eyesopen, equity 
an  agreement  in  relation  to  the  receipts  or  tickets  in  the  fale,       not  relieve 
a  great  num.ber  of  v/hich,  to  the  amount  of  no  lefs  than  eleven  fo^^|on]'y '* 
thoufand,  had  been  delivered  to  the  plaintifF,  who  was  to  pay  a 
flated  price  for  them,  and  if  by  ingrofling  fuch  a  quantity  he  could 

fell 


CASES  Argued  and  Determined 


Willis  V,  fell  tlicm  abovc  par,  the  profit,  let  it  be  ever  fo  great,  was  to 
Iernecak.  .j^^^  plaintiffs  pocket :  the  plaintiff  might  have  fold 
them  to  very  great  advantage,  but,  by  out-ftanding  his  market, 
and  infifting  upon  an  exorbitant  premium,  he  was  a  coufidera- 
ble  lofer  j  and  now  brings  a  bill  to  be  relieved  againft  the  de- 
fendaiit,  fuggefting  the  agreement  to  be  hard  and  unconfcion- 
abie,  and  likewife  for  an  open  account  between  him  and  the  de- 
fendant. 

The  defendant  fets  forth  the  whole  agreement,  and  infills 
that  there  was  no  fraud  or  circumvention,  but  that  it  was  a 
tranfa<^^ion  carried  on  with  the  utmofl  fairnefs,  and  an  agree- 
ment entered  into  at  the  plaintiff's  own  requeft  ;  and  that  if  it 
was  not  fo  beneficial  a  one  as  it  might  have  been,  it  was  in- 
tirely  owing  to  the  mifmanagement  of  the  plaintiff ;  and,  as  to 
the  open  account  prayed,  the  defendant  pleads  a  Hated  account 
in  bar,  which  had  been  fettled  between  him  and  the  plaintiff 
fome  time  after  the  faie  or  lottery  was  finifned,  and  entered  in  a 
book  that  related  merely  to  the  tranfa6lion  between  him  and  the 
plaintiff,  and  to  no  other  purpofe  whatever  j  ana  that  the  ad- 
jufting  of  this  account  had  taken  up  a  week's  time  at  lead;  j  and 
the  plaintiff,  at  the  time,  and  often  fince,  had  declared  himfelf 
extremely  well  fatisfied  with  it. 

There  were  feveral  witneiTes  on  the  part  of  the  defendant  to 
fupport  the  agreement,  and  the  feveral  fafts  infifted  on  by  the 
anfwer,  but  there  was  not  a  tittle  of  evidence  on  the  behalf  of 
the  plaintiff  to  fupport  the  allegations  in  his  bill. 

Lord  Chancellor,. 

It  is  not  fulFicient  to  fet  afide  an  agreement  In  this  court,  to 
fuggefl  weaknefs  and  indifcretion  in  one  of  the  parties  who  has 
engaged  in  it ;  for,  fuppofing  it  to  be  in  fa£l  a  very  hard  and 
unconfclonable  bargain,  if  a  perfon  will  enter  into  it  with 
his  eyes  open,  equity  will  not  relieve  him  upon  this  footing 
only,  unlefs  he  can  fhew  fraud  in  the  party  contra£ling  v^ath 
him,  or  fome  undue  means  made  ufe  of  to  draw  him  into  fuch 
£  ^252  ]  an  agreement  (i),  which  is  not  pretended  by  the  plaintiff  in  the 
prefcnt  cafe  for,  from  the  evidence,  he  appears  to  have  been 
fo  fond  of  this  projecl  of  a  fale  of  plate,  jewels,  l^c,  that  no  per- 
fon ever  had  fuch  an  eafy  flomach,  and  quick  digeftion,  for  he 
wanted  to  have  monopolized  the  whole  number  of  tickets. 

The  plaintiff's  counkd  have  made  two  objedions  to  the  de^ 
fendant's  plea  of  a  fiated  account. 

I.  That  it  was  not  figned  by  the  parties. 
2  That  the  vouchers  were  not  delivered  up  at  the  time. 
Whprr  pcrfons       As  to  the  firlf,  there  is  no  abfolute  necefiiry  that  it  fliould  be 
have  mutu.il      f,a-ned  bv  the  parties  who  have  mutual  dealings,  to  make  it  a 
the  account  is    ftatcd  account,  for  even  where  there  arc  traniactions,  luppoie 

nac  necellkry  to 

make  it  a  itated  one,  but  it  is  Iceeping  it  any  length  of  time,  without  making  an  objcdion,  which  binds 
the  perfo;i  to  wriom  it  h  fent. 

(0  /'/..iV  Chrferfiehl  v.  JaJiJf  n,  ante  9,  10.  Gartfde  v.  IJhertvoc.4,  Hid.  560. 
I  vol.  351.  NuJ.r  V,  GoulJj  2  422.  Htathcote  v.  Faignofi,  2  hro.  Cha.  Rep* 
5iii.    Gziujnc  \\  Heaton,  I  Bra.  Cha,  Rep,     167,    Lcii-is  \\  Fead.  P'ef.  ]\XXi,  19. 

between 
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between  a  merchant  in  England  and  a  merchant  beyond  fea,  and     Willis  n 
an  account  is  tranfmitted  here  from  the  perfon  who  is  abroad,  it  is  J^*^«*^cak, 
not  the  figning  which  will  make  it  a  ftated  account,  but  the  per- 
fon to  whom  it  is  fent,  keeping  it  by  him  any  length  of  time, 
without  making  any  obje£lion,  which  fliall  bind  him,  and  pre- 
vent his  entering  into  an  open  account  afterwards  ( i ). 

The  fecond  objedlion  is  becaufc  the  vouchers  were  not  deli- 
vered up. 

Novv  there  is  no  doubt,  if  vouchers  are  delivered  up  at  the  The  delivering 
time,  it  is  an  affirmation  at  leail,  that  the  account  between  the      voucheis  is 

•  rL       1  1  1      -    /-      •     •  1  r  1       1     ^'^  aihrmation 

parties  was  a  Itated  one,  but  to  make  it  lo,  it  is  not  aDioiutcly  that  the  account 
necellary  they  fhould  be  delivered  up  at  the  time  the  account  is  between  the  par- 
fettled  ;  for  infbance,  in  the  cafe  of  bankers  and  their  cuftomers,  one  ^but^^x  lb- 
it  is  feldom  done,  but  the  drafts  which  are  made  upon  them  foluteiy  necefla- 
are  conftantly  kept  .on  files,  and  at  dilferent  times,  when  they     ^^^Jf^  fliould 
fettle  accounts  with  you,  they  only  enter  in  a  book  which  they  ^t  the  time  the 
give  you  for  thatpurpofe  the  feveral  receipts  and  payments  during  account  is  fet- 
your  tranfa6iions  with  their  (hops,  and  it  would  be  imprudent  in  ^^^^^  th^^d'S"-! 
them  to  dt)  otherwife,  becaufiathe  vouchers  are  very  often  of  ufe  v/hich  are  made 
to  them  in  clearing  up  any  difputes  between  their  ft:iop  and  a  "P^^^  ^^-"^  on 
tW'-d  perfon.  ...  .         fhr/ ar'^  v„th. 

ers,  and  of  ufe  in  clearing  up  difputes  between  their  fhop  and  a  third  perfon. 

Lord  Chafuellor  decreed  the  plaintiff 's  bill  to  be  difmiffed  with 
cofts  (2). 

(1)  The  account  was  figned  by  a  the  ftated  account,  it  was  difmliTed  with 
wicnefs.  colls.  Reg.  Lib.  B.  1741.  fol.  192. 

(2)  So  far  as  the  bill  fought  to  open 


Brace  \tx{\xs  Taylor,  I'ebruary  ic,  1741,  C  253  ] 

Cafe  197. 

TTT-JLLIAM  Taylor,  who  was  feifed  of  certain  lands  in  ^^^'^erc  a  matter, 
BrcchiocliJJvre  in  JV ales,  a  few  years  ago  thought  proper  to  ^f^hi^  I'he '^urif 
make  a  conveyance  of  them  10  William  his  fon  in  fee,  rendering  didlionof  thT  ' 
an  annuity  of  37/.  per  ann.  to  himfelf  for  life,  and  10/.  per  ^^^^^^  ^^^^"* 
aim,  to  Judith  his  wife  for  life  ;  under  this  conveyance  William, 
the  fon,  entered  into  pofleffion,  and  for  fome  time  paid  the  an-  niay  t^ke  their, 
nuity  both  to  his  father  and  mother,  On  Lady-day,  I73^>  f'^H-  .^'^.^y here, but 
Ham  the  father  gave  a  receipt  to  William  the  fon  for  fix  pounds  kquluxe^ihaa 
five  -Ihillings,  in  tull  for  that  quarter  of  his  annuity,  which  was  in^ucementwith 
due  at  that  day.     William,  the  fon,  acknowhd-ed  by  his  an-  ^^i'rthe^^^v^^^^^^ 
fwcr,  that  there  were  other  little  money  tranfaftions  between  cofts/*^  ' 
his  father  and  him,  and  that  at  divers  times  he  liad  borrov/ed 
fmali  funis  of  I'lis  father,  but  he  fworc  tliefc  fums  of  money 
were  all  dilcliarged  :  In  Jpril  or  May,  1736,  ~WUlia7n,  the  fon, 
made  his  father  another  payment  of  about  5  /.  very  loon  after, 
William,   the  f^.rher,  died,  and  left  Brace  his  executor  •,  the 
prefeiu  bill  was  brougln  by  Brace  againft  William  the  fon,  praj^- 
iiig,  amongft  otlier  ihingr,    that   JV.Uiam  the  fon  might  pay 
to  Brace  what  was  in  arr^'ir  ^."^r  the  father's  annuity  at  the  time 

of 
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Brace  r. 
Taylor. 

Tho*  a  defendant 
has  not  demurred 
to  a  bill,  as  be- 
ing too  trifling 
for  this  court  to 
entertain,  yet  he 
may  talce  advan- 
tage of  the  cb- 
jeftion  at  thij 
hearing;  for  a 
bill  may  have 
been  fo  drawn, 
as  to  have  pre- 
vented a  demur- 
rer. 
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If  a  defendant, 
hy  hh  anfwcr, 
acknowledge, 
any  partic\ilar 
lumdue,  tho'he 
Twcars  that  thofe 
fums  were  dif- 
charged,  yet  it  is 
ftill  a  ground  for 
ilireding  an  ac- 
count. 


of  his  death,  and  that  he  might  come  to  an  account  with  him' 
for  what  other  money  he  owed  him  on  the  account  of  his  father. 

Lord  Cha?icellor  faid,  his  opinion  was,  that  the  bill  ought  to 
be  difmifled  with  cofts  :  he  faid  this  v/as  a  queftion  which  arifes 
within  the  junfdi£lion  of  the  courts  of  Wales  ;  and  tho'  that  is 
not  a  reafon  to  prevent  the  parties  from  taking  their  remedy  in 
this  court,  where  the  matter  in  queftion  is  of  great  value  and 
difficulty,  yet,  where  the  difpute  relates  to  a  matter  of  fmall 
confequence,  that  is  an  ingredient  which  this  court  ought  to  con- 
fider(i);  one  objeftion,  therefore,  which  the  counfel  for  the 
defendant  have  made  in  the  prefent  cafe,  is,  that  the  matter  in 
queftion  appears  to  be  of  fmall  and  trifling  confeqnence,  tho'  the 
defendant  has  not  demurred  to  the  prefent  bill  on  that  account, 
yet  that  objection  maybe  taken  advantage  of  now  at  the  hearing  ; 
for  it  very  often  happens,  that  a  bill  may  be  drawn  in  fuch  a 
manner  as  to  prevent  a  demurrer  of  this  fort,  efpecially  in  a 
matter  relating  to  an  account,  and  therefore  it  would  be  very  un- 
reafonable,  that  an  obje6lion  of  this  fcrt  might  not  be  taken  at  the 
hearing.  In  the  time  of  Lord  Harcourt  a  bill  was  brought  in 
this  court  relating  to  tithes';  it  was  clearly  admitted  that  the 
plaintiff  had  a  right  to  fome  tithes  of  the  defendant ;  but,  as  the 
tithes  which  were  due  appeared  to  be  only  of  the  value  of  five 
pounds,  the  Chancellor  difmilTed  that  bill  at  the  hearing;  what 
is  the  nature  of  the  prefent  cafe  ?  Here  is  a  bill  brought  to 
have  a  decree  made  for  the  payment  of  the  arrears  of  an  annuity, 
which  were  incurred  in  the  life  of  the  plaintiff's  teftator.  A  re- 
ceipt is  produced  on  the  part  of  the  defendant,  whereby  it  ap- 
pears, that  at  Lady-day^  I73^>  ^'^^  W"'^^  ^^^^  father  6L  i^s>  for 
one  quarter  of  his  annuity,  due  at  that  time  ;  this  is  an  evidence 
there  were  no  other  arrears  of  the  annuity,  and  the  father  died 
within  a  httle  more  than  three  months  after ;  fo  that  at  the  time 
of  his  death  there  could  have  been  but  one  quarter  that  was  in 
arrear,  and  that  fo  fmall  a  fum  as  6  /.  15  x.  ;  but  then  it  has  been 
faid,  that  the  defendant  has  admitted  by  his  anfwer,  that  he  at 
different  times  borrowed  fmall  fums  of  his  father,  and  though  he 
does  fwear  he  has  difcharged  thofe  fums  in  his  fathers  life-time, 
yet  it  has  been  urged,  that  this  is  a  ground  for  direfting  an  ac- 
count to  be  taken,  and  upon  the  account  it  may  come  out,  that 
there  was  fo  much  money  owing  from  the  defendant  to  his  fa- 


ther, that,  together  witli  the  6  /.  15  /.  before  menti< 


It  may 


amount  to  a  fum  for  which  tliis  court  allows  a  bill  to  be  brought  ; 
and  it  is  indeed  true,  if  the  defendant  had  acknowledged,  by  his 
anfwer,  any  particular  fum  due,  though  he  fwears  that  thofe 
fums  were  difcharged,  that  might  have  been  a  ground  for  dire6l- 
ing  an  account  to  be  taken  ;  but,  in  the  prefent  cafe,  tlie  only 
acknowledgment  which  he  has  made  is,  that  there  were  fmall  fums 
of  money,  which  he  at  different  times  borrowed  of  his  father  ;  and 
as  the  plaintiff  has  made  no  proof  what  thofe  fums  were,  and  as 
the  defendant  has  fwoin  he  has  difcharged  them,  there  is  not  a 
foundation  for  dlreding  an  account  to  be  taken  relating  to  thofe 


(1)  Vide  O'lvens  V.  Syiiitbj  Com*  J I ^.  Amn.Bunh.  17. 

fums. 
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fums,  and  this  made  the  more  clear,  by  reafon  of  a  piece  of  evi-  Bi?ace  v. 
dence  produced  oa  the  part  of  the  defendant,  by  which  it  ap-  Taylor, 
pears,  about  Jpnl  or  May  following,  he  paid  his  father  about 
five  pounds,  which  miglit  probably  be  the  difcharge  of  thefe 
fums  mentioned  in  Iiis  anfwer,  and  there  is  no  occafion  to  apply 
that  payment  to  the  annuity  ;  thefe  are  reafons  to  fhew,  the 
plaintiff  had  no  ground  to  come  into  this  court,  and  his  natural 
remedy  was  a  diftrefs,  or  an  action  of  covenant  upon  the  deed : 

And  his  Lordfliip  declared,  he  faw  no  caufe  to  givr  the 
"  plaintiff  any  relief  in  equity,  and  ordered  the  plaintiffs  bill  to 

be  difmiffed  out  of  court  with  cofts." 


Totm^  verfus  Peachy y  February  11,  1 741  (1).  Cafe  Ip8. 

SIR  Robert  Brcdon^  on  the  21ft  of  January ^  J 7^9?  made  his  Where  a  £x±cx 

will,  and  thereby  gave  certain  houfes  in  ]Jo?i(]-Jireet  and  Old--  ryi^Je^'co-v^^I 

Jlrect,  of  the  value  of  about  340/.  per  arm,  to  Znccheus  his  fon  for  ance  from  a 

life,  the  remainder  to  the  firft  and  other  fens  in  tail,  rem.aindcr  ^--^"S^terj  in  or- 

to  his  daughters  and  the  heirs  of  their  bodies  j  and,  ia  cafe  01  p!ri:kX?yu°-^'" 

fuch  daughter  or  daughters  dying  without  iffue,  then  to  the  fur-  pole,  and  after- 

vivor  or  furvivors  of  their  heirs.  ,  wards  makes  uf« 

or  It  tor  another, 

this  court  will  relieve  under  the  head  of  iraud  (2], 

Robert  Bredon  and  upon  his  death,  Z^.tZv^z/j- entered 

into  polleffion  of  the  tenements  both  in  Old-^flrei't  and  Bo?id-fircet ; 
Zarcheus  had  no  fons,  but  had  iiiue  two  daughters,  Margaret  and 
Lyd'ia  j  Margaret  intermarried  with  Mr.  Jofepb  Fox,  and  the 
plaintiff  intermarried  with  Mr.  in  1726.    Jofeph    C  ^55  J 

Fox  was  in  very  bad  circumftances,  and  one  French^  examined 
in  the  caufe,  fwore,  that  about  that  time  he  heard  Zaccheus  com- 
plain of  Jofeph^  extravagancies,  and  faying,  that  if  he  was  to 
die,  Jofeph  would  wafte  all  that  would  come  to  him,  for  v.-hieh 
reafon  he  would  endeavour,  for  a  little  matter,  to  get  J"feph  to 
join  with  him  to  bar  the  eflate-tail  in  that  moiety  which  he  would 
be  intitled  to,  in  order  to  prote61:  the  eftate  from  his  creditors. 

And,  with  this  intent,  "  T^acchsus  reprefented  to  his  daughter 
*'  Margaret.^  that  it  was  probable  he  fliould  not  have  any  more 
"  children,  and  that  it  would  be  for  her  beneht  to  join  in  a  com- 
*'  mon  recovery  of  a  moiety  of  the  premiffes  fo  limited  in  re- 

malnder  in  tail  to  his  daughter,  and  dehred  her  to  perfuadc 
*'  her  hufband  to  join  in  the  fame,  and  that  thereby,  and  by  a 

deed  to  be  made  thereupon,  declaring  fuch  recovery  to  be  tQ 

"the  ufe  of  Xaccheux  and  his  heirs,  this  moiety  would  be  pro- 
*'  te61:ed  from  the  creditors  of  Jofeph  Fox,  and  at  the  fame  time 
"  Y^vomKtd  Margaj'ety  that  he  would  take  the  eflate  fo  to  be  cre- 

ated  by  the  recovery,  and  deed  to  declare  the  ufes  thereof,  as 

(1)  Reg,  Lib.  Ti,  1 74 1,  fol.  119.  I  f^e/.  1 9.    Kl?icha7it  v.  K^^.chant,  I  Bfo^ 

(2)  Vidd  Tendiil  v.   Smithy  ar.ie   85.     Cba.  Rep,  369.  374.  Huzves  V.  IVyait,  3 
Heron  v.  Heron,  ante  i6i.     C^rj  v.  Corjy    Bro,  Cha.  Rep,  156. 
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Young  v.  a  ^  ttuftee  only  for  her  and  her  heirs,  and  that  the  operation  of 
Peachy.     ^^  j^^^  would  he  fuch  thereupon,  he  not  paying  any  confideration 

for  the  fame,  and  that  he  would  not  claim  or  infill  upon  any 

benefit  or  advantage  thereby." 

A  recovery  was  accordingly  fulFered  of  this  moiety  in  Hilary 
term,  1726,  in  which  Zacchei/s  was  tenant  to  the  pradpe^  and 
Margaret  and  her  hufband  were  vouched,  and  a  deed  was  per- 
fetSled,  to  which  they  were  parties,  and  the  recovery  was  there- 
by declared  to  be  to  the  ufe  of  Zaccheus  and  his  heirs,  but  no  confi- 
deration whatfoever  was  paid  by  Zaccheus^  or  any  other  on  his 
behalf,  to  Margaret  and  her  hufband. 

Soon  after  Jofeph  and  his  wife,  on  account  of  other  circum- 
ftances,  were  forced  to  go  to  South  Carolina^  in  order  to  fecrete 
themfelves  from  their  creditors. 

However  Zaccheus^  from  the  time  the  recovery  was  fufFered, 
conftantly  paid  to  Margaret  an  annuity  of  thirty  pounds  per 
ann.  Afterwards  Zaccheus  had  the  misfortune  to  become  a 
bankrupt,  and  Sir  Robert  Peachy  and  others  were  chofen  his 
aifignees  :  Zaccheus  died  in  March {  1734,  and  Jofeph  Fox  in  Aw- 
gufi^  I735j  ^^^s  wife  fome  few  days  after  died  without  iiTue, 
without  having  made  any  difpofition  of  this  moiety  :  The  prefent 
bill,  brought  Toung-mA  Frances  his  wife,  againft  the  ailignces 
of  Zaccheus^  and  againfi;  a  mortgage  of  this  eftate,  under  a  mort- 
gage from  Zaccheus^  after  he  got  pofiefTion  of  this  moiety  under 
^1  the  recovtry,  praying,  amongit  other  things,  that  the  recovery 
«-  ^  might  be  fet  afide  as  being  unduly  obtained,  and  that  in  confe- 

ouence  of  this  the  plaintifis  might  be  allowed  to  redeem  the  mort- 
gage, as  this  m.oiety  is  defcended  and  of  right  belongs  to  "the 
plaintiff  Lv^i^  and  her  heirs. 

Upon  the  hearing  of  this  cafe.  Lord  Chancellor  afked  the 
counfel  for  the  plaintiffs,  whether  they  were  willing  to  confent 
that  the  ^oL  per  ann»   which  Zaccheus  h^d  paid  to  Margaret 
Ihould  be  refunded,  and  upon  their  declaring  that  they  were. 
Lord  Chancellor  faid,  his  opinion  was  that  the  recovery  ought 
to  be  fet  aiide  as  being  unduly  obtained,  and,  in  confequence  of 
this,  that  the  plaintitls  were  intitled  to  redeem  this  mortgage. 
He  faid  the  fiateof  the  cafe  was  no  more  than  this  :  Sir  Robert 
iim/j// gave  his  eilate  by  his  will  to  his  fon  Zaccheus  for  life,  the 
remainder  to  trullees  to  preferve  contingent  remainders,  re- 
mainder to  his  firfi  and  other  fons  in  tail,  the  remainder  to  his 
daughters  and  their  heirs,  as  tenants  in  common  :  Sir  Robert 
JJrecfon  ditdy  and  on  his  death  Z^rrZw/j- entered  into  poileffion, 
and  had  only  two  daughters,  lb  that  he  M'as  tenar>t  ior  life,  with 
remainder  to  them  in  tail  :  'Znccht  us  jo'ms  with  MMrgaret^  one  of 
his  daughters,  and  her  hufband,  in  fuffering  a  recovery  of  a 
moiety  of  the  premifies  ;  by  the  ufes  of  this  recovery,  Zaccheus 
is  made  theovvucr  of  this  n^oi^-ly  in  (cc  :  in  the  deed  vvlilch  de- 
clared the  ufes,  the  eonh  cv.ition     recited  to  be  for  barring  all 
€jitails  in  the  premiffes,  and  the  remaiiuler  and  revernon  expedant 
thereon,  and  in  confideration  of  five  fiiiliings,  i\r.d,  as  the  deed 
liiys,  for  divtis  other  valuable  and  good  confideration s ;  as  the 
I  coufideration 
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confideration  is  fo  loofely  cxprefled,  In  point  of  law,  it  Ieave$  It  p^^^^^''* 
open  to  the  parties  to  aver  any  other  confideration  ;  and  the 
queftion  is,  whether,  in  the  prefent  cafe,  there  is  not  room  for 
a  court  of  equity  to  fay,  that  here  is  either  a  truft  refulting  by 
operation  of  law  for  the  benefit  of  the  daughter  that  joined  in 
fuffering  this  recovery  ;  or  whether  there  is  not  a  ground,  in 
the  prefent  cafe,  to  direct  that  the  affignees,  under  the  com- 
miffion  of  bankruptcy  which  iflued  againft  Zaccheusy  [hall  exe- 
cute a  reconveyance  under  the  head  of  fraud. 

With  regard  to  the  truft  by  operation  of  law,  it  has  been 
urged  on  the  part  of  the  plaintiffs,  that  there  is  fuch  a  one  in  the 
prefent  cafe,  becaufe,  though  in  point  of  law  there  is  a  confi- 
deration appearing  on  the  face  of  the  deed,  yet  it  is  infifted,  that 
here  is  no  valuable  confideration  to  prevent  a  truft  arifing  by  im- 
plication. 

Lord  Chancellor, 

Now  as  to  that,  I  am  of  opinion  that  there  was  no  fuch  truft  ;  Tnifts  by  impli- 
for  if  a  truft  by  implication  was  to  arife  in  the  prefent  cafe  *  it  "he^e o^ne^^r- 
would  be  to  contradi£l  the  ftatute  of  frauds;  for  it  might  be  fon  pays  the  pur- 
faid,  in  every  cafe,  where  a  voluntary  conveyance  is  made,  that  cjiafe money, and 

n    n    ^^      '  r    1       '       \'      '         1        1       •     L  1      the  convevancc 

^  trult  lhaii  arile  by  implication  j  but  that  is  by  no  means  the 
rule  of  the  court  (i) ;  trufts  by  implication,  or  operation  of  law,  name  of  another} 
arife  in  fuch  cafes,  where  one  perfon  pays  the  purchafe  money,  ^o^fo  larglTasto 
and  the  conveyance  is  taken  in  the  name  of  another,  or  in  fome  extend  to  every 
other  cafes  of  that  kind  (2) ;  but  the  rule  is  by  no  means  fo  large  voluntary  con^ 
as  to  extend  to  «very  voluntary  conveyance ;  for  thefe  reafons,  his  "O'^'"^'* 
Lordfliip  faid,  that  the  plaintiffs  could  not  be  relieved  under  the    |^  *257  ] 
notion  of  a  truft  ;  however,  he  thought  that  they  had  a  proper 
ground  to  be  relieved  upon  under  the  head  of  fraud. 

It  manifeftly  appears,  the  conveyance  from  Fox  and  his  wife 
was  obtained  in  order  to  anfwer  one  particular  purpofe,  but  that 
the  father  has  attempted  to  make  ufe  of  it  for  a  very  different 
one  ;  and  there  have  been  a  great  many  cafes,  even  fince  the  fta- 
tute of  frauds,  where  a  perfon  has  obtained  an  abfolutc  convey- 
ance from  another,  in  order  to  anfwer  one  particular  purpofe, 
but  has  afterwards  made  ufe  of  it  for  another,  that  this  court  has 
relieved  under  the  head  of  fraud ;  for  a  pra6iice  of  this  fort  is  a 
deceit  and  fraud  which  this  court  ought  to  relieve  againft,  the 
doing  it  is  dolus  ma/us,  and  that  appears  to  be  the  prefent  cafe ; 
This  may  be  colledled  from  the  evidence  of  French  and  Sanguin  ; 
French  fwears,  that,  before,  the  recovery  was  fufFered,  he  heard 
the  father  fay,  that  his  fon  Fox  was  guilty  of  great  extravagan- 
cies ;  and  that  if  he  had  the  eftate,  he  would  certainly  wafte  it, 
for  which  reafon  he  would  endeavour,  for  a  little  matter,  to  gee 
Jofeph  to  join  with  him  to  bar  the  intail  in  that  moiety  which  he 
would  be  intitled  to,  in  order  to  protect  the  eftate  from  his  cre- 
ditors ;  what  Sanguin  fwears,  was  fubfequent  to  the  recovery, 
and  therefore  I  do  not  lay  fo  much  weight  upon  it. 

A  court  of  equity  will  never  fufFer  a  deed  of  this  fort  to  ftand  : 
in  2  Vern»  307.  Wilkinfjn  vedxi^  Brayfie/d,  there  is  a  cafe  which 

(1)  JFordyce  v.  Hlllis,  3  Bro.  Cha.  (2)  See  Llojd  v.  Skillet,  ante  150. 
Rep^  577.  notes. 
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Young  v.    Js  rnaterlal  to  this  purpofe  ;   there  it  is  ftated  "  The  defendant 
EACHY.         Brayfold  hdL\wgi  by  the  means  of  jp(?g^  an  attorney,  prevailed 
upon  E/izabeth  Corey  to  levy  a  fine  of  fome  houfes  in  Noruuichy 
and  to  execute  a  deed,  leading  the  ufes  thereof  to  Bra\field  and 
his  heirs    and  it  being  proved  that  (he,  at  the.  time  of  levying 
the  fine,  declared  fhe  mull  make  ufe  of  fome  friend's  name  in 
truft;  and  afterwards  by  will  declaring  {he  had  levied  fuch 
fine  only  in  trull,  and  the  better  to  enable  her  to  difpofe  of  the 
"  eftate,  and  thereby  devifed  it  to  ?F^/>&/>//^;/ and  his  heirs,  fub- 
jecl  to  the  payment  of  her  debts  ;  and  although  Brayfeld 
"  proved  a  great  familiarity  and  friendfhip  between  him  and 
*'  Elhabeth  Corey,  and  that  Ihc  had  declared  he  lliould  have  her 
eftate  ;  yet  it  was  decreed,  not  only  that  the  eftate  fhould  be 
"  liable  to  the  creditors'  debts,  but  that  he  fhould  convey  the 
[  258  ]        eftate  to  the  devifee  Wdkinfon  and  his  heirs     It  has  been 
faid,  in  the  cafe  which  has  been  cited,  here  were  two  different 
declarations  of  the  ufes  of  the  fine,  contrary  one  to  another,  and 
likewife  there  were  creditors  in  that  cafe,  and  therefore  thofe 
might  be  reafons  for  that  determination  :  but  I  do  not  think  they 
were  ;  and  it  feems  to  me  that  cafe  was  fomething  fimilar  to  the 
prefent  one  ;  it  is  indeed  true,  in  the  prefent,  the  defendants  are 
affignees  under  a  commiffion  of  bankruptcy,  which  iflued  againft 
ZaccheiiSy  but  they  can  be  in  no  better  cafe  than  Zaceheus  himfelf 
•Would  have  been. 

The  prefent  cafe  is  a  good  deal  like  one  which  I  very  well  re- 
member, and  v/as  to  this  purpofe  :  A  man  intended  to  make  ;i 
mortgage  of  his  eftate  by  two  different  deeds,  the  one  an  abfo- 
luteone,  the  other  a  defeafance  upon  payment  of  the  mortgage 
money,  which  was  the  old  way  of  making  mortgages  ( i ) ;  he  exe- 
cuted the  abfolute  conveyance,  but  when  he  had  fo  done,  the 
other  party  refufed  to  execute  the  defeafance,  but  the  court, 
•without  any  difficulty,  decreed  him  to  do  it  (2)5  his  Lordfliip 
faid,  that  othe^'  cafes  of  the  like  kind  have  been  likewife  cited, 
where  conveyances  have  been  made  of  eftatey  in  truft,  in  order 
to  fcreen  them  from  forfeitures  for  felony,  and  thofe  con- 
veyances have  been  fet  afide,  but  his  Lordfliip  faid  he  would  not 
make  any  particular  obfervations  upon  thofe  cafes. 

In  the  prefent  cafe  the  recovery,  as  has  been  faid,  was  fuffered 
for  one  purpofe,  and  is  attempted  to  be  made  ufe  of  for  another, 
and  though  it  has  been  objedled  the  allowing  the  evidence  of  this 
fort  is  agalnft  the  ftatute  of  frauds  and  perjuries,  yet,  if  that  ob- 
je£lion  fhould  be  allowed,  the  ftatute  would  tend  to  promote 
frauds  rather  than  prevent  them  ;  for  thefe  reafons  therefore  I 
declare,  though  there  had  been  no  other  circumftances  in  the 
cafe,  I  fliould  have  been  of  opinion  that  the  recovery  ought  to 
be  fet  afide. 

But  the  cafe  is  greatly  ftrengthened  when  it  comes  to  be  con- 
fidered  that  this  was  a  recovery  obtained  by  a  father  from  his 
child,  and  when  that  is  the  cafe,  it  affords  another  ftrong  cir- 
cumftance,  in  order  to  relieve  the  plaintiffs^ 

{i)  Ca,  temj>  Talh,6^*    (2)  IP^alhr     Walker^  Mnte      ViOXt  2. 
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In  the  cafe  of  Crllpn  and  Ogden  before  Lord  Chancellor  Khig^     Pxachy^'  ' 
that  circumflance  was  ftrongly  relied  upon;  but  his  LonUhip  ^achy. 
refufed  to  give  relief,  for  he  mid  it  was  a  fair  bargain  betv/cen  a  ^'[^^'''v ''"^ 
father  and  his  child,  and  he  would  not  weigh  in  golden  fcalcs,  vcrful6p.7;,^e- 
whether  the  confideration  was  exadlly  equal  or  not :  In  March  fu^'cd  to  giv,,  re- 
17-2  1  there  was  an  apneal  to  the  Houfe  of  Lords  from  that  dc-  "7' 
cree  ;  upon  the  appeal,  the  Lords  laid  great  weight  upon  that  afa:her  fi  ,..1  a 
circumllance,  that  the  conveyance  was  obtained  *  by  a  father  from  chiLi j  the f louft 
his  daughter  in  diftrefs,  and  the  decree  of  Lord  King  was  re-  appeTbiT'r^^at 
verfed  :  It  is  indeed  true,  from  the  time  the  recovery  was  fufFered,  weight  upon  that 
Zacchdiis  paid  to  his  daughter  30/.  per  ann,  and  at  the  time  the  "'^^"*"^*j?^f' 
recovery  v/as  fufFered,  he  feems  to  have  an  intention  of  doing  decree!^ 
fo  :  Bat  the  moiety  of  this  eftate  is  of  the  value  of  140/.  per 
ami, ;  and  therefore  thofe  fums  of  money  can  by  no  means  be  a    [  *259  ] 
fiifficient  confideration  :  However,  on  the  other  hand,  it  is  rea- 
fonable  this  conveyance  fiiould  (land  as  afecurlty  for  the  money 
which  Zaccheus  had  fo  advanced  to  his  daughter  ^  and  that  was 
the  reafon  I  aflced  v^^hether  the  counfel  for  the  plaintiff  v/ere 
willing  to  confent  to  refund  this. 

Upon  the  v/hole,  his  Lordfhip  declared,  "  that  the  plaintiff 
^*  ought  to  be  relieved  againft-  the  declaration  of  the  ufes  of  the 
"  recovery  made  to  Zaccheus  Bredon  and  his  heirs,  by  the  deed 
"  of  the  i6th  of  'July^  1726  j  upon  making  ^n  allowance  to  the 
aiFignees  under  the  cornmilTion  of  bankruptcy  againft  Zaccheus 
"  for  the  30  /.  a  year  paid  by  him  to  his  daughter  Margaret  \  and 
*'  it  was  further  ordered  that  the  aflignees  do  convey  to  the 
plaintiffs  Francis  Toungy  and  Lydia  his  wife,  and  the  heirs  of 
his  wife,  the  moiety  of  t|ie  faid  eftate ;  and  upon  payment  by 
the  plaintiffs  to  the  mortgagee  of  his  principal,  intereil,  and 
"  cofls,  he  was  ordered  alfo  to  reconvey  the  mortgaged  premiffes 
**  to  the  plaintiffs,  whom  his  Lordfiiip  directed  to  be  admitted 
*f  creditors  under  7.accheus's  commifilon,  for  what  they  fnall  have 
"  paid  to  the  defendant  the  mortgagee." 


Forjler  vtx^m  Forjler^  March  lo^  1 741  (1),  Cafe  1 99. 

/^HARLES  ForJJer,  the  father  of  John  and  Francis  Forjler^  Asacenantfor 
^  made  a  fettlement,  upon  the  marriage  of  his  eldeft  fon  John  {jj^ -n^rtmaifider 
of  a  free*hold  church  If  afe,  held  by  the  lives  of  Frafices  the  wife     nature  of  a 
•f  Charles,  and  John  the  fon,  and  Gabriel  a  third  fon,  in  trult,  to  tenant  in  of 
permit  the  faid  John  to  enjoy  for  his  life,  and  then  his  intended  ctmi-^iy^*^ 
wife  for  life,  and  after  being  fubje£t  to  a  charge  for  younger  join,  anabartha 
L-hildrens'  portions,  in  truft  for  the  heirs  males  of  the  body  of  J  ^xtin  liiriita- 
John  Forjler,  and  in  default  of  fuch  ilfue,  in  truft  for  the  heirs  S ' both  dTe^** 
male*»  of  the  body  of  the  faid  CharUs  Forjler  th^  father,  and  in:  reibinnim- 
in  default  of  fuch  IlTue,  to  the  right  heirs  of  the  faid  Charles  ^t^^'''^?/'^,^^ 

■n    n     y    \  ^  the  i  - tail  of  fuch 

rotjfer  (3).  aicaic(z). 

(1)  Reg.         J.  1741.  fob  449.  3  P.  fr.  10.  n.  I.  Har.  Co.  Lilt,  20.  a. 

(2)  So  Norton  V.   FrecUr^  ante  \  vol.    n,  5. 

524.  Saltern  Scdtem^  poll.  376.  PT-  tL  (3)  There  were  fome  Other  limitations, 
iia??2i  v.  Jekyl^  z  f%f\  68 1.  Blake  V.  Blake,    but  thefe  the  moll  material. 
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FoRSTER  T.  The  faid  Charles  the  father  being  dead,  and  the  wife  of  John 
Fo»$TBR,  being  dead,  and  the  only  fon  of  John  by  his  faid  wife  being  alfo 
dead,  and  there  being  daughters  of  the  marriage,  the  defendant 
Catherine^  and  two  other  daughters  of  Johtiy  made  a  fettlement 
of  the  church  leafe,  under  which  the  defendants  claimed,  and 
levied  a  fine  fur  concejfttj  and  afterwards  died  without  male  ifiue. 
[  %6o  ]  Upon  the  death  of  John  without  iffue  male,  the  plaintiff 
Francis  Forjler^  claimed  title  to  the  leafehold  premilTes,  infilling, 
that,  by  this  fettlement,  Johriy  his  elder  brother,  was  only  tenant, 
for  life,  and  that  the  limitation  to  the  heirs  males  of  his  body 
were  words  of  purchafe,  and  created  a  contingent  remainder  to 
his  heirs  males,  and  that  the  limitation  to  the  heirs  males  of  the 
body  of  his  father  Charles  was  a  contingent  remainder,  to  take 
effeiSl  in  the  perfon  who  fhould  be  the  heir  male  of  the  body  of 
the  father  at  the  time  of  the  death  of  John^  and  that  John  could 
not  be.  the  heir  male  of  the  body  of  his  deceafed  father,  within  the 
meaning  and  operation  of  the  deed,becaufe  a  life  eftate  was  exprefs- 
ly  limited  to  him,  and  in  the  cafe  of  a  defcendible  freehold  it  vefts 
in  the  heir,  not  as  heir,  but  as  fpecial  occupant  and  that  John 
could  never  take  as  occupant  under  the  defcription  of  heir  male, 
becaufe  the  occupancy  could  not  arife  till  after  his  own  death, 
and  therefore,  that  the  heir  male,  who  was  to  take  the  contin- 
gent remainder,  muft  be  the  plaintiff,  (r/z.  the  heir  male  of 
Charles  the  father,  at  the  death  of  John  the  tenant  for  life),  and 
that  if  John  was  but  tenant  for  life,  his  fettlement  and  fine  fur 
concejfit  could  not  bar  the  contingent  remainder  which  ought  to 
take  place  in  the  plaintiff, 

K  contra :  It  was  infifled,  that  the  limitation  to  the  heirs  of 
the  body  of  the  father  was  not  a  contingent  remainder,  but  words 
of  limitation  of  the  eftate,  and  muft  mean  the  heirs  male  at  the 
death  of  Charles  the  father ;  that  John  was  the  heir  male,  being 
the  eldeft  fon,  and  that  his  wife  being  dead,  and  his  fon  being 
alfo  dead,  his  life  eftate,  and  the  limitation  to  him  as  heir  male, 
were  united,  and  in  cafe  of  an  eftate  of  inheritance,  he  would  be 
tenant  in  tail  in  poifeffion  ;  and  in  cafe  of  a  defcendible  freehold, 
he  had  the  whole  intereft  in  him,  and  might  difpofe  of  it  as  he 
pleafed,  and  bar  the  plaintiffs. 

Lord  Chancellor  was  of  this  opinion ;  and  faid,  as  tenant  for 
life,  and  the  perfon  in  remainder,  in  nature  of  a  tenant  in  tail 
of  a  freehold  leafe,  could  certainly  join,  and  bar  the  fettlement ; 
fo  the  fame  perfon  who  had  both  thefe  interefts  in  himfelf,  as 
John  certainly  had,  might  alfo  bar  the  intail  of  the  freehold 
leafe, 

A  feeond  fon,  And  though  it  feemed  abfurd,  that  the  perfon  who  had  an  ex- 
tenant  for  life  of  prcfs  eftate  for  his  life  fhould  alfo  be  the  occupant,  which  occu- 
«m\tidct  to'uie  P^"cy  in  ftriclnefs  did  not  arife  till  the  death  of  the  tenant  for 
heirs  of  the  body  life,  yet,  in  reality,  the  limitation,  which  in  the  cafe  of  an  eftate 
of  the^father,^thc  inheritance  would  create  an  eftate-tail,  does,  in  the  cafe  of  a 
Ind*thc*^ideV  freehold,  give  the  party  the  whole  intereft,  fo  as  to  empower 
brother  may  bar  him  to  dlfpofe  of  it  *,  and  he  principally  relied  upon  it,  that  the 
th«  inuil.  ^Qj^  j^y^  being  dead,  and  the  remainder  to  the  heirs  males  of 
Charles  the  father  vefting  thereupon  in  John^  to  whom  the  eftate 

for 
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for  life  was  limited,  he  is  to  be  confidered  in  nature  of  tenant  In  For  it  it  r. 
tail,  and  might  difpofe  of  it ;  and  put  this  cafe,  Suppofe  a  fecond  orstibt. 
fon  tenant  for  life  of  fuch  a  freehold  leafe,  remainder  to  the  heirs 
of  the  body  of  the  father,  the  tenant  for  life,  and  the  elder  bro- 
ther the  heir  male  of  the  father,  might  certainly  bar  the  intail, 
and  therefore  where  the  fame  right  is  in  one  and  the  fame  perfon, 
he  could  certainly  do  it. 

A^.  B.  As  to  defcendible  freeholds,  vide  10  Co*  96.  Edward 
Seymor^s  cafe,  i  RolL  Jhr.  676, 

As  to  intails  of  freehold  leafes,  vide  Wajleneys  verfus  Chappel^ 
decreed  by  Lord  Harcourt  1712.  3  Wms*  265.  and  the  Duke  of 
Grafton  verfus  Sir  Thomas  Hanmer,  3  Wms»  266. 

As  to  the  heirs  male  being  words  of  purchafe,  vide  Peacock 
verfus  Spooner,  2  V trn,  43  ( i ),  and  Dafforne  verfus  Goodman,  2 
Fern,  362. 

(I)  ride  Webb  V.  PTtbb,  l  P.  PT.  131.    2  Fe/.  237.  660.  Htd^on  v.  Bujey,  ante  89. 

Dennis  Daley y  Efq\  and  Lady  Ann  his  wife  verfus  Sir  Edward   Cafe  200. 
De/houverie,  and  other *  7  3  ^  • 

MR.  Smith  had  two  daughters,  the  Countefs  of  C/anrickard,  S.  C.  4  Burr, 
and  Lady  Dejbouverie  \  in  17 14  he  fettled  a  houfe  in  ^^^^j-^'^* 
Ormond-Jlreet  and  fome  leafehold  eflates  in  truft  for  Lady  Clan-  whethe^r^^con- 
rickard  for  life,  and  to  fuch  perfon  as  (he  by  writing  fhould  ap-  ditbns  be  prect* 
point-,  by  his  will  July  the  7/^,  17 18,  he  gave  a  legacy  to  the  °f{hf'' 
plaintiff         eldeft  daughter  of  Lady  Clanrickard,  of  1000/.  at  are  in  reftraint 
21,  or  marriage,  with  intereft  at  4/.  per  cent,  to  John  her  bro-  ofmarri  ge,  the 
ther  1000/.  at  21  ;  if  one  died,  the  whole  to  the  furvivor,  and  wrysputafi- 
the  refidue  of  his  real  and  perfonal  eftate  to  the  truftees,  in  truft  vourabie  con- 
as  to  one  moiety  for  the  folc  and  feparate  ufe  of  Lady  Clanrick-  "^^^^^ 
ard',  and  by  a  codicil  he  directs  that  in  cafe  the  plaintiff^/;//  a  foTfekure!^^"' 
fhould  marry  in  the  life-time  of  the  Countefs,  without  her  con-  Where  there  Is 
fent,  that  the  plaintiff's  legacy  {hould  be  divided  among  the  reft  "oobjedlion  to 

*  t  o     J  o  the  perlon  or 

of  Lady  Clanrickard*s  children  :  Mr.  De  Golls  was  the  furviving  eftate  of  the 
truftee>:  the  teftator  died,  and  the  Earl  of  Clanrickard.    On  the  gentleman  who 
I  ft  of  Augujl^  I732>  Lady  Clanrickard  makes  an  appointment  of  yo3g^*iadThei! 
her  houfe  and  the  leafehold  eftates  to  Smith  Earl  of  Clanrickard  felf  is  inclined 
for  life,  and  to  his  firft  and  other  fons  in  tail-male,  to  daughters    ^J^*^  match, 

.    ^  ,  .    ,  .  r    1      r      1-   1  1        truftees  fhould 

m  tail-general,  remamder  as  to  one  moiety  or  the  treehold  to  confider  them- 
plaintiff  Ann  for  life,  and  to  her  fons  and  daughters  in  tail  male,  feWes  in  the  light 
remainder  to  Lady  Mary  Burke ;  as  to  the  other  moiety  in  the  rcadir*c^omc!nt« 
fame  manner  with  crofs  remainders  ;  and  by  another  deed-poll,  aconfent. 
of  the  fame  date,  appoints  Mr.  De  Golls  to  aflign  the  real  and  /xx^^i^^^^o^ 
perfonal  eftate  devifed  by  her  father  to  the  fame  truftees,  Sir      f9di^  /eX  rZc 
Edward  Dejhouverie^  John  Manley^  and  Thomas  Ward,  and  their 
heirs,  in  truft  to  fell  and  lay  out  in  lands,  and  fettle  to  the  fame 
ufes  as  the  freehold  by  the  laft  deed,  and  till  fo  invefted,  to  be 
placed  out  to  intereft,  and  be  applied  for  the  benefit  of  the  perfons 
intitlcd  to  the  rents  and  profits  of  the  eftate  :  Li  both  deeds  is  the 
following  provifo,  that  if  her  fon  the  Earl  of  Clanrickard^  the 
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Daley  v.  plamtlfF  Atifj^  and  Lady  Mary  Burhe  fliould  marry  without  flie 
Desbouverie.  confent  of  Sir  Edward  De/houverle,  John  Mauley,  and  rhomas 
Ward^,  or  the  major  part  of  them,  or  the  furvivor  of  them,  if  any 
of  them  ihould  be  then  living,  that  then  he,  fiie,  or  they,  mar- 
rying without  fuch  confenc,  and  his  or  their  iffue,  or  defcend- 
ants,  ihould  forfeit  or  lofe  all  his,  her,  or  their  right  to  the  pre- 
mifles  i  and  the  next  perfon  in  remainder,  purfuant  to  the  ap- 
pointment aforefaid,  fhould  and  might  in  fuch  cafe  enter  there- 
unto, and  enjoy  the  fame  as  if  he,  flie,  or'  they  fo  marrying 
without  confent  as  aforefaid,  was  or  were  a£l:uaily  dead  v/ithout 
iffue :  by  her  will  flie  conf.rms  the  deeds  poll,  and  makes  Sir 
Edward  Dejhotiverie,  John  Mauley^  and  Thomas  IVard^  executors 
and  refiduary  legatees  on  the  fame  ufes,  and  alfo  guardians  to  her 
children:  on  the  firll  of  y^zAz/z/zr)',  1 732,  the  Countefs  died  ;  and 
on  the  9th  of  July^  I734j  DeGolls^  purfuant  to  a  decree 
in  Chancery,  alTigned  ail  the  truft  eRates  to  Sir  Edward  Dejhou^ 
verie. 

In  1734,  a  treaty  of  marriage  was  propofed  by  and  between 
the  plaintiffs,  and  after  it  had  been  carried  on  about  five  months, 
the  plaintiff  Daley  acquainted  Sir  Edward  Dejbouvcrie  with  his 
intentions :  upon  which  Sir  Edward  toolc  down  in  writing  from 
Daley's  mouth  the  following  propofal  for  a  fettlement  on  the  mar- 
riage ;  4000  acres  of  land  in  Ireland  worth  1 200  /.  per  aniu  of 
which  fix  hundred  pounds  ann,  were  propofed  to  be  fettled  in 
prefent  for  their  maintenance,  the  remaining  600  /.  per  ann,  in 
reverfion  after  the  father's  death  ;  in  cafb  fhe  is  a  widow,  and  has 
iffue,  500/.  per  ann.  in  cafe  fhe  has  no  iffue  6co/.  per  ann* 
jointure,  her  own  fortune  to  be  fettled  together  with  the  i2co/. 
per  ann. 

Sir  Edward  Defcouverie  communicated  the  propofal  to  Manley 
and  Ward  the  next  day,  who  did  not  approve  of  it,  in  regard 
Mr.  Daleyy  the  father  of  the  plaintiff,  was  to  have  the  intereft  of 
the  ph^intiff  ^wi's  portion,  which  was  about  8000/.  for  his  life  : 
the  truftees  agreed  at  that  meeting  not  to  confent,  uniefs  the 
plaintiff  y^/^;/s  tortune  was  fettled  with  the  600/.  a  year  for  the 
prefent  maintenance  of  the  plaintiffs  ;  on  the  2^th  of  May^  I735> 
Mr.  Manley^  at  the  requefh  of  the  other  truffees,  tranfmitted  the 
faid  propofal  (which  had  been  before  delivered  to  the  truftees  in 
writing  and  figned  by  the  plalntifF  Daley)  to  Mr.  Tayler,  by 
letter,  who  was  guardian  to  the  prefent  Earl  of  Clanrickard, 

The  letter  in  fubftance  as  follows  : 

"VVe  take  the  liberty  to  give  you  fome  further  trouble  in  relatio« 
to  Lady  Ann^  who  we  find  has  an  inclination  to  marry  the  fon 
of  Mr.  Dennis  Daley ;  the  young  gentleman  has  fent  the  inclofed 
r  26^  1    P^'^^pofals  to  Sir  Edward  Dejhonverie ;  as  we  are  intire  ftrangers 
*•  to  Mr.  Daley,  v/e  defire  you  may  inquire  into  his  circumflances, 

smd  how  far  he  is  able  to  make  the  fettlement  propofed  by  his  fon, 
and  if  his  father  llioukl  defire  to  treat,  it  is  our  opinion  my  Lord's 
counfel  fliould  be  confulted  thereupon.  Lady  Annh  fortune  at 
prefent  is  from  her  grandfather  Smith  about  3400/.  befides  what 
was  left  by  her  father  out  of  his  Irijh  cftate,  which  will  make  the 
whole  as  we  compute  upwards  of  7000  L  and  Ihe  has  a  further 
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expectancy,  in  cafe  of  my  Lord's  death,  of  a  moiety  of  what  my  pJ^'^Jy^^J; 

Lady  Clafiridard  left  my  Lord,  if  fhe  marry  with  our  confenf, 

if  not,  fhe  will  lofe  it,  and  the  whole  will  go  to  her  filter,  unlefs 

flie  fhould  likewife  marry  without  our  confent,  in  which  cafe  the 

whole  goes  to  Sir  Henry  Parker  \  this  is  all  the  influence  we  have 

over  Lady  Ann^  and  flie  might  with  her  fortune  m?rry  much 

better  :  yet  if  Mr.  Daley  s  father  will  make  the  fettlement  pro- 

pofed,  we  believe  the  young  folks  are  too  far  engaged  for  us  to 

attempt  to  break  off"  the  match,  and  therefore  we  fliall  be  obliged 

to  confent  to  it.    Lady  Ann  very  foon  after  her  mother's  death 

went  to  her  father's  relations  without  our  privity  or  confent,  and 

how  far  they  may  have  perverted  her  we  cannot  tell,  but  fhe  and 

the  young  gentleman  both  declare  themfelves  proteftants,  and  fay 

that  this  is  the  reafon  my  Lady's  father's  relations  are  againfl  the 

match  :  We  are  your  mofl  humble  fervants,  John  Manley^  tfc, 

London,  the  2g\\i  oi  May  1735. 

Pojlcript ;  The  above  letter  was  prepared  for  all  the  truflees  to 
fign,  but  Sir  Edward  Dejhouverie  going  out  of  town  in  a  hurry, 
defired  I  would  forward  it  to  you. 

Mr.  Taylcr,  in  anfwer  to  this  letter,  on  the  1 8th  of  June 
fends  the  truftees  the  following  propofal  from  Mr.  Daley  the 
father, 

4000  acres  of  land  to  be  fettled  to  the  ufe  of  Dennis  Daley, 
fenior^  for  life,  remainder  to  Dennis  Daley,  junior,  for  life,  with 
remainder  to  his  firll  and  every  other  fon  in  tail ;  the  faid  Dennis 
Daley  hath  agreed  that  he  will  lay  out  the  portion  at  intereft,  or  in 
the  purchafe  of  lands  which  fliall  be  fettled  to  the  fame  ufes,  6oo/, 
per  arm,  prefent  maintenance,  600  /.  per  ann,  jointure,  if  no  ilTue, 
but  if  iflue  500  /.  per  amu 

It  appeals  by  a  letter  from.  Sir  Edward  Dejhouverie  to  Mr. 
Tayler,  that  all  the  truftees  refufe  to  confent  on  any  other  terms 
than  on  Lady  /Inn's  portion  being  fettled  with  600/.  per  ann,  for 
their  prefent  fupport  and  her  jointure ;  and  the  reafon  they  give 
is,  that  if  the  father  of  Daley  fhould  have  the  intereft  of  Lady 
Ann's  fortune,  whic!i  at  6  /.  per  cent,  the  common  intereft  in 
Ireland,  produces  540  /.  per  ann,  he  in  efte£l  parts  with  nothing 
at  prefent. 

The  plaintiff  Mr.  Daley  applied  feveral  times  afterwards  to  Mr.  f  254  3 
Manley  for  his  confent,  but  he  told  the  plaintiff  he  thouglit  the 
terms  infifted  on  by  him  and  Sir  Edward  Dejhouverie  and  Ward 
were  reafonable,  and  that  he  never  would  give  his  confent  on  any 
other,  and  cautioned  the  plaintiff  againft  the  ill  confequences  of 
marrying  without  the  confent  of  the  three  truftees  and  told 
him  if  he  would  confult  counfel,  and  they  fhould  be  of  opinion 
what  was  infifted  on  by  the  truftees  was  unreafonable,  he  would 
be  ready  to  fubmit,  but  not  otherwife. 

It  appeared  in  evidence  that  the  plaintiffs  were  married  by  Jolm 
Gaynam,  the  famous  Fleet  parfon  on  the  5th  of  June  1735. 

The  plaintiff  Daley  never  applied  to  the  truftees  Manley  and 
Ward  for  their  confent  till  he  had  been  married  fome  time. 

The  bill  is  brought  to  compel  Mr.  Daley  the  father  to  a  fpeci- 
fick  execution  of  the  marriage  agreement,  or  fuch  otiier  reafon- 

R  4  able 


264 


CASES  Argued  and  Determined 


^BovrEliE  ^^^^  Tettlement  as  this  court  (hall  dire<a  may  be  executed  by  him  : 
•  that  the  trufteea  may  join  in  the  fettlement,  or  fign  their  confent, 
fo  as  to  prevent  a  forfeiture,  and  that  they  may  execute  the  trufts 
in  the  two  deeds  poll. 

The  two  material  points  for  the  defendants  the  truftecs  were, 
Firft,  Whether  what  the  truftecs  have  done  amounted  to  a  con- 
fent to  the  marriage  of  the  plaintiffs. 

Secondly,  If  the  truftees  have  done  amifs  in  refufing  their 
confent  to  the  match. 

On  the  11th  of  December ^  1738,  Lord  Chancellor  gave  judg- 
ment. 

That  the  marriage  of  the  plaintiffs  was  fubftantially  with  the 
confent  of  the  truftees. 

Firft  queftion,  Whether  the  condition  annexed  to  the  power  is 
fuch  a  condition  as  Lady  Clanrickard could  annex. 

Secondly,  Whether  there  is  evidence  fufficient  on  the  part  of 
the  plaintiffs  to  ftiew,  that  their  marrying  was  with  the  confent  of 
the  truftees. 

As  to  the  firft,  I  think  Lady  Clanrickard  had  a  power  to  annex 
this  condition. 

As  to  the  fecond,  I  think  the  condition  has  been  well  per- 
formed (i). 

The  provifo  in  both  the  deeds  is  very  harfti  and  unreafonable, 
and  therefore  a  court  of  equity  will  be  juftified  in  taking  as  great 
C  265  3  a  latitude  as  may  be  in  the  conftrudion  of  it,  to  prevent  a  breach  : 
if  the  marriage  was  fuch  as  was  fit,  there  could  be  no  objection 
either  to  the  perfon  or  to  the  eft  ate  of  the  plaintiff  Mr.  Daley  ; 
neither  was  it  a  difparaging  fettlement :  it  appears  through  the 
whole  caufe  that  the  Lady  had  a  ftrong  inclination  for  the  match, 
and  therefore  in  fuch  a  cafe  the  truftees  ftiould  have  confidered 
themfelves  in  the  light  of  a  parent,  and  (hould  have  readily 
come  into  a  confent. 

It  is  manifeft  both  from  the  letter  and  difpofition  of  Mr. 
JUanley^  one  of  the  truftees,  that  he  agreed  to  the  propofal,  and 
gave  his  confent  that  it  fhould  be  a  match  j  and  the  letter  is  like- 
wife  evidence  that  the  truftees  in  general  approved  of  the  per- 
fon, behaviour,  and  quality  of  Mr.  Daley  5  and  it  is  alfo  evi- 


(i)  As  conditions  in  reftraint  of  mar- 
riage are  not  confidered  in  a  very  favour- 
able light,  the  court  has  difpenfed  with 
the  want  of  circumftances,  where  the  con- 
dition has  been  performed  to  a  reafonablc 
intent  ;  as  where  the  major  part  of  the 
truftees  or  guardians  confent.  Harvey 
V.  Aflon^  ante  I  vol.  375.  Pfl/eman  v. 
Fojicr^  2  Cha.  Rep.  23.  Where  truftees 
have  given  a  conditional  confent,  that  hai 
been  deemed  fufficient  to  prevent  the  for- 
feiture. DaiUy  V.  Dfjhou  veriet  fupra^  4 
Burr.  2055.  S.  C.  2  Fe/.  535.  So  where 
truftees  give  an  implifd or  tacit,  not  an 
txiTifs  confent.  Mcfgret  v.  Mc/gret,  2 


Vern.  580.  Harvey  v.  Aftorty  ante  l  vol. 
375.  Quaere  whether  the  fame  obferva^ 
tions  apply  to  a  fuhfequent  confent.  Vide 
Burleion  v.  Humphries t  4  Burr,  205 6. 
Amb.  256.  S.  C.  Rcynijh  v.  Martin ,  poft. 
3  vol.  331.  So  where  a  father  or  guar- 
dian at  firft  encourages  propofals,  but 
before  the  marriage  takes  place,  denies 
his  confent.  Campbell  v.  Lord  Netter  ville, 
3  Fef.  534.  Lord  Strange  v.  Smith,  Jmb. 
263. 

The  reader  will  find  a  few  obfcrvalioni 
on  conditions  in  reftraintof  marriage  in 
a  note  at  the  end  of  the  cafe  of  Harvey 
y,  AJl^n^  ante  1  vol,  361. 
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dencc  of  their  confent  to  the  marriage,  provided  Mr.  Daley  the    Daliy  v. 
father  will  make  the  fettlement  he  propofed.  eibouvzitib. 

The  words  in  the  letter,  ive  Jhall  be  obliged  to  conpnfy  mean  Tiuftees  fiying 
from  the  neceffity  of  the  thing,  and  for  the  happinds  of  the 
Lady,  and  ought  to  be  conftrued  a  prefent  confent,  that,  if  the  {,nj,nty  for  the 
father  would  make  the  fettlement,  they  would  not  break  the  happintfs  of  the 

,  Lidy,  will  be 

^^^tcn.  conftrued  a  pre- 

I  have  been  confidermg  of  the  evidence  of  the  confent.  fcnt  coafenu 

As  to  conditions  whether  precedent  or  fubfcquent,  where 
they  are  in  reftraint  of  marriage,  the  court  have  always  put  tlic 
moft  favourable  conftru61:ion  upon  them,  to  prevent  a  forfeiture  ; 
and  for  this  purpofe  Farmer  verfus  Coniptotij  I  Ch.  Rep.  i.  is  a 
very  ftrong  cafe,  and  Bojlock  and  Ireton,  2  Ch,  Rep,  13.  under 
the  names  of  Wifeman  contra  Fofler^  before  Lord  Nottingham,  is 
a  cafe  in  point. 

The  truftees  have  fignified  their  confent  that  a  fettlement 
(hould  be  made  according  to  the  prayer  of  the  plaintiff 's  bill. 
And  therefore  I  will  decree  accordingly  (i). 

(0  Reg,  Lib,  J.  1738.  fol.  320» 


ilf^tfr^  verfus  Meure,  at  the  Rolls,  May  16 j  1737.  Cafe  20  r. 

j/BRAHAM  Meure  being  feifed  of  feveral  mefluages,  lands  To  one  for  life* 
and  tenements  in  Surry  and  Suffolk,  on  the  1 8th  of  February,  "^^^^^  ^^jj^* 
1731,  made  and  duly  publiihed  his  laft  will,  and  did  thereby  de-  *iwaysbeeiheli 
vife  all  the  faid  lands  in  the  faid  counties  to  John  Knight  of    be  an  cftate- 
Gosjield,   Efq-,  fmce  deceafed,  and  to  the  defendant  Andrew  -^{l  l^l'^^^H 
Meure,  and  to  the  furvivor  of  them,  and  to  the  heirs,  i^c.  of  life,  and  after 
fuch  furvivor,  in  trull  to  fell  the  fame  as  foon  as  conveniently  Iws  death  to  the 
may  be  after  his  deceafe,  and  with  the  money  *  arifing  by  the  'there°is  noln-* 
fale,  to  purchafe  other  freehold  lands,  or  long  annuities,  or  ftance  where  it 
ftock,  or  fome  other  publick  fund,  as  the  truftees  (hould  think  Jj^^^^^ 
fit,  and  then  in  truft  to  permit  the  defendant  yfWr^w  i}^«r^  and   '^^ / 
his  affigns,  to  receive  to  his  and  their  own  proper  ufe  the  intereft    »-  J 
and  profits  thereof  during  his  life  ;  and  the  teftator  did  further 
direcEl  that  the  defendant  Andrew  Meure  ftiould  receive  the  rents 
and  profits  of  the  faid  eftates  till  fold  to  his  own  ufe,  and  after 
the  defendant's  deceafe,  then  in  truft  to  permit  the  plaintiff  and 
his  affigns  to  receive  the  intereft  and  profits  of  the  faid  money  as 
aforefaid,  or  the  rents  and  profits  of  the  faid,  land  if  unfold,  or 
fuch  other  lands  as  fliould  be  purchafed  during  his  natural  life, 
and  after  his  deceafe,  then  in  truft  for  the  ufe  of  the  iflue  of  the 
body  of  the  plaintiff  lawfully  begotten  ;  and  in  default  of  fuch 
ifTue,  the  teftator  devifed  the  principal  and  intereft  arifing  by 
fale  of  his  faid  eftates ;  or  his  faid  eftates,  if  unfold,  to  John 
Knight  for  his  life,  and  after  his  deceafe  to  the  defendant  Peter 
Meure,  and  his  heirs  for  ever. 


(a)  ndt  Sale  T.  Coleman,  i  Cox*s  P,        14a.  note  2. 
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%UvRz  V.  Mr.  Knight,  one  of  the  truftees  undei^  the  will,  died  before  the 
eflates  were  fold,  but  proved  the  will  v/ith  Andrew  Aleure,  the 
other  executor. 

The  bill  was  brought  by  Ifaac  Meure,  the  natural  fon  of  the 
teftator  to  have  the  eftates  fold  by  a  decree  of  this  court,  and  that 
the  money  arifing  thereby  may  be  difpofed  of  according  to  the 
will,  and  that  the  defendant  Pdter  Meare  may  fet  forth  whom  he 
claims  under,  and  what,  in  the  faid  premifles. 

Majlcr  of  the  Rolls,    This  is  a  very  particular  cafe. 

By  the  death  of  Mr.  Knight  the  power  devolves  upon  the  court 
in  what  manner  to  lay  out  the  money. 

It  mufl  be  a  purchafe  of  lands  which  only  are  capable  of  car- 
rying all  the  remainders. 

The  principal  queftion  in  this  caufe  is,  whether  an  eftate-tail  is 
to  be  limited  to  the  plaintiff,  or  an  eftate  for  life  only. 

Where  lands  are  to  be  fettled  to  one  for  life,  and  to  the  heirs 
of  his  body,  there  is  no  cafe  where  fuch  a  limitation  has  not  been 
held  to  be  an  eftate-tail :  on  the  other  hand,  there  is  no  cafe 
where  it  is  to  be  fettled  to  one  for  life,  and  after  his  death  to  the 
iffue  of  his  body,  ihat  fuch  a  limitation  has  been  conftrued  an 
eltate-tail. 

In  the  c-&{t  oi  Siveet apple  verfus  Eindon,  2  Fern,  536,  there 
was  no  ellate  for  life  particularly  given  before  the  word  IJfue^ 
which  differs  it  from  the  prefent  cafe  ;  and  yet  Lord  Keeper 
[  267  ]  Wright  faid  upon  the  like  words  in  marriage  articles,  it  would 
not  have  been  conftrued  an  eftate-tail,  when  it  appeared  the 
eftate  was  intended  to  be  preferved  for  the  iffue.  Fide  the  cafe 
of  Bale  verfus  Coleman y  I  P.  W,  1 4 2.  where  it  is  laid  down, 
that  there  is  a  difference  between  a  deed  and  a  will,  as  to  con- 
llru^lion. 

There  is  fomething  in  this  will  that  denotes  the  intention  of 
the  teftator,  that  the  plaintiff  fliould  only  take  an  eftate  for  life, 
for  there  is  a  diftin^tion  between  the  wording  and  framing  of  the 
limitations  :  In  the  firft  place,  the  eftate  is  during  the  lives  of 
the  defendant  A?idrewy  and  the  plaintiff,  to  continue  in  the  truf* 
tees  ;  and  when  the  teftator  limits  it  to  the  plaintiff  for  life,  it  is 
to  permit  and  fuffer  the  plaintiff  to  receive  the  rents  and  profits, 
is^c,  and  when  the  limitation  is  to  the  iflue,  it  is  to  their  ufe  and 
behoof,  and  the  court  fliould,  as  much  as  they  can,  preferve  the 
intention  of  the  teftator. 

The  words,  default  of  fuch  iffue  ta  Peter,  fhew  the  teftator 
intended  that  Peter  fhould  not  take  while  there  was  iffue  of  Ifaac^ 
ijfue  of  his  body  takes  in  both  mj^le  and  female,  and  there  mult  be 
crofs  remainders  to  the  iffue  fenrrale. 

Lord  Glenorchy  verfus  Bofvith^  Cafes  in  Chancery  in  Lord  TaU 
lofs  time,  3,  is  in  point*;  and  I  fhall  in  this  cafe  make  my  de- 
cree accordingly  (i). 

*  There  a  devife  to  truftees  in  truft  for  A.  for  life,  without  impcachmejit  of  wafte, 
voluntary  walle  in  houfc  s  excepted,  remainder  to  the  iflue  of  her  body,  vSV.  was  cou- 
ftrucil  only  an  cllatc  for  life  Jans  ivajie,  and  a  ftrid  fettlement  decreed. 

(1)  Reg,  Lth.  B,  1736.  fol.  522. 
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Cholmley  vQx{\xs  Count efs  Dowager  of  Oxford^  March  2 ^  1741.      Cafe  20  2. 

WHERE  a  mortgagee  is  made  a  party  to  a  bill,  praying  p^^yi^g  relief 

relief  is  the  fame  tlnng  as  praying  to  redeem,  for  re-  where  a  mort- 

demption  is  the  proper  refit f  j  and  if  lapon  a  reference  to  a  mafter,  ^^^^  j.^  ^  v^'^^Yy 

to  fee  what  is  due  for  principal,  intcreft,  and  cofts,  they  do  not  pr!ying^"?o  ^- 

redeem  the  mortgagee,  the  court  v/ill,  at  h^'s  application,  difmifs  deem}  and  if,  00 

the  bill  as  againfl:  him,  which  is  equivalent  to  decreeing  a  fore-  ^aftgr'^'ihey^do 

ciofure>  not  redeem  him, 

the  court  will  difmifs  the  bill,  which  is  equivalent  to  a  forcclofure. 


Brudenell  Ycxius  Boughton,  March      I74i»  [  268  ] 

Cafe  203* 

THE  quefiiions  in  this  caufe  arofe  on  the  wills  of  Mr. 
Richard  Boughton^  the  brother  of  the  defendant. 
The  liril  will  was  dated  OBober  the  12th,  1738. 

In  the  name,  ^c.  I  Richard  BouehtonoL  ^c.  do  give  and  Thequeftlons 

11       n  r  11  were,  Wnether 

difpofe  my  wordiy  eftate  as  lollows  :  the  legacies  giv- 

en under  a  firft 

will  were  a  charge  upon  the  real  eftiite,  and  whether  revolced  by  z  fecond  ?  Lord  Hardwickf  decreed 
only  the  ieli'er  fums  to  be  ralfed  out  of  the  real  eftate  of  the  teftcitor. 

Imprimis y  I  give  and  devife  to  my  filter  Elizabeth  Brudenell  the 
fum  of  800  A  to  be  laid  out  for  the  advantage  of  herfelf  during 
life,  and  afterwards  to  her  children  j  and  like  wife  I  beg  flie  will 
take  the  advice  of  my  executor. 

Item^  I  give  to  my  fiRer  Meliza  Layng  the  fum  of  400/.  to  be 
laid  out  in  the  fame  manner,  and  to  the  fame  purpofe  as  Mrs. 
Brudenell^. 

The  teflator  gives  fome  fmall  pecuniary  legacies  5  and  then 
follow  thcfe  words  : 

La/llyy  I  give  the  remainder  of  my  eftate  at  NeaJIjam  and 
Diinjdale  in  the  biOioprick  of  Durham^  and  all  my  freehold  and 
perfonal  eftate  whatfoever  not  herein  otherwife  difpofed  of,  after 
payment  made  of  my  juft  debts  atid  i.^gacies,  to  my  brother  Shucks 
borough  Boughtony  whom  I  alfo  appoint  my  executor  to  this  my 
laftwill,  thereby  revoking  all  others ;  Witnefs  my  hand, 

Richard  Boughton^ 

Signed  and  publiftied  in  the  prefence  of 
M.  S.  H.  B,  7.  C. 

The  fecond  will  was  made  at  Lyons y  dated  the  2 2d  of  May^ 
N.  S  1741. 

In  the  name  of  God,  bV. 

I  Richard  Boughtofi,  Fellow  of  All  Souls  college,  Oxford^  make 
and  appoint  this  my  laft  will  and  teftament,  hereby  revoking  all 
other  wills. 

Imprimisy  I  give  and  bequeath  to  my  dear  fifter  Layng  the  fum 
^  of  100/.  Secondly y  I  give  and  bequeath  to  my  dear  lifter  ^r//^^-- 
nell  the  fum  of  400/* 

Lajllyy 
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BtwDtKitt      Lqflly^  I  give  and  bequeath  to  my  dear  brother  ShucJthorough 
r.  BovoHTOK.  jSoughtott  all  thc  reft;  of  my  cftate,  real  and  perfonal,  and  appoint 
him  my  executor. 

Signed  Richard  Boughtm, 


There  were  no  witneffes  i  but  the  whole  was  wrote  with  hif 
own  hand. 

To  Shuckborough  Boughtotty  Efq. 

I  beg  to  recommend  my  fifter  Brudenell  to  your  kindnefs  ;  and 
befides  the  legacy  left  her,  I  beg  you  would  give  to  my  Godchild 
200  /.  and  in  cafe  that  child  (hould  be  dead,  I  defire  you  may 
give  that  fum  to  her  elded  fon  \  I  defire  this  only  in  cafe  you 
make  ufe  of  the  laft  will. 

Richard  Boughion. 

LyofiSy  June  9,  1 74 1 . 

This  bill  was  brought  by  Mrs.  Brudenell  and  her  hufband,  to 
have  the  legacies  left  to  her  raifed  and  paid  by  the  defendant,  out 
of  the  teftator*s  real  eftate. 

The  firft  will  was  executed  by  the  teftator,  in  the  prefence  of 
three  witneffes,  and  in  every  refpe£l  according  to  the  ftatute  of 
frauds  and  perjuries. 

The  fecond  was  made  at  Lyonsy  in  his  laft  illnefs,  but  was  not 
executed  according  to  the  ftatute  \  alterations  are  here  made  in  thc 
legacies  to  Mrs.  Brudenell  his  fifter,  and  likewife  to  Mrs.  Laytig 
another  fifter  j  and  by  the  laft  claufe,  the  refidue  of  his  real  and 
perfonal  eftate  is  given  to  the  defendant. 

The  principal  queftions  are,  Whether  the  legacies  given  under 
the  firft  will,  are  a  charge  upon  the  real  eftate,  and  whether  they 
are  revoked  by  the  fecond  will. 

It  was  infiRed  by  Mr.  Smithy  now  one  of  the  Barons  of  the 
Exchequer,  counfel  for  the  plaintiffs,  that  the  legacies  are  a 
charge  upon  the  land,  and  is  exadtly  the  fame  as  if  the  teftator 
had  given  a  part  of  the  land  to  the  legatees,  and  falls  within  thc 
intention  of  the  ftatute. 

That  the  legacies  muft  take  place  out  of  the  real  eftate,  or  be 
void,  becaufe  there  are  not  fufficient  perfonal  affets  to  fatisfy 
them,  and  that  giving  them  out  of  land  and  money,  a  mixed 
fund,  will  have  the  fame  confideration  as  if  fingly  given  out  of 
land,  and  for  this  purpofe  he  cited  the  cafe  of  Onyons  and 
Triers^  Eq»  Ca.  jfb*  408.  and  P,  W.  343.  and  Free,  in  Chan, 
459- 

[  i*jo  1  Mr.  Joddrelly  counfel  of  the  fame  fide,  faid  that  the  ftatute  of 
frauds  and  perjuries  was  made  upon  the  plan  of  the  civil  law, 
and  that  it  was  drawn  by  Lord  Chief  Juftice  Hahy  affifted  by 
civilians,  and  therefore  the  civil  law  was  of  ufe  in  determining  this 
queftion,  for  which  purpofe  he  cited  feveral  paffages  out  of  the 
Digeft  to  fliew  the  fame  folemnity  neceffary  in  cancelling,  as  in 
making  wills. 

Mr.  Murrayy  counfel  for  thc  defendant,  faid,  he  never  heard 
that  the  civilians  had  any  thing  to  do  with  the  ftatute  of  frauds, 
but  only  with  the  ftatute  of  diftributions. 

He 
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He  Infifted  that  the  difpofitlon  of  a  teftator  is  revocable  to  the  B»yi»iK»tt. 
time  of  his  death,  and  that  Mr.  Richard  Boughton  had  wholly 
revoked  the  firft  will  *,  that  his  intention  as  to  the  real  eftate  was 
the  fame  in  the  fecond  will  as  in  the  firft,  and  his  iBtention  as 
clear  by  the  fecond  to  revoke  the  perfonal  legacies  given  by  the 
firft. 

That  in  the  Commons,  no  other  will  but  the  laft  had  been 
admitted  to  be  proved ;  that  the  trufts  in  the  former  will  did 
never  arife,  and  therefore  it  is  fufficient  for  the  defendant  to 
ihew  that  thofe  are  not  legacies,  becaufe  they  are  clearly  re- 
voked. 

He  put  this  cafe  as  fomethlng  fimilar  with  regard  to  the  courts 
difpenfing  with  formalities  ia  revocations. 

Suppofe  an  eftate  is  mortgaged  in  fee,  or  for  a  term  of  years  ; 
now  the  intereft  b  vefted  in  the  mortgagee,  and  at  law  cannot  be 
taken  from  him,  but  by  reconveyance  to  the  mortgagor,  or  fur- 
render  of  the  term,  which  is  a  neceflary  ceremony ;  and  yet  in 
this  court,  if  the  mortgagor  ftiews  that  he  has  difcharged  the 
debt,  the  mortgagee  ftiall  be  obliged  to  reconvey  or  furrender  ; 
he  cited  the  cafe  of  Richards  and  Sywj,  before  Lord  Hardnvicit 
Jtdy  the  gth  1740.    Barnard  Rep.  90. 

What  has  been  infifted  on  by  the  plaintiffs'  counfel,  that  the 
legacies  are  difcharged  as  to  the  perfonal  eftate,  and  yet  affe£b 
the  real,  would  introduce  an  abfurdity,  becaufe  the  teftator  in- 
tended the  real  eftate  to  the  defendant  in  both  wills. 

He  faidthis  is  not  a  cafe  to  be  mooted  now  at  the  bar,  for  he 
apprehended  the  point  had  been  determined  in  Heyde  v.  Heyde^  the 
words  of  the  decree,  as  mentioned  in  the  report  of  that  cafe,  in 
pq,  Caf.  Abr,  409.  arCj  that  fuch  legatees  of  the  perfonalty  in  the 
Jirjl  will  as  are  left  out  in  the  fecond  willy  mujl  lofe  them. 

But,  in  the  Regifter,  the  words  are,  That  the  legacies  de-    [  27 1  J 
vifed  by  the  firft,  and  not  revoked  by  the  fecond,  were  to  continue 
charges  upon  the  real  eftate. 

The  cafe  of  Onyons  and  Triers  is  not  applicable  ;  for  as  the 
prerogative  court  have  admitted  the  fecond  will  to  be  proved,  it 
^is  rejecting   the  firft,   and  is  conclufive  as  to   the  perfonal 
eftate. 

That  there  has  been  no  cafe  cited  to  ftiew,  that  the  words  all 
the  rejl  of  my  eflate  real  and  perfonal  will  extend  to  afFed:  the  real 
with  legacies. 

Mr.  Smithy  in  reply  for  the  plaintiff,  drew  an  argument  from 
the  outfet  of  the  firft  will,  that  by  the  words  worldly  effeSis^  the 
land  was  originally  and  primarily  charged  at  one  and  the  fame 
time  with  the  perfonal,  and  the  latter  did  not  come  in  aid  only 
of  the  real,  and  therefore  the  counfel  for  the  defendant  beg 
the  queftion,  when  they  call  the  perfonal  the  original  fund, 
and  the  land  only  auxiliary,  for  they  were  both  primarily 
charged. 

That  in  the  latter  claufe  of  the  firft  will,  the  word  legacy  (for 
the  words  are,  after  payment  made  of  my  juft  debts  and  legacies) 
is  applicable  to  land,  as  well  as  perfonal  eftate,  and  for  this  pur* 
pofe  cited  the  writ  of  m  gravi  ^erela^  where,  though  it  is  a  de-  » 

Tifc 
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Brudenell  vife  of  lands,  yet  the  word  legalum  is  made  ufe  of.  Vid»  The 
T.    duGH^oK.  ^r^Yz/^^T^^.  Nat,  hrev,  459,  462.  wb  :Te  there  is  the 

form  of  the  writ  to  the  mayor  and  bailiffs  of  Oxford* 
Lord  Chancellor, 

This  is  a  cafe  of  fome  nicety,  and  admits  of  fome  diftindlion 
from  all  the  cafes  that  have  been  cited  on  either  fide. 

The  jiyfi  queftion  is,  Whether  the  legacies  given  by  the  firfl 
wall,  are  revoked  by  the  fecond  ? 

'Y\i^fecQnd  queftion  is.  Whether  the  lelTer  legacies  under  the; 
fecond  will,  are  a  charge  upon  the  teftator's  r^eal  efhate  ? 

The  teftator  had  a  fmaU  perfonai  eflate,  and  a  real  eflate  \  by 
the  firfl:  \vill,  which  was  duly  executed,  he  gives  to  his  fifcer 
Briidenell  800  /.  l^c.  and  to  his  fi^er  Layng  400  /.  and  the  refidue 
of  his  real  and  perfonai,  not  before  difpofed  of,  after  payment 
of  debts  and  legacies,  to  the  defendant. 

By  the  fecond  will  he  exprefsly  revokes  all  former  wills  ( 1 ), 
and  gives  to  his  filler  Layng  only  100  /.  and  to  his  fifter  Brudenell 
only  400 /."the  refidue  of  the  eftate  as  before  to  the  defendant; 
£  272  ]  this  Vv^as  not  executed  according  to  the  flatute,  but  being  fuffi- 
cienl  as  to  perfonai  eftate,  was  admitted  to  be  proved  in  the  ec- 
clefiuflical  court;  there  is  likewife  a  codicil  accompanying  it,  or, 
as;  it  is  called  in  the  Commons,  a  teftamentary  fcliedule. 

The  bill  is  brought  by  Mrs.  Brudenell  and  her  hufband,  to 
have  the  'eracies  given  to  her  under  the  firil  will,  raifed  o«tof 
the  teftator's  re?il  eftate. 

This  mufl  depend  upon  the  conflrucSlion  of  the  ftatute  of 
frauds  ..nd  perjuries,  and  the  confequences  of  law  arifing  up- 
on ic. 

Where  a  fum  of  It  is  very  Certain,  no  devife  of  lands  can  be  made,  but  with 
money  IS  given  fQ]^i|-^-i*^y  ^; ccompanvinc^  the  execution  of  it,  as  is  direded 

originally  out  of  .  r»     '     1    •    -  T 1       1  1  r  c 

land,  a  vviii  with  C)y  this  aCt  *,  and  It  IS  equally  clear,  where  a  lum  of  money  is 
that  charge  muft  given  G.lginar  aiid  primarily  out  of  land,  a  will  with  that 
te  equally  exe-  ^.j^^™  x>r.^?i  be  eciuallv  executed  with  the  fame  folemnity  ;  becaufe 

cuted  With  the  &  ^  ■  J 

fame  folemnity,  It  IS  confidered  in  ti»is  court  as  part  of  ihe  land,  fince  it  can  only 
becaufe  it  is  con-  raifcd  by  fale  or  difpofition  of  part  of  the  land  ;.  and  this  is  ana- 
court  as' pan'of  logous  to  tl::  ;  uie  of  law,  that  a  devife  of  rents  and  profits  is  a 
theiand.  devife  cf  th;  land  itfelf. 

The  rule  is  the      Th's  ruie  is  Hkewife  the  fame  as  to  revocations  of  a  devifee  of 
fame  as  to  re-   lands  ;  and  witli  refpedl:  to  a  revocation  of  a  fum  of  money 
devife^o'nands    charged  by  a  will  upon  lands,  they  muft  both  be  revoked  in  th^ 
and  a  revocation  fame  manner, 
of  a  furn  of  mo- 
Bey  charged  on  lands,  they  muft  be  revoked  In  the  fame  manner. 

There  are  virtual  Tut  ihen  it  muft  be  confidercd  that  there  are  different  forts  of 
as  weilasoxprcfs  revccr.ri' ns,  or  ademptions,  call  it  which  you  will;  there  ar« 
r''cxci'igu?'h?^g  ^xprv  fs  r^ivocations  of  the  teftament  or  inftrument  itfelf,  which 
or  dcftroying  the  muft  piu  iue  the  directions  of  tlie  ftatute  in  the  fixth  fedion,  by 

thing  deviied, 

which  arc  out  ok  the  ftatute,  .ni  remain  as  they  did  before. 

(1)  FlJe  Onioni  v.  Tjrer,  i  Cox's  P,  ir.  343.  ii/!ch's  Prec.  Cba.  ^^9'  ^-  ^' 
and  references. 

cancelling 
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cancelling  or  obliterating,  l^c,  but,  befides  thefe  exprcfs  revoca- 

tions,  there  are  virtual  ones,  even  fince  the  making  of  the  fta-  ^*    °  ho, 

tute    as  by  extinguifliing  or  deftroying  the  thing  devifed  ;  and 

where  that  is  done  by  the  teftatorin  his  life-time,  it  muft  prevail, 

and  this  is  founded  upon  maxims  of  law.    Ccffaiite  cauja  cejjut 

effeBusy  fublatofundo  tollitur  id  quod  fundi  proteft^  therefore  thefe 

are  out  of  the  ftatute,  and  remain  as  they  did  before. 

Sappofe  a  man  makes  a  will  according  to  form,  and  after-  Suppofc  a  will  Is 
wards  fells  or  conveys  away  the  lands  he  had  devifed  to  other  ^^c^^^""^^'^^ 
perfons,  notwithftanding  the  form  of  revocation  prefcribed  by  afterwards  the 
the  flatute  is  not  purfued,  yet  it  is  a  virtual  revocation,  for  it  is  l^nds  fold  and 
not  abfolutely  neceflary  a  deed  fhould  have  witneiics,  it  Is  good  othJr/'tho^the 

without  it.  form  of  revoca- 

tion the  ftatute  prefcribes  is  not  purfued,  yet  It  is  a  virtual  revocation. 

Suppofe,  after  making  a  will,  a  man  makes  a  feoffment  to  the  [  273  ] 
ufe  of  himfelf  and  his  heirs,  it  is  a  revocation  (i)  :  Suppofe  a  Afeoftmentto 
man  charges  his  lands  with  a  debt,  and  afterwards  pavs  that 

,  ,       .    .°      .    n  1         1         •  r         1  •  r        tator  ano  his 

fdebt,  It  is  extmcl,  and  yet  here  is  no  formai  revocation  ,  or  lup-  heirs,  is  a  rero- 
pofe  he  char^^es  his  lands,  with  a  portion  for  his  dau'.^hter  of  cation j  ifamaa 
1000  /.  and  gives  her  the  fame  in  his  life-time,  this  is  a  revoca-  ^jj^^^debt  ^ani. 
tion  of  the  charge,  though  there  is  no  actual  one  (2).  afterwards  pays 

that  debt,  it  is 

«xtin£l,  though  there  is  no  formal  revocation:  lands  charged  with  a  portion  by  a  will,  and  the  fame 
jiven  by  teftator  in  his  life-time,  is  a  virtual  revocation,  th  u^h  no  a£lual  one. 

So  in  the  prefent  cafe,  this  gentleman  makes  his  will,  and 
gives  general  legacies,  which  muft  be  taken  originally  for  per- 
fbnal ;  the  latter  words  indeed  create  a  charge  upon  the  land, 
but  in  their  primary  intention,  perfonal;  and,  without  contro- 
verfy,  if  there  had  been  perfonal  affets,  they  would  have  been 
firfh  applied,  and  the  land  only  a  collateral  fecurity  (3)  *,  but  if 
the  thing  fecured  be  taken  av/ay,  how  can  the  fecurity  itfelf 
fubfift. 

It  has  been  faid,  that  the  real  eftatc  under  the  hrft  will  is  to  be  In  all  cafes 
confidered  as  originally  charged  :  but  I  am  of  oniiiion,  that  the         *  "^^  , 

•  gives  21  p€riori3l 

real  eftate  is  not  originally  charged,  but  given  only  by  way  of  legacy  charged 
fecurity  :  the  cafe  of  Hyde  and  Hyde  is  a  cafe  in  point  ;  and  in  on  real  eiiate, 
all  thofe  cafes,  where  a  man  gives  a  perfonal  legacy  charged  j^^^g^l^^^j  ^^the 
upon  real  eftate,  and  the  will  is  revoked,  the  legacies  are  gone,    gacies  ire  gonei 

for  where  ihe 

l,and  is  meant  only  as  a  collateral  fecurity,  if  the  thing  fecured  be  t-tken  away,  the  fecurity  iUi44' 
cannot  fubfift. 

There  is  more  difficulty  in  the  fecond  general  queftlon  whe- 
ther the  lelTer  legacies  under  the  latter  will  are  a  charge  upon 
the  land :  and  I  am  of  opinion  that  they  are.    Confider  in 

(1)1  RoL  Jb.6i^.  ^  I  Djn  143.  (5.  (z)  Rellajis  v.  Uthixatt,  arA^  \  vol.  426. 

Burgoyne  v.  Fox^  ante   i  vol.  575.     Bm-  note 

net\.  rade,  poft.  324.    Ahncy  v.  Miller.  (3)  Fide  Phipps  V.  Annef.syy  ante  57. 

fojl.  598.    Martin  v.  Savage,  Earn.  Cha.  Galton  V.  Ha?icocky  fofi.  424,.  ^t^c^,  note 

Rep.  189.    Darley  v.  Darlcy,  3  Wilf,  6.  M^alkev  v.  Jadjon,  poft.  625. 
12.    J  nib.  653.  S.  C.     See  Pa: Jons  V. 
Freeman,  pojl.  3  vol.  741.  and  notes, 
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BRuoENtLL   two  lights  :  i'Vr/?,  As  if  new  legacies  were  given  originally  and 
BouGHToK.      ^^^^^  .  j^^^  fecondly,  Whether  they  are  not  part  of  the  fame 
legacies  deduced,  and  newly  modified ;  it  would  be  a  very  un- 
fortunate circumftance,  if  the  fund  (hould  be  gone  and  taken 
away. 

1  he  words  of  the  fecond  will : 

"  I  give  the  reft  of  my  eftate,  real  and  p_^rfonaI,  to  my  dear 
**  brother  ^huchborough  Boughtoriy  and  appoint  him  my  executor.'* 
Vide  the  fecond  will. 

So  that  the  land,  as  well  as  the  perfonal  eftate,  is  given  to  the 
fame  perfon  that  he  makes  executor :  all  the  legacies  confidered 
as  de  novo  are  charged  upon  the  land. 
[  ^74  ]       A  man  may,  by  way  of  power,  by  any  writing  figned  by  him. 
Lands  charged     be  enabled  to  charge  the  land.    Vide  Sir  Jofeph  Jekyll*s  opinion  as 
by  will  ^vith  the      r^^j^  poivery  in  the  cafe  of  M afters  v.  Mafiers,  in  i  P.  TV,  a2  I. 

payment  of  t  r  •  -  •      t  -        i  V  « 

liebts,  all  the  A  lee  no  greater  mconvenience  m  this,  than  where  a  man  charges 
debts  contraaed  J^ls  lands  by  wiU  with  the  payment  of  his  debts,  for  then  all  th« 
iIgh\tXu''  debts  he  contrads  during  his  whole  life  will  be  a  charge. 

life,  will  be  a 

charge.  '  ^ 

When  firftwiil     Suppofe  z  man  makes  two  wills,  as  is  often  done,  the  firft 

char^cs^^eai^'  charging  the  real  eftate  with  his  legacies:  by  the  fecond  will, 

eftate  with  lega-  there  are  general  pecuniary  legacies,  but  is  not  executed  in 

cind  wfn*^e  ^°^"^»  7^^  I  make  no  doubt,  but  the  latter  legacies  in  the  fecond 

nerai  pecuniary  Will  would  be  equally  a  charge  upon  the  land  (i), 

ones,  tho'  not 

executed  in  form,  yet  the  latter  le^aciei  will  be  equally  a  charge  upon  the  land. 


The  fmailer  But,  in  thc  prcfent  cafe,  there  is  no  occafion  to  go  fo  far,  be- 
In'der^che  fecond  ^aufe  the  legacies  given  by  the  fecond  will,  may  be  confidered  as 
viii,  is  but  a  part  of  the  money  given  by  the  firft,  only  new  modelled  or  qua- 
leHeningof  the  ;  thcfc  are  IcffcT  fums,  !  00  /.  iuftead  of  400  /.  and  400/. 

mo'nty"g\ytn\y  inftcad  of  8oo  /.  if  given  exactly  in  the  fame  manner,  and  to 
the  former,  and  the  fame  pcrfons,  thcrc  could  have  been  no  doubt  but  there  being 
deiied^or^'uTir  ^^^^^  fums,  would  havc  bccn  a  revocation  pro  tantOy  and  un- 
fied,^  anTequaiiy  doubtcdly  a  chargc  upon  the  land  ;  but  the  being  given  different- 
s  charge  on  the  ly^  and  to  different  pcrfons,  makes  the  nicety, 
real  eftate.  Howevcr,  I  am  of  Opinion,  this  is  no  more  than  a  leflening 

of  the  quantum  of  the  money  given  by  the  former  will,  and  only 
differently  modified. 

By  the  teftator's  doubt,  indeed,  v/z.  I  defire  this  only  In  cafe 
you  ftiould  make  ufe  of  the  laft  will :  it  looks  as  if  he  had  an  in* 
tentlon  to  leave  it  in  the  difcretion  of  the  defendant,  whether  he 
would  make  ufe  of  thc  laft  will  or  not,  tho*  it  is  a  little  odd  this 
fhould  be  his  intention,  becaufe  the  one  was  for,  and  the  other 
againft,  the  intereft  of  his  brother  therefore,  upon  the  whole, 
I  mull  decree  thc  raifing  the  leffer  fums  out  of  the  real  eftate  of 
tlie  tcftator. 


(1)  Vide  Hsnnls\,  Paciir,  Amh,  556. 


in  the  Time  of  Lord  Chancv':Ilcr  Hardwicke. 


Hme  versus  DM,  March  i'^,  I74i-  Cafe  204; 

TH  E  bill  was  brought  by  a  judgment  creditor,  to  be  let  in  Bam.  Cha.  7.58. 
upon  an  eftate  of  one  Proof  and  his  wife  in  Middle fex, 
pr^^rerably  to  the  dcicndant,  who  was  a  mortgagee  or  the  lame  ju.jgnient  credi- 
edate,  upon  a  fuggeftion  that  the  defendant  had  notice  of  the  toruponan rftaie 
iudijment  before  the  mortgage  was   executed,  and  hkewife  to 

,  ^,        .^O-.  '  prays  ;o  bel*-tm 

inquire  mto  the  conliaeration  01  the  mortgage.  upon  ic  prefera- 

bly to  the  de- 
fendant, a  mortgagee  of  the  fame  eftate,  on  a  fuggeftion  he  had  notice  of  the  judgment  before  the  mort« 
gage  w:is  executed.  The  judgm-ent  was  entered  on  t  e  I7.th  of  Marchy  1733,  but  not  regtlired  ti/i  the 
12th  ofjune^  1735  >  ^he  mortgage  was  made  the  24th  oi  May,  1735,  ;-md  regi;trr?d  June  the  2d,  1735. 
^here  being  only  a  defend jnf  s  confeffion  of  notice  pro'ved,  in  direil  cowradlEiion  to  hii  anjiver^  and  contrary  to  a 
pofiti've  aEi  of  parliament  made  to  prevent  perjury.  Lord  Hardwicke  decreed^  fo  far  ai  the  bill  feeh  to  pofpon* 
the  defendant'' s  mortgage^  it  fhould  be  difm'fj'ed  with  cofs. 

The  judgment  was  entered  upon  the  I2th  of  March,  1733, 
but  not  regiftered  till  the  12th  of  June^  1735* 

The  mortgage  was  made  the  24th  of  May,  17^5,  and  re- 
giflered  June  the  2d,  173^. 

Lord  Chancellor, 

This  cafe  depends  upon  the  notice  the  defendant  had  of  the 
judgment  before  his  mortgage  was  regiftered. 

The  regifter  a61:,  the  yth  of  Afjn,  c,  20.  is  notice  to  the  parties,  Jhe  reglfter  aft 
and  a  notice  to  every  body  (i) ;  and  the  meaning  of  this  ilatute  ^Vdy^'^n'^J'thc'^^ 
was,  to  prevent  parol  proofs  of  notice,  or  not  notice.  meaning  of  it 

was  to  prevent 
parol  proofs  of  uotice. 

But  notwithftanding  there  are  cafes  where  this  court  have  Itls  cniy  incafei 
broke  in  upon  this,  though  one  incumbrance  was  regiftered  before  courdiave  broke 
another,  but  it  was  in  cafes  of  fraud  :  the  firft  was  an  IriJJj  cafe  in  upon  die  a<ft, 
in  the  Houfe  of  Lords  (2),  the  next  was  a  Torhjhire  caufe  before  5^^'^"°  incum- 
Lord  Chancellor  iT/;/^  (3).  ^      ^  gHt';!  be^fJe" 

There  may  poffibly  have  been  cafes  upon  notice  divciled  of  another* 
fraud,  but  then  the  proof  muft  be  extremely  clear. 

But  though  in  the  prefent  cafe  there  are  ftrong  circumftances 
of  notice  before  the  execution  of  the  mortgage,  yet,  upon  mere 
fufpicion  only,  I  will  not  overturn  a  pofitive  law. 

The  firft  evidence  is  Elizabeth  Hitie  \  but  I  cannot  lay  any 
great  ftrefs  upon  her  depofition,  it  is  only  an  account  of  a  con- 
verfation  at  the  Devil  tavern,  where  the  plaintiff  was  prefent  with 
Dodd  and  Burton^  the  agent  of  Dodd :  the  next  is  Thomas  Frice^  C  27^  ] 
who  fwcars  that  the  plaintiff  told  Burton^  he  knew  of  this  judg-, 
ment  before  Dodd^s  mortgage,  and  that  defendant  Dodd  did  not 
deny  what  the  plaintiff  faid  to  Burton^  but  then  he  does  not 
fwear  that  Dodd  heard  what  the  plaintiff  faid. 

The  moft  material  evidence  is  Sarah  H:ne^  who  was  prefent 
with  the  plaintiff  i^;/r/i>«  and  Dodd  on  the  18th  of  June^  ^73^'> 

(1)  Sed  njide  Morecock  v.  Dlckins,  Jmb,         (3)  Blades  v.  Blades ,  I  Eq.  Ah.  358. 
678.  pU  12,    S,  Q.poji.  3  vol.  654..  S.  C. 

(2)  Forbes  w.Demflony  l  P^ef.Sj.  S.C 
foji   3  vol.  653.    S.  C.  2  Bra,  F.  C.  425. 

Vol.  n:  S  at 
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Hi-ME  V.  at  a  meeting  in  order  to  adjuft  all  matters  in  difference  between 
them  :  fhe  fwearsthat  the  plaintiff  then  charged  Dodd  with  notice 
of  the  judgment,  prior  to  the  execution  of  the  mortgage,  and 
tllat  Dodd  anfwered,  it  was  true  he  knew  of  the  judgment,  hat 
that  he  knew,  at  the  fame  time,  it  was  not  regiftered,  and  what 
were  a6ts  of  parliament  for,  unlefs  they  were  effectually  ob- 
ferved. 

Undoubtedly  this  is  a  material  evidence,  but  then  it  is  only  one 
witnefs  againfl  the  anfwer  of  the  defendant  ( i) :  it  is  true  his  an- 
fwcr  is  veryloofe,  by  referring  from  one  anfwer  to  another;  but 
in  the  lafk  he  fwears  to  his  belief,  that  he  did  not  know  of  the 
judgment  till  after  the  mortgage  was  executed. 

So  that  here  is  barely  tlie  evidence  of  a  defendant's  confeffion, 
in  contradidlion  to  his  anfwer,  and  contrary  to  a  pofitive  aci:  of 
parliament  made  to  prevent  any  temptation  to  perjury  from  con- 
trariety of  evidence. 

Some  ftrefs  has  been  laid  upon  Burtoii  ^  being  an  agent  of  Dodify 
and  hkewife  the  folicitor  in  the  caufe  of  Hine  and  Proof  \  but  as 
this  luit  was  two  years  before  Dodd"^  mortgage,  it  will  not  af- 
fe£l  Dodd  with  notice. 

But  what  weighs  principally  with  m.e,  is  the  great  danger  of 
overturning  an  a6l  of  parhamenr,  and  making  it  mere  waile 
paper. 

Cikar  fiotice  is  a  ^""^^^  apparent  fraud,  or  clear  and  undoubted  notice^ 

proper  ground  of  would  be  a  proper  ground  of  relief  (2);  but  fulpicion  of  notice, 
rdict,  but  fufpi-  t}^Qugr}-,L    llronff  fufpicion,  not  fulhcient  to  iudify  the  court  in 

cron  of  notice,      ,        p.       .  o      r        t  J  / 

though  a  ftrong  breaking  ni  upon  an  a6t  ot  parliament. 

•snt,  will  not 

jultiry  the  court  in  breaking  in  upon  an  adl  of  parJi.^raent. 

His  Lordfliip  therefore  decreed,  fo  far  as  the  plaintiff  "s  bill  feeka 
belief  by  poffponing  the  defendant  Dodd\  mortgage  to  the  plain- 
tiff's judgment,  that  it  be  difmiffed  without  colls. 

But' being  doubtful  as  to  the  conlideration  of  the  mortgage,  he 
referred  it  to  a  Mailer  to  take  an  account  of  what  was  julliy  and 
hofia  fide  due  to  the  defendant  Dodd,  before  and  at  the  time  the 
mortgage  v/as  executed. 
£  277  3  would  not  direil  the  inquiry  as  to  the  fums  of  money  pre- 

tended to  be  advanced  by  him  after  the  mortgage,  becaufe  there 
was  no  pofitive  evidence  as  to  fums  advanced  afterwards,  but 
only  hearfay  and  information  from  the  defendant  Dodd,  that 
fych  a  one  heard  him  fay,  and  another  was  informed  by  him, 
til  at  he  paid  part  of  the  confideration  after  the  mortgage  wai> 
executed. 


(1)  iraitcn  V,  tlobLs,  ante  19.  Le  Kevc  v,  Le  Neve,  poji,  3  vol.  646^ 

{z)  Bladts  V.  Blades,  1  Eq.  Ah.  358.  ^LdJoa  v.  C>^x,  AmL  tzjf,  C&-zv/>.^iz. 
■pi,  12.    Cbc-val  V.  Nichch,  i  Sim.  664. 


in  the  Time  of  Lord  Chancellor  Mardwickb. 
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Car  verfus  Car,  upon  an  appeal  from  the  Rolls,  March  17,  1 74 1*    Cafe  l05» 


T 


HE  bill  was  brought  h-^  John  Car  ?i  ch'M,  advanced  with  a  father,  a  frce- 
200/.  by  his  father  in  his  life-time,  who  v/as  a  freeman  of       ot  London, 
London,  to  be  let  into  his  fhare  of  the  cuRomary  part,  upon  JJ^.^^^^J^^"^  J 
bringing  the  money  fo  advanced  into  hotchpot;  and  that  Charles  20'c/,  orhLap. 
Car,  another  child  of  the  freeman's,  might  not  be  let  into  the  phca.ion  two 
cuftomary  fhare  without  brin^incj  his  200  /.  likewife  into  hotch-  ^^"^^^ 

J  00  v/iii  \va^  made, 

pot.  gave  him  i&ol. 

and  took,  a  re- 

cfelpt  for  fo  much  In  part  of  a  legacy,  and  a  Ihorttime  afcer  the  father; gwe  him  the  other  ico/.  and  took 
a  receipt  from  him  in  full  of  what  was  intended  him  by  the  will.  The  t  ftator  died  wichou:  altering 
his  will.    Lord  Hardivicke  held  tht  200 1*  muJi  be  conjidered  as  an  aduancement,  and  brought  into  hotchpot* 

Charles  Car,  who  is  the  principal  defendant  in  this  caufe  makes 
this  cafe,  that  he  had  a  legacy  of  200  /.  left  him  by  his  father's 
will,  and  the  refidue  of  the  teftamentary  part  being  given  to  his 
filter  and  another  perfon(i),  that  he  ought  to  have  the  prefer- 
ence in  the  teftamentary  part,  and  the  refiduary  legatees  take 
fubjedt  to  his  legacy*  | 

It  appeared  in  evidence  that  Charles  Car,  two  years  after  the 
will  was  made,  came  to  the  teftator,  and  faid  it  would  be  of  ad^. 
vantage  to  him  to  have  it  in  the  life-time  of  his  father,  upon 
which  he  gave  him  100  /.  and  took  a  receipt  for  100  /.  in  part  of 
a  legacy  intended  him  by  the  will,  and  a  fhort  time  after  gave  him 
the  other  100/.  and  took  another  receipt  from  him  in  full  of 
waht  was  intended  him  by  the  will. 

The  teftator  died  without  making  any  alteration  at  all  in  his 
will. 

The  plaintiff's  counfel  infift  that  it  muft  be  taken  as  an  ad- 
vancement of  Charles,  and  cannot  be  a  legacy,  for  nothing  cart 
be  a  legacy  which  is  given  in  the  life-time,  becaufe  the  will  is 
intirely  under  the  controul  of  the  teftator,  who  might  have  laid 
his  money  out  in  land,  or  revoked  the  legacy,  and  therefore 
muft  be  confidered  as  an  advancement,  and  brought  into  hotch* 
pot. 

Mr.  Murray  for  the  defendant  infifted,  that  it  cannot  be 
looked  upon  as  the  payment  of  the  legacy,  but  only  accelerated 
in  the  life-time  of  the  father  5  and  notwithftanding  he  received 
it  in  the  life-time,  is  yet  intitied  to  200  /.  from  the  dead  man's 
fliare,  and  the  reft  of  the  freeman's  children  have  no  right  to 
interfere,  becaufe  they  have  nothing  to  do  but  with  the  cuftomary 
lhare. 

This  is  a  difpute  ftarted  chiefly  by  the  refiduary  legatees  of  the    t  278  j 
dead  man's  fliare. 

But  infifted  either  that  it  fliall  not  be  confidered  as  an  advance- 
ment, and  then  Charles  C^:r  is  intitied  to  the  legacy  ;  or  if  ic  is  an 
ademption  of  the  legacy  as  to  the  dead  nian's  part,  that  then  he 
(hall  come  in  upon  the  cuftomary  fhare,  without  bringing  the 
200/.  into  hotchpot. 

(1}  Tlie  refidue  was  given  to  Charhs  Car  and  his  ruler. 
S  2 
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Lord  Chancellor, 

Here  was  200  /.  given  to  Charles  Car  under  his  father's  will  j 
if  it  flood  upon  that  foot,  it  is  undoubtedly  a  le^cy  \  but  two 
years  after  the  wlii  was  made,  upon'  the  fon's  foHcitations,  the 
father  at  two  different  payments  gives  him  the  200  /.  and  takes 
receipts. 

The  confequence  of  this  is,  that  it  would  have  been  a  fatis- 
faclion  of  the  legacy  in  the  cafe  of  a  common  perfon  ( r ),  but  the 
teftatcr  being  a  freeman  of  LcndoUy  and  having  no  wife,  one 
moiety  belongs  to  the  children,  and  the  other  moiety  is  the  dead 
man's  part ;  fo  that  if  Charles  Car  had  not  taken  the  200/.  in  the 
life  time  of  the  freeman,  he  v/ould  have  been  infallibly  intitled 
to  the  legacy  out  of  the  dead  man's  part. 

But  it  has  been  infilled  on  by  the  other  children,  that  this  is  an 
advancement,  and  that  if  Charles  v/ill  claim  any  (hare  of  the  cuf- 
tomary  part,  he  muft  bring  the  200 /.  into  hotchpot. 
Itisaneftablifh-  Suppofing  Charksh  legacy  had  not  been  releafed,  where  % 
ednile,  ihat  the  freeman  of  Londofi  gives  a  legacy  generally  to  a  child,  the  legatee 
take  ^^hisTegacy,  cannot  take  the  legacy,  and  claim  his  cuftomary  part  too,  unlefs 
and  claim  his  the  tcftator  cxprcfsly  mentions,  that  the  legacy  fliall  come  out  of 
cuftomary  part        tellamentarv  (hare  j  and  this  is  the  eftabliftied  rule  of  the 

too,  unlefs  the  '  ' 

teftator mentions  C0Urt(2). 
the  legacy  fhall 

come  out  of  hio  teftamentary  fliare. 

I  am  of  opinion  Charles's  200/.  mud  be  brought  Into  hotch- 
pot(3),  for  it  would  be  a  moft  mifchievous  thing,  and  a  fraud 
upon  the  cuftom,  if  it  was  otherwife  :  for  then  a  freeman  might 
give  a  great  fum  of  money  to  one  child  by  his  will,  and  after- 
wards take  a  receipt  for  it  as  a  legacy ;  and  if  I  was  only  to  con- 
fider  it  as  a  legacy  releafed  out  of  the  dead  man's  part,  and  there- 
fore not  to  be  brought  into  hotchpot,  this  would  be  an  indiredl 
method  contrived  by  a  freeman  to  leffen  his  ctijlomary Jlmre  in  fa- 
vour of  one  child,  to  the  detriment  of  the  reft. 

So,  for  this  reafon,  I  think  if  a  freeman  gives  a  grofs  fum  to  tl 
child,  whether  by  way  of  advancement,  or  upon  a  child's  re- 
leafmg  a  legacy  intended  under  his  will  in  the  freeman's  life-time, 
that  money  muft  be  confidered  as  an  advancement,  and  brought 
into  hotchpot, 

[  279  ]  The  refiduary  legatees  of  the  dead  man's  part,  who  are  the 
Cfler  of  Charles  Car,  and  another  perfon,  infill:  the  200  /.  receiv- 
ed by  Charles  in  the  freeman's  life-time,  ought  to  be  taken  as  a 
fatisfadion  of  the  legacy :  but  notv/ithflanding  this  court  is 
compelled  by  the  cuflom  to  fay  this  is  a  grofs  fum,  and  an  ad- 
vancement, and  that  dairies  mud;  bring  the  money  into  hotchpot, 
upon  the  cuftomary  fliarc,  yet  it  is  infilled  there  is  an  equity  for 

(t)  Eigphjlrjuv.  Grubby  ante  48-  note  i.    of  the  legary,  and  the  fame  ought  to  be 

(2)  So  Frederick  v.  Frederick,  \  P,  IK  confidered  as  an  advancement,  and  oughc 
722.     Co/lira  Babingfon  v.  Grcen^^vood,    to  be  brought  into  hotchpot,     Reg.  Lilu 

1  P.  jr.  533.  A.  1741.  toi.  633. 

(3)  His  l.ordlhip  declared,  that  the 
payment  of  the  zoo/,  was  an  ademption 

Charles 


Car  V, 

Car. 


In  the  Time  of  Lord  Chancellor  Hardwicke. 
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Charles  to  have  fo  much  out  of  the  furplus  of  the  dead  man's       Car  v. 
lhare,  before  it  is  divided  between  the  refiduary  legatees,  as  he 
may  fuffer  by  bringing  his  200/.  into  hotchpot  upon  the  cuito- 
mary  fhare. 

But  I  do  not  know  whether  it  would  not  be  better  for  this 
court  to  determine,  that  the  defendant  Charles  Car  fhouid  bring 
his  two  hundred  pounds  at  all  events  into  hotchpot,  and  take 
his  fate  there,  whether  he  fhall  get  any  thing  or  not  by  fo  doing, 
without  allowing  him  the  liberty  of  coming  upon  the  dead  man's 
fhare  to  the  prejudice  of  the  refiduary  legatees,  for  fo  much  as 
he  fhall  fuffer  by  bringing  the  two  hundred  pounds  into  hotch- 
pot. 

But  his  Lordfhip  referved  the  confideration,  whether  the  de- 
fendant Charles  is  intitled  to  any,  and  what  compenfation  out 
of  the  furplus  of  the  dead  man's  part,  for  fo  much  as  he  fh.all 
fuffer  by  bringing  the  two  hundred  pounds  into  hotchpot,  till 
it  comes  back  upon  the  Maffer's  report  ( i ),  becaufe  it  was  faid 
by  counfel,  it  is  doubtful  whether  there  will  be  any  furplus  after 
the  legacies  charged  upon  the  dead  man's  part  are  paid,  it  btirg 
apprehended  they  will  exhauft  the  whole, 

(i)  Reg.  Lib.  A.  1741.  fol.  683, 


Bqjherville  \txi'\x^  BnJkervUlcj  March  19,  1741,  vpofi  exceptions*    Cafe  2c6i 


o 


N  the  flrft  of  Jpril  1699,       ^-^"ticles  on  the  marriage  of  q-hough  then 
Richard  Bci/kerville,  Richard's  father  covenants  to  fettle  -it^^-f  r.o  trufiees 
lands  upon  him,  on  payment  of  qooo/.  the  portion  of  Richard's  J/' ^ 

.  ^        *■  f  r   J  J  r  Jer'ue  contingent 

Wlie.  rcmahiders.  Lord 

Hardivicke  or- 
dered that  fuch  truftees  fiiould  be  inferted  in  the  conveyances  to  be  fettled  by  the  Maftcr, 

On  the  foth  of  January,  17 17,  Thomas  tht  father  made  his 
will,  and  reciting  that  the  3000/.  had  never  been  paid  him.,  be- 
queathed the  fame  to  his  fons,  John  and  George  BaJker%iUe,  and 
dire£led  the  3000  /.  to  be  laid  out  in  lands  lying  in  Wilijlnre  and 
Herefordjhirey  to  be  conveyed  to  them  the  faid  John  and  George 
for  40  years,  fubje<^l  to  the  payment  of  two  annuities,  and  after 
the  expiration  of  the  faid  term,  to  the  ufe  of  JValter  Bajkerville 
his  grandfon  for  life,  and  his  firft  and  other  fons  in  tail  male, 
afterwards  to  another  grandfon  with  like  limitations,  and  fo  to  a 
third  grandfon,  ^sfr.  then  to  his  the  teftator's  three  fons  fuccef- 
fively  for  life,  and  their  refpedtive  firft  and  every  other  fons  in 
tail  male,  and  afterwards  to  the  iffue  male  of  his  own  body,  and 
for  default  thereof  to  his  ov/n  right  heirs* 

There  were  no  trullees  in  the  will  named  to  preferve  con  tin-    [  280  ] 
f  c  nt  remainders. 

By  an  order  of  this  court  the  3000  /.  was  direcled  to  be  paid 
by  Richard  Baftscrville,  and  to  be  laid  out  in  the  purchaie  of 
lands  to  be  fettled  to  the  ufes  in  the  faid  will. 

A  purchafe  has  been  agreed  for  accordingly  of  an  eflate,  and 
by  order  all  parties  were  to  join  in  a  conveyance  to  fuch  truffees 

w5  3  and 
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Baskerville  and  tlieir  heirs  as  Mafter  Holford  fliould  approve  of,  upon  the 

«  ^'  feveral  trufts  and  ufes  as  are  mentioned  in  Thomas  BafkerviVJ% 
Baskerville.  . 

Will. 

The  folicitor  for  Thomas  Bajkerville  the  fon  of  Richard^  who 
takes  the  exception,  and  alfo  is  intitled  to  the  reverfion  of  the 
eftate  to  be  purchafed  after  all  the  eftates-tail  are  fpent,  attended 
before  the.Mafler,  and  made  no  objedion  to  his  report,  and  fo 
the  Mafter  approved  of  the  deeds  without  naming  truftees  to  pre- 
serve contingent  remainders,  and  the  conveyances  were  executed 
by  the  parties  accordingly. 

But  on  the  1 2th  of  February^  1 741,  Thomas  Bajkerville  the  re- 
verfioner,  grandfon  and  heir  of  Thomas  Bajkerville,  the  teftator, 
obtained  an  order,  that  he  fhould  be  at  hberty  to  file  an  excep- 
tion to  the  Mailer's  report  of  his  approbation  of  the  deeds  of 
conveyance. 

The  exception  was  as  follows;  for  that  the  Mafter  hath  ap- 
proved of  a  conveyance  of  the  feveral  lands,  whereby  they  are 
fettled  and  limited  to  the  feveral  devifes  under  the  will,  in  order 
as  they  ftand  there  for  life,  with  remainder  to  the  firft  and  every 
other  fons  in  tail  male,  and  yet  in  the  conveyance  they  are  not 
truftees  to  fupport  contingent  remainders,  inferted,  between  the 
feveral  limitations  of  the  firft  and  every  other  fons  of  each  tenant 
for  life,  which  ought  to  have  been  done. 

Lord  Chancellor, 

This  is  an  executory  truft  to  be  carried  into  execution  in  this 
court  ( I ) . 

The  queftion  is,  whether  the  fettlempnt  ought  to  be  made 
Immediately  to  the  fons,  or  whether  the  truftees  ftiould  be  iia-* 
ferted  in  order  to  preferve  contingent  remainders. 

I  am  of  opinion  the  truftees  ought  to  be  inferted. 

The  firft  objection  is,  that  by  the  decree  the  money  being 
direfted  to  be  laid  out  in  land,  it  is  no  longer  executory, 
f  281  ]  Jj^t  thefe  are  only  words  of  reference  to  the  will,  and  the  de- 
cree muft  be  expounded  accordingly.  Vide  Lord  Siamjord  verfus 
Lord  Hohart^  which  is  in  point,  cited  in  CaJ,  in  Ch.  in  Lord  Tal- 
loot's  timcy  8.  as  a  cafe  concerning  ferjeant  Maynard's  will. 

The  material  queftion  is  upon  the  confiruelion  of  the  will, 
and  the  intention  of  the  teftator,  whether  there  is  any  fuch  au- 
thority. 

There  have  been  feveral  cafes  before  the  court,  where  quef- 
tions  of  this  fort  have  been  made,  but  different  from  this  in  the 
i-eaibning  of  them.  Legate  verfus  Sewell,  i  P.  IFnis.  87.  Bale 
verfus  Coleman,  i  P.  JVms,  142.  But  the  queftion  in  Legate 
and  Sczvcll  was  not  whether  there  fnould  be  truftees  to  preferve 
the  remainders,  but  what  eftate  the  firft  taker  had ;  and  my 
Lord  Cowper  confidered  it  in  the  fame  light  as  if  it  had  been  upon 
marriage  articles  ;  but  in  the  cafe  of  BaU'  verfus  Coleman  before 
Lord  Harcourt,  he  faid  marriage  articles  and  a  will  were  dif- 

(1)  Vide  Stamford  V.  Ihhari^  I  B/o,  471.  Glenorchy  v.  Bofville,    Ca.  temp. 

P,  C.  288.     Leonard  v.  Earl  of  S::jjex,  ^  alb.  3.     Roberts  V.  Dixtvell,  ante  I  vol. 

2  Venu  526.    rapilhn  v.  Voice,  2  F,  14^,  607.  Bagjha^  v.  Spencer, prji ,  570. 

I  feren^^ 
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-ferent;  for  a  will  proceeds  merely  from  the  bounty  of  the  tefla-  Baskervu.li: 
tor,  but  marriage  articles  are  a  matter  of  contracl  and  agree-  BASK£HviLt«. 
ment  not  that  my  Lord  Harcourt  was  of  opinion  (as  has  been 
often  faid  at  the  bar)  that  the  conveyance  was  to  be  made  in  the 
words  of  the  will,  but  according  to  the  legal  operation  of  it  only, 
for  otherwife  it  would  introduce  great  abfurdity,  as  words  in  a 
will  and  in  a  conveyance  have  diiTerent  conftrudlions,  as  for  in- 
llance  the  word  ijfue. 

The  teftator  has  only  given  the  firft  devifee  an  eftate  for  life,  Lord  Hard-wkk4 
and  therefore  the  court  do  not  deprive  him  of  any  eftate,  but  only  -^'aid,inthcdirec- 
take  the  power  from  him  of  doing  a  wrong ;  for  if  a  fon  is  born  this^cafc,\h!a^t  he 
the  remainder  is  gone,  and  it  becomes  a  vefted  one.  But  I  (hall  adhered  to  the 
not  go  fo  far  as  my  Lord  Coivper  has  done  in  the  cafe  of  ferjeant  a" J.-^^f^^'J^^^' 
Maynard''s  will,  for  he  went  upon  this,  that  there  was  a  manifeft  by'^lhf  great^^*^ 
and  apparent  intention,  that  a  fettlement  (hould  be  made  :  men,  before  the 

I  fhall  adhere  to  the  rules  of  conveyancing  which  have  been  laid  durf^^thc^ufur 
down  by  the  great  men  before  the  reftoration^  and  during  the  pation. 
ufurpation. 

Here  it  is  a  bequeft  of  a  fum  of  money  to  be  laid  out  in  land, 
and  therefore  merely  executory  ;  and  the  queftion  is  whether  the 
court  (hall  carry  it  into  execution  fo  as  to  make  it  nugatory  and  of 
no  effect,  or  fo  as  to  anfwer  the  clear  intent  of  the  teitator,  which 
ws  to  have  a  ftri£i  fettlement ;  for  could  it  be  imagined  that 
this  man  would  have  taken  all  thefe  pains  to  chalk  out  fo  many 
limitations  to  no  lefs  than  fix  different  branches  of  the  family, 
and  intend  it  ftiould  be  in  the  power  of  the  firft  taker  to  deftroy 
them  ? 

The  exception  was  allowed,  and  the  Mafter  ordered  to  rectify 
the  conveyance,  by  inferting  truftees  to  preferve  the  contingent 
remainders* 


1 


Dormer  YQx{\xs  Forte/cue y  March  lo,  1 74 1-2.  f  282  ] 

Cafe  207. 

N  EnJIcr  term  1732,  the  plaintiff  brought  his  bill  for  difcovery  s.C.poft.  3vol. 
of  a  deed  under  which  he  claimed,  and  that  the  fame  might  124-  ^ 
be  depofited  for  fafe  cuftody,  and  produced  at  a  trial  at  law,  and  h^|^e°foranT^* 
for  general  relief,  on  hearing  the  deed  was  ordered  to  be  pro-  count  of  rents' 
duced,  and  the  bill  retained  for  a  twelvemonth,  and  from  time  and  profits,  prays 
to  time  retained,  and  ftill  dependinp- :  in  Michaelmas  term  1721,  f  ^•^'^"^O' as 

1        i---t'5  1        -r.  1  11  ,^       >0   »  incident  to  it, 

the  plamtiir  brought  ejectments,  but  could  not  proceed  for  want  and  for  that 
of  the  deed,  which  was  then  concealed  by  the  defendant ;  a  trial  ^^^^^^  ^  defend- 
was  had  at  the  King^s  Bench  bar,  and  a  fpecial  verdicl,  and  '^u^'nd  pltd  to 
judgment  for  the  defendant,  for  that  it  did  not  appear  that  the  tlie  lame  matter, 
plaintiff  had  made  an  aftual  entry  on  the  premiffes  before  the 
day  laid  in  the  declaration  :  on  the  10th  of  NGvemhcr,  1735, 
plaintiff  made  an  a£lual  entry,  and  in  Michaelnms  term  afterwards 
iDrought  new  eje61:ments    a  trial  was  had  at  the  King's  Bench 
bar  in  Michaelmas  term  1738,  and  a  fpecial  verdict.  Judgment 
for  the  plaintiff  in  Michaelmas  term  174O,  and  affrmed  in  parlia^ 
merit  February  28,  1740.  Eufehy  Dormer^  the  plaintiff's  father, 
,did  September  the  3d,  1729,  and  the  defendants  were  in  poffeffio^v 

S  4  ^11 
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Dormer  v.  ^\\  the  time,  and  therefore  the  plaintlfr  infifts  thev  ought  to  nc* 
count  for  the  rents  and  profits  from  that  time,  or  from  the  plain- 
tiff's firfi:  aclual  entry,  v/hich  was  in  Ja?iiiary  1731,  or  at  lead 
from  the  filing  the  original  bill  for  difcovering  the  deed  of  fettle* 
ment,  and  the  prayer  of  the  fupplemental  bill,  fiJed  May  26, 
1 74 1  is  to  this  purpofe. 

To  this  the  defendant  has  both  dem.urred  and  pleaded. 
As  to  fo  m.uch  of  the  bill  as  feeks  to  compel  the  defendant  to 
come  to  an  account  with  the  plaintiff  for  all  the  rents  and  pro- 
fits of  the  eltate  received  by  the  defendant  fince  the  death  of  the 
plaintiff's  father,  the  defendant  demurs,  and  for  caufe  of  de- 
murrer fhews,  that  if  the  plaintiff  has  any  right  or  title  to  rents 
or  profits,  he  ought  to  profecute  the  fame  at  law,  and  not  in  this 
court. 

And  as  to  fo  much  of  the  bill  as  feeks  to  compel  the  defend- 
ants to  come  to  an  account,  i^c.  the  defendants  plead  in  bar, 
and  for  plea  fay,  that  if  the  plaintiff  has  any  right,  the  fame 
accrued  due  to  the  plaintiiT  above  fix  years  before  he  exhibited  his 
fupplemental  bill. 

-  Mr.  Attorfiey  General  for  the  defendant  infilled,  that  there  was 
no  occafion  for  the  plaintiff  to  come  into  this  court  for  mefne 
profits,  becaufe  he  might  recover  them  at  law  in  an  aftion  of 
trefpafs,  if  over-ruled  in  xk\\s  point ; — then  he  infifted  on  the 
ftatute  of  lirr.itations  as  a  bar,  and  that  the  plaintiff  ought  to  be 
confixued  to  the  time  his  fupplem^ental  bill  was  filed,  which  only 
^  prays  the  mefne  profits,  for  the  original  bill  makes  no  fuch  de- 
f  ^  mand,  and  therefore  the  ri:atute  of  limitatious  ought  to  be  a  bar 

to  carrying  it  any  further  back. 

That  bills  for  mefne  profits  are  not  very  ufual  in  this  court ; 
and  the  fingle  pretence  in  this  cafe  is,  that  they  had  not  the  fettle- 
ment,  and  therefore  they  could  not  recover  at  law  :  but  it  was 
not  tl^.e  want  of  the  fettlement,  it  was  the  flip  they  made  in  not 
making  a  proper  entry,  which  prevented  their  recovery  at  law, 
and  therefore  the  court  will  not  aid  a  defe£f  of  the  plaintiff's,  and 
give  him  relief  here,  becaufe  his  own  blunder  hindred  him  from 
recovering  at  law. 

That  it  is  not  a  favourable  cafe,  after  fo  much  litigation  both 
below  and  in  the  Houfe  of  Lords. 

The  original  bill  was  merely  for  the  difcovery  of  a  deed,  with- 
out which  the  plaintiff  could  not  make  out  his  title  he  has  had 
the  relief  he  fought  for  ^  the  court  ordered  the  deed  fhpuld  be 
delivered  to  be  carried  down  to  the  trial  in  eje6tment,  and  there- 
fore tliere  is  no  connexion  between  the  relief  prayed  by  the  for- 
mer bill,  and  the  relief  prayed  by  the  fupplemental  bill. 

Lord  Chancellor, 

This  is  an  exceeding  plain  cafe ;  the  circumftances  of  hard- 
flnp  v/iil  be  a  confideration  hereafter  at  the  hearing  of  the  caufe  ; 
the  only  quellion  now  is,  whether  the  two  defences  fet  up  are 
fu/ficient  to  bar  the  plaintifi''s  relief. 

The  demurrer  is  to  fo  much  of  the  bill  as  feeks  an  account 
from  the  death  of  the  plaintiff's  father,  fo  that  it  takes  in  the 
whole  time. 

The 
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The  plea  is  to  fo  much  as  feeks  an  account  of  rents  and  profits    Dormpr  v. 
before  the  filing  of  the  fupplemental  bill.  Foiix^scHz. 

So  that  the  difFerence  between  the  matter  demurred  to,  and 
the  matter  pleaded  to,  is  no  more  than  this  ;  the  demurrer  takes 
in  the  whole  time,  and  confequently  the  time  precedent  to  the 
fix  years,  the  plea  only  a  part  of  the  time,  viz,  before  the  filing 
the  fupplemental  bill  which  brings  it  to  this  quellion,  whe- 
ther a  man  can  in  this  court  demur  and  plead  to  the  fame  mat- 
ter. 

Every  man  who  comes  here  for  an  account  of  rents  and  profits, 
prays  a  difcovery  as  incident  to  it,  and  therefore  the  diftin£tion 
which  has  been  attempted  is  without  a  difference,  and  for  this 
reafon  I  am  of  opinion  a  defendant  cannot  demur  and  plead  to  the 
fame  matter. 

There  is  no  fuch  thing  ever  known  at  lav*^  as  pleading  and     [  284  1 
demurring  to  the  fame  matter,  and  the  act  of  parliament  for  the  A  man  who  dc- 
amendment  of  the  law  does  not  allow  of  this,  but  only  to  demur  "!*"'^ 
to  one  matter,  and  to  plead  to  another ;  the  iame  rule  ni  this  and  'tis  a  perpe- 
court,  and  the  inconvenience  much  lefs  here  than  at  lav/,  for  a  ^^^'"^  barifjudg- 
man  who  demurs  there  demurs  in  chief ;  and  is  a  perpetual  bar  a'rainft  hi'rn-  but 
if  judgment  fhould  be  againft  liim,  and  therefore  it  is  at  his  own  it"  a  demurrer  u 
peril  if  he  does  it-,  but  if  a  defendant  demurs  here,  and  is  over-  ^^^^^J"^,^'^ 
ruled,  he  may  infill  afterwards  upon  the  fame  thing  by  his  an-  infift  aftTrv/aSs^ 

fwer.  upon  the  fime 

thin^  by  his  an-- 
fwer. 

Where  there  is  a  plea  which  covers  too  much,  the  court  will  Apieamayftand 
allow  it  to  ftand  for  part,  and  over-rule  it  for  part,  but  as  to  a  i-^iod  fo^.-'^part^^" 
demurrer  it  is  otherwife  (i).  othei-wii^  as  toi 

As  to  the  merits,  I  am  of  opinion  that  the  plaintiff  was  very  dcmuncr. 
well  juflified  in  coming  here  for  an  account  of  the  mefne  profits, 
notwithftanding  the  fuggefhion  of  hardfliip  upon  a  defendant, 
who  lives  upon  them  in  the  mean  time  ;  there  are  cafes  where  a 
man  may  come  here  though  he  has  recovered  in  an  ejectment. 
The  original  of  the  plaintiff's  applying  to  this  court  was,  for  a 
difcovery  of  the  principal  deed  of  fetdement. 

But  then  it  has  been  faid,  the  plaintiff  knew  what  his  title 
was,  and  might  have  brought  his  eje£lment  witliout  coming 
here. 

Is  a  plaintiff  obliged  to  run  any  rilk  becaufe  he  may  pofTibly 
recover  at  law,  without  applying  to  this  court  firfl  ?  But  there  is 
a  much  flronger  part  of  the  plaintiff's  cafe,  and  tliat  is  he  had 
no  title  at  law,  becaufe  here  was  a  term  ftanding  out  of  ninety- 
nine  years  under  this  deed  of  fettlement,  which  might  have  been 
fet  up  again<l  him,  and  then  he  would  have  been  nonfuited,  even 
if  he  had  had  the  fettlement  itfelf,  unlefs  this  court  had  prevented 
any  advantage  being  taken  of  the  term  at  law. 
"  I  am  of  opinion  that  the  court,  even  upon  the  referving  all 
further  direclions,  might  have  given  any  fubfequent  relief  which 
had  been  incident  to  the  plaintiff's  cafe. 

(i)  Suff'ilkv.  G:cit2,  ante  I  vol.  45 1 .  note. 

Another 
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Dormer  r.  Another  thing  which  weighs  materially  with  me  is,  that  if  the 
FoRT£scuE.  pi^^^j-^fjfp  {}iould  bring  any  a£lion  of  trefpafs  for  the  mefne  profits,' 
Judges  have  been  doubtful,  where  there  has  been  any  difficulty 
in  a  cafe,  whether  they  fliould  not  fufFer  defendants  to  enter  into 
the  title,  and  if  that  ihould  happen  to  be  the  cafe,  the  term  in 
the  fettlement  might  even  then  be  fet  up  againft:  the  plaintiff, 
and  he  would  be  nonfuited. 
f  285  ]  As  to  the  plea  of  the  ilatute  of  limitations,  every  thing  I  have 
faid  upon  the  footing  of  the  demurrer,  holds  more  ilrongly 
againft  the  plea. 

Upon  the  whole,  I  am  of  opinion,  the  plea  and  demurrer  mud 
be  over-ruled. 

As  to  all  equitable  circumflances,  and  how  far  the  account 
muft  be  carried  back,  will  come  more  properly  before  me  at  the 
hearing  of  the  caufe,  and  there  is  no  occafion  to  confider  them 
*  Vide  pof(.  prefent*, 

3  vol.  124.  ^ 


Cafe  208.  Wills  vcv[\xs  Rich,  Petitions,  March  2()f  1 742. 

An  executor,  fr^y  H  E  plaintiff  Mr.  TFUls  petitioned,  that  he  might  continue 
^ty^o^fa^aft',  A  '^^  poffeffion  of  the  houfes  late  Sir  Chales  Wills\  in 
as  to  get  in  and  Grofvenor-fquare  notwitftanding  a  receiver,  in  purfuance  o^  an 
tator'Tefta-^r^'or  ^^^^^  court,  has  been  approved  of  by  the  Mafter,  to  take 

reieafe  debts,  carc  of  the  pcrfonal  eftate  of  Sir  Charles  Wills,  while  the  will  is 
or  even  bring    controverting  in  the  Commons. 

actions  tor  them.  rp|^^^  principal  argument  for  the  petitioner  was  his  being  next 
of  kin,  and  that  as  Sir  Robert  Rich  has  obtained  no  probate  of  the 
will,  that  though  he  is  executor,  he  can  have  no  manner  of 
right. 

It  was  infilled  on  the  other  fide,  that  though  the  houfes  are 
chattels  real,  yet  they  are  equally  included  in  the  order  for  a 
receiver  upon  the  perfonal  eflate,  with  any  other  part ;  and  that 
as  Sir  Robert  Rich,  in  purfuance  of  this  order,  has  paid  in  the 
bank  bills,  the  houfes  ought  alfo  to  be  delivered  up  by  the  peti- 
tioner, efpecially  as  he  forcibly  came  into  the  poiTeffion  of  them, 
by  turning  out  Sir  Robert  Rich,  who,  from  the  death  of  Sir 
Charles  Willis,  till  that  time,  had  the  quiet  e  ijoyment  of  the 
houfes. 

Lord  Chancellor, 

If  the  difpate  was  only  who  had  a  right  to  thefe  houfes,  it 
might  perhaps  be  juft  for  me  to  order  the  polFcfliGn  to  be  delivered 
up  to  Sir  Robert  Rich,  who  had  it  originally,  at  the  death  of  Sir 
Charles  Willis. 

For,  notwithflantling  a  will  is  not  proved,  the  executor,  in 
tlie  eye  of  the  law,  is  confulered  as  having  fome  authority ;  for 
even  before  probate,  he  may  fo  far  ail,  as  to  get  in  and  receive 
his  teltator's  e{l:aLe(i),  or  rcleafe  debts  (2 J,  or  even  bring  ac* 

(i)  Writ.  OJf.  Ex.  34.  Fide  Pblpps  (2)  MicLIkton's  cafe,  5  Co.  2%.  a, 
V.  6tev:Ard,  antt  I  vol.  2 S3.  9  Co.  39.         Plo'vjd.  281*    Co.  L'ltt, 

292.  b.  ante  1  vol.  46 i. 

ti^: 
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tions  for  them,  though  at  the  trials  indeed,  the  law  will  oblige     Wills  v» 
him  to  produce  the  probate  ( i ),  fo  that  an  heir  at  law,  or  next  of 
kin,  is  very  far  from  being  juftifiable  in  forcibly  turning  out  an 
executor. 

But,  however,  as  the  executor  Sir  Robert  Rich  has  applied  to 
this  court,  I  fliall  make  it  the  condition  of  my  order,  upon  the 
petitioner,  to  deliver  up  pofleffion  that  he  Avail  do  it,  provided 
all  proceedings  at  law  upon  the  indidment  for  a  forcible  entry 
be  ft  aid. 

If  both  parties  in  this  cafe  had  not  brought  their  bills,  and  The  Spiritual 
fubmitted  the  matters  in  difpute  to  chancery,  I  fhould  have  been  0^000 trove rtcd 
inclined  to  have  left  the  whole  to  the  difcretion  of  the  fpiritual  ^vliis,  appoint  ao 
court,  who  in  cafes  of  controverted  w^ills,  appoint  an  adminiftra-  adminiftrator, 
tor,  pendente  litey  to  take  care  of  the  eftate.  ukfcare  of 

«llate. 

Where  a  perfon,  let  him  be  heir  at  law,  or  next  of  kin,  or  where  a  perfon, 
any  other  man  whatever,  keeps  pofleffion  of  the  teftator^s  real  or  whether  he  is  aa 
leafehold  eftate,  fuch  an  adminiftrator  is  intitled  to  bring  eie^l:-  ^^^'^  '^VfY' 

r         1  ri  rr  rr  noxt  of  kin,  Ot 

ments  lor  the  recovery  or  the  poilemon ;  mdeed,  this  did  admit  any  other  maa 
of  a  doubt  in  courts  of  law  for  a  confiderable  time,  but  is  now  whatfoever, 
fully  fettled,  ever  fmce  the  cafe  of  Walker  verfus  Wallajion,  in  of  thcteSs* 

the  court  of  Kin^S  Be7ichy  2  P.  Wms,  576.  real  or  perfond 

eftate,  fuch  aa 

^dcriiniftrator  Is  Intitled  to  bring  ejedments  for  the  recovery  of  the  poiTeifioiU 

The  petitioner  was  allowed  a  month  to  provide  himfelf  with  a 
lodging,  before  he  quits  the  pofTeirion  (2). 

(i)  I  Rol.Ah.  917.  A.  2.    Duncomhv.       (2)  PofTcfTion  decreed  to  be  delivered 

Walker^  I  Vent.  370.    5  Co.  28.        Co.  to  the  receiver.  Reg.  Lib.  B.  I741.  fol. 

Litt.  292.  if,  ante  j  vol.  46 1.    Mitchell  263. 
V.  Smart,  poji.  3  vol.  607. 


Newjham  verfus  Gray^  April  2,  1742,  Cafe  290. 

TH  E  plaintiff  had  obtained  letters  patent  of  the  crown  for  ^d^^ol^iiS'^'*' 
a  new  invention  of  fire  engines.  the  anfwer  full 

enough,  and 

<JIre£ted  an  ifluc  upon  the  merits,  this  is  not  hearing  a  caufe  upon  bill  andanfwer  only,  but  a  fublec^uent 
proceeding,  and  therefore  cue  of  the  rule  of  dil'milTion  with  forty  Ihiiiings  colls. 

A  bill  was  brought  by  him  to  eftablifli  his  letters  patent,  and 
for  a  perpetual  injunclion  againil  the  defendant,  who  had  taken 
upon  him  to  make  and  vend  thefe  fngines,  notvvithftanding 
the  plaintiff  had  the  fole  right  and  property  under  the  letters 
patent. 

The  defendant,  by  his  anfwer,  infifted  it  was  not  a  new  in- 
vention, fo  as  to  intitle  the  plaintiff  to  an  injundlion. 

There  was  no  replication,  but  the  caufe  came  on  at  the  llolls, 
'ppon  bill  and  anfwer,  in  September  1740,  before  Mr.  Jultice 
Parker,  who,  not  thinking  the  anfwer  fuilicient,  directed  an 
action  at  law  to  be  brought  by  the  plaintiff,  for  a  breach  of  the 
letters  patent,  and  retained  the  bill  for  a  twslvemonthj  the 

plaintiff 
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NEW5HAM  V.  plaintiff  was  nonfuited  at  law  upon  the  merits;  and  tlic  caufe  is 
now  fet  down  by  the  defendant  for  a  difmiihon  of  the  bill,  and 
for  cofts. 

Lord  Chancellor, 

The  only  queftion  is,  as  this  is  a  caufe  upon  blU  and  anfwer. 
Whether  the  court  is  bound  to  difmifs  it  only  with  forty  {hil- 
lings cofts  ? 

It  is  true,  this  is  the  general  rule  of  the  court,  but,  in  this 
cafe,'  I  am  of  opinion  it  ought  to  be  difmiffed  with  cofts,  to  be 
taxed  by  a  Mailer. 

The  prefent  cafe  differs  from  all  thofe  v/here  forty  fhillings 
cofts  are  given  for  this  did  not  properly  come  upon  bill  and  an- 
fwer only,  beca^afe  here  the  court  did  not  think  the  anfwer  full 
enough,  and  therefore  diretled  an  iffue  upon  the  merits ;  and 
therefore  I  do  not  hear  the  caufe  upon  bill  and  anfwer  only,  but 
upon  the  verdicl,  which  is  a  fubfequent  proceeding  beyond  the 
bill  and  anfwer,  and  this  is  a  plain  diftiri£lion  out  of  the  common 
rule. 

I  gave  dire£tions  to  the  regifter  to  fearch  for  cafes  in  point,- 
but  tliey  have  not  found  any  as  yet  j  however  there  are  feve- 
ral  that  are  analogous  and  fimilar  to  this,  if  not  exactly  the 
fame  (i). 

Whfere  a  caufe  is  As,  fuppofe  a  bill  was  brought  to  redeem  a  mortgage,  where 
referred  to aMaf-  the  defendant,  the  mortgagee,  fubmits  by  his  anfwer  to  be  re- 
deemed, and  the  caufe  is  heard  upon  bill  and  anfwer,  and  re- 
ferred to  a  Mafter  to  talce  an  account  of  what  is  due  for  prin- 
the  reicrence  as  dpal,  intcrcft,  and  cofts,  and  to  appoint  a  day  to  redeem  j  if 
ceedmg^be'yond'  ^^'■^  mortgagor  does  not  redeem  on  the  day,  the  court  will  difmifs' 
the  bill  and  an-  the  bill  with  cofts,  to  be  taxed  by  a  Mafter,  confidering  the 
dTfSf^'dic'^^b  11  ^^'^^'^^^'^^  ^3  a  fubfequent  proceeding  beyond  the  bill  and  an^ 

with  collo  to  be  fwcr. 
taxed. 

Where  principal         hkewifc,  on  a  bill  brouf^ht  to  be  relieved  a^ainft  the  penalty 

and  mtereft  on  a     ^      ,        ,        ,  ,  .     V     ,  ,  ^  ,  .  n    •  ' 

bond  is  not  paid  of  ^  bond,  where  tne  prmcipal  money  lent,  and  mterelt  is  not 
Oil  the  day  iixed  paid  on  the  day  fixed  by  the  Mafter,  on  the  caufe  being  fet  down 
^he  d^Snt's'  ^^g'^^^'  ^7  ^^'^  defendant,  the- bill  will  be  difmiffed,  with  cofts  te 
fctting  down  the  be  taxed  by  a  Mafter. 

caufe  again,  the 

bill  will  be  difmiiTed  wiih  coils  to  be  taxed. 

[  2o8  ]        Before  4         r.  16- feci.  23.  for  the  amiCndment  of  the  law, 

Vv^hcre  a  plain-  this  court,  upon  motlon,  ufed  to  difmifs  bills  for  want  of  profe- 

tiff,  nricreiy  to  cutiou,  With  twenty  fliillings  cofts;  but  the  a£l  has  provided, 

?Ji\c/vep"cs>  upon  the  plaintiff's  difmiffing  his  own  bill,  or  the  deferidant'3 

and  .uterwanis  difmiffmg  the  fame  for  want  of  profecution,  the  plaintiff  in  fuch 

%v,i;ui;aws  his  f^ij-  {hall  pay  to  the  defendant  his  full  cofts,  to  be  taxed  by  a 

j-'-plication,   and  i-    J  '  J 

fees  it;  down  on  iMaiLer. 
bill  and  anfwsr 

only,  that  it  may  be  dlfiniHed  with  forty  flilUjngs  cofts,  this  is  evading  tho  juflice  of  ihe  court,  fof 
otberwife  he  mail  have  p.ud  the  full  cofts. 


ter  to  take  an 
accoa-ic,  the 
coui-t  looks  on 


{4)  Fide  Sutton  V.  Stone,  ante  1 01. 
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But,  fince  the  Tide,  another  niconvenience  has  arifen,  which  NEwsHAwr. 
fhould  make  the  court  incline  as  much  as  they  can,  confidently  ^^^^y. 
with  their  own  rules  and  juftice,  for  difmifhng  bills  of  this  fort, 
with  cofts  to  be  taxed  *,  and  that  is,  a  mean's  bringing  a  bill 
upon  a  frivolous  account,  who,  in  order  to  keep  his  caufe  alive, 
replies,  and  afterwards  moves  to  withdraw  his  replication,  and 
that  he  may  be  at  liberty  to  amend  his  bill,  and  if  the  motion  is 
granted,  he  then  fets  it  down  upon  bill  and  anfwer  only,  that  ic 
may  be  difmifled  upon  forty  (hillings  cofts,  which  is  evading  the 
juftice  of  the  court ;  for  otherwife,  if  he  had  not  withdrav/n  his 
replication,  he  would  have  paid  the  full  coRs. 

Therefore  his  LordOiip  feemed  inclinable  to  alter  the  courfe  of 
the  court  with  regard  to  forty  {hillings  cofts  only,  in  cafes  of  dif- 
miffion  upon  a  bill  and  anfwer,  as  it  is  a  hardlhip  upon  the  de- 
fendants to  be  put  to  great  expences,  with  motions  and  other  ni* 
terlocutory  proceedings,  and  yet  not  to  be  allowed  any  more  than 
forty  {hillings  cofts  ( i ). 

(l)  Bill  difmilTed  with  colls  to  be  fob  190.  yohn/onv.  Broiun,  po^.  ^  vol.  i,- 
taxed  by  the  Matter.    Reg,  Lib,  5.  1741.    Manfell  v.  Bowles ,  1  Bro.  Cha.  Re^.  403. 


Eajler  Ttrmy  Jpril  2*iy  1 748.  Cafe  210, 

LORD  Chancellor  altered  this  day  the  courfe  of  the 
court,  in  regard  to  difmiffing  bills,  where  the  caufe  is  fet  v/hcre  the  caufe- 
down  upon  bill  and  anfwer  only,  or  where  it  is  fo  fet  down  after  '^^/^^  down  on 
withdrawing  a  replication,  and  ordered,  that,  for  the  future,  it  cniy,^crw^aerric 
fhould  be  left  to  the  difcretion  of  the  court,  according  to  the  me-  is  ib  fet  down 
rits  of  the  cafe,  to  difmifs  the  bill  with  forty  {hillings  coilr.,  or  ^^^^"^  wkhdraw- 
cofts  to  be  taxed  by  a  Mafter,  or  with  no  cofts  ;  an  order  was  it  AaH  L' "i'^"* 
drawn  for  this  purpofe,  was  ordered  to  be  read  in  court,  and  his  cretionaryin  the 
Lordftiip  direded  it  afterwards  to  be  fixed  in  the  Reoifter's  ^ourt  tor  the  fti, 

OmCC.  wich  forty  fliil- 

lings  cofts,  or 

«ofts  to  be  taxed,  ©r  with  no  cofts;  and  an  order  for  this  purpofe  dlrcEled  to  h(  fixtd  in  the  Ri^iJIir's  cfficc. 


Jj>nl  27,  1748.  [  Qlfep  1 

Ordo  Curia, 

THE  Right  Honourable  the  Lord  High  Chancellor  of 
Great  Britain^  taking  into  confideration  the  prefent  courfe 
of  this  court  in  relation  to  cofts  to  be  ordered  upon  difmiffions 
of  bills,  in  caufcs  brought  to  a  hearing  upon  bill  and  anfwer, 
which  cofts  are  only  forty  (hillings,  whereby  the  plaintiffs  are 
frequently  encouraged  to  bring  frivolous  and  vexatious  bills,  ?.nd 
to  fet  fuch  caufes  down  for  hearing,  to  prevent  the  fame  being 
difmifTed  with  cofts  for  want  of  profecution  (in  which  cafe  the 
defendant  w^ould  be  intitled  to  his  full  cofts,  to  be  taxed  by  a 
Mafter)  by  means  whereof  much  unneccfiary  trouble  is  given  to 
the  court  in  hearing  fuch  caufcs,  and  defendants  are  frequently 

put 
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put  to  a  very  great  expence,  for  which  (according  to  the  prefenft 
courfeof  the  court)  they  receive  no  other  fatisfadion  than  fuch 
forty  fhilUngs  coils. 

His  Lordftiip  therefore,  to  difcourage  fuch  praftice,  doth 
declare  and  adjudge,  that,  for  the  future,  the  faid  courfe  or 
pra6lice  fliall  be  varied  and  altered  ;  and  that  where  any  caufe 
fliall  be  brought  to  a  hearing  upon  bill  and  anfwer,  and  fuch  bill 
fiiall  be  difmiffed,  this  court  may  and  is  at  liberty  to  dire£i;  and 
order  fuch  difniiflion  to  be  either  with  forty  (liillings  cofls,  or 
with  cofts  to  be  taxed  by  a  Mafter,  or  without  cofts,  as  the 
court,  upon  the  nature  and  merits  of  the  cafe  fliall  think  fit : 
And,  that  all  perfons  concerned  may  take  notice  hereof,  it  is 
.  ordered,  that  this  arder  be  entered  with  the  Regifter,  and  copies 
thereof  fet  up  and  affixed  in  the  pubiick  office  of  the  Six  Clerks, 
and  Regifter  of  this  court. 
A»  well  on  com-     The  fame  day  his  Lordfliip  made  another  rule  for  regulating 
iniffions  ta  take       prafticc  of  the  court  •,  that  as  well  upon  commiffions  to  take 
in  dircouttry,^^  anfwers  and  pleas  in  the  country,  as  before  the  Mafters,  com- 
as before  the      miffioncrs  fliaii  fee  that  defendants  fign  their  anfwers  or  pleas  for 
Mafters,  com-         future,  becaufc,  as  it  has  been  moil  ufual  hitherto  for  com- 

zniffioners  iball  '  '  -i  i-ri 

izc  the  defend-  millioners  to  return  the  aniwers  and  pleas  without  being  iigned 
(uits  fign  their  by  the  parties,  an  inconvenience  might  arife  from  it,  as  it  would 
SX^faturer'      difficult  to  frame  an  indiament  againft  them,  if  they  fhould  be 

guilty  of  perjury  in  their  anfwers. 

The  following  order  drawn  up  for  this  purpofe  was  read  in 

court* 


Ordo  Curi^. 

THE  Right  Honourable  the  Lord  High  Chancellor  of 
Great  Britain  taking  notice,  that  anfwers  and  pleas  taken 
by  commiffion  in  the  country,  are  frequently  returned  without 
being  figncd  by  the  defendants,  fwearing  fuch  anfwers  or  pleas, 
by  means  whereof  it  may  be  very  difficult  to  convi61:  any  de- 
fendant of  perjury,  who  lhaii  have  bcci-v,^uilty  thereof  in  fuch 
anfwer  or  plea  ;  and  that  it  is  now  the  conftant  pra£lice  for 
defendants,  who  fwear  their  anfwers  or  pleas  before  a  Mafter 
ot  this  court,  to  H^^n  the  fame  at  the  time  of  taking  fuch  an- 
fwers or  pleas  :  his  Lovdffiip  doth  therefore  order,  that  from 
9:id  after  the  firll  day  of  Trijiify  term  next,  all  anfwers  and  pleas, 
as  well  tiiofe  which  fnnil  be  taken  by  commiffion,  as  thofe 
wliich  ihall  be  taken  before  any  mailer  of  this  court,  be  figned 
by  the  panics  l\vearii;g  fuch  anfwers  or  pleas  in  the  prefence  of 
the  Mailer,  or  of  tlic  eommiffioners  before  whom  the  fame  ffiall 
be  taken  rcfpe<£livciy  and  that  all  parties  concerned  may  take 
notice  hereof^  and  ail  accordingly,  it  is  further  ordered,  ihat 
this  order  be  e\uered  with  the  regiller,  and  copies  thereof  fet  up 
and  axlHed  in  iiie  publi'jk  offices  of  the  hx  clerks  and  regifter  of 
this  court. 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


."Plitnht  verfus  Penfon^  a  caufe  by  confent,  Jpril  3,  1742.  Cafe  211. 

MR.  Penfouy  the  teflator,  who  was  the  ccJJuique  trujl  of  a  5^  c.  ante  51. 
real  eftate,  made  a  mortgage  of  it  in  fee  (i),  and  the  Semb. 
equity  of  redemption  being  in  him,  he,  by  his  will,  cjave  and  a 

y     'c   ^        1  •     ,  r  1        T  •    1    •      r  1  1  0^  a  real 

deviled  to  his  dear  Ion  and  to  his  heirs  for  ever  the  mortgaged  g^^te,  made  a> 
premiffes,  fubje£l  neverthelefs  to  the  payment  of  his  debts,  an- mortgage  upon  It 
nuities  aad  legacies,  and  died  indebted  by  bond  and  fimple  con-  I"s^JiJ;  e^Jj^^fi-y^^^^ 
trad,  redemption  to 

hisfon  and  his 

heirs,  fubje<5l:  to  the  payment  of  his  debts,  and  died  Indebted  by  bond  and  fimple  contradl ;  as  this  v/as  a 
mortgage  of  the  whole  inhcrit.ince,  and  notliing  remaining  in  the  mortgagor,  the  bond-creditor  can  hava 
'  no  perterence,  but  mud  be  paid  pari  pajjk  with  other  creditors. 

The  queftion  in  this  cafe  was,  if  the  alTets  of  the  teflator  are 
legal  or  equitable  ;  and  whether  the  fimple  contrail  creditors 
are  to  come  in  pari  pctjfu  with  the  bond- creditor,  who  is  the 
plaintiff ;  or  whether  he  fhall  be  paid  firil  in  a  courfe  of  admini- 
Itration. 

Mr.  Cox^  who  was  counfel  for  the  bond-creditor,  infifted,  that 
the  affets  of  the  teftator  mull  be  confidered  as  legal ;  becaufe, 
iiotwithltanding  the  devife  to  the  heir,  it  is  exa6tly  the  fame    [  291  \ 
as  if  the  lands  defcended  to  him  with  a  charge,  and  therefore  the 
fimple  contract  creditors  ought  not  to  come  m  pai-i  pnjfiu 

He  cited  the  cafe  of  Lord  Majfam  verfus  Harding  (2),  in  the 
court  of  Exchequer^  I734>  where  an  equity  of  redemption  was 
held  to  be  legal  afiets  ;  but  I  muft  be  fo  candid  as  to  owm,  that 
Lord  Chief  Daron  Comyns  took  this  dillin6lion,  that  if  it  was  a 
mortgage  for  years,  then  it  would  be  legal  aiTets,  becaufe  the 
whole  intereft  was  not  gone  from  the  mortgagor,  the  reverfioa 
in  fee  being  left  in  him  ;  otherwife  where  it  is  a  mortgage  in  fee; 
ar.d  before  Mr.  Verney  at  the  Rolls ^  the  cafe  of  Spencer  verfus 
Bfjin,  in  Mich,  terniy  1734  (3),  was  determined  upon  the  au-. 
thorlty  of  Maffam  and  Harding  \  he  cited  alfo  Fremoult  verfus 
Dcdire,  et  e  con.  I  P.  W,  430.  in  which  Lord  Adacclesfield  held, 
where  one  devifes  his  lands  for  payment  of  his  debts,  bonds  and 
fimple  contrail  debts  (liall  be  paid  equally  ;  but  if  he  only  charges 
his  lands  with  the  payment  of  his  debts,  fo  that  the  land  defcenda 
fubjecV  to  the  debts,  the  bonds  lhall  be  preferred  before  tlie fmpl^ 
contract  debts. 

Mr.  Attorney  General,  for  the  fimple  contra61:  creditors,  in- 
filled, that -a  devife  to  an  heir,  of  an  eilate  charged  with  debts, 
is  cxa6lly  the  fiime  thing  as  devifing  it  in  trull  to  him  for  the 
payment  of  his  debts,  and  then  they  are  equitable  aliets,  and  all. 
creditors  are  intitled  to  come  va  pari pajfu. 

The  bond-creditor  in  tliis  cafe  chnnot  recover  at  law,  becaufe 
the  teilator,  who  was  the  obligor,  had  not  the  legal  eitatc,  it  be- 


(1)  In  this  mortgage  one  Benjamin 
Toiuvg  joined,  who  feems  to  have  been 
the  trujlec.  ]3ut  in  the  decree  Lord 
Uardvjicke  directed  thq  Mailer  :o  enquire 


whether  Bcninmin  Toung,  an  irfantt  was 
a  truilee  wiiiiin  the  liat.  7  A;i:ie» 

(2)  Biiiib.  5:19.  S.  C. 

(5-)  ndc  3  CWi  P.  IV.  344,r,o:«  3. 


29?  CASES  Argued  and  Determined 

PtiT?ricET  V.  Ing  a  truft  eftate,  and  in  mortgage,  and  therefore  was  obliged  to 
ENsoN.     corne  into  this  court  for  a  fatisfadlion. 

Mr.  Moretorjy  on  the  fame  fide,  cited  the  cafe  of  Kent  verfus 
Craigs,  between  the  feals  after  Michaelmas  term^  174 1?  the  que— 
ftlon  there  arofe  upon  the  will  of  Mr.  Wrottejley^  whp  bequeath- 
ed, after  his  lawful  debts  are  paid,  and  funeral  expences  are  de- 
frayed, ail  he  is  now  in  poffefTion  ofj  or  any  wife  intitled  to,  to  his 
aunt  Mrs.  Craigs,  and  made  her  executrix,  and  yet  held  by  Lord 
Hardzuicke  that  they  are  equitable  and  not  legal  afiets>  and  that 
creditors  muft  come  in  pari pajjli. 

Lord  Chancellor, 

If,  in  the  cafe  of  Lord  Majpm  verfus  Harding^  it  was  a 
mortgage  in  fee,  the  bond -creditor  could  not  come  at  it,  as  the 
obligor  had  not  the  legal  eftate  ;  for  I  think  my  Lord  Chief  Ba- 
ron Cornynsh  diftinciion  was  right  in  that  cafe,  between  a  chattel 
mortgage  and  a  mortgage  in  fee. 
r  292  ]       I  Hiould  be  glad  to  be  informed,  whether,  there  is  any  inftance. 
No  inftance       where  an  equity  of  redemption  has  ever  been  held  to  be  liable  to 
where  an  equity  the  cxecution  of  a  boud-crcditor  in  the  life  of  the  mortgagor  ( i ); 
harbTe^  h^eld  to      which  the  couufcl  in  this  cafe  made  anfwer,  they  could  not 
be  liable  to  ttie  recolie61:  any  inftance  where  it  had  been  fo  held. 

execution  of  a 

bond-creditor,  in  the  life  of  the  mortgagor,  m 

The  particular  queftlon  here  is,  whether  the  creditors  fiiall 
come  in  pari  paffuy  or  whether  a  bond-creditor  is  intitled  to  the 
preference. 

The  teftator  was  never  intitled  any  otherwife  than  as  cejliil  qtie 
trujl  of  a  real  eftate,  which  he  mortgaged,  and  having  confe- 
quently  the  equity  of  redemption  of  a  truft-eftate,  makes  his 
will,  and  devifes  to,  l^c.  {Vide  the  ivill  as  before  fated  J  then  dies 
indebted  by  bond  and  fimple  contraft. 

The  firft  queftion,  fuppofing  the  teftator  had  been  feifed  of 
a  legal  eftate,  is,  whether,  by  force  of  the  will,  this  is  not  out  of 
the  ftatute  of  fraudulent  devifes,  3  tsf  4  WilL  is'  Mar.  chap*  14. 
this  depends  clearly  upon  the  conftiu6lion  of  that  ftatute.  By 
this  a<5i:  "  all  wills,  difpofitions  or  appointments  of  lands  or  tene- 
"  ments,  ^V.  whereof  any  perfons,  at  the  time  of  their  deceafe, 
**  ftiall  be  feifed  in  fee- fmiple  in  poffeftion,  reverfion  or  remain- 
"  der,  or  have  power  to  difpofe  of  the  fame  by  their  laft  wills, 

ihall  be  deemed  and  taken  (only  as  againft  creditors  by  bond 

or  fpeclalty  binding  the  heir  J  to  be  fraudulent  and  void  ;  and 
*'  every  fuch  creditor  fliall  have  his  aftion  of  debt  upon  his  and 
"  their  bonds  and  fpecialties,  againft  the  heir  at  law  of  fuch  ob- 
**  llgcrs  and  fuch  devifecs  jointly." 

Now  before  the  making  of  this  of  parliament,  at  common 
law  a  bond-creditor,  where  the  land  w;is  devlfed,  had  no  remedy 
againft  the  devlfee,  and  therefore  this  ftatute  has  taken  care  that 
fuch  a  devifee  ftiall  not  prevent  the  remedy. 

Then  comes,  the provfo  :  "  Provided  always,  that  where  there 

hath  been  or  fliall  be  any  limitation  or  aifpofition  of  lands  or 


(i;  Vidf?  Lyf.sr  v.  DoUand,  3  Bro.  Cha.  Rep.  478.    Fef.  jun.  431.  S.  C. 

2  tenements 
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tenements  for  the  raifing  or  payment  of  juPc  debts  or  portions  Px-vt:ket  y. 
for  diildren,  other  than  the  heir  at  jaw,  in  parfuance  of  any  Pi«son. 
marriagc-coritra6t  or  agreement  in  writing,  bona  fide  mac!^  be- 
fore  marriage,  the  fame  and  every  of  them  (liail  be  in  full 
force  (I)."  ' 
The  confequence  of  this  provifois,  that  it  operates  by  way  of 
exception  upon  fuch  devifes  as  are  for  payment  of  debts ;  for 
this  claafe  does  not  give  any  new  force  to  the  hiw  in  this  particu- 
lar cafe,  but  leaves  it  juil  as  it  fuood  before  the  making  of  the 

The  quefiiion  will  be  then,  Whether  the  devife  here  has  broke 
the  defcent ;  if  it  has,  then,  in  point  of  law,  all  confequences 
infifted  on  by  Mr.  Aitorfiey  General  v/ill  follow  :  ,for  the  bond-  f  29 j  ] 
creditor  is  deprived  of  his  remedy  at  Jaw,  and  forged  to  come 
into  this  court :  but  if  it  has  not  broke  the  defcent,  then  this 
€t)urt  has  no  right  to  take  from  a  fpecialty-creditor  his  remedy  at 
law. 

As  at  prefent  advifed  I  do  conceive  it  does  not  break  the  de-  If  thefameeftat* 
fcent;  and  for  this  purpofe  vide  Clark  verfus  Smith,  i  Salk.  241.    Periled  to 

•    T      i^i-rTo-       rT-»-»     •  1  1  1111        ■  r  which  he  would 

in  Lord  Chief  Juitice  Ureby  s  time,  where  the  court  held  that,  if  ha^g  taken  by 
the  fame  efliite  is  devifed  to  H,  which  he  would  have  taken  by  defcent,  he  is  in 
defcent,  he  is  in  by  defcent,  notwithftanding  the  polTibllity  of  a  <^cfcenu 
charge  ;  if  fo,  I  do  not  know  that  a  court  of  equity  has  ever 
taken  away  from  a  bond-creditor  his  right  which  he  has  at 
law  (a).    The  cafe  of  Freemoult  verfus  Dedire  comes  very  near 
the  prefent. 

In  the  fifth  feiSlion  of  the  f{:atute  of  fraudulent  devifes,  Vvdiich 
relates  to  the  heirs  at  law  aliening  the  land  defcended  in  order  to 
avoid  the  payment  of  juft  debts  before  action  brought  againft  him, 
it  is  enacted,     that  fuch  heir  lhall  be  anfwerable  for  fuch  debts 
*^  to  the  value  of  the  land  fo  aliened,  i^c,  in  which  cafes  allcredi- 
tors  fliail  be  preferred  as  in  actions  againfl:  executors  or  admini- 
ftrators,  and  fuch  executions  lhall  be  taken  out  upon  any  judg- 
ment  fo  obtained  againft  fuch  heir  to  the  value  of  the  fame 
land  as  if  the  fame  were  his  own  proper  debt but  as  to  that 
part  in  the  firft  provifo,  which  takes  notice  of  a  devife  for  raifing 
portiorra,  it  is  fo  darkly  penned  that  1  do  not  well  underftand 
the  ;Tfieaning  of  it. 

I  think  this  cafe  differs  from  Kent  verfus  Craig^  cited  by  Mr.  A  dcvift  ofan 
MoretoHy  for  there  the  teftator  firfi:  charged  his  lands  v/ith  the  cftate^chargad 
payment  of  his  debts,  and  then  devifed  the  eftate  fo  charged  to  a  ment  o/debts"  to 
collateral  relation,  fo  that  being  a  devife  to  a  flranger,  the  de-  a  collateral  leia- 
fcent  was  broke,  and  there  was  no  remedy  but  from  the  fiatute,        being  a de- 

J         r  .11-  J  r  1-        •  -11      /  vuetoafuanger, 

and  conicquently  there  v/as  a  ground  for  making  it  equitable  af-  the  dcicent  is 
fets  :  but  in  Freemoult  verfus  Dedire  the  defcent  was  not  broke  :  broke,  and  it  is 
In  Kent  verfus  Craig  the  whole  refted  upon  the  ftatute,  for  not 
only  a  devife,  but  an  appointment  for  payment  of  debts,  are  enu- 

(l)  With  refpect  to  the  conftrudion        (2)  Contra  Hargrave  \,  Fi^idaU  iBro, 

of  this  claufe,  -jide  Earl  of  Bath  v.  Earl  Cha.  Rep.  136.  in  note  136.    Bat/on  v. 

of  Bradfordy    2  Fef.  590.      Lingard  v.  Lindegreen^    2  Bro.  Cha.  Rep.  94.  Sec 

Earl  oi  Derby,  i  Bro.  Cha  Rep.  31 1.  I  39.  Blatch  V.  IVdder,  ante  I  Vol.  420.  note. 

Hu?hes  V.  Doulberii  2  Bro,  Ck>a.  Reb.  614... 

Vol.  IL  T  ^  merated 
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Plunkett.  merated  In  the  enafting  claufe :  here  the  d-^Xcent  is  not  brokCj 
PiiN&oN.     g^j^  ^i^Q  creditor  m?,y  have  his  remedy  at  law  fuppofmg  the  tefta- 
tor  to  have  b'fen  feifed  of  the  legal  eftate. 

But  the  fecond  queftion  will  be,  Whether  an  equity  of  re- 
de'Tspiion  of     nortgc.ge  in  fee  of  a  truR-eftate  ought  to  be  confi- 
de:-':;d  as  1   ;  ■  or  enuit  f!  le  affets  ( i ). 
Where  a  mere       ]  A.    -     c       :  11  a  mere  truft-cflate  defcends  upon  an  heir  at 
fc-nds  uton'^an   ''^  ^'    '        '  '  conrulered  as  legal,  and  not  as  equitable  af- 

heirathw,  i:  i^u  ^  A  th  s  toun  led  upoii  the  third  clauf*"  of  the  flatuce, 
vviUbeconiiier-  J  i\  c  .  c' '.l:y-crcditor  hi»  remedy  at  law  by  an  action 
nor  V  c  cju  ,'■^12  ^'^  ^e-^t  a  mft  the  heir  of  the  obli,ci:or,  but  it  has  not  made  a 
alTeti.  rn•^^^3     -Ti  fee  of  a  trull-eftate  fubjed;  totbe  fame  thing. 

^  2iy^  ]        li  tl  ere  is  a  mortgage  for  a  t^oufand  years,  and  the  reverfion 
Arev  riionii    hif'^efp/i-  ]  \    he  mortgagor,  it  will  be  legal  afiets  (2),  becaufe 
fee  being  in  the  I  ;3  boiiJcv  'J'  OF  might  have  judgment  agaiuft  thehe4rof  the  ob- 
mo.tgig )i  oil  i    i  -  rj         a  f:'/Jet  executio  till  the  reverfion  come  into  pofleffion  j 
^    /  .'-^  ;cr.-  it  IS  a  mortga<Te  of  the  whole  inheritance,  I  do  not  fee 

iflets,  bee  u  '  .it  remedy  a  bond-creditor  can  have  to  make  it  affets  at  law  ; 
the  bo^^d-c.  if  ^hc  fpeciakv-creditor  fhould  bring  an  a£lion  againft  the 

Judgmenras^^n^ft  ^ ^eir,  he  may  plead  riens per  dlfcent, 

the  heir  of  .he 

obii^')r,  and  a  ccjjet  execuiic  till  the  reverfion  comes  into  pofl'effion. 

Where  a  phin-  Therefore  if  the  plaintiiF  is  under  a  neceflity  of  coming  here 
tiiT,  a  fpeciairy  for  relief,  this  court  will  2.0:  according  to  it's  known  rule  of  doing 
credicor,  nruit    gqu^l  iufticc  to  all  crcditors,  without  any  diftindion  as  to  prio- 

corne  here  ror  *  ^ 

relief,  cue  court  rity. 
will  do  -.qual 

^uflice  to  all  creditors,  without  any  diftindlion  as  to  priority. 

"  His  Lordfhip  declared  the  will  of  Thomas  Penfon  ought  to 
be  eftabliilied,  and  the  truft.s  thereof  performed;  and  decreed 
the  fame  accord  ugly  *,  and  direcied  an  account  of  his  perfonal 

*^  eftate,  and  to  be  applied  in  payment  of  his  debts,  in  a  courfe 
of  adminiftration  ;  and  if  that  fhould  not  be  fufficient,  then  an 
account  to  be  taken  of  the  rents  and  profits  of  the  teftator*s 
real  eftate,  ^nd  to  be  applied  in  payment  of  the  teftator's 
debts,  not  latisfied  out  of  his  perfonal  tdi-Mt^  pan  pfiffiu  And 
in  cafe  the  perfonal  eftate,  and  rents  and  profits  of  the  real 
eftate  of  the  teftator,  fhall  not  be  fufhcient  to  pay  his  debts,  it 
was  ordered,  with  the  confent  of  the  mortgagees,  that  the  real 
eftate  fliould  be  fold,  and  the  money  arifing  by  the  fale,  after 

"  pavment  of  the  mortgages,  was  direfted  to  be  appHed  in  dif- 
charge  of  what  ft  all  be  remaining  due  to  the  other  creditors 
of  n'le  tt'ftiitor /iz/r/  pajlu.  Atul  if  any  of  the  creditors  hy  fpe- 
nailvh?.vQ  txhauftccl  niiy  part  of  die  teftator's  perfonal  eftate  in 
fatisfa6lion  of  their  debts,  then  they  were  not  to  come  upon  or 


(1)  ViJe'Co'ey.  Warden^  \  Vern^ 
Plucknet  v.  K\rky  ibid.  411.     Sa^Jcy  w 
iinn.'jn\  2  Vern.  61.     Tre^.or  v.  Penyor^ 
J  Cha.  Ca.  1 48.    Barthrop  V,  VVef.,  2  Cb, 
Hep.  62. 


(2)  Seci/is  where  the  jnortgagor  has 
hirafelf  but  a  term  of  years.  Tlie  ctife 
ot  the  creditors  of  Sir  Charles  Cox.,  3  P. 
W.  Hwtu-ell  V.  Chitters,  Amh.  308. 

receive 
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"  receive  any  further  fatisfaftion  out  of  the  tcflator's  real  eflate, 
until  the  other  creditors  (hall  thereout  be  made  up  equal  to 
them  (I)." 

(l)  Reg.  Lih.  B.  1741.  foh  228. 


Wharton  \cx [us  IFharto/iy  Afay       1740.    Petitions*  Cafe  212. 

THE  Datchefs  of  Wharton^  who  is  the  defendant,  pcti-  The  defendant 
tions  that  flie  may  be  at  hberty  to  amend  her  anfwer  by  he^anwrby"* 

adding  a  new  fa6l.  adding  a  new 

fa6t  J  granted  on  the  particular  circuniftances  of  her  cafe  (i). 

L6rd  Chancellor, 

The  molt  common  cafe  of  amending  anfv/ers  is,  where  V/here  a  defend- 
through  inadvertency  a  defendant  has  miftaken  a  ta^l,  or  a  date,  ^^^^  ^  a  date" 
there  the  court  will  give  leave  it  fhall  be  amended,  to  prevent  a  the  court  win 
defendant  from  beine  profecuted  for  perjury.  s^ve  him  leave 

°  ^  r    J     ^  ♦()  amend  his 


anfwc 


But  here  the  queftion  is,  Whether  the  court,  upon  fuch  an     [  295  ] 
amendment,  will  likewife  permit  a  defendant  to  add  any  new 
facl  to  the  anfwer ;  and,  upon  the  circumftances  of  this  cafe,  I 
am  ofopiiiion  the  defendant  ought  to  have  this  liberty. 

The  Dutchcfs  of  Wharto?i^  in  her  anfwer,  refers  to  marriage 
articles,  which  were  executed  in  Spain^  and  confequently  makes 
it  incumbent  upon  her  to  produce  them  :  Now  it  feems  the 
cuftom  in  Spain  is»  to  depofit  atticles,  and  other  deeds,  in  places 
appointed  for  that  purpofe,  fo  that  an  authentic  copy  is  all  that  can 
be  had  in  this  cafe. 

Therefore,  I  am  of  opinion,  that  the  "Outchefs  ought  to  have 
liberty  to  amend  her  anfwer,  fo  far  as  to  let  forth  the  cuftom  in 
Spainy  with  regard  to  the  depohting  of  deeds. 

(l)    Fide    Ml  if  or  (Ps    Pleadings    260.     619.      2    Cox^s  P.    TK  427.   note  I, 
Phillips    V.    G'zojnne,     note    (x)     ibid.     Pearce  V.  Grove,  pofl,  3  vol.  523. 
Porjicr  v.  FarjUr,  2  Bro,  Cha.  Rep.  6i6. 


Drapers^  Cmipany  verfas  Davis ^  May  4,  I742«  Cafe  213. 

Petition  was  preferred  againft  Meredith^  the  folicitor  in  the  fl^^f,'''^'^^'''^''^ 
caufe,  complaining  of  improper  and  heavy  charges  in  his  incn^oVhil^ 
bill  5  and  of  his  taking  a  judgment  of  one  of  the  parties  for  400/.  ^'j^."^  4oof 
whilll  the  caufe  was  depending,  and  before  it  cculd  be  known  I'.V-'i.!^^",.?'!"'^ 
what  his  bill  would  come  to.  aud  aUb  fcvu\il 

extiaavaiuaiy 

charges  appearing  in  hii  bill;  Lord  JI.,nhi,;'.ckey  tiiough  aJjufled  and  allowed  feventeen  year*  a^o,  tciUr- 
red  the  biU  to  be  taxed,  and  ordered  the  judgment  aiid  otucr  fecavkics  to  be  delivered  up. 

Lord  Chancellor, 

Notwithilandiiig  this  bill  has  been  adjufted  and  allowed  fcme 
time,  yet  the  behaviour  of  the  folicitor  in  taking  a  judgment, 
calls  an  imputation  upon  him,  and  is  a  pra6licc  I  can  by  no 

T  2.  mean* 
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Drapers*  means  approve;  and  as  it  does  not  appear,  that  his  client  was 
"davis^  ^'  perfon  of  the  profelFxon,  in  looking  over  and  fettling 

this  bill,  and  as  there  are  fever al  very  extraordinary  items,  and 
improper  charges  upon  the  face  of  it,  I  fhall,  notwithdanding 
the  great  length  of  time  (being  ever  fince  1725),  and  notwith- 
ftandingthe  adjuftment,  and  allowance,  refer  this  bill  to  a  Maf- 
ter,  to  be  taxed  ;  and  likewife  order  Mr.  Alerediih  to  be  examined 
upon  oath  on  interrogatories,  as  to  the  feveral  articles  of  it,  and 
do  order  the  judgment,  and  other  fecuritics  to  be  delivered  up 
immediately  (i). 


(l)  Fide  Wahnjley  v.  Booth ^  ante  25,. 
27.  29.  I  Vcf..-x  io.  zFef,  .13::.  Oldham  v. 
hand,  Z  Vef.  259,  549.    SuM.aer^on  V. 


Gla/s,  pofl.  298.  note  i.  Ofmond  V. 
Fiuroy,  3  Ccx's  P.  JV,  13  i.  5th  ed. 


[  296  ]  Fanvkt  ^Qxkis  The  Bifljop  of  LuicgIh,  May  6,  1742. 
Cafe  296. 

If  at  the  hearing,  1%  Plaintiff  may,  at  the  hearing  of  a  cairfe,  wave  the  relief 

a  piVmtiff  waves  that  liC  prays  agalnii  a  particular  perfon,  and  then  the  ob- 

tht  veiicf  he  lection  for  want  cf  making;  that  perfon  a  party,  will  have  no 

pardcuiar  per-    weight  Wltn  it. 
ion,   the  objec- 
tion for  wane  of  his  beirg  a  party  will  have  no  weight. 

On  a  bill  for  an  In  an  aclion  at  law  brought  for  fees,  it  is  not  neceflary  to 
iiccount  ot  fees,  rnake  any  perfon  a  party,  but  who  has  actually  received  the  fees  ; 
toeftabiilha  ^  1  Ml  '    I  r  ! 

r;<^ht,  you  muft     IS  otherwiic  in  equity,  wnere  a  biH  is  brougat  lor  an  account 

hive  all  pe^foas  of  fces,  to  Cilabjiih  a  right,  becaufe  there  you  ir/^il  have  all  per- 
betore  the  court  p^^^g  before  the  court  who  have  any  pretence  to  a  right  (i );  for, 

who  have  any      ,  ,  r  ^  •         ^         i  -ti  i     i  11       •    •  r 

prectnce  co  a  by  a  dccrcc  oi  tlils  court,  they  will  be  bound  ;  but  it  is  not  fo  as 
right;  for  they  to  a  judgment  recovered  at  law  for  fees,  agalnll  the  receiver  of 
will  be  bound  by  ^j^^r^  ^       ^^^j^  jud^micnt  wiil  Hot  bind  thc  right  of  a  third 

a  decree  here  5  '  J      o  o 

otherwife  as  to  a  periOU. 
judgui^nL  at  law, 

whicxi  vviii  not  bind  the  right  of  a  third  perfon. 

(l)  Poore  V.  Clark,  poji.  5  1 5. 


Cafe  215.  iVr  William  Saunderfon  vcrfus  Glafs,  May,  11,  1742  (l). 

liORD  Chancellor, 
A  foiicitor       ^  g  "^H  ERE  is  evidence  in  this  caufe  which  has  weight  on  both 
iiiakes  an  abfo-      |     ^^j^g        j^.     necciTary  for  the  court  to  determine  on  fuch 

lute  conveyance  '  ,  ; 

to  himfcif  of     circumitanccs  as  weigh  molt  itrongly. 

icoo/.  from  the 

plaintifrs  wife,  whilft  flie  was  parted  fronn  her  hufband  ;  The  ccnjideratms  exprejfed  in  the  decdy  are  for 
Jci'vices  doney  and  fa-vcun  pci'jr.\  ihc  bill  is  brought  to  fet  afide  the  deed  as  obtained  by  fraud.  Lord 
Haulivickcy  on  all  the  ciriUrnjianccs  cf  this  cafe,  decreed  the  deed  fhould  fland  only  as  a  fecurity  for  fuch  fum 
as  was  jitjily  due  io  the  difendMit, 

There 

(i)  The  plaintifl''s  wife,  by  virtue  of  after  her  death.  No  fettJement  was  made 
her  marria(;e  arficJcs,  had  a  power  to  in  purfuance  of  the  articles  The  wife 
charge   certain  premilfes  with  looo/.    abfented  herfelf  from  the  plaintiff,  and 

executed 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


There  arc  two  grounds  for  this  bill.  Saumderson 
Firft,  To  fet  afide  a  deed  obtained  by  the  defendant  from    ^'  ^^^^'^ 
Lady  Saunderfon^  the  plaintiff's  wife  in  her  life-time,  as  a  frau- 
dulent one. 

The  other  ground  is,  That  the  deed  was  intended  as  a  con- 
veyance in  truft  only  for  the  daughter  of  Lady  Saundevfon 
though  the  defendant  has  not  made  any  declaration  of  fuch 
truft. 

It  has  been  contended  by  the  defendant's  counfel,  that  the 
two  heads  are  incoiififtent,  but  I  think  otherwife,  for  not  pre- 
paring the  deed  which  was  to  declare  the  truft,  is  equally  a 
fraud,  or,  at  leaft,  an  evidence  of  fraud. 

Fhjl^  I  fhall  confider  the  particular  circumftances  of  this    [  297  3 
cafe. 

Seco?idly,  How  far  the  acls  themfelves  are  an  evidence  of  this 
truft. 

As  to  the JirJ},  Here  was  a  wife,  as  the  defendant  infifts  in 
an  extreme  bad  ftate  of  health,  very  cruelly  ufed  by  her  hufband, 
and  under  anecefTiSiy  of  parting  from  him. 

On  the  other  liand,  The  plaintiff  charges,  that  fhe  was  greatly 
addicted  to  drinking,  in  all  parts  of  the  day,  and  very  often  in^ 
toxlcated  with  liquor,  and  this  is  not  at  ail  controverted  by  the 
defendant. 

What  is  the  confequence  to  be  drawn  from  fuch  a  behaviour, 
but  that  flie  muft  neceffiarily  be  a  weak  woman,  for,  under  thefe 
circumftances,  ftie  muft  ftand  on  very  unfirm  ground,  both  as  to 
her  honour  and  her  fortune  :  wi^h  regard  to  the  latter  fhe  had  a 
power  to  difpofe  of  1000/.  whether  covert  or  difcovert,  as  (he 
ftiould  think  proper,  by  any  writing  under  her  hand :  now  the 
draft  of  this  deed,  which  is  an  abfolute  conveyance  of  the 
1000/.  to  Mr.  Ghifs^  the  defendant,  had  been  prepared  fix  weeks 
before  it  was  executed,  and  likewifc  before  Lady  ^aitnderfon  left 
her  hufband ;  and  the  deed  itfelf  was  not  executed  till  three 
weeks  afterwards  :  for,  on  the  6th  of  Mi%rch  1737,  ftie  left  the 
plaintiff,  and  went  to  a  lodging  which  Mr.  Glajs  had  provided 
for  her ;  and  on  the  29th  of  March  ftie  executed  the  deed  which 
is  now  in  conteft  before  the  court. 

Now  what  could  be  a  greater  inftance  of  weaknefs  than,  at 
the  very  time  flie  was  upon  the  brink  of  parting,  to  put  the  only 
thing  out  of  her  power  that  could  fupport  her  independent  of  her 
hufband ;  confider  it  in  another  view,  with  regard  to  her  child, 
which  flie  is  proved  to  have  been  very  fond  of :  The  huft^and 
too  had  a  daughter  by  another  venter :  Is  it  probable  then,  ihac 

executed  the  power  of  appointment  in  any  legal  demand  for  the  fame.  His 

favour  of  the  defendant  (an  attorney)  in  Lordfliip,  <with  the  con/tnt  of  the  plaintiff 

CGnfideration  of  the  fervices  he  had  ren-  and  defendint,  decreed,  that  the  deed  of 

dered  her.    After  the  wife's  death,  the  appointment  fliould  be  delivered  to  the 

plaintiff  paid  the  defendant  feveral  fums  plaiatifF  to  be  cancelled,  and  that  the 

of  money  due  to  him  on  the  wife's  defenuant  ftiould  execute  a  releafe  of"  all 

account,  for  which  he  ga~je  a  receipt  in  his  right  under  the  appointment.  Reg, 

fidl:  Dut  now  iniiits  he  had  other  claims  Lib.  1 741.  fol.  428, 
Upon  the  wife,  though  he  could  not  make 

T  3  Lady 
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^v^cL^r*'  ^^^y  Satmderfon  would  give  away  this  iogo/.  from  herfelf  and 
her  child,  who  might  have  no  other  provifion  ?  for  nothing  ahe- 
riates  the  afFedion  of  one  parent  fo  much,  as  the  other  parent's 
taking  away  the  child  from  under  his  power,  ?,nd  therefore  the 
higheft  weaknefs  to  leave  her  daughter  quite  deflitute,  and  to  the 
mercy  of  an  enraged  father. 

It  appears  in  the  caufe,  that  (lie  had  made  a  will  but  juft  be- 
fore this  time,  by  which  fhe  gave  the  looo/.  abfolutely  for  the 
child's  benefit ;  now,  what  occafion  or  pretence  could  there  be 
for  altering  this  will. 
£  298  ]  Mr.  Glafsy  to  be  fure,  had  done  a61:s  of  kindnefs  privately  for 
Lady  Samiderfon^  but  at  the  fame  time  he  was  her  attorney,  and, 
in  that  capacity,  was  it  not  his  duty  to  let  her  knov/  the  abfurdity 
of  the  a6l  fhe  was  doing  ?  I  am  not  at  all  clear,  the  woman 
knew  that  this  deed  would  abfolutely  bind  her  5  it  required  the 
fkill  of  a  lawyer  to  refolve  that,  for  powers  are  given  in  a  different 
manner,  fome,  if  once  executed,  are  final,  others  may  be  exe- 
cuted toties  quoties. 

The  confiderations  in  the  deed  are  exprefied  to  be  for  fervices 
done,  and  favours  fliewn. 
If  an  attorney  It  is  truly  faid  at  the  bar,  that  a  fecurity  obtained  by  an  attor- 
ptndente  litcy  j^gy^  whilft  he  IS  doing  bufmefs  for  his  client,  or  whilff  a  caufe 
ciTenttoagreeto  depending,  appears  to  this  court  in  a  quite  different  light  than 
an  exorbitant  between  two  commou  perfons  ;  for  if  an  attorney,  pendente  Ute^ 
reward,  the  court  prevails  upou  a  client  to  agree  to  an  exorbitant  reward,  the  court 

Will  eith'T  let  it  .  . 

«fidelntkeiy,  or  Will  either  fet  it  afide  intirely,  or  reduce  it  to  the  flandard  of  thofe 
reduce  it  to  the  fces  to  wliich  he  is  properly  intitled  •,  and  this  was  the  rule  that 
ftandard  of  thofe      j  i  ^   with  me  in  WnlmfJey  Y.  Booth,  heard  May  the  2d, 

fees  to  which  he         &       .  ,  -r  i  i-i  i  r         r    ^  •       •  ,i 

is  properly  in-  1 74 1  ( I )  j  and  II  the  court  did  not  obferve  lucha  rule,  it  would 
titled.  expofe  clients  very  much  to  the  artifices  of  attornies,  efpecially 

feme  coverts  who  are  in  Lady  Saunderfon's  unfortunate  circum-^ 
fiances. 

It  is  true,  there  are  wltnefTes  which  prove  fome  declarations 
of  Lady  Saunderfon^s  great  regard  for  Mr.  Glafs ;  and  that  fbe 
has  often  faid,  no  body  fhould  have  the  1000/.  except  himfelf ; 
but  then  the  very  fame  witnefles  fay,  it  was  to  make  him  a  fa- 
tisfa£lion  for  the  funis  he  had  advanced  for  her,  and  likewife  out 
of  a  confidence  that  he  would  take  care  of  her  daughter. 

But,  on  the  other  hand,  notliing  can  be  flronger  to  encounter 
this  evidence,  than  what  the  plaintiff's  witneiTes  fwear,  one  of 
them  in  particular,  who  faid  fhe  was  with  Lady  Saiinderfon  but 
two  days  before  her  death,  and  that  Ihe  then  declared  fhe  had 
given  all  to  her  child. 

A  very  fufpicious  circumflance  to  fiiew  that  the  defendant  was 
confcious  this  deed  was  never  intended  as  an  abfolute  conveyance 
to  himfelf,  but  only  in  trufl,  is,  his  denying  there  was  any  deed 
at  all  in  his  cuflody,  when  Sir  William  Sau7iderfGn  afked  him  at 
tlie  time  he  paid  him  his  bill. 

The  only  material  veafon  for  liis  concealing  it  then,  mufl:  be  to 
prevent  its  being  fiftcd  and  inquired  into.  Lady  Saiinderfon  being 


1)  Ante  25.  27.  S.  C.  and  notes.    Drapers*  Cc?npa7iy  v.  Davis,  a7ite  295.  note  i. 

alive. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


alive,  who  could  have  difcovered  the  real  defign  and  intention  of  Si^n 
it ;  for  the  reafon  he  gives  in  the  caufe  is  a  very  fimple  one,  for 
fear  of  exatperating  and  incenfing  Sir  William  Saunderfony  who 
at  that  time  was  reconciled  to  his  Lady. 

There  is  one  obfervation  of  the  plaintiff's  counfel  which  Is 
very  material,  that  the  defendant  has  charged  in  his  bill,  fo  much 
for  perufing  the  draft  of  t;iis  deed,  which  he  would  never 
have  done,  if  he  had  looked  upon  it  as  a  voluntary  prcfent  to  him- 
felf ;  and  therefore  this  circumftance  fliev/s  very  ftrongly  that  he 
confidered  it  merely  as  a  truft. 

Lady  Saiinderfon  died  in  June  1738  ;  the  daughter  in  /prll 
following  ;  and  the  defendant's  leit or,  by  which  he  demanded 
the  1000/.  of  Sir  Willinm  Saufidcrfou^  by  virtue  of  ti^is  deed, 
was  not  v/ritten  till  above  a  year  and  a  half  cifter  their  deaths. 

Li  the  beginning  of  it  he  fays,  Your  lady  having  a  confidence 
in  my  honour  and  integrity  towards  your's  and  her  child,  and 
being  likev/ife  fenfible  of  the  fervices  I  had  done  her,  and  the 
favours  fhe  had  received  from  me,  did  execu'ce,  ^c. 

Now,  trud  and  confidence  are  convertible  terrns(i ),  and  mud 
import  fome  truil  relative  to  the  a6t  of  the  deed,  fo  the  i  entfit 
of  the  child  \  and  at  the  fame  time  a  compenfation  to  him  for 
favours  and  fervices :  this  latter  part  materially  falls  in  with 
Lady  Samiderfo?is  declarations  of  her  having  fecured  to  Mr.  Glafs 
the  feveral  fums  he  had  advanced  upon  her  account. 

What  is  the  refult  of  the  whole,  but  that  here  is  a  plain  trufl: 
intended  for  the  daughter,  mixed  and  coupled  with  a  recom- 
penceforthe  defendant,  for  fums  advanced,  and  fervices  done, 
and  a  fecurity  to  hina  at  all  events,  if  Sir  William  Saun^ 
derfon  (hould  refufe  to  pay  him  ;  and  after  the  defendant  was  fa- 
tisfied,  the  rendue  for  the  daughter  5  nor  can  this  tranfadtion  be 
any  other  way  reconciled  v/ith  the  declarations  of  Lady  Saiin-- 
derfofi. 

This  way  of  confidering  the  cafe,  makes  it  reconcileable 
with  reafon ;  the  other  makes  it  abfurd,  and  the  a(Sl  of  a  weak 
woman. 

The  confequence  of  my  opinion  will  be  this,  if  there  are  any 
fums  remaining,  which  are  juftly  due  to  the  defendant,  the 
deed,  in  the  firfb  place,  ought  to  ftand  as  a  fecurity  for  that  fum, 
whatever  it  is,  but  the  furplus  muit  be  deemed  to  be  a  truft  for 
the  child,  who  being  dead,  the  plaintiff,  though  he  has  not  ad- 
miniftered,  is  legally  intitled  to,  as,  by  her  death,  it  devolves 
upon  him  *,  and  this  decree  is  exadlly  conformable  to  the  directions 
my  Lord  Talht  gave  in  the  cafe  of  Proof,  v.  Hines^  Cafes  in  the 
fime  of  Lord  Talbot ^  1 1 1 . 

(i)  Fide  the  efTay  on  ufes  and  trulls,  17.  18. 
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Cafe  216.  Nicholls  \Qr{\is  Judfony  at  the  Rolls y  May  24,  1742. 

;r.L.gave^.M.  /^^E  T'^illiajn  Loiue^  to  reward  the  good  ferviccs  of  jlnn 
z  bond  for  300/.  \^  Matifell^  who  had  lived  with  him  a  great  number  of  years, 
i^'ig'^rndtn  g^^'e^er  a  bond  in  1728,  in  the  penalty  of  600/.  for  payment  of 
xy^/paidher  S^o-^*  and  intereft,  on  a  day  fixed,  and  in  173 1  paid  her  100/. 
ico/.in  1736  part  of  the  300/.  and  all  intereft  in  17':?  6  he  made  his  will,  and 
LTgatfailTd''  ^^^^^e^7»  ^^^"g  Other  legacies,  gave  {o  Mr.  Mangenh,  all  his 
lands  in  B.  for  a  mefiuages,  lands,  ^c.  in  in  the  parifh  of  W,  to  hold  to  him, 
term  of  200^  ^  his  executors,  ^c,  for  200  years,  upon  trull  out  of  the  rents, 
tcTrSfe^and  pTv,  ^7  mortgage  or  fale,  to  levy,  raife,  and  pay  to  Ann  Manfell^ 
ivhhin  t7vo  yea'rs  Within  twO  ycars  after  his  death  200/,  and,  fubje£t  to  this  term, 
^^^M^z^of'  ^'^  devifed  the  fame  premilles  to  the  plaintiff  and  his  heirs  and 
and  alVo  devifed  ^^fo  devifes  Other  lands  to  the  fame  truftee  for  300  years,  upon 
other  lands  to    trull  to  pay  200  /.  to  Ami  Manfdl^  within  one  year  after  his 

the  fame  truftee  ^Jg^j-]^  .        ^^^^^  p^j-j-g         j^jg  j^g  ^^^^  J^gj,  plate,  linen,  i=^C, 

for  300  years,  '  r       ,  i         •  ^  ^       \  ^ 

on  truft'  to  pay  and  otiicr  pcrlonal  legacies. 

jtoo/.  to  A.  M. 

%ottbin  one  year  after  bis  death  j  the  executor  of  L.  paid  fome  part  of  the  bond  to  A.  in  her  life-time  j 
the  bill  prays  that  the  legacies  may  be  decreed  a  JathfaBlon  of  thebojid,  and  that  her  executor  may  refund 
what  he  has  received  in  part  payment  thereof :  TheMaJler  of  the  Rolls  held  this  to  be  a  contwgent  legacy  j 
for  if  the  legatee  had  died  before  the  time  of  pay  merit,  it  ivould  have  funk  in  the  land,  and  that  the  rule  of 
tdempfun  sot  exteiidingfo  far  as  to  take  in  a  eontingent  legacy,  this  is  not  a  fathfaBion  of  the  bond  (i). 

The  executor  of  Lowe  paid  off  fome  part  of  the  bond  to  Ann 
Mafjfell  in  her  life-time. 

The  prayer  of  the  bill  is,  that  the  legacies  devifed  by  the  will 
of  William  Lowe  to  Atui  Mafifell  m^Lj  be  decreed  a  fatisfa6lion  of 
the  bond  ;  and  that  the  defendant  Judfony  who  is  her  executor, 
may  be  directed  to  refund  fuch  fums  as  he  has  received  in  part 
payment  of  the  faid  bond  from  the  executors  of  Lo'we, 

For  the  defendant  Judfon  were  cited,  Cuthhert  v.  Peacochy  i 
Salk*  155.  Atlinfon  v.  Webby  2  Vern,  478.  Chance fs  cafe^ 
I  P.  Wms»  408.    Eajlvjood  t,  Wlnhey  2  P.  IVms.  6r6. 

Ma/ler  of  the  Rolls  :  The  queftion  is.  Whether  tvv^o  fums  of 
200/.  and  200  /.  devifed  to  Ann  Manfelly  by  the  will  of  Lonvey 
and  to  be  raifed  upon  the  teftator's  real  eftates  by  different  termiS 
of  ye«irs,  (hall  be  confidered  as  a  fatisfa£tion  of  the  debt,  due 
upon  the  bond  to  Mrs.  Manfell. 

It  was  objecSled  by  the  counfel  for  the  plaintiff,  that  this  is  not 
in  the  nature  of  a  legacy,  for  that  there  is  a  difference  in  the  ex- 
preffion  of  the  will,  for  in  fome  inffanceshe  fays  exprefsly,  I  give 
fuch  things  to  the  faid  Ann  Martfelly  as  plate,  linen,  Is^c.  but  aa. 
[301  ]    to  the  200  A  and  200 /.  it  is  a  diredion  to  truftees  to  levy,  raife, 
and  pay  the  faid  fums  to  Mrs.  ManfdL 
Therclsnoman-     But  it  is  anfwered  very  clearly  by  this  obfervation,  that  tliough 
Utwfena  dTrer       i^o^icy  is  to  be  raifed  by  the  truft-ellate,  yet  it  is  the  gift  of 
tion^o^triftses '  the  tcftator  notwithftanding,  for  it  would  Irave  been  abfurd  to 

to  pay,  and  a 

gift,  the  teftator  is  equally  the  donor  in  both  cafes. 

(i)  With  refped  to  fat-Isfad\ion  of  fatisfadilion  of  portions  and  legaciess,  fee 

debts,  by  a  debtor  giving  a  legacy  to  his  Bcllajis  v.  Uthwatt,   a?itc  i   vol.  426. 

creditor,  fee  :  Cox's  I*.       410.  as  to  note. 

2  have 
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have  faid,  that  the  truftees  fhould  give,  for  that  would  have  Nicholls  v. 
made  them  the  donors,  and  not  the  teftator    and  therefore  there  J^^^^^- 
is  no  manner  of  difference  between  a  direction  to  truftees  to  pay, 
and  a  gift. 

And  tho'  the  general  rule  is,  that  a  legacy  which  is  greater,  or  Though  It  Is  a 
as  great  as  the  debt,  fliall  be  taken  to  be  a  fatisfaclion,  and  is  too  ruk  thata  le- 
well  eftablifhed  to  be  fhaken  now;  yet,  in  late  cafes,  ^^^"^^  f.^7j.JJ^as^tj4°^ 
there  are  circumftances,  or  a  prcfumption  that  the  teftator's  in-  /.^t,  ihali 
tention  was  not  that  the  legacy  fhould  be  an  ademption  of  the  t'llfcn  to  be  a 
debt,  the  court  have  leant  againft  the  rule,  fo  far  as  to  hold  it  net  [S^fj the?-'  il^a 
to  be  a  fatisfadion.  prcfumption  the 

tefiator's  inten- 
tion was  otherwife,  the  Court,  in  late  cafes,  have  leant  againft  the  iule. 

So,  in  the  prefent  cafe,  the  teftator's  dire6ling  that  the  200/.  executors 
and  200  /.  fhould  not  be  paid  till  one  or  two  years  after  his  death,  p^y^iegLYes,^  yet 
is  a  very  confiderable  circumftance  in  favour  of  Mrs.  Manfell,  and  that  does  not  cx- 
fhews  ftrongly,  that  the  intent  of  the  teftator  was  not  that  it 
fliould  go  in  fatisfa61:ion  of  the  debt,  for  the  bond  was  payable  bictobe  lueddie 
immediately,  and  the  teftator  had  no  right  to  fufpend  the  pav-  momentafterthe 
mentofa  debt,  tho'  he  might  fufpend  his  legacy;  and  though  ^"'"^^"^^ 
executors  have  a  year  allowed  them  to  pay  legacies,  yet  that 
does  not  extend  to  debts,  but  they  are  liable  to  be  fued  the  mo- 
ment after  the  teftator's  death  ;  fo  that  the  payment  of  thefe  le- 
gacies at  a  future  time  is  extremely  material,  and  takes  this  cafe 
out  of  the  general  rule. 

Befides  too,  I  am  inclined  to  think  this  is  a  contingent  legacy  ; 
for  the  truftees  being  dire(^.l:ed  to  pay  it  within  two  years  and  one 
year,  does  not  oblige  them  to  pay  it  fooner ;  and  if  the  legatee 
had  died  before  the  time  of  payment,  it  would  have  funk  in  the 
land,  for  the  benefit  of  the  plaintiff,  according  to  the  fettled  rule 
of  this  court,  with  regard  to  legacies  charged  upon  land.  Vide 
Pawkt^s  cajey  2  Vent,  366.  Stapleto-n  verfus  Cheales^  Prec,  in 
Chan*  317,  Diihe  of  Chandos  WQ,x{\x^  Talbot^  2  P.  fVms»  601. 
HalHtxinsTerry^,  November  8,  1 738.  i  Tr,  Athyns  Rep,  502% 
Prowfe  verfus  Abbitigton-^  Enjler  term^  1738,  l  2V.  Aik\ns  Rep, 
482(1). 

And  as  the  rule  of  ademptions  has  nevet  been  carried  fo  far  as 
to  take  in  a  contingent  legacy,  I  muft  decree  for  the  defendant, 
that  the  4evife  of  the  200  /.  and  200  /.  is  not  a  fatisfadlion  of  the 
bond. 


(l)  Wisdon  V.  Fill,  ante  125.  notes* 
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CASES  Argued  and  Determined 


Cafe  2 1 7.  Mayer  and  Corporation  of  Torh  verfus  Sir  Lionel  Pllkingion, 

May  14,  1742. 

S,C.  ante  r  vol.  '""Tl  H  E  plaintiffs  claim  the  folc  right  of  fiOiIng  in  the  river 
^^Vef.  307.  A  Oufe  ;  the  defendant  claims  a  right  likewife  \  a  bill  and 
Whnil  fuits  are  crofs  bill  were  brought,  to  eftabliih  their  feveral  rights. 

depending  here, 

the  plaintiffs  indidl:  the  defendant's  agent  at  the  feflicns,  nvberethey  themfel'ves  ai-e  judges^  for  a  breach  of 
the  peace.  Lord  Hurd-w'ickt  made  an  order  to  reftrain  the  plaintiffs  from  proceeding  at  the  feffions,  till 
the  hearing  of  the  caufe,  and  further  order. 

While  thefe  fuits  were  depending,  the  plaintiffs  caufed  the 
agent  of  the  defendant  to  be  indi^led  at  Tork  feffions,  where  they 
themfelves  are  judges,  for  a  breach  of  the  peace,  in  fifhing  in 
their  liberty. 

A  motion  was  made  on  behalf  of  the  defendant,  to  flop  the 
profecution. 

Lord  Chancellor, 
Therelsnore-      This  court  has  not  originally,  and  ffri^lly,  any  reftraining 
ovrr"crf  nuiir  P°^'''^^  ^^'^"^  criminal  profecutions  ;  and,  in  this  cafe,  if  the  de- 
profecutions  in  fcndant  had  applied  to  the  Attorney  General,  he  would  have 
this  court  (i).     ^Ycmtcd  2L  noli  profequi. 

The  Attorney  YoY  whcn  a  coniplaint  is  grounded  on  a  civil  right,  for  which 
gr^Zlt^'Iot'^lt  aCiion  of  trefpafs  would  lie,  the  Attorney  General  of  courfe 
je^ui to acnmi-  grants  a  ?ioH prcft'qui* 

nal  profecution, 

where  an  afPiion  of  trefpafs  will  lie. 

This  is  a  complaint  merely  for  fiOiing  in  tlie  river,  without 

any  aftuai  breach  of  the  peace,  which  the  mayor  and  corporation 

fay,  is  a  trefpafs  upon  them. 

If  it  could  be  made  appear  at  law,  that  the  plaintiffs  were 

both  judges  and  parties,  it  might  come  out  to  be  £oram  rion  jucUcey 

but  it  might  be  diihcult  to  make  out  this. 
PerJente  lite  aft ions  cf  trcfpafs  had  been  brought  vi  et  armis,  this  court 

wou7dLiveftc^r>^-  wo^^d  have  flopped  them  but  though  I  cannot  grant  an  injunc- 
ped;inaaion  of  tion,  yet  I  may  certainly  make  an  order  upon  the  profecutors  to 
trefpafs  iJi  et     prevent  the  proceeding:  on  the  indiftment. 

armis  (2).  *  ^  ° 

r  303  ]  Suppofing  it  was  a  fuit  for  a  right  of  land  where  entries  had 
"Where  a  b'li  ^'^^^^  made,  and  the  bill  was  brought  to  quiet  the  poffeffion,  and 
brougliu  to  quiet  "ii^^^^  ^^^^^  ^^^^'i  prefer  an  indictment  for  a  forcible  entry,  which  is 
pofleirion,ifaUer  of  a  doublc  nature,  as  it  partakes  of  abroach  of  the  peace,  and  is 
preyrsL^in'dic?  ^^'^^  ^  ^^^^^  ^ig^t,  this  couit  wouid  Certainly  flop  the  proceedings 

rnent  for  a  fo.ci-  UpOU  fuch  iudi6hTient. 
Lie  entry,  this 

court  will  ilup  the  proceedings  upon  fuch  ir.didlmcnt. 

V/here  parties  fubmic  their  right  to  the  court,  they  have  cer- 
tainly a  juriidiclion,  and  may  interpofe. 

(l)  Lord  Mcnt ague  V.  Dudman,  2  Fef.  396.    (2)  Vide  i  Eq.  Ah.  131.  pL  6. 

2  Therefor^ 


m  the  Time  of  Lord  Chancellor  Hardwicke. 


Therefore  I  will  make  an  order  to  reftrain  the  plaintiffs  from  Mayor,  &c.  of 
proceeding  at  the  fefllons,  till  the  hearing  of  the  caufe  and  fur-  piLxiNGTlii. 
ther  order. 

Loclwood  and  others  verfus  Ewer,  May  14,  1742.  Cafe  218. 

TH  E  bill  in  this  cafe  was  brought  by  the  plaintiff,  as  re-  ^he  reprcfenta- 
prefentative  of  Sir  Thcmas  Cocke,  to  redeem  the  fum  of  tive  of  Sir  T.  C. 
2500/.  Enjl 'India  (lock,  transferred  to  Mr.  J^W  the  ift  I'^roll'ft^llZ 
April,  1708,  for  the  fecuring  the  fum  of  2000/.  and  intsreil  at  ftock,transfcrred 
6  Lper  ce?it.  Mr.  Ewer  having  executed  a  deieafance,  whereby  he  to  th?  defendant 
obliged  himfelf  to  rc-transfer  the  llock  on  payment  of  the  20C0/.  j^48,^for  le^ur- 
and  interefl  on  the  2d  of  July  following.  ,  ing  200a/,  and 

ir.tercft  at  6/. 

ptr  cent,  to  be  re -transferred  on  payment  of  principal  and  intereft  the  crd  of  JvJy  following.  Sir  .  C. 
died  in  1709,  the  fon  brought  this  biU  ia  I729f  Lord  Hardwichi  refnjing  to  decree  a  redemption,  dif> 
m-fed  the  bill. 

Sit  Thomas  Cooke  died  in  1 709;  his  fon,  the  furviving  exe- 
cutor, has  brought  this  bill  to  redeem  in  1729  (i). 
Lord  Chancellor, 

This  is  a  very  plain  cafe  for  the  defendant. 

In  a  mortgage  of  land,  a  bill  of  foreclofure  ouglit  to  be  Not  necefTary  c« 
brought,  but  on  a  mortgage  of  flock  it  is  not  necellary,  a 
therefore  a  itrong  reafon  for  the  mortgagor's  departing  from  the  nyjrclTfjl 
right.  ftock  (-a). 

The  admifFion  of  a  co-defendant  to  the  advantage  of  the  Aco-dofendant\ 
plaintiff,  will  by  no  means  better  the  cafe,  unlefs  the  plnintiiT  admiirio:^  lo  :he 
had  entered  into  proof,  by  which  he  would  infer  Ibme  other  piJ:"tr-^^'^^^^ 
kind  of  evidence  to  account  for  his  coming  fo  late  to  redeem.        maJce  hn  cJe 
,    It  would  be  of  mifchievous  confequciicc  if  I  fliould  decree  a 
redemption  in  this  cafe,  for  the  bill  would  never  have  been 
brought,  if  the  Eafl- India  flock  had  not  increafcd  in  \Tduc,  wlrlch 
is  merely  an  accident,  and  could  not  be  forciscn  at  the  time  th.e 
mortgage  was  made,  and  therefore  is  very  far  from  being  an  in-     ^  ^04  ] 
ducement  to  decree  a  redemption.    His  Lordihip  difmiiTed  the 
bill. 


bring  a  bill  cf 
foreclofure  on 
cf 


(l)  The  length  of  time  in  this  cafe    plaintiffs*   right   of  redemption.  See 
(if  no  intereft  had  been  paid  nor  demand    Aggas  v.  Pich-d^  poft.  %  voL  22-. 
made)  would,  it  feemi,  have  barred  the       (2)  So  Tucker  v.  PFiljon,  i  p.  W.  261, 


C  ABE^  Argued  and  Determined 


Cafe  219.  Trodd  verfus  Dowm,  May  18,  1742  (i). 

Whatever  words  aDAM  Churcher  devifed  all  his  farms  and  lands  to  truftees 
a^wiU  rdative^to  ^^^^  affigns,  for  and  during  and  until  his  kinfmen 

copyhold  lands,  Rogers  and  Bonny  uiould  attain  their  feveral  ages  of  21,  in  trult 
they  can  have  no  that  they  do,  in  the  mean  time,  receive  the  rents  and  profits  for 
wtSno'fur^en-  benefit  and  towards  the  maintenance  of  Rogers  and 

der,  for  nothing  Bonny  y  and  after  they  fhould  attam  their  refpeclive  ages  of  21, 
can  pafs  a  legal  then  to  the  faid  Rogers  and  Boiwy  fcr  their  natural  lives,  without 
win  pafsk  ia^^*^  impeachment  of  waile  ;  and  from  and  after  their  deceafes,  to 
l^aw  (z).  the  ufe  of  the  heirs  of  the  faid  Rogers  and  Bonny  for  ever  as  tenants 

in  common,  and  not  as  joint-tenants. 

Part  of  the  prcmiffes  were  copyhold,  and  the  reft  freehold  ; 
the  teilator  furrendered  the  copyhold  to  the  ufe  of  his  will  : 
Bonny^  one  of  the  devifees,  attained  his  age  of  21,  and  by  Icafe 
and  releafeof  the  31ft  of  May  and  ifh  of  June^  174O5  conveyed 
his  moiety  in  the  freehold  lands  to  his  filler  and  her  heirs,  v/ho 
married  the  plaintiff,  and  afterwards  Bonny  devifed  his  copyhold 
lands  in  like  manner,  but  made  no  furrender  thereof. 

Boriny  is  dead  5  the  queftion  made  in  this  caufe  is,  whether 
the  devifees,  Rogers  and  Bonny ^  (liould  take  as  joint-tenants,  or 
tenant!^  in  common. 
Loud  Chancellor, 

There  are  two  points  in  refpe£l  of  the  copyhold  : 

FirJIy  Whether  the  devife  in  the  will  of  Adam  Churcher 

amounts  to  a  devife  of  land  in  joint-tenancy,  or  a  tenancy  in 

common  (3). 

Secondlyy  If  a  joint-tenancy,  whether  there  has  been  a  fe- 
verance  of  that  joint-tenancy,  before  the  death  of  Thomas 
Bonny. 

I  am  of  opinion,  the  trullees  took  nothing  at  all  in  the  inhe- 
ritance but  a  r/j^ar//^-/ intereil,  (4)5  till  cejluyqiie  /r///?x  attained  the 
age  of  21,  or  the  furvivor  of  them  attained  that  age. 

The  truft  is  to  apply  the  rents  and  profits  tov/ards  the  main- 
tenance, ^V.  and  on  their  refpe61:ively  attaining  21,  is  devifed 
over.  Therefore  I  am  of  opinion,  if  one  of  them  had  died, 
furviving  the  other,  who  had  not  attained  his  age  of  21,  all  the 
profits  mull  have  been  applied  to  the  maintenance  of  the  fur- 
vivor. 

r         ]       This  being  the  confiru£llon  of  the  firft  claufe,  will  throw  a 
great  deal  of  light  upon  the  fubfequent  claufe. 


(1)  Reg.  Lib.  B.  1741.  fol.  406. 

(2)  Haivkins  v.  Lcigh^  ante  1  vol.  388. 
Allen  V.  Poult  on  y  I  P'tf,  122.  Milbcurn 
V.  Mill'ourn,  2  Bro.  Cba.  Rep.  64.  Sed 
vide  Bjas  v.  By  as,  2  Fe/.  165, 

(3)  /.  e.  a  joint-tenancy  or  tenancy  in 
common  during  the  lives  of  Bomij  and 
Rogers* 


(4)  CordaVs  cafe,  Cro.  Eliz.  315. 
Hilchlns  V.  Hilchijis,  2  /^"Vr/z.  404.  Carter  v. 
Barnarilijton^  I  P.  W.  505.  509.  Roberts 
V.  Dixwellj  ante  I  vol.  O09.  But  where 
there  is  an  exprefs  truft  Jelly  ^c.  there 
the  truft  cannot  be  executed  unlefs  the 
truftees  take  the  whole  legal  fee.  Fick 
Bagjha^-dj  V.  Spencer,  pojl.  578.     I  Fcf. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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As  to  the  latter,  I  am  of  opinion  it  is  a  devife  of  a  remainder  Trodd  v. 
of  a  legal  efcate,  and  not  of  a  trufc,  for  the  truft^  as  I  faid  be-  ^<^wn8, 
fore,  was  only  a  chattel  intertll  for  it  is  to  Rogers  and  Botmy^ 
there  is  a  devife  for  their  natural  lives,  ^c.  This  being  fo,  con- 
fider  the  intention  of  the  teltater;  his  intention  vi^as  plain  that 
Rogers  and  Bonny  fhould  be  tenants  for  lives,  and  therefore  adds 
the  virords,  without  impeachment  of  luajle. 

If  that  intention  had  not  been  controuled  by  a  rule  of  law,  they 
had  been  mod  dearly  tenants  for  life,  which  brings  it  very  near 
the  cafe  of  Tuckennan  verfus  Jcff^reys,  Enjier  term,  6  Ajin, 
Holt's  Cafes  370.=^ 

In  I  Co,  Rep..  1 04.  it  is  laid  down  as  a  rule  of  law,  That 
when  the  ancefcor  by  any  gift  or  conveyance  takes  an  eftate  of 
freehold,  and  in  the  fame  gift  or  conveyance  an  eftate  is  limited 
either  mediately  or  immediately  to  his  heirs,  in  fee  or  in  tail, 
that  alwavs,  in  fuch  cafes,  the  heirs  are  words  of  limitation  of 
the  eftate,  and  not  words  of  purchafe,  and  the  words  impeach- 
imnt  of  ivafie  are  rejected  ( 1 ). 

But  then  the  queftion  is,  Whether  this  fhall  over-rule  the  plain 
intention  of  the  teftator  ;  for  I  have  ftiewn  it  was  not  his  intention 
that  they  fliould  have  the  joint  inheritance. 

Where  the  rule  of  law  will  let  the  intention  take  place,  it  fhall 
liave  its  etfe£l,  vide  Barker  verfus  Giles ^  2  IVrns,  283,  before 
Lord  King^  and  afterv/ards  in  the  Houfe  of  Lords,  Bliffet  verfus 
Cromwell  and  others^  3  Lev,  373.  there  by  force  of  the  words  equally 
to  he  divided^  it  was  held  a  tenancy  in  common,  and  the  words 
longer  liver  of  them  rejefted  (2). 

This  cafe  differs  from  that ;  as  I  am  of  opinion,  upon  the  con- 
ftru^fion  of  the  firft  claufe,  that  the  whole  profits  will  go  and 
furvive  for  the  education  and  maintenance  of  the  furvivor  till  21  : 
now  ic  would  be  abfurd  to  think  that  the  teftator  would  give  the 
whole  profits  to  be  apjMied  for  the  maintenance  of  the  furvivor 
of  cefluy  que  truf,  and  yet  that  the  moiety,  after  the  furvivor 
attained  21,  ftiould  go  to  the  heirs  of  the  deceafed  cefuy  que 
trujl. 

But  then  the  freehold  is  fevered  by  Bonny  s  deed  of  conveyance^    £  306  ] 
and  muft  have  its  effeft. 

But  as  to  the  copyhold  it  is  not  fevered,  for  nothing  can  fever 
a  legal  eftate,  but  what  will  pafs  it  in  law,  and  here  has  been 
no  furrender  of  the  copyhold,  and  whatever  words  there  may  be 
in  the  will,  relative  to  the  copyhold,  can  have  no  effect ;  "  and 
*^  therefore  I  declare  that  the  defendant  John  Rogers  is  intitled  to 
"  the  copyhold  eftate  in  queftion,  by  furvivorfhip  during  his 

life,  and  to  the  inheritance  of  one  moiety  thereof,  and  I  do  di- 

*  There  a  man  devifed  his  eftate  to  his  two  fiftcrs,  yane  and  Ellxiabetby  during  lifcj 
equally  to  be  divided  between  them,  and  after  the  dcceafe  of  them  to  the  heirs  of  Jane. 
The  court  held  that  yane  and  El'iT^abeth  were  joint-tenants  during  life,  anJ  the  fee  to 
the  heirs  of  Jane,  but  not  to  take  during  E/ixal>etb''s  life. 

(l)  Fide  ante  z\g.  Lord  Gknorchy  v.  (2)  Vide  Hazves  v.  Hawes^  poji.  3  vol. 
Bqfville,  Get.  temp,  T,  i  I.  18.  PapilJon  524,  Pitt  v.  Bevyon,  I  Bn.  Cha,  Rep. 
V.  Foice,  2  P.  W.  477.     BagJha^'J  V,  Jrmjircng  \.  ElJridgej  ^  Bro.  Cha. 

Spencer 3  po/i.  5 7 O,  576.  Rep.  21^. 

«  red^ 
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CASES  Argued  and  Determined 


Trobd  J.  «  re£l  an  account  to  be  taken  of  the  rents  and  profits  of  the  free- 
PowNs.  i^^j^  ^^^^  copyhold  eftates  of  Jdam  Churckery  to  the  death  of 
"  Thomas  Bo?iny ;  and  decree,  that  the  balance  be  divided  into 
"  two  moities,  and  that  one  moiety  thereof  be  paid  to  Martha^ 

the  wife  of  the  plaintiff  John  Trodd,  and  executrix  of  her  bro- 
"  ther  nomas  Botnij  \  and  the  other  moiety  to  the  defendant 
"  John  Rogers  ;  and  I  alfo  dired  an  account  to  be  taken  of  the 
"  rents  and  profits  of  the  faid  freehold  eftate  accrued  fmce  the 

death  of  Thomas  Bonny y  and  decree  that  one  moiety  of  what 
"  fhali  be  coming  on  the  account  be  paid  to  the  plaintiffs,  and  that 
«  the  freehold  eftate  be  equally  divided  between  the  plaintiffs  and 

the  defendant  John  Rogers^  and  that  a  commilTion  do  iffue  for 
"  that  purpofe.". 


Cafe  220.  Jachfon  verfus  Butler  and  QiherSy  May  24,  1 742  (i). 

Mortgages  were  ^"j-^  H  E  bill  was  brought  againft  the  defendant  Butler^  for  rc« 

Cndl'tofetei've  ^  ^^^^'^S  ^^^^^^^^  ^^^^^^  ^^"^^  ^  mortgage,  and  the  other 
the  principal  and  an  affignment  of  a  mortgage,  which  were  put  into  his  hands,  in 
intereiij^^who^  Order  to  receive  the  principal  and  intereft,  and  who  had  abufed 
defendant  ^^^s  trufl,  by  pawning  them  to  one  Spring  iov  100/.  for  which 
Sprirg  foi  100/.  Butler  likewife  gave  a  note  in  his  own  name  for  the  payment,  and 
herd  Hardivicke  j.^^].  ^  j^^^g       ^£  gp^^i^jp-  to  rctum  the  dccds  upon  payment  of 

icid,  that  as  the        •      •     ,       j  •  n  i  /  ^ 

fd-wner  muj],  hy  prmcipal  and  mtereit  on  tne  100/. 

the  duds,  appear 

to  ha've  no  property,  he  could  not  a'vo'id  decreebg  Spring  to  deliver  the  deeds  to  the  plaintiff  and  leave  thf 
faivnee  to      remedy  at  law  againji  Butler. 

Lord  Chancellor, 
A  bill  here  for       The  plaintiff  might  have  had  an  a6lionof  trover,  hut  then  he 
the  recovery  of  could  Only  have  damages  for  the  detaining,  but  not  the  deeds 
the  deeds  pro-    t^ienifelves,  and  therefore  is  proper  in  bringing:  a  bill  here  for  the 

per }  f-orin  an  2-  i  •     i      i  o  o 

action  of  trover,  recovcry  ot  his  dseds. 

the  pl.iintitF 

could  only  have  damages  for  the  detainer, 

t  3^7  J  There  feems  to  be  little  or  no  defence  infifled  on  for  the  de- 
fendant Butler  \  and  indeed  a  fervant  who  has  plate  under  his 
care,  and  who  may  commit  felony  of  that  plate,  as  he  has  neither 
a  p;cneral  or  fpeciai  property,  might  full  as  well  juftify  the  raifing 
a  fum  of  money  foi  his  own  ufe,  by  impofing  it  upon  the  lender 
as  his  property,  which  is  a  ftronger  cafe  than  the  prefent,  as 
plate  may  have  no  mark  upon  it  \  but  it  is  impoffible  the  defend- 
ant Butler  could  impofe  upon  another,  for  by  the  deeds  themfelves, 
he  mufi:  appear  to  have  no  property  ;  and  even  fuppofing  it  to  be 
an  attorney,  who  had  deeds  delivered  to  him,  unlefs  there  is  a 
bill  due  to  him  from  the  perfon  who  delivered  them,  he  cannot 
judify  detaining  them  (2). 

The  defendant  Spring  not  appearing  to  have  a^led  dlflioneftly, 
but  indifcreetly,  was  decreed  to  deliver  the  deeds  to  the  plaintiff, 
but  without  colts,  and  left  to  his  remedy  at  law  againlt  the  de- 
fendant ij/;z'Ar,  upon  the  note  for  100/. 


(1)  Reg.  L:h.       1741.  foL  550.    (2)  Vlds  Grey  v.  Cockeril,  ant&  I14. 
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Prelaw /ley  versus  Booth y  before  Lord  Hardwlche^  cited  in  the  caiife    Cafe  22 f. 
of  Petty  and  Barkery  Jime  2,  1742. 

TH  E  pLiintifF,  at  the  requeft  of  Mr.  Booth,  lent  him  500/.  pl^^nt'iff 
upon  a  note  only,  which  he  was  encouraged  to  do,  on  rfo"e,o'Stnce 
Booth's  alluring  him  by  letter  he  was  very  fafe,  for  an  aunt  of  his,  that  an  auni  Mad 
hy  her  will,  had  left  him  4000/.  which  the  court  of  Chancer} 
had  decreed  him    but  Booth  dying  foon  after,  and  the  re^re  - ic;,„jf^'r,undhis 
Tentative  refufing  to  pay  the  500/.  the  bill  was  brought  agaii  ir     it  itjntaaves 
him  for  the  money  5  the  defendant  made  it  appear  in  the  cauie,  "J" /  Vs^drJ^ 
that  the  4000/.  was  not  merely  as  a  pecuniary  legacy,  but  di-  g^^v  wa^ directed 
rented  to  be  laid  out  in  land,  and  fettled  npon  Mr.  Booth  \n  fue  ;  tube  lai.  outln  * 
and  the  decree  having  purfued  the  will,  Z^/r<:/  Chance! lor  was  of  en'ii'.Tn  fee*^-^^^ 
opinion  to  difmifs  the  bill,  but  fair],  at  the  fame  time,  it  was  a  Lord  Hardilkke 
very  cruel  cafe,  and  yet  the  plaintiff  can  have  no  relitf,.  as  it  is  ' '  '^^^  ^ 

eftablidied  rule  of  the  court,  that  money  devlfed  to  be  laid  out  in  b^?as\/wn^{S~ 
land,  fhall  be  confidered  as  land  ( i  j,  and  therefore  lie  could  not  'vifal  to  be  laid 
break  throu?jh  it,  notv/itnO.ii  ding  the  particular  hardihi;:)  of  this        -^-■'•'^'^^  t'^^- 
cale,  io  as  to  let  ni  a  lirnple  contract  creditor  upon  money  io' j^ia^/diff  can  h&'ve 
devifed.  /v.v.-Jy. 

(l)  Vide  Green  v.  Smithy  a?ite  i  vol.  572.  Guidot  v.  Guidct,  fojl.  3  vol.  254.  and 
references. 


Lord  George  Beauclerh  verfus  Mfs  Dormefy  heard  at  Poiuis  Ihufcy     [  30S  ] 
June  17,  1742. 

Cafe  222. 

TH  E  queftion  in  this  caufe  arofe  upon  the  following  v/ill  of 
Genera!  Kirl,  da-.d  January  i,  ,742.  .^'i'lfc. 

my  foic  heir  and 

executrix,  and  if  A?  fdies  w'chout  iiTus,  thef?  to  go  to  Lord  C':  ^'  ;rj  Beauderl :  ^D.  Icvi' j  ^  fir,e  and 
fuffered  a  recovery  of  the  re::!  cfta:e,  and  infills  fhc  h.is  an  abf:);  .itc  vi^'v-  :       ^  .j  perfanal 

efiaies  of  the  tcllacor,  and  noc  obh:^ed  to  account:  Lard  H<v-di.viche  ted,        /;"..■:    ••  .-^^^c 
ar.d  cdrimt  be  confined  io  the  defendant'' a  dying  ivithout  ifjite  ii'vii:^  at  the  iwi^  of  her  dcccaf-  crddir>-''''I 
the  bill  [z).  -^"^ 

MIfs  Dormer  I  make  my  folc  heir  and  executrix  \  if  ilie 
dies  without  ifiue,  then  to  go  to  Lord  G'r^/  ;;.^  Beouderk^  he 
to  pay  Lady  Diana  Beauclerk  5000/.  to  B:  'y  Gihhs  and  her 
"  grandaughter  100/.  each,  and  Mifs  Dorrr.cr  to  keep  tlie  old 
woman  j  he  then  gives  ail  his  deaths  to  one  fervant ;  his 
horfes  to  another  j  and  pecuniary  legacies  to  all  the  rell ;  and 

( I )  J^ide   Voucher  v.  Anira?n,  2  Cha.  tor7it:y  Gnirral  v.  TLnd,  i  B>  o.   Cha.  Rt'\ 

Rep.  65.  Sea/d  V.  Scale.,  \   P.  W.  290.  1 70.  Bi-ge  V.  Ee  jley,   i  Br?.   Cl'a.  JLy. 

ylnon,  2  Freem.  /S;.  Bc^d  v.  D:cki?ifo?:,  8  iSS.  G.o^erv.  Sirothojf^  2  Bro.  Co  a.  R.y:->, 

Fin.   451.  pL     5.  fvie  v.    /vie,  ante  I  33.  Rohinfoji  v.  Flizoertje^t,  z  Br9.  Cha. 

vol.  429.  Trajfordv.  Boh^-::,  polh  3  vol.  Rep.  123.    Bodtn  v.    irat/on,  ..mh.  398. 

449.  Butterfiddv  Bittcrfidd,  1  Kef.  133.  Evtri/l  v.  G^/i,  a '.yi  jun.  2S0.  t  ldj  ctiani 

154.    Stajord  \.  BuckUy,  2  Fef-   i/O-  Hcd^o/:  v.                  89.  note  i. 
li^l.  Garth  s,  BauhmUf  2  Ff.  G^6.  At- 

"  the 


-  CASES  Argued  and  Determined 


Beaitclesk  <c  the  will  was  figned  by  him,  in  the  prefence  of  three  wit- 

V.DOKMKK       u  ^^^^3 

The  bill  is  brought  in  order  to  have  an  inventory  from  the 
defendant  upon  oath,  of  all  the  perfonal  eilate  of  Kirky  and  that 
the  plaintiff's  intereft  in  the  perfonal  eftate  may  be  eftablilhed  by 
a-decree  of  this  court,  and  that  the  inventory  may  remain  as  an 
evidence  of  the  perfonal  eftate,  in  cafe  the  contingency  fhould 
happen,  on  which  the  plaintiff  becomes  intitled. 

The  defendant  has  levied  a  fine,  and  futfered  a  recovery  of 
the  real  eftate,  and  infills  that  fhe  has  an  abfolute  right  both  to 
the  real  and  perfonal  eftates,  and  that  fhe  is  not  obliged  to  ac- 
count. 

Mr.  Noel,  for  the  plaintiff,  cited  Donne  verfus  Mirryfieldy 
heard  the  lid  of  Ociober,  I734>  and  mentioned  in  Sabharton  verfus 
Sabbarton,  Stanley  YGr(\is  Lee,  2  P.  Wms,  686.  Alkinfon  vtrfa^ 
Hutchinfon^  3  P.  lVms»  258.  Forth  verfus  Chapman ^  1  P,  Wms. 
663.  Sabbarton  verfus  Sabbarton^  Cajes  in  the  tune  of  Lord  Talbot y 
55  ^  245. 

Mr.  Clarky  of  the  fame  fide,  cited  i  Leon,  285,  Lee^s  cafe^ 
Jiiggins  VGvhxs  Dowlery  I  P.  fVms.  98, 

What  was  chiefly  infifled  on  by  the  counfel  for  the  plaintiff, 
was  the  intention  of  the  teftator,  that  if  the  defendant  died  with- 
out iifue  living  at  her  death,  that  then  Lord  George  fhould  take 
fubje£l:  to  the  payment  of  the  5000  /.  to  Lady  Diana  Beauclerk, 
r  309  ]       Lord  Chancellor, 

There  is  no  doubt  as  to  the  intention ,  but  then  the  queflion 
win  be,  whether  the  dying  without  ifiue  is  to  be  reftrained  to  the 
time  of  her  dealhy  or  at  any  time  indefinitely. 

Mr.  Murray^  of  the  fame  fide,  cited  cafes  to  fhew  that  the 
vulgar  meaning  of  the  words,  dying  without  iifue,  ivhich  is  lea'v- 
ingno  iffue  at  the  time  of  the  death,  has  always  been  regarded  by 
the  court.  Nichols  verfus  Hooper ,  I  P.  Wms,  198.  Pi?ibury 
\ex(u&  Elhin,  2  Vtrn,  758.,  Tlrzr^^/ verfus  Gau?ity  i  P.  Wms, 
432.  JVhitmore  VQrfus  JVeldy  1  Fern,  326.  2  Vent,  367.  2  Ch, 
Ca,  167.    luUnfis  verfus  Uthwatty  i  Tracy  Atlyns  426. 

Mr.  Attorney  General,  for  the  defendant,  infifted,  that  the 
whole  real  and  perfonal  eftate  is  given  to  Mifs  Dormer^  till  there 
is  a  failure  of  iiTue  generally,  and  if  it  had  flood  fingly  upon 
the  word  fole  heir  and  executrix,  there  can  be  no  doubt,  but 
Mifs  Dcrmcr  would  have  been  intitled  to  the  abfolute  property 
in  both. 

He  cited  cafes  that  wer^  fubfequent  to  thofe  mentioned  for  the 
plaintiff. 

Gr^f'/z  verfus  Roddy  June  21,  1729(1),  before  Lord  Chan- 
celler  King  :  The  teltator  there  dire^led  his  whole  perfonal  eftate 
fhould  be  turned  into  money,  and  placed  out  at  intereft,  in  the 
firft  place,  to  the  ufe  of  his  fifter  Mary ;  and  in  cafe  his  fifter 
died  without  iffue,  then  my  will  and  meaning  is  that  the  money 
dirc6led  to  be  put  out  to  interefl,  fhali  be  divided  between  my 

(i)  Fitz,  Gihb,  68.  S.  C. 

tw5 
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two  otlicr  fifters,  Terefa  and  Frances,  after  the  death  of  my  fiflcr  ^^^H^W^ 
Mary  aforelald. 

Sir  Jofep/j  Jdyli  held  the  bequeft  over  to  be  too  remote,  and 
therefore  a  void  limitation. 

Mikunrcl  Ycv^us  Mi/ ward y  February  I,  1 734,  before  the  fame 
Mailer  of  the  i?^///. 

One  Mi/ward  m^dc  a  nuncupative  Mrill,  directing,  that  all  his 
mortgages  and  debts  fhould  go  to  his  fons  Jo/m  and  Samuel, 
paying  100/.  each  j  and  in  caie  either  of  them  fliall  die  with- 
out iffue,  his  part  thereof  fliall  go  to  niy  wife,  and  my  two  othc 
fons. 

His  Honor  was  of  opinion,  in  the  firfl:  place,  that  this  was 
a  tenancy  in  common,  and  not  a  joint-tenancy,  and,  in  the 
next  place,  that  the  hmitation  to  the  wife,  and  other  fons,  was 
too  remote,  and  therefore  void. 

Mr.  Broiv/i,  on  the  fame  fide,  cited  Richards  verfus  Lady  r  ^01  ] 
Abergavefwy,  2  Ver?i,  324.     Clare  verfus  Clare,  Cafes  in  Chan* 
in  the  time  of  Lord  Talbot^  2 1 .  in  order  to  fhew  that  this  limita- 
tion is  to  the  defendant's  iiTue  generally,  and  the  remainder  to 
Lord  George,  confequently  void,  as  being  too  remote. 

As  to  the  current  of  cafes  upon  this  head,  the  former,  he 
faid,  went  too  far  one  way,  and  of  late  quite  the  contrary,  but 
there  is  not  one  of  the  modern  cafes,  where  there  are  not  fome 
words  which  fhew  the  intention  of  the  teftator,  that  the  firft 
taker  (hould  only  have  an  edate  for  life,  and  therefore  qualified 
the  general  eftate,  which  the  words  v/ould  otherwife  have  given. 
Love  and  JVindhajn,  I  Sid.  450. 

Mr.  Ordf  for  the  defendant,  faid,  all  the  cafes  cited  for  the 
plaintiff  are  trufts,  in  which  the  court  lay  hold  of  any  minute  cir* 
cumftance  to  fupport  the  intention. 

It  is  allowed,  on  all  hands,  the  teflator  intended  Mifs  Dor* 
mer  fhould  have  an  eftate-tail  in  the  real  cftate,  and  unlefs  it  i$ 
likewife  conftrued  to  give  her  an  eftate-tail  in  the  perfonal,  the 
words  will  be  inconfiftent,  and  have  two  difFerent  meanings^ 
but  the  con{lru6tion  we  contend  for,  gives  the  words  an  uni- 
form and  con fi (lent  meaning. 

Mr.  AW,  in  reply,  faid  he  did  not  apprehend  that  one  ge- 
neral rule  is  to  be  laid  down  in  thefe  cafes,  but  the  court  will,  in 
each  particular  cafe,  put  fuch  conftru6lion  as  will  belt  fuit  with 
the  teitator's  intention. 

That  there  are  circumftances  here  which  (hew  the  intention  of 
the  teftator  was  to  confine  the  bequeft  to  Lord  George  Beauclerk, 
upon  Mifs  Dormer^  leaving  no  iflue  at  the  time  of  her  death,  and 
laid  the  greateft  ftrefs  upon  the  word  then,  if  foe  dies  without  ifjue^ 
then  to  go  ^c,  as  referring  to  a  dying  without  iiTue,  at  the  time  of 
her  death. 

It  does  not  follow,  if  the  court  fhould  be  of  opinion  the  tef- 
tator  has  ufed  fuch  words  with  regard  to  the  real  eftate,  as  will 
not  take  eiFecl  according  to  his  intention,  becauf^  repugnant  to  a 
rule  of  law,  that  therefore  his  intention  fliall  not  prevail  with  re- 
gard to  the  perfonal  eftate. 

Vol.  IL  U  Lord 


3IO  CEASES  Argued  and  ifetermined 

Beauclesk      Lord  Chancellor, 

V.  Dormer.  There  are  a  great  variety  of  cafes  upon  the  head  on  which  this 
arifes,  of  contingent  Hmitations  upon  perfonal  eftate,  and  as 
they  have  grow^n  up  to  a  very  large  number,  they  have  admitted 
of  many  niceties,  and  different  determinations. 
[  3 1 1  ]  The firjl  queftion  is,  "Whether  there  is  any  particular  circum- 
ftance  in  this  cafe  that  can  confine  the  words  to  a  dying  ivkhoiit 
ijjiie  at  the  time  of  Mlfs  Dormer's  death  5  the  cafes  which  have 
been  cited  are  moft  properly  applicable  to  this  queftion. 

I  am  of  opinion,  that  though  there  are  fome  words  which  look 
this  v/ay,  yet,  in  point  of  law,  they  will  not  admit  of  this  con - 
flrucSlion. 

^TheUi  in  the  The  word  then^  indeed,  firft  occurred  to  me,  but  I  do  not  re- 
fenS"^h  an\d  ^^^^^  ^"7  ^afc  that  has  turned  upon  this  word  merely,  for  theriy 
verb  of  time,  but- grammatical  fenfe,  is  an  adverb  of  time  ( i),  but  in  limira- 
in  limitations,  a  tious  of  cllates,  and  framing  contingencies,  it  is  a  word  of  refer- 
u-ord  of  refer-     eucc,  and  relates  to  the  determination  of  the  firfl;  limitation  in  the 

cnce,  and  relates    ^    '      ,  ,  .  r     t  \ 

to  the  detcrmi-  cltate  where  tne  contmgency  antes  (  .2  j. 

nation  of  the 

iirft  limitation  in  the  eft.ite. 

In  the  cafe  of  F'lnhurj  verfus  Elhw,  the  words  were,  if  flie 
{hall  die  without  idue  by  the  faid  teftator,  then  after  her  deceafe 
80/.  fliall  remain  to  the  teftator's  brother. 

Lord  Macclesfield  did  not  lay  any  ftrefs  upon  the  word  the?7^ 
but  confb'ued  the  words  after  her  deceafe,  in  the  fame  mianner,  as 
if  it  had  been  at  her  deceafe,  and  lo  relative  to  the  death  of  the 
party. 

And  if  the  court  here  v/as  to  lay  any  ftrefs  upon  the  word  ihen^ 
it  Vi'ould  be  going  a  great  deal  too  far,  for  it  is  too  ambiguous  to 
'  be  taken  as  an  adverb  of  time,  and  therefore  in  this  cafe  does  not 
afcertain  the  point  of  time,  but  is  merely  relative  to  the  determi- 
nation of  the  limitation  to  Mifs  Dormer,  and  the  contingencies 
taking  place. 

Y/ith  legard  to  Lady  Dlrjia  BeaucIerF^  5000/.  fome  thing 
plaufible  might  be  faid,  if  this  was  to  be  conilrued  as  merely 
perfonal  to  her,  and  by  v/ay  of  provifion  as  a  porlion,  and  not 
to'arife  unlefs  Lady  Diana  furvivcd  Mifs  Do?'7ner^  for  then,  in- 
deed, a  ilrong  argument  m.ight  be  .drawn  from  thence  to  ILev. 
ihe  tcflator^s  meaning  was  to  confine  the  dying  Vv'ithout  ifilie  of 
Mifs  Dormer  to  tiic  time  of  her  death. 

But  this  being  annexed  by  way  of  condition  to  the  ocvlfe  to 
Lord  George,  makes  it  a  veftcd  legacy  and  tranfmilTibk^,  ihougli 
not  payable  till  a  future  time,  which  takes  away  all  the  argument 
lliat  miglit  be  raifed  from  its  being  perfonal  to  her  only,  for  a 
death  before  the  contingency  happens,  will  not  defeat  the  legacy  ; 
and  fo  l^iid  down  in  the  cafe  of  King  and  Withers,  Cafes  in  Chan, 
hi  the  time  of  Lord  T allot,  117. 

(1)  See  V.  Ellin,    I        IV.        (2)  So  Bigoe  v.  Baiflfy,  l  Bio.  Cluu 

^5-^  Rep.    I  go.      Be7iyon  v.  Madd'Jou,  2  Bi  o, 

Cba,  Rep.  75.  77.- 

Thus 
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Tims  much  as  to  the  words  of  Hmitation  and  condition  an-  Beaucliri: 
liexed.  ^  v.DoKMx.. 

Lord  Chancellor  then  afl^ed  the  counfel,  who  they  underftood 
by  the  old  luomafi  in  this  ivill ;  and  they  agreed  on  both  fides  that 
it  muit  be  Betty  Gibbs^  mentioned  in  the  preceding  words  ;  then 
faid  he,  I  take  the  5000 /.  to  be  the  only  contingent  legacy  :  but 
if  this  to  the  old  woman  had  been  to  arife  upon  the  fame  contin- 
gency, I  fliould  have  thought  the  words,  Mifs  Dormer  to  keep  the 
old  luoman  during  her  life,  would  have  fliewn  very  plainly  that  the 
teftator's  intention  was,  that  this  legacy  and  the  preceding  ones 
fhould  take  place  at  Mifs  Dormer  %  death  ;  but  now  I  muft  con- 
fbrue  the  100/.  to  Betty  Gibbs  2ls  z  legacy  payable  immediately, 
and  muft  neceflarily  have  the  fame  conftru£lion  with  the  legacies 
that  follow  :  videlicet,  to  one  fervant  his  wearing  apparel,  and  to 
another  his  horfes,  which  it  would  be  abfurd  to  fay,  muft  wait 
the  death  of  the  defendant. 

The  fecond  queftion  is,  Whether  a  limitation  over  of  perfonal 
eftate  after  the  death  of  the  fiift  taker  without  iffue,  generally, 
is  a  good  limitation. 

It  has  been  allowed  that  if  taken  fo  as  to  conclude  iflue  in  in-  A  limitation 
finitum,  then  the  limitation  over  is  void  as  to  real  (i),  but  a  dif-  ""^H^fj^lfl^^ 
ference  has  been  attempted  as  to  perfonal  chattels  ;  this  is  the  dearth  of  the  firft 
very  firft  time  where  it  has  been  contended  that  a  limitation  over  taker  without  _ 
of  a  perfonal  thing,  is  to  receive  fuch  a  conftru£lion  by  the  court  ^^y^^  generally  la 
as  to  mean  a  dying  without  iffue  at  the  death  of  the  party,  not- 
v/ithilanding  there  are  no  words  in  the  will  that  indicate  this  to 
be  the  teflator's  intention. 

The  firft  cafe  of  executory  devifes  was  Matthew  Majmlng^s^  8 
Co,  95.  afterwards  came  Lampet\  cafe,  10  Co,  46.  b,  and  feveral 
others  which  were  all  on  terms  for  years,  and  partook  of  the 
realty ;  but  the  Judges  had  no  notion  of  extending  it  to  a  per- 
fonal ty. 

The  next  was  the  Duke  of  Norfolk's  cafe,  Selecl  Caf.  in  Ch. 
26.  vide  Lord  Nottinghmn's  firft  argument  upon  a  contingent 
limitation  of  a  perfonal ry. 

Courts  of  equity  have  gone  further  ftill,  and  have  admitted  Courts  of  equir/ 
of  the  like  limitations  in  perfonal,  as  in  chattels  real  j  but  then  ^^.^'^y 
they  have  declared  at  the  fame  time  that  they  will  carry  the  limi-  pe'^S^'  chlt- 
tation  of  a  perfonal  chattel,  or  truft  of  it,  no  further  than  the  tei,  or  trurt  of 
Tudo^es  have  done  in  a  cafe  of  lepal  limitations  of  terms  for*!'  ^-^/'^''^'^'^'^ 

\^  than  the  Judges 

y^*^^^*  have  done  in  the 

cafe  of  legal  limitations  of  terms  for  years. 

Ailzinfon  verfus  Hu-ichinfon  is  plainly  different  from  this,  though 
the  plaintiif's  counfel  infift  the  laft  contingency  in  that  cafe  is  ex- 
prelled  as  generally  as  the  contingency  in  the  prefent ;  and  taking 
it  as  a  fmgle  independent  fentence,  it  is  an  authority ;  but  the 
whole  muit  be  coupled  together,  and  then  the  words,  if  both  die 

(i)  Vide  fearne  Ex.  Denj,  322. 

U  2  nn;il^.:,f- 
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Beaucleric   nvlthoift  [{Tue^  mud  be  conftrued  in  the  fame  rrjanner  as  the  court 
V.    oaM£K.    liQti  conilrued  the  former  claufc* 

Stanley  verfus  Leigh  2  P*  JVms,  686.  has  been  cited. 
I  cannot  think  this  an  authority,  becaufe  the  queftion  there 
arofe  upon  a  Hmitatlon  to  the  fons  or  daughters  of  the  firfi  taker, 
which  never  took  effe6^:,  as  there  was  no  ilTue  at  alL 
L^^^d /j"^^^         As  to  Forth  and  Chapman^  I  Vv^as  counfel  in  it  myfelf,  and  by 
wlci'^'s'note  of  ^         upon  the  back  of  my  brief,  it  appears  that  Lord 

Forth  and  Chap-  MiiccUsjjcld  Llid  a  good  deal  of  weight  upon  the  particular  pen- 
T";  }fl^.^f'  i^ii^?^  of  t^^^is  win,  if  either  of  his  nephews  Willinrn  or  Walter 

c/tfs/^/J  held  that  ^       ii    i  i'     vr  i    i  •  r    i    •  r- • 

the  words,  iea-ve  ihould  depart  this  hfc,  and  leave  no  iflue  of  then"  relpec.tive 
«s  ijue,  muft  re-  bodies  J  thcfc  words,  he  faid,  muft  relate  to  the  time  of  their 
^^tu^     ^1.^^  c  deaths,  and  it  would  be  a  forced  conftrudiion  to  have  extetided  it 

or  the  aeiLhs  or  ,  .  ,  -  ,  ? 

the  tefiatofs  two  to  2,  dying  without  illue  generally. 

nephews,  iV'd- 

Ham  and  Walter^  and  could  not  be  extended  to  a  dying  without  Iflue  generally. 

The  determination  of  the  cafe  of  Phihury  verfus  EMn  turned, 
as  I  faid  before,  upon  the  latter  words,  after  her  decenfe^  which, 
were  conftrued  in  the  fame  fenfe  as  at  or  immediately  after  her  ue- 
^eafe. 

\\\  'Nichols  szxi'j^^  Hooper y  I  P,  IVms,  198,  the  words  were /i> 
he  paid  within  fix  months  after  the  death  of  the  furvivor  of  the  faid 
mother  and  fen,  which  confine  it  clearly  to  his  dying  Vv'ithout  ifiiis 
at  the  tini.e  of  his  death,  and  therefore  does  not  come  up  to  ilic, 
prefect  cuie. 

The  general  argument  that  the  fenfe  of  the  words  dyifig  ivith- 
cut  ijfue,  muft,  according  to  the  common  parlance,  mean  without 
ilTue  at  the  time  of  ids  death,  is  only  taken  in  as  an  au>:iliary  in 
arguing  thefc  fort  of  cafes  and  I  do  not  know  one  inilance 
where  the  determination  has  turned  fingly  upon  this  particular 
point. 

In  the  cafe  of  Kelh  verfus  Rofe^  before  the  committee  of 
council  1723,  I  cited  the  caie  of  Target  verfus  Gaunt,  for  the 
fame  purpofe  as  the  couufel  for  the  plaintiff  do  now.  But  the 
Mafler  of  the  Rolls  faid,  dfifig  without  ifue  there  is  meant  fuch  iillie 
as  the  lirll  taker  might  have  appointed,  which  mull  be  intended 
iflue  then  living. 

C  3M  3  ^^^^       ^^^^  defendant  feveral  cafes  have  been  cited^ 

two  of  them  in  point, 

Mikvard  verfus  Milward  indeed  has  lefs  weight,  becaufe  there 
is  not  an  exa£l  account  of  it ;  but  Green  verfus  Rod  is  a  dire6l 
authority  in  point :  i  was  counfel  in  it,  and  took  notes  upon  my 
brief  of  what  the  court  faid  there.  Lord  Chancellor  King  deli-^ 
vered  his  opinion,  that  the  main  queftion  in  the  caufe  was, 
whether  there  were  words  in  the  will,  to  tic  up  the  meaning  to 
a  dying  without  ilTue  living  at  the  time  of  her  death  ;  which 
(hews  very  plainly  that  he  thought  there  could  be  no  foundation 

•  Jtkinfon  verfus  Hutchinfcm^  3  JVmt.  258.  Devife  of  a  term  to  A.  for  life,  temaln- 
^tr  to  the  children  ji. ^all  leave  at  his  death,  and  if  the  children  of  die  without 
iflue,  l-hen  to  B.  The  children  of  A.  die  without  leaving  any  iflue  living  at  the  tims 
•f  their  death.    Lord  Chancellor  Talbot  held  this  a  good  dcvifc  over  to  B. 
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for  fuch  a  reftr'nSlion,  unlefs  it  was  warranted  by  the  words  of  B^AoctERK 
the  will. 

There  are  feveral  other  cafes  which  m^ght  be  cited,  particu- 
larly the  Aitornej  General  in  behalf  of  the  Goldfmiths'  company  of 
Lofidoti,  verms  Hall,  befoi-c  Lord  Chancellor  King,  Tr'in.  5  Geo, 
2.  afliltcd  by  Sir  Jofeph  Jehyll  and  Lord  Chief  Baron  Reynolds, 
Vide  Fiztg'ibbon's  Ri'p.  314,  321,  and  Vin,  A'br.  tit.  Devifey  p, 
103.  pL  50. 

But  I  am  of  ooinion  that  none  of  the  authorities  come  up  to  ^, 

V  1  •        .  1    1  r      1       •■        ^  •     '  n-i  r  1      1       There  is  no  an- 

fupport  this  point,  contendea  lor  by  tne  plamiiir  s  couineJ,  that  thority  can  be 
ex  vi  termini,  as  this  is  a  limitation  of  perfcnal  eftate,  it  lhall  be  produced  whera 
confined  to  a  dying  without  iliue  hving  at  the  time  of  the  death  of  ihlTa'^iimkai/on 

the  firft  taker  (  I  ).  of  perfonal  eftatc 

fhall  be  conhned 

to  a  dying  without  ifTue  living  at  the  death  of  the  frjl  takcr^ 

1>.  would  be  of  very  mifchicvous  confequence,  and  introduce    '^he  court 
:great  coiifufion,  if  the  court  fliould  admit  of  a  diilindlion  between  f  di^flfn^ion  bL 
chattels  perfonal  and  chattels  real  (2).  tween  chattels 

real  and  perfonal,  It  would  introduce  confufion. 

The  third  queflion  is,  in  what  latitude  and  extent  to  confider 
this  devife. 

By  calling  Mifs  Dormer  his  fole  heir,  he  gives  her  the  whole 
real  eftate:  and  according  to  the  opinion  of  Lord  Hale^  in  King 
againil  Melliag  (3),  a  devife  to  a  man,  ajid  if  he  dies  ivithout 
"  ijfue,  is  always  conftrued  to  make  an  entail ;  and  if  the  devife 
be  to  and  the  iflue  of  his  body,  having  no  ilTue  at  that  time, 
it  would  an  ePtate-tail  for  the  law  will  carry  over  the  word 
**  ifjue,  not  only  to  his  immediate  ilTue,  but  to  all  that  fhall  de- 
<^  icend  from  him.'* 

*'  The  word  ijfue,  fa  id  Lord  Hale,  is  ncmen  colleEilvinn,  and 
takes  in  the  whole  generation  ex  vi  termini-,  and  in  all  ails  of 
parHament  exitu's  is  as  comprehenfive  as  heirs  of  the  body  (4), 
for  where  it  fpeaks  of  the  alienation  of  the  donee,  it  is  faid 
quo  minus  ad  exitum  remaneat,^^  By  appointing  her  executrix 
Mifs  Dormer  is  equally  intitled  to  the  perfonal,  as  there  is  no 
legacy  left  to  her. 

VVhat  it  is  under  this  will  that  is  to  goto  Lord  George  Beau-     f  315  ] 
^lerlz,  whether  one  eftate  only,  or  both,  is  very  uncertain  ;  to 
apply  the  words  to  perfonal  eftate,  which  whether  the  teftator 
himfelf  has  applied  them  to,  7ion  conjlaty  would  be  going  to  far. 

Indeed,  the  obfervation  arifing  from  the  condition  annexed,  he 
to  pay  5000/.  isV.  is  very  material  to  fliew  it  jnuft  extend  to 

(i)  So  S>alt€rn  v.   Saltern,  poji.  376.  (2)    See  Attorney  General  v.  Bayley, 

Stafford  V,  Brdklry,  2  Frf.  18  I.     Attorney  2  Bro.  Cha.  Rep.  558.     Sed  contra  Forth 

■General  v.  Hird,    I  Bro.  Cha.  Rep.  170.  v.  Cha^man^  I  P.  IT.  665.    Pleydtll  v. 

BigS^V.  B,:;?Jley,  I  Bro.  Cha.  Rep,  188.  Fleydell,    I    P.  W,   750.      Staf'crd  v. 

(;/(? tvr  v.  Strothcffy  ?.  Bro.  Cha.  Rep,  33.  Buckky,  Z  Fcj\  I  So. 

Coniia  NlchcUs  V.  Hooper,  I  P .  IF.  199.  (3)    I   f'^ent.    214.  225.   S.   C.  i-rds 

Target  v.  Gannt,  I       IF.  432.     Piahury  Bamfuid  v.  Popham,  I   Lex' i  P.  ir.  54. 

V.  EVidn,    1   P.   IF.  565.     Pkyddl  v.  and  notes. 

Pkydell,  I  P.  fF,  74^^.  (4)  Po/t.  582. 

3  both; 
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BiAuctERK  both;  and  then  fuppofmg  the  real  eftate  had  not  been  barred, 
V.  Dormer,  ^nd  Mifs  Dormer  h2id  died,  leaving  Lord  G^'^jr^^  the  5000 /.  it 
would  have  been  a  charge  upon  the  real,  as  well  as  the  perfonah 
Upon  the  whole,  I  do  not  think  the  conftru£tion  contended 
for  on  the  behalf  of  the  plaintiff,  is  fupported  by  any  cafe  what- 
ever ;  and  therefore,  as  the  words  of  this  will  are  general,  and 
unreftrained,  the  limitation  over  muft  be  void,  and  cannot  be 
confined  to  the  defendant's  dying  without  iiTue  living  at  the  time 
of  her  deceafe,  and  therefore  the  plaintiff's  bill  in  this  caufe  mud 
be  difmified. 


Cafe  223.  Ex  parte  IVhilfcId,  J^^^^^  ^ly  ^742(i}. 

WHEN  this  petition  was  formerly  heard,  I  had  a  doubt 
whether  the  court  could,  upon  ex  parte  applications, 
tions,  may  allow  ^Uow  a  maintenance  for  an  infant,  where  no  caufe  is  depending, 
maintenance  for       it  is  at  the  peril  of ,  a  guardia^  in  focagc,  what  he  applies 

an  mtant,  wnci.e  .  i    i         mi  i         n         i  i  i-z- 

r-O  caufe  is  de-    for  maintenance,  and  he  will  be  allowed  accorciing  to  the  d if- 

pending.  It  is  crction  he  has  ufed,  and  therefore  I  direded  it  to  ftand  over  for 

at  the  peril  of  a  j  ^ 

guardian  in  fo-  prCGCdentS. 
(rage,  what  he 
applies  for  nviii^tcnance. 

Two  have  been  left  with  me,  in  cafes  v/hich  came  before  the 
I'^tQ  Majier  of  the  Roils ^  Sir  Jofeph  Jekyll,  July  2(5,  1731,  ex 
parte  Odel,  a  petition  for  a  guardian,  maintenance,  and  a  receiver; 
and  there  was  no  caufe  depending  before  the  court,  and  yet  the 
court  direded  according  to  the  prayer  of  the  petition. 
This  order  feems  to  go  too  far  in  appointing  a  receiver. 
Thccourthas        For,  fuppofing  the  court,  as  a  proper  incident  for  a  guardian, 
notajurifdiaion  fhould  dircd  a  Mailer  to  fee  what  is  neceffary  for  maintenance, 
toappoint  a  re-      j.  ^^y^  couit  has  not  a  jurifdidion  to  appoint  a  receiver,  unlefs 

ceiver,  unlcls  a    ;         ^  i-       /    \     ^i         r      r  -  j     .  i  i  -it 

caufe  be  depend-  a  cnule  was  depending  ( 2 ) the  cale  ot  ideots  and  lunaticks  has 
ing.  Thejurif-  been  inufted  on  as  a  fimllar  cafe,  but  the  jurifdidion  v/hich  the 
cxfScfasTo"'^  court  exercifes  with  refped  to  them,  is  a  particular  one,  and 
jdeots  and  luna-  therefore  not  like  the  prefent. 

ticks,  is  a  parti- 
cular one. 

r  ^  1  The  fecond  precedent  v/as  on  /fi/gti/t  14,  1734,  ex  parte  Peploe^ 
before  Sir  Jofeph  Jekyll,  it  was  a  petition  to  appoint  a  guardian, 
and  for  maintenance,  and  tiie  court  direded  accordingly. 

I  have  been  looking  into  cafes,  and  find  one  in  point,  Lady 
T ?nham  verfus  Barret  (3) ;  there  was  a  petition  to  Lord  Maeeles  - 
fuld  in  December  1723,  and  afterwards  went  upon  an  appeal  to 
the  Houfe  of  Lords,  Jpril  16,  1724,  there  Lady  2~ifA',^^/7/2,  the 
mother  of  the  infant,  was  a  paplll;  ;  the  young  gentleman  was 
intitlcd  to  two  great  eflates,  and  to  a  barony  in  fee,  and  therefore 

-    (1)  :^.fg.  Lib.  B.  1741.  fol.  391.  ride    ticned  by  Lord //^A^/w/V/:^  were  examined 
#.v       te  Thomas,  Amh.  146.    Ex  parte    wilh  the  Regiiler's  book. 
Kent,  3   IhO'  Cha.   Ca.  88.     Ex  parte         (2)  Aiion,  ante  I  vol.  489, 
Saltlr^  3  Bro.  Cha,  Rfp.  500.  in  which        (3)  2  Bro.  F.  C.  53.^, 
JaU  cJc  ail  the  Ruihorities  here  men- 

incumbent 
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incumbent  upon  the  court  to  take  care  of  his  education,  that  he     Ex  psrte 
•  \  .V    I        \  ^  ^  a    ^  Whitfield^ 

might  be  brought  up  a  proteltant. 

The  grandfather  of  the  infant  was  named  by  the  court,  but 
being  very  old,  and  refufmg  to  accept  of  it,  Mr.  Serjeant  Baynes 
as  recommended  by  him,  was  appointed  guardian  j  and  it  was 
further  directed,  that  a  Mafter  fhould  examine  what  Lady  Tenham 
would  allow  for  maintenance,  and  whether  her  offer  would  be 
fuitable  to  his  rank  ;  flie  appealed  from  this  order  to  the  Houfe 
of  Lords,  and  infilled  upon  the  guardianfhip  j  after  long  debate, 
they  confirmed  Lord  Macclesfield^^  order,  except  with  this  va- 
riation, that,  inilead  of  Serjeant  Baynes  being  guardian,  the 
grandfather  iliould  be  appointed,  becaufe  a  ftranger  was  not  fo 
proper  to  be  trufted  yiith.  it :  It  came  before  the  Houfe  of  Lords 
like  wife  upon  the  order  made  on  the  Mafter's  report,  v/here  he 
had  reported  200  /.  per  arm.  as  proper  for  maintenance ;  and 
the  Lords  confirmed  Lord  Macclesfield' 2,  order  in  this  refpect 
iikev/ife. 

So  here  is  a  precedent  in  point,  where  maintenance  has  been 
allowed  upon  the  authority  of  Lord  Macclesfield  and  the  Houfe  of 
Lords,  notwithftanding  there  was  no  caufe  depending, 

I'heremay  be  a  great  convenience  in  applications  of  this  kind,  r^-^e  conveni- 
becaufe  it  may  be  a  fort  of  check  upon  infants,  with  regard  to  ence  in  thefe 
their  behaviour,  and  it  may  be  an  inducement  to  perfons  of  jppiicanons  Is, 
worth  to  accept  of  the  guardianfiiip,  when  they  have  the  fane-  to  perfons^ of^^^ 
tlon  of  this  court  for  any  thing  they  do  on  account  of  mainte-  worth  to  accept 
nance,  which  otherwife  would  be  at  their  own  peril ;  and  like-  ^Ji'^^^^l^^^^the' 
wife  of  ufe  in  faving  the  expence  of  a  fuit  to  an  infant's  efhate.     have  the  fanftiori 

of  this  court  for 

every  things  they  do  oa  account  of  maintenance. 


tVoodcrafit  VQX^MS  Kwajlofiy  June  2\y  1742.  C  3^7  ] 

-    Cafe  224* 

A Motion  was  made  at  the  laft  feal  to  quafli  or  fuperfede  a  where  the  tenor 
writ  of  certiorari^  v/hich  ilTued  out  of  this  court,  to  re-  of  a  record,  in- 
move  a  plaint  of  replevin  in  the  mayor's  court  of  the  city  of  ^^^^.^/li?^."^^" 

J       ,      ^  ^  J  J  cord  itfelt,  is 

LjOndon*  ^      ^  ^  ^  removed  by  cer- 

tiorari out  of  an  inferior  court,  it  is  erroneous,  as  no  proceedings  can  be  bad  upon  iC  , 


The  writ  was  directed  to  the  mayor  and  fherilfs  of  London  : 

We,  willing,  for  certain  caufes,  to  be  certified  upon  the  tenor 
"  and  record  of  the  jhrocefs  of  a  certain  plaint,  what  was  before 

you  in  your  court,  without  our  writ,  between  George  Wood- 

craft  gentleman,  and  Andrew  Kinafion^  of  the  goods  and  chat- 
"  tels  of  the  faid  George,  unjuflily  taken,  and  detained,  as  it  is 

faid,  do  command  you,  that  diftindfly  and  plainly  you  fend 
*^  the  tenor  of  the  record,  and  procefs,  of  the  faid  pkiint,  with 

all  things  touching  the  fam.e,  by  wliatfoever  names  the  parties 
"  in  the  faid  plaint  are  called,  under  your  feal  to  us  in  our 

Chancery,  from  the  day  of  Eaficry  in  fifteen  days  next,  enfu- 
"  ing,  wherefoever  it  flrall  then  be,  and  this  writ.  Witnefs 
"  ourfelf  at  JFefiminfiery  February  ip,  in  the  15th  year  of  our 
«  rergn.'^ 

U  4  Mr. 


317  CASES  Argued  and  Deterrximed 

Wo»BCRAFT  Mr.  Caldccot  obje£l:ed  at  the  hift  feal,  that  this  writ  v/asbad, 
V.  Kin  A*  TOW.  ]3ecaufe  the  tenor  of  the  record  is  only  direded  to  be  removed, 

and  not  the  record  itfelf. 
Vvhere  a  reple-      Lord  Chancellor^  havhig  taken  time  to  confider  it,  fald,  where 
▼in  Is  ia  acftuit  a  replevin  is  in  a  court  of  record,  you  may  remove  it  by  certiorari^ 
ma7remove°k  either  out  of  the  court  of  King's  Bench,  or  this  court. 

^  certlorarU     Thcfau,  Brcv.  77.  F,  N,  B,  554.  /\to  edit, 
either  fro.n  the 

court  of  King's  Bench,  or  from  this  court. 

As  to  the  exception,  that  it  is  not  to  remove  the  record  and 
procefs,  but  the  tenor,  I  think  the  writ  is  erroneous  for  this 
reafon. 

There  is  a  gjreat  diiFerer^ce  between  the  record  itfeL^,  and  the 
tenor,  for  this  is  only  a  tranfcript  or  copy,  indeed  it  muft  be 
literal,  but  (1111  it  Is  only  a  tranfcript  ;  and  as  this  is  a  cert'iO' ari 
to  remove  a  record  out  of  an  inferior  court,  in  order  to  be  pro- 
ceeded upon  in  a  fuperior  court,  it  ought  to  be  the  very  record, 
for  otherwife,  no  proceeding  can  be  had  upon  it. 
khahect  corpus      Tliere  is  a  difference  between  a  habeas  corpus  and  a  certiorari^ 
and  certiorari    that  removcs  the  body       caufa^  and  then  you  muft  begin  in  the 
differ,  that  re-  fuperior  court,  and  declare  c'/^' ;/o=z^(? ;  but  on  a  ccrticrari  vow  m\x^ 

moves  the  body  i  i 

<um  caujay  and   procecd  on  the  record,  as  it  itands  when  removed, 

you  declare  de 

noio  in  the  fuperior  court. 

f  318  ]  There  is  another  difTerence  between  ccrtioraries  themfelves ; 
Where  a  certio-  this  piefent  writ  was  framed,  I  believe,  from  ccrtioraries  brought 
de'r  o^\"^to"  T'  another  purpofe,  for  the  precedents  found  in  the  Curfitor's 
the  record  as  book,  wliich  I  lookcd  iuto,  are  fuch,  and  they  are  in  order  only 
evidence,  then  to  ufc  the  rccord  as  evidence,  for  if  nul  tiel  record  be  pleaded,  the 
the  tenoi.  It      court  canuot  havc  the  record  but  by  certiorari,  and  then  the  tenor, 

returned,  IS  luN  i     •     r  -t-  •  -j  r    i  i         j  -n 

iicient,  and       II  returned,  IS  rjihcienr,  as  evidence  or  tne  record,  and  will 
countervails  the  countervail  the  plea  of  nul  tiel  record \  but  when  the  record  is  to 
ri!?rJ^but\lficn      proceeded  upon,  the  record  itfelf  muft  be  returned.  N, 
the  rec  rd  iifclf  548*  in  the  notes  [a)  Regijler  288,  b» 

is  to  be  proceed- 
ed upon,  the  recoixl  mufi:  be  returned. 

Whether  k  be  There  is  no  difference  when  the  proceeding  upon  the  record  is 
ment^  "or^at"£er,  rtmovcd,  whether  it  before  judgment  or  after,  in  both  cafes 

makes  no  differ-  the  rccord  itfelf  muft  be  removed  i  if  it  was  not  fo,  this  confe* 
ence,  in  both     q^ience  would  follow,  that  by  fendino^  for  the  tenor  of  the  record, 

calfs  tiie  record  . 

itfelfmuftbe  rc-  the  iiiferior  court  would  be  tied  up,  and  yet  the  fuperior  court 
Riovcd.  could  not  proceed.    Salk,  147  ^"  565.* 


*  Lamina  Rfg'ira  -^'crfus  ParccF  St.  Marfs  in  the  Dcuijes,  Fajch.  i  Ann.  B.  R.  Salk, 
I47.  On  a  ccrtionrri  to  return  an  ordsr,  it  was  returned,  cujus  q'uidct::  tenor  Jequitur  in 
hac  •verba  and  it  was  quufhcd  for  rhis  reafon. 

Do»r.}:us  Eex  verfu..  Noithy  Hi/.  8  fV.  3.  B.  R.  Salk.  565.  fcr  IJclt  Ch.  J.  It  is  an 
cr»oi-  in  the  clerks  in  Londcn.,  that  upon  a  certiorari  they  return  only  a  tranfcript,  as  if 
the  record  remained  below ;  for  in  C.  B.  though  they  do  not  return  the  very  individual 
record,  yet  the  tranfcript  is  returned  as  if  it  were  the  rccord,  and  fo  it  is  in  judgment 
at  law. 

From 


in  tlie  Time  of  Lord  Chancellor  Hardwikce.  3if 

From  thefe  auiLoritie'?,  T  think  this  certificate  is  erroneous,  Woodcraj-t 
and  if  I  fend  it  to  the  Coiiiinon  Pleas  by  mliiimiiSy  this  exception  ^*  I'^i^-'-ston, 
might  bd  "rAen  there,  and  give  ;;ieat  delay. 

The  cueftion  tncn  is,  Whether  I  ought  to  qiiafli  or  fuperfede 
this  wiit  ? 

And  1  am  of  opinion,  that  I  cannot  quiaHi  it,  but  muil:  fuper-  Thecourtm^y 
fede  it  ( I ),  for  I  cannot  quaili  but  on  a  view  of  the  record  itfelf,  ^^P^fe^e  a cer- 

,  r         \^        ■    r      ^  titicatc,  but  Can- 

and  lo  mult  wait  tor  the  return.  notquafh  it 

without  a  view  of  the  record. 

This  came  in  queftion  in  the  great  cafe  of  Sir  J'fiph  Sharps  and 
the  mayor,  aldermen,  and  ccmmoiia'uy  of  Lr;;/^/-;/,  m  the  latter 
end  of  Queen  Anfis  time   in  the  cc  iu  i:  of  King's  Bench. 

A.  mandainus  VHixx^A  to  them  by  corporate  names,  and,  before 
the  return,  it  was  moved  to  quafti  it,  becaufe  mifii reeled,  for 
that  it  ought  to  have  been  to  the  mayor  and  aldermen  only  j  this 
v/as  argued,  and  the  judges  difFcred  in  opinion  ;  but  Mr.  juftice 
Eyre  took  an  objecSlion,  that  the  court  couid  not  qualh  the  writ, 
becaufe  it  was  not  before  them,  as  not  being  returned,  and  that 
it  mull  be  a  fuperfede  as  only. 

And  the  whole  court  were  unanimoully  of  that  opinion,  in  this    [  319  3 
refpecl,  though  they  difagreed  in  other  points. 

Let  the  writ  be  fuperfeded,  and  a  procedendo  awarded. 

i  (l)  Vide  Qgvej-v.  Heyiccod,  Jlmh.  59.     IVeavcrs*   Company  V.  Hay- 
nvoody  pof.  3  vol.  363. 


Richards  vtr{\x%  SymeSy  Jime  26^  1742.  Cafe  225* 

TH  E  queftion  was,  whether  there  are  grounds  enough  for  ^  ^  ^^^^ 
a  new  trial  ?  90.        '  * 

The  court  will 

rot  grant  a  new  trial  up:)n  a  fuggeftion  that  the  p.^rty  was  not  r.pprlzcd  of  a  particular  evidence,  an! 
there/ore  not  prepared  to  give  an  anfwer. 

The  fa6l  to  be  tried  in  the  eaufe  was,  whether  Mr.  George 
Richards  gave  the  mortgage  in  queftion  to  the  defendant  in 
equity. 

Upon  the  trial,  in  order  to  difcredit  the  evidence  of  one  Bcn^ 
the  moft  material  witnefs  for  the  defendant  in  equity,  the  plain- 
tiff brought  aperfon  to  fwear,  that  this  witnefs  for  the  defendant 
was  not  in  England  at  the  time  he  fwore  to  the  facl. 

Several  affidavits  were  read,  upon  the  motion,  on  the  behalf 
of  the  defendant  in  equity,  to  prove  that  Bere  was  actually  in 
England  at  the  time  he  fwore  to  the  fa6l. 

It  was  infifted  therefore,  by  his  counfel,  that  the  credit  of  ^ere 
heing  invalidated,  as  has  been  mentioned,  weighed  greatly  with 
the  jury,  and  was  the  principal  reafon  that  induced  them  to  give 
the  verdi£l  for  the  plaintiff  in  equity. 

It  was  infifted  likewife,  that  the  defendant  in  equity  was  not 
prepared  to  do  any  more  than  to  fupport  the  gene^-  il  charailer  of 
his  witneffes,  or  otherwife  could  have  given  the  fame  anfwer  he 
is  able  to  do  now,  if  he  had  been  aware  of  the  objedlion. 

Lord 
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Richards  v.         LoRD  CHANCELLOR, 

SYMi:s.  rpi^jg        application  for  a  new  trial,  which  comes  before  the 

court  after  a  confiderable  length  of  time,  as  the  verdid:  way  given 
in  Not  ember  laft. 

The  ground  for  the  new  trial  is,  that  the  defendant  in  this 
court  was  furprizcd  with  evidence  he  was  not  aware  of,  and  fo 
he  was  not  prepared  to  anfwer  it  { J ). 

A  great  many  objediojis  have  been  made  to  this  motion,  both 
upon  general  and  particular  rcafons. 

The  fird  objedlion,  That  this  is  an  application  for  a  new 
trial,  after  a  verdicl  found  by  a  fpeciai  jury  upon  a  trial  at 
bar. 

f  -220  ]  I  do  ?ig,ree,  that  formerly  fome  countenance  has  been  fliewn 
A  dlftinaion  to  this  objeclrion,  and  a  diftinftion  taken  betv/een  trials  at  bar 
m^rifheJZl  ^^-^^^2X^/1  prius,  becaufe  the  latter  are  fubordinate  to  the  other, 
trials  at  b.u-,  and  and  therefore  not  of  fo  folemn  a  nature  (2). 

at  n'iji prhis  5  but 

in  the  cale  of  the  S^een  and  l^he  Bainjji  and  Burgejjh  of  Beivdley,  eleven  judges  againfl:  one  determined 
2.  new  trial  ought  to  be  granted. 

But  this  point  was  folemnly  confidered  upon  the  cafe  of  the 
^/ec7i  and  The  Bailiffs  and  BurgeJTes  of  BeiucUt-y^  i  P.  Wms.  207. 
where- eleven  judges,  againil  the  fmgle  opinion  of  Mr.  Jufdce 
John  Powelly  determined  that  a  new  trial  ought  to  be  granted. 

Another  general  objeclioa  was,  that  it  is  contrary  to  the  rules 
in  courts  of  common  law. 

For  it  was  faid,  they  never  grant  a  new  trial  there  for  want 
of  the  attendance  of  witnefies,  or  of  a  party's  not  being  ready. 

The  reafon  is  plain,  becaufe  the  iffue  there  is  barely  drawn 
out  upon  the  fa61:  which  is  to  be  tried,  and  it  is  impoilible  to  tell, 
whether  a  jury  foimd  a  verdi6l  upon  the  merits,  or  upon  a  dif- 
crediting  of  witncffcs  ;  and  courts  at  ccmmcn  law  might  fet  ande 
a  verdiet  nine  times  in  ten,  if  it  fhould  be  a  ground  for  a  new 
trial,  tlrat  one  of  tlie  parties  was  riot  apprized  of  the  evidence  on 
the  other  fide  (3). 

,  ^  ^  ^  But  tlien  it  is  faid,  and  materially  too,  that  there  is  a  differ- 
diredli^ig'ifTues  ^^''ce  betvv^ccn  IlTucs  at  common  lawj  and  iHues  directed  by  this 
here,  is  only  to  court,  bccaufe  the  iutcut  of  it  here  is  only  to  inform  the  con- 
inform  '^^^^j^^""  fcience  of  the  court,  and  therefore  not  tied  down  to  the  fame 
court,  and  there-  flridlncfs  and  regard  for  verdidh  as  courts  of  common  law. 

iorc  not  tied 

(down  to  the  fame  ftridlncfs  of  verdids  as  courts  of  commc,?,  law. 

A  notice  to  the       ^^^^  ^"  ^^^^  prcfcut  cafc,  there  are  no  grounds  for  a  new  trial, 
<lcfendant  before  the  pcrfon  who  makcs  an  affidavit  on  behalf  of  the  defendant  in 
^'^^11^^  equity,  fwears,  that  he  gave  Richards  notice  a  fortnight  be- 
plove  a  pcJ^fi'T  to  ^^^"^  ^^^^  txi'^]^  that  they  would  on  the  other  fide  attempt  to  prove 

be  abroad, though 

it  does  not  point  out  the  particular  place  where,  f  ufiicient  for  the  defendant  to  be  prepared  to  encounter 
this  evidence. 

(i)  Vide  Hctmellv.  Kelland,  \  Eq.  Ah.  (2)  Vide  Ailorney  General  v.  Montgo- 
377.  /■/.  2.  Cbdringtou  v.  M'ehh^  2  l''trn,    incry,  pojL  378.    Baker  V.  Hu/it^  i  Vef. 


240.  *  Humphries  V.  Pnyion,  cited  I'rec.  2S 
■Cba.  194.    Siace  v.  Mabiot,  2  Tr/'  55  3-        (3)2  I'V*  553 


Bere 
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Bere  zhrodid,  which  though  it  was  not  fo  particular  as  to  point  Richards  v. 
out  the  very  place  where  they^  would  (hew  him  co  be,  yet  was  ym*s, 
fulFicicnt  notice  for  Richards  to  prepare  to  encounter  this  evi- 
dence. 

The  cafe  of  the  Attortiey  General  verfus  Montgomery  [i)  his 
been  mentioned,  in  which  I  granted  a  new  trial,  but  upon  very 
different  reafons  from  the  prefent. 

I  was  then  aware  of  the  inconvenience  which  might  ?.rife  from  [  321  J 
granting  new  trials,  upon  the  difcovery  of  new  evidence  re- 
lating to  the  fame  fa61: :  But  what  I  placed  the  chief  weight  upon 
was,  that  the  evidence  there  v/as  in  the  hands  of  the  relators 
thernfelves,  and  there  was  no  kind  of  danger  of  perjury,  and 
therefore  can  be  no  precedent  in  the  prefent  cafe. 

There  is  another  reafon  that  weighs  with  me,  that  the  new  If  there  Is  evl- 
trial  is  prayed  on  behalf  of  the  plaintiff  at  law,  and  if  it  had  ^^''^^  ^ 

,         1     ^  1  T   n       11  1  •     T      I  •     IS  not  apprized 

been  better  made  out,  1  ihould  not  have  mchned  to  grant  Jt,  of,  he  may  fufter 
becaufe  it  was  in  his  power  to  have  been  nonfuited  ;  for  if  his  a  nonfuic,andon 
counfel  had  been  of  opinion  that  there  was  evidence  that  they  to  Lhh"cTurt^^i^ 
were  not  apprized  of,  and  too  ftrong  for  them  to  encounter,  would  have  or- 
they  might  have  advifed  him  to  fuffer  a  nonfuit,  and  then  he  ^another 
mi^jjht  have  come  back  to  this  court  for  new  direftions,  who  withftanding  tha 
v/ould  have  ordered  another  iffue  at  law  notv/ithftanding  the  nonfuit. 
nonuiit. 

Upon  the  whole  there  are  no  grounds  for  a  new  trial,  and  of 
extreme  dangerous  confequence,  to  grant  it  merely  upon  a  fug-  * 
geftion,  that  the  party  was  not  apprized  of  this  evidence,  and 
therefore  was  not  prepared  to  give  an  anfwer  (2). 

(i)  Po/I.  378.  S.  C.     (2)  To-vey  \\  7'oungj  Free.  Cba»  193. 


Richards  \Qx{'dS  Eahr  and  others  y  June  26,  1742  (i)  Cafe  225. 

/■  1"^  H  E  queftion  in  this  caufe  arofe  upon  the  words  of  Mr.  The  queftion 

1     John  RIchard/s  will,  d^ted  Jug tiji  10,  1736,  and  came 
on  upon  an  appeal  from  the  Rolls,  will,  Jh  long  as 

my  iLife  conthues 

a  ivido^v,  and  no  longer,  are  to-be  confined  to  the  teftator's  houfe  at  Edmonton,  or  to  be  extended  to  the 
whole  that  was  deviled  to  her  :  Lord  Hardivlcke  held,  that  the  houpold  goods,  furniture,  plate,  linen,  and 
china,  niere  put  under  the  fume  rcfiriBion  ai  the  houje  itfelfy  lut  that  the  jewels,  ccach,  chariot,  and  coacb'* 
horjes,  ivere  the  ivife's  abjolutc  property. 

The  tc ftator  gave  two  thoufand  pounds  to  his  wife  Dorothy 
Richards y  to  be  paid  in  fix  months  after  his  deceafe  and  then 
fays,  I  do  alfo  give  and  bequeath  unto  my  dear  and  loving  wife, 
all  my  houfhold  goods,  furniture,  plate,  linen  and  china,  in  my 
houfe  at  Edraoirtouy  wherein  I  now  dwell,  or  to  the  faid  houfe  he-- 
lon'/ln.gy  and  alfo  the  f\id  houfe,  gardens,  field  and  land  thereto 
belongings  fo  long  as  flie  continues  my  widow,  and  no  longer : 
AikI  1  likcwlfe  give  lier  my  jewels,  coach,  chariot,  and  coach- 
liorfcs  ;  and  the  teftator  gave  the  refidue  of  his  perfonal  eitate  to 

{\)Reg,Lib.B,l'jJi^l,iQ\.l:!^0, 
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^^Baker*  ^  ^^^^^  enfeint  with,  if  a  fon,  and  appouitcd 

him  executor  of  his  will. 

This  caufe  was  heard  before  the  Mnjler  of  the  Rolls,  on  the 
23d  of  December  I who  decreed,  that  the  defendant  Doro- 
thy Richards  fhould  leave  with  the  Mailer,  a  fchedule  of  the 
fevcral  things  fpecifically  bequeathed  tg  her  during  her  widow- 
hood (I). 

r  '5  22  1  infifted  by  the  counfel  for  the  teftator's  widow,  that  the 

condition  of  her  marrying  again,  is  to  be  confined  to  the  firft 
part  of  the  legacy,  which  ends  with  the  words  his  houfe  at  Ed- 
monton ;  and  that  the  words  and  alfo  the  /aid  houfe,  gardens,  &c. 
together  uoiih  myjewelsy  &c.  is  an  abfoluce  dcvife  to  the  widow, 
and  that  flie  has  the  whole  property  in  them,  and  not  fubje£l  to 
the  condition  5  and  as  the  words,  long  as  Jlje  continues  a  luidow, 
are  interlined  between  the  firft  claufe,  they  fliali  be  confined  to 
that  only,  and  the  others  are  abfolute  legacies. 

The  counfel  for  the  defendant  infifted  it  is  one  intire  claufc, 
and  muft  be  taken  together,  and  then  the  condition  extends  to  the 
whole;  and  relied  upon.  Roll's  /fbr.  844.  Tit.  eflate  pur  Vie  ou 
nuierment,  f  3.  and  upon  the  cafe  of  Leake  wti^ius  Bennct,  i  Tr^ 
Athyns's  Rep.  470. 

The  Attorney  General,  in  reply,  infifted  the  teftator  coUiM 
not  have  his  fon  much  in  his  contemplation,  becaufe  he  was  not 
born  till  after  his  death,  and  it  was  uncertain  what  the  ifiue 
would  be,  whether  a  fon  or  a  daughter,  and  therefore  there  is  no 
great  weight  to  be  laid  on  his  afFed;ion  to  the  fon. 

Lord  Ciiancello-5j, 

The  queftion  comes  before  me  upon  the  conftruftion  of  the 
will  of  Mr.  Richards  ;  the  tWo  thoufand  pounds  is  an  abfolute 
legacy  to  his  wife  ;  but  I  am  to  determine  what  is  the  relation 
and  extent  of  the  words  of  limitation  fo  long  as  fie  cofitinues  a  iui~ 
doiu,  <and  no  longer,  whether  they  are  to  be  confined  to  the  houfe 
at  Edmonton,  or  to  be  extended  to  the  whole. 

1  cnnnot  be  of  opinion  that  the  words  fliould  be  fo  reftrained  as 
not  to  extend  to  the  houfliold  goods,  l5c. 

Ill  the  fivft  place,  it  is  a  natural  conftru£Hon,  for  when  the 
teftator  gives  her  the  houfnold  goods,  ^c,  it  is  not  a  general  de- 
vife  of  them,  and  when  he  gave  her  too  the  houfe  in  the  country, 
it  was  extremely  natural  to  put  the  goods,  dsrV.  under  the  fame 
reftriction  as  the  houfe  itfelf ;  the  words  directly  purfue  the  na- 
tural meaning,  for  they  both  fall  under  the  fame  devifmg  words, 
give  and  bequeath,  and  iikewife  too  under  the  defignation  of  the 
donee,  for  they  are  part  of  the  fame  fentence.  Vide  the  cafe  of 
Cole  vcrfus  Raiulinfon,  i  Salk.  234.  where  the  words  and  alfo 
were  held  to  make  it  one  intire  fentence  (2). 
l^liftir"^ wor 's  This  cafc  is  much  ftronger,  for  the  words  of  limitation  follow 
in"'hc  lift  or     hoth  the  devife  of  the  houihold  goods,  (S'V.  and  the  devife  of 

l?A\  p-.rl  cf  a 

Iciitcncc,  makes  no  difference  as  to  the  conftru£lion. 

(i)  Viae  Bid  V.  K'mafion,  ante  82,    (2)  Vide  8  Vin.  Ah.  215.  and  cafes  there  cited. 
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the  houfe,  and  the  putting  limiting  words  in  the  firft  or  laft  RicHARotr. 
part  of  the  fentence  makes  no  difference.  aki.r. 

As  to  the  obfervation  from  the  interlineation,  and  the  infer- 
ence drav/n  from  thence,  as  if  this  was  a  new  intention  of  the 
teftator,  for  the  will  was  written  complete,  and  that  he  after- 
wards bethought  himfelf,  he  would  give  her  the  houfe  for  life 
only  ;  it  is  too  uncertain  a  fuggeftion,  and  I  cannot  infer  that  this 
was  an  intention  by  way  of  new  devife,  fur  poflibly  it  might  be 
an  error  in  the  copier,  and  reftored  only  by  the  teflator  himfelf, 
for  the  words  belojiging  coming  fo  near  together  might  lead  the 
copier  into  a  flip  of  one  line,  and  there  are  frequent  inftanccs  in 
Greek  and  Latin  manufcripts,  where  this  flip  has  happened  from 
the  fame  words  Handing  too  near  together,  and  therefore  I  am 
of  opinion,  the  widow  has  no  title  to  the  houfhold  goods,  iffc.  nor 
the  houfe,  garden,         any  longer  than  her  widovv  hood. 

A%  to  theclaufe  of  the  devife  of  the  jcnvelsy  coach ^  chariot y  and 
coach-horfes,  it  is  of  a  different  confideration. 

For  1  may  give  one  thing  to  a  perfon  for  life,  together  with  A  teftator  may. 
an  abfolute  property  in  another,  unlefs  the  latter  fhould  be  an-  fo'a^peribn  for*^ 
purtenant  and  appendant  to  the  thing  before  given  ^  but  here  the  i'Je^  together 
things  are  of  a  quite  different  nature,  and  have  no  manner  of  ^^'"^  abioiute 

&  ^  '  pioperty  in  an- 

relation  to  the  houie  and  gardens,  other,  unieis  the 

latter  fhould  b$ 
appurtenant  to  the  thing  before  giycxi. 

And  if  Mr.  Faiuk/s  obfervation  was  jufl:,  that  the  v.-ords  of 
limitation  were  inferted  upon  a  new  intention,  then  being  placed 
before  the  devife  of  jewels,  tffc.  are  an  indication  of  the  teflator's 
intention  to  exclude  thefe  lafl:  words,  and  if  they  had  not  been 
excluded,  I  (liould  Hill  have  been  of  the  fame  opinion,  becaufe 
the  limiting  words  would  have  been  more  naturally  placed  at 
the  end  of  the  whole  devife  to  the  wife,  together  with  jewels^ 
t^c,  fo  long  as  flie  continues  a  widow,  and  no  longer. 

But  whether  I  am  right  or  not  in  this  conPcruiElion,  there  can 
be  no  great  harm  in  permitting  the  mother  to  keep  thefe  thing* 
in  her  poflefTion,  till  her  fon,  who  is  an  infant  of  very  tender 
years,  comes  of  age. 

Lord  Hardwicke  ordered,  "  that  the  decree  of  the  Rolls  be  va- 
ried,  by  leaving  out  the  claufe  mentioned  already  at  the  be- 
ginning  of  the  cafe ;  and  declared,  that  the  defendant  Dorothy 
Clarke  (late  Dorothy  Richards)  is  iniitled  to  the  abfolute  property 
of  the  jewels,  coach,  chariot,  and  coach- horfes,  given  to  her 
by  the  will  of  Mr.  Joh/i  Richards y  but  that  JIjc  was  iiititled  only  [  324  } 
to  the  ufe  of  the  teftator's  houfliold  goods,  furniture,  plate, 
linen,  and  china,  in  his  houfe  at  Edmontony  wherein  he  dwelt, 
or  to  the  houfe  belonging,  during  her  widowhood :  And  or-^ 
dered  and  decreed,  that  the  defendant  Doj^othy,  and  Samuel 
Clarke  her  hufl-)and,  do  caufe  the  fame  to  be  delivered  over  to 
t  *~  the  teflator'a  executors." 
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Cafe  227.  Bcnnet  verfus  Vade  and  others,  June  28,  1742  (i). 

S.  C.  poft.  487.  /\  ^^^^  ^^^3  brought  by  the  plahitiff,  as  heir  at  law  to  Sir  John 
529.    ^  _       xX.  to  fet  afide  a  conveyance  of  his  eftate  to  the  defend - 

ISr  a^cilw'tl*  ant,  upon  a  fuggeftion  of  fraud  and  impofition,  and  the  undue 
Sir  John  Lecy    influence  that  Vade  in  particular  had  over  him. 

brought  a  bill  to 

to  fet  afide  a  conveyance  of  the  efbate  of  the  defendant,  on  a  fuggcftion  of  fraud,  impofition,  and  undue' 
influence:  Lord  Hardiv'tcke  htldy  the  plaintiff  ought  to  be  relieved,  and  decreed  the  deed  fhouid  be 
delivered,  and  pofl'eflion  of  the  eftate  likewife  given  to  him  (2). 

Lord  Chancellor, 

I  am  of  opinion  the  plaintiff  in  the  original  bill  ought  to  be 
relieved. 

Settled  ever  "^^^^  principal  queillon  muft  arlfe  upon  the  original  bill  j  fo 
fince  the  cafe  of  far  as  the  bill  fceks  to  fet  afide  the  will  it  is  improper,  for  this 
Poivh  and^w-  court  Cannot  make  a  decree  of  this  kind,  but  only  direft  an  iffiie, 
wTircannot  be  dcvifavit  vel  nou  %  for  it  is  fettled,  ever  fince  the  cafe  of  Foiv'is 
fet  afide  for  fraud  and  Ajulrcws  [i^),  upon  an  appeal  from  Lord  Macclesfield^  ^  d.z- 
where  k  is  a  will  February  6,  1 723,  to  the  Houfe  of  Lords,  that  a  will  can- 

ofperfonal  uot  be  fet  afide  for  fraud  and  impofition  here,  becaufe  a  will  of 
eftate,  it  rnay  be  perfonal  cllate  may  be  fet  afide  in  the  ecclefiaftical  court  for 
ctfiaffic^'cou":  (4),  -'Hd  of  real  eft.te,  «  la-.y  (5);^and  tl-,e  reafon  is,  that 

and  of  real  eftate,  the  animiis  tcjlafidi,  whicli  is  eiTcntial  to  tiie  making,  of  a  v/iil,  is 
«^  ^aw.  v/anting  in  this  cafe,  and  therefore  cannot  be  confidered  as  a 

will  at  all. 

But  the  recovery  here  has  very  luckily  relieved  the  court  from 
this  part  of  the  cafe  •,  for  by  the  over  diligence  and  affiduity  of 
the  defendant  he  has  defeated  hirnfclf,  v/liich  is  a  very  common 
cafe,  and  is  the  interpofition  of  rrovidence,  to  prevent  the  ill 
confequences  of  fraud, 
^         Sir  John  Lee,  the  tenant,  has  not  pleaded  non-tenure,  therefore 
nant^*'n  a  com-"        gained  a  ncw  eftate,  though  the  limitations  arc  to  the  old 
monrecoveiy     ufes  (6),  and  the  w^iU  is  revoked  by  it  (7).    Vide  Lord  Chief 
hao  not  pleaded  Tyi-j^j^^e  AWs  argument  upon  this  point,  in  the  cafe  of  Pao-e  verfus 

non-tenure,  he*'  ion  ^ 

gains  a  new       liayiuard,  ba/k.  570. 

eftate,  though 

the  limitations  are  to  the  old  ufes,  and  the  will  is  revoked  by  it. 


(1)  Reg.  Li L  A.  1741.  fob  515. 

(2)  Vide  White  v.  ^mally  2  Cha.  Ca. 
103.  Clarkfon  v.  Hanivayy  zP.W.zoy 
James  V.  Graojesy  2  P.  IV'.  270.  Btidg- 
man  v.  Greeny  2  VeJ.  627.  E^'ans  v. 
Blcody  4  Bro.  Par.  Ca.  557.  Filmerv* 
Goit,  7  Bro.  P.  C.  70. 

(3)  2  Bro.  P.  C.  476. 

(4)  Archer  v.  Mo/sy  2  Vern.  8.  Thnvaifse 
V.  Smithy  I  P.  IV,  12.  Plume  v.  Beale., 
I  P.  JV.  382.  Tucker  V.  Phippsy  poft.  3 
vol.  360.    Shtjkld  v.  Dutchtfs  of  Buck- 


inghatr-JhirCf  ante  I  vol.  630.  Marriott  V, 
Marriott,  I  Stra.  666. 

(5)  Gofs  V.  Tracjy  I  P.  TV.  287. 
Barneficy  v.  Po%ully  I  VcJ.  1 20.  284. 
M'^chb  V.  Clanjerdeny  poji.  424. 

(6)  P^ide  Treocnivel  v.  Strachan,  2  Stra, 
1 179.     5  Durn.   ^  Ea/i  107.  Hill 
Broiightotiy  3  Bro.  CJja.  Rtp.  1 80.  Roe 
v.  BnhhMere^  q  Durn.  15  Eafi  104. 

(7)  Vide  BrudciLcl  v.  Bought  on,  ante 
273.    Hick  V.  Mors,  Amb,  215. 

It 
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It  has  heeii  objected  that  the  bill  charges  iiifanity  in  Sir  John  Bfi 


NXKT  V. 

Vade. 


for  which  the 
bill  was  biouaht. 


Lee^  and  at  the  ianic  time  hia  counfel  put  it  intirely  upon  his 
weakncfs. 

Tlie  plaiiitifl',  to  be  furc,  v/as  right  In  coming  here  upon  the  A  perfon  may 
head  of  iraiid  and  impofiLion,  to  liave  the  deeds  delivered  up  to 
be  cancelled  (i),  and  for  that  reafon,  proper  in  amendins^  his  afpc6ts,  that  if 
bill,  and  charging  fraud  in  order  to  fet  afide  the  deeds,  or  if  the       Ails  the 
court  fliould  be  of  opinion  that  it  is  merely  a  matter  triable  at  efk^di^lly^an- 
law,  then  they  might  difmifs  it  to  law  j  nor  is  there  any  thing  fwer  the  purpofe 
irregular  in  a  perfon's  bringing  a  bill  with  two  different  afpe£ls, 
that  if  one  fails,  the  other  may  as  effeO:ually  anfvfer  the  purpofe 
for  which  the  bill  was  brought  (2). 

I  (hall  take  it  for  granted,  that  Sir  Johti  Lee  5  diforder  is  nei- 
ther idiotifm  nor  lunacy,  from  the  inquifition  in  1733,  but  fcill 
I  think  this  is  rather  evidence  for  the  plaintiff  than  the  de- 
fendant. 

The  boundary  is  fo  narrow  and  flrel;!;ht  between  a  perfon  who 
is  non  compos  mentis^  and  who  is  fo  weak  as  Sir  John  Lee  appears 
to  have  becji,  that  it  ought  not  to  overturn  the  plaintiff's  equity, 
becaufe  fome  of  his  witneffes  go  fo  far  as  to  give  fuch  in  (lances 
as  amount  to  lunacy  or  idiotifm. 

There  cannot  be  a  greater  in  (lance  of  Vv^eaknefs,  than  the 
caution  Mr»  Onjlo%u  thought  himfelf  obliged  to  give  Sir  John  Lecy 
which  was  to  avoid  figning  any  writing  or  paper  whatfocver ;  it 
is  like  a  nurfe  warning  a  child  not  to  go  near  water  for  fear  of 
being  drowned. 

It  is  proved  that  he  was  addi£led  to  drinking  likewife,  which 
added  to  his  natural  difability. 

It  is  argued  by  the  witnedcs  on  both  fides,  he  was  almofl 
dark,  that  one  eye  was  intirely  gone,  and  but  a  fmall  glimmer- 
ing of  light  from  the  other. 

Another  great  indance  of  weaknefs  is  proved  in  tliis  caufe, 
that  they  married  him  without  his  fo  much  as  knowing  that  he 
was  foj  or  even  without  the  decency  or  making  a  previous  pro- 
pofal  to  him,  and  I  thiidc  this  is  one  of  the  fhrongcft  marks  of 
weaknefs,  and  liablenefs  to  impoHtlon,  that  ever  I  met  with. 

Sir  John  Lee'^  rej^-ating  fcraps  of  Lailn,  and  reading  the 
Clajjlc  autiiors,  is  no  proof  of  his  fanity,  becaufe  v/hat  a  perfon 
learns  in  liis  youth  leaves  a  iafting  imprellion,  and  the  traces  of 
it  ;ire  never  intirely  worn  out,  and  therefore  I  lay  no  weight 
upon  it;  and  ihongh  I  do  not  fay  the  inquifition  upon  the  com-  [  326  J 
miffi,on  of  lunacy  liave  done  wrong  in  finding  him  no  lunatick  on 
circumilances  laid  belore  them ;  yet  I  think  I  am  as  right  in  de- 
termining him  to  be  a  weak  man,  upon  the  circumilances  which 
are  laid  before  me. 

The  ferond  conildcrntion  is,  the  (Irong  proofs  hkewife  of  the 
defendant's  power  .ind  iiinuence  over  Sir  John  Lee;  there  is  one 
remarkable  inflancf  of  M;;  fcandiiv.;  in  avv'c  of  Vade  ;  that,  when- 
ever he  was  outrageou,^,  the  bare  -iame  of  Fade  would  quiet  him, 
as  a  nurfe  does  a  child. 


(l)  IJerhcrl  v.  hoivm.  i  Cha,  P.cp,  22.     (2)  Sec  Gr'mics  \.  Fraub,  o^te  141. 

The 
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^VaY/'''  "^^^  ^^^'^^^^  confideration  is,  as  to  the  deeds :  Sir  Le^ 
Ja?umry  27thj  1 736  5  the  fettlement  of  the  whole  eftate 
upon  Vade^  by  way  or  leafe  and  releafe,  was  dated  the  9th  and 
loth  of  the  Z^^^Tw^y/^'ivr  before,  w^irh  two  very  extraordinary  pro- 
vifces  ;  hrft^  to  retrain  Sir  John  Lee,  daring  his  hfe,  from 
taking  any  fine  or  leafing,  without  referving  the  full  rent  and 
fecondly,  the  poiuer  of  revocation,  which  is  fo  exprefled,  as  that 
the  deed  is  not  to  be  revoked  by  Sir  John,  but  in  the  prefence 
of  three  particular  perfons  therein  named,  or  of  their  executors  or  acU 
minifrators. 

By  this  fettlement,  Sir  John  Lee  is  made  to  difinherit  his  heir 
at  lav/  abfolutely,  and  give  his  eftate  away  from  his  next  of  kin, 
to  Vade  and  others,  who  are  no  relations,  for  whom  he  never 
had  declared  any  kindricfs,  fo  as  to  create  an  apprehenfion  that 
he  intended  to  give  them  his  eftate,  nor  had  they  done  any  thing 
to  merit  it  at  his  haTuls :  here  is  a  voluntary  fettlement,  and  the 
grantor  liimfelf  fo  fettered,  that  he  is  not  able  to  raife  one  fhil- 
ling,  and  as  m.uch  confined  as  if  it  had  been  a  marriage  fettle* 
ment  for  a  valuable  confideration. 

As  to  the  power  of  revocation,  the  moft  extraordinary  I  ever 
faw  for  the  drawers  of  this  deed  fore  fa  w,  if  there  had  been  no 
fuch  power,  it  would  have  been  almoft  of  itfelf  a  reafon  to  have 
fet  the  deed  afide,  and  therefore,  for  form  fake,  have  inferted 
one  ;  but  there  is  no  proof  that  Sir  John  Lee  direfted  this  par- 
ticular revocation  j  there  is  no  proof  that  he  was  acquainted  with 
any  one  of  the  gentlemen  named  in  the  deed  ;  and  how  could  Sir 
John  Lee  have  got  them  all  together  upon  any  fudden  illnefs,  who 
lived  at  diftances  from  one  another,  or  how  could  he  force  them 
to  come  if  they  fiiould  refufe  ? 

A  will  would  have  difpofed  of  the  whole  as  well  as  this  con- 
veyance j  but,  in  order  to  fecure  it  efieclually,  the  defendant 
Vade  thought  this  metliod  better,  for  fear  Sir  John  Lee  might  be 
got  out  of  their  hands,  and  make  a  new  v/ill. 

The  cafe  of  the  Duke  of  Albemarle  (i)  was  quite  different  from 
the  preient  before  he  fet  out  for  his  government  at  Jamaica, 
a  deed  was  prepared  by  his  dire  Slion,  and  figned  by  Sir  William 
Jones,  who  perufed  it  at  his  requeit,  and  the  power  of  revoca- 
tion there  was  in  the  prefence  of  any  fix  peers,  not  tied  down 
.  to  particular  perfons  ;  is  this  at  ail  like  the  prefent,  where 
there  were  no  previous  inftru61:ions  from  Sir  John  Lee,  no 
perufal  of  coimfel  on  his  behalf,  and  a  power  of  revocation  li- 
mited to  three  perfons  by  name,  and  almoft  impradlicable  to  be 
performed  ? 

Notreadm?a  Ncxt,  as  to  thc  exccutlon  of  it;  the  deed  is  not  proved  to  be 
deed  to  3  perfon  fo  much  as  read  to  Sir  John  Lee  in  the  rough  draft  before  the 
in  the  rough  draft  nor  in  the  cnffrofTment  at  the  time  it  was  exe- 

berore  the  exe-  ,1  1  1  ir  'in-cv/r 

cution,norinthe  cuteu,  but  one  part  executCQ,  and  not  lert  with  bir  John  Lee,  or 
ingrofTmentat  ^uy  body  for  him  ;  then  how^  could  he  remember  the  power  of 
executed  ""isT  revocation  ?  and  therefore  Vade%  taking  away  the  deed  thus 
badge  of  fraud,  executed,  amounts,  in  effedl,  to  the  fame  thing  as  if  it  had 

(l)  3  Frum,  193.  S.  C-  (2^  ^ide  Manfer's  cafe,  2  Co.  3.  a, 

Thorogood's  aije,  z  Co.  ^.  a.  If. 

bc^n 
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hccn  an  aLlolute  conveyance,  without  any  power  of  revocation  at   ^^y^^^  ^* 
all. 

AH  the  conveyances  were  executed  after  Vade  had  got  an  in- 
tire  influence  over  him ;  for,  bcfidcs  this  deed,  the  attorney 
who  drew  it,  Wildmany  hns  an  annuity  to  liimfelf  and  his  wife 
of  40/.  per  arm,  duriiig  their  joint  lives,  and  to  the  furvivor  ; 
they  had  no  merit  as  to  Sir  Joh?j  Lee^  but  was  only  liufli  money 
from  Vade^  befuies  annuities  of  30/.  to  tv/o  other  perfons.  Vide 
the  cafe  of  Standard  v.  Lee,  wliich  went  up  to  the  Houfe  of 
Lords. 

It  is  faid  by  the  defendant's  counfel,  that  if  Sir  John  Lee  was 
not  infane,  but  only  weak,  he  might  do  an  act  that  will  bind 
him. 

And  very  riglitly  obferved,  for  there  cannot,  as  is  truly  faid,  The  rules  of 
be  two  riiles  of  iudoinp,  in  law,  and  in  tiiis  court,  upon  the  j^^'ls"-? '^^'^^ ^"'J. 

.     .  «^    o»  f  c  at  law  in  cafes  of 

pouit  Ot  mianity.  ~  infanity  are  the 

fame. 

Tlie  only  part  that  deferves  to  be  confidercd,  is  the  plain  in- 
tention Sir  John  Lee  had  to  diiinherit  his  heir  j  but  then  it  will 
depend  upon  this  queuion.  Whether  tlris  too  was  not  owing  to 
the  power  and  undue  influence  Vade  had  over  him,  and  the  fre- 
quent opportunities  they  took  of  inccnfing  Sir  Johi  Lie  againft 
his  heir,  upon  account  of  the  inquifition  of  lunacy  ? 

Therefore,  fuppofing  he  had  a  real  intention  of  difinlieritlng  Thougli a  perfon 
his  heir  at  law,  if  it  was  ovvincr  to  fraud  and  imDofition,  this  inter.uon 

•  11   r     1     1      1         1  n  •    •      1     1    •  i    ■  c    \      r     -x  ^0  dihnheiic  hiS 

Will  retch  bade  and  reveit  it  m  tne  hen* ;  anci  11  tne  lettlement  heir,  yet,  if  it 
is  out  of  the  cafe,  no  body  can  have  it  but  the  heir-,  and  this  was  owing  to_ 
is  fettled  by.  variety  of  cafes.    It  comes  neareft  to  the  cafe  of  l^^ah  blck  rnd* 
and  Stanhope^  which  v/cnt  up  to  the  Houfe  of  Peers  May  27,  reveft  it  in  the 
1720.    The  power  of  impolition  in  that  cafe  was  not  the  tenth 
part  fo  ftrong  as  in  the  prcfent.  [  *328  ] 

The  proviil'jn  for  creditors  is  a  very  honefh  one  ;  and  therefore 
I  fiiali  direcl:  the  truilees  for  this  purpofe  under  the  fettlement  to 
convey  to  the  plaintiiT,  with  a  laving  of  the  intereft  of  Sir  John 
Lee's  creditors,  if  any  fliould  hereafter  appear. 

The  deed  was  decreed  to  be  delivered  up  to  the  plaintiff,  and 
poflelTion  of  the  eftate  likewife  to  be  given  to  him  immediately, 
and  Fade  ordered  to  pay  coils. 

As  to  IVildman,  I  would  not  have  it  laid  down  as  a  rule,  tliat  An  attorney's 
an  attorney  or  foiicitor,  who  draws  deeds  under  fraudulent  cir-  ^^//y  ^^-J^jQ^g^ 
cumftances,  fii.dl  afterwards,  to  fave  cofts,  excufe  himfelf  in  direftions  in 
court  by  faying  that  lie  could  only  follow  dire£lions,  and  there-  drawing  deeds 
fore  is  not  to  be  involved  in  the  blame  of  the  tranfaftion  ;  but  drcrn^rnti?* 
here,  there  is  an  additional  circumftance  of  the  annu'ty  to  him-  will  not  cxcuic 
felf  and  his  wife,  which  puts  it  out  of  all  doubt  that  he  ought  to  him  from  paying 
pay  cofts ;  and  ordered  accordingly.  ■ 
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Cafe  228.  Attorney  General  \Qv(ns  Buckmlly  June  235  1741  (i). 

Lord  Chancellor, 
Any  perfons,    T  T  IS  not  abiolutciy  necelTary  tliat  relators  in  an  information 
tho'  the  moftre-  i   for  a  charity,  fhouid  be  the  perfons  principally  interefted,  for 

niote  in  the  con-  T"  -n      i  i       -j        •  i  •     r  i 

te  npiationofthe  ^'^^  court  Will  take  care  at  the  hearmg  to  decree  ni  luch  a  man- 
chdky,  may  be  ner  as  v/ili  beft  anfwer  the  purpofes  of  the  charity  j  and  there- 
reiatois  in  an    f^^g  ^j,y  perfoHS,  though  the  moJil  remote  in  the  contemplation 
01  tne  chanty,  may  be  relators  m  thele  caies  (2;. 

Ic  is  dou'  itful  in  this  cafe,  whether  the  donor  of  this  charity 
intended  the  capital  fum  to  be  difpofed  of  for  the  pmpofe  in  the 
information  mentioned,  or  only  the  intereft  and  produce  of  it. 

I  do  not  know  any  iiiftance  where  this  court,  in  any  cafe  of 
charity  udiatfoever  have  taken  to  themfelves  fuch  an  arbitrary 
difpofition,  as  to  confine  it  to  a  gift  of  the  intereft  and  produce 
only,  when  there  is  no  more  certainty  of  the  donor's  giving 
the  capital  than  the  intereft,  but  is  left  quite  obfcure,  and  in  the 
dark. 

The  Mafter  dire£led  to  inquire  who  come  under  the  defcrip^ 
tion  of  the  donor,  as  proper  obje£ls  of  charity. 

(i)  Mr.  Ward,  in  his  life-time,  gave  of  the  truft  after  his  death,  and  out  of 

4600/.  South  Sea  bonds,  to  !vir.  Bifcop,  the  intereft  and  produce  thereof,  he  begs 

(who  was  alio  a  legatee  under  his  will)  her  chiefly  to  afiiil  certain  perfons  there- 

and  thereupon  made  the  following  me-  in  mentioned.     The  information  was 

inoj.'indurri  in  his  wafte  book.    "  loih  brought  at  the  relation  of  one  of  IVard^s 

^.v7vzv7,';>',  17 16,  profit  and  lofs.  Debtor  poor  relations.    Decreed,  that  the  gift 

*'  ic)   ,/ccci.  South  Sea  bonds  given  to  of  4600/,  South  Sea  bonds,  was  a  gift 

*'  M';    Samuel  Btfcop,  to  difpoie  of  ac-  of  the  principal  and  intereil  of  that  fund 

*' cording    to  my  diredions  to  him"  for  the  benefit  of  /'/^m-^^s  poor  relations. 

Ward  died,  and  alfo  Bij'cop^  who  made  An  inquiry  was  diredled  as  to  the  objed 

his    iiiter   Buckaall   executrix.      After  of  the  charity.    Reg,  Lib,  A.  \-j is^i,  foL 

Bifcop's  death,   a  letter  was  found  di-  636. 

reded  to  his  iiiler,  wherein  he  acknovv-        (2)  But  it  feems  neceffary  that  there 

ledges  that  thii-  fum  of  4600/.  South  Sea  fliould  be  a  relator,  who  has  fome  in- 

bonds,  was  given  to  him  to  alhft  Ward's  tereil.    Mitford  90,  91.    Attorney  GenC" 

poor  relaiions  ;  and  begs  her  to  accept  ral\.  Ogkncler^  i^tf.]\x'a..  2^6, 


r  '??Q  ]    .  Haug/jton  venus  Harri/on,  Jnne  i^l,  1742. 

Cafe  229. 

T  H.  ^'ives         /%,   Queftion  arofe  upon  the  will  of  Thomas  Havghton^  dated  ; 

5C0/.  b'y  his  will           the  14th  of  OBjber  1738.    "  He  gives  a  legacy  of  500/.  ^ 

"^'randi             "            F^^^             grandfon,  Thoinas  Price,  the  fon  of  Mary  |  , 

f/he  lived  to  be  "  Price^  if  he  lived  to  be  twenty-one,  and  in  cafe  he  fliould  die  |  , 

;zi,  an-!  in  cafe  "  before,  then  to  the  other  child  or  children  of  his  daughter,  f'  , 
fhcn'f  ihetthcr  "  eqiiaUyy  arriving  to  fuch  ogeJ'    Am\  after  fome  fmall  legacies 

child  or  chiidicn  gave  all  the  reft  and  refidue  of  his  perfonal  eftate  to  the  plaintiff,  . 

ci  i)is  d;\ujjhctr 

J[^.  r.  equally,  arriving  to  fuch  an  age.  T.  P.  died  before  21,  and  no  child  of  M.  P.  was  born 
or  11  vinjj  .ic  the  tcilator's  death.  The  grand-chUdrai  born  after  the  death  cfT.  H.  tvcre  ir.tit/cd  to  the  500I, 
jLr      being  in  ei'le  i«  his  lifc^tinUj  h(  muft  have  bad  in  his  view  the  future  ckildnn  of  bis  daughter, 

and  li 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


and  died  the  i8th  of  OBoher,  1738,  and  fince  his  death,  Thomas  Haughton  v. 
Price,  his  grandfon,  died  under  the  age  of  twenty-one  years, 
and  there  being  no  child  or  children  of  Mary  Price  born  or  living 
at  the  teftator's  death,  the  plaintiff  infifled  the  five  hundred  pounds 
ought  not  to  be  raifed,  but  fink  into  the  refiduum  of  the  teftator^s 
ellate  for  the  plaintiff's  benefit- 
It  was  infilled  likewife  by  the  counfel  for  the  plaintiff,  the 
heir  at  law,  and  only  fon  of  the  teftator,  that  the  latter  legacy 
to  the  child  or  children  of  Mrs*  Price  is  equally  contingent  with 
the  legacy  to  Thomas  Price^  and  mult  wait  till  they  arrive  at  their 
age  of  twenty-one,  and  therefore  does  not  carry  any  intereft  in 
the  mean  time. 

The  counfel  for  the  defendants,  Mary  Price  and  Pindoch  Price^ 
the  brother  and  filler  of  Thomas  Price,  infifled  that  the  teftator, 
in  cafe  of  Thomas  Price' ^  death  before  21,  gave  the  fve  hundred 
pounds  to  the  other  child  or  children  of  his  daughter  equally,  ar- 
riving to  fuch  age,  and  that  Mary  Price  and  Pindock  P^ice  are  in- 
titled  thereto,  though  not  born  till  after  the  teftator's  death ;  and 
tliat  the  words,  if  Thoinas  Price  lived  to  be  twenty-one,  muft  be 
taken  in  the  fame  fenfe  as  the  words,  fo  foon  as  he  attained  his  age 
of  iiy  would  have  been,  and  therefore  not  contingent  as  to  the 
payment ;  and  that  as  it  is  one  entire  fentence,  the  latter  part  by 
relation  will  eciually  carry  intereft  to  the  other  child  or  children 
of  Mrs.  Price,  as  to  Thomas  Price* 

Lord  Chancellor, 

It  is  plain  the  grandchildren  born  after  the  teftator's  death  are 
intitled,  for  as  they  were  not  in  ejfe  in  his  life-time,  the  teftator 
muft  have  had  in  his  view  future  children  of  his  daughter  (1)2 
but  I  am  of  opinion  they  are  not  entitled  to  intereft,  tbo'  I  would 
help  them  if  I  poftibly  could. 

If  this  legacy  had  been  left  upon  no  condltiGn  biat  to  be  paid    [  330  ] 
to  Thomas  Price  at  his  age  of  tvv'enty-ene,  and  not  given  over,  A  parent  is 
#ien  it  would  have  been  a  legacy  vefted,  and  tranfmiffible  ;  but  naturt 
ftili  no  intereft  could  liave  been  demanded,  uniefs  it  be  in  the  chiid^j^buAhis 
cafe  of  a  child,  who  had  no  other  maintenance  or  provifion,  for  has  not  been  ck. 
a  parent  is  bound  by  nature  to  fupport  a  child  ;  but  this  has  not  ^^^^ 
been  carried  fo  far  as  the  cafe  of  grandchildren  (2).  therefore  not  in- 

But  here  it  is  ftill  ftronger,  for  this  is  not  a  vefted  \^'g2.c^ titled  to  intereft. 
for  in  cafe  Thomas  died  before  twenty-one,  it  is  given  over. 

The  words,  equally  arriving  at  the  age  of  tiventy-one,  muft  be  i^"  the  child  or 
conftrued  agreeable  to  the  other  words,"  and  therefore  it  will  ftill  ^J"i^'^<=" ^^O' 

ci  n       M  Pnt-^  arrive  at 

remain  a  doubt,  whether  any  thing  veils  till  twenty-one  :  but  I  21,  then  the 
ihall  not  determine  this  now,  and  will  only  dire£i:  the  five  hun-  5oo^-  was  di-  ^ 
dred  pounds  to  be  put  out  to  intereft  (3),  and  to  be  paid  in  the  Jo^hem^  and^in- 
rnean  time  to  the  plaintiff  ;  and  if  the  child  or  children  of  Mrs.  tereft  from  the 
Price  arrive  at  their  ages  of  twenty-one,  then  the  principal  fum        J"^  becom&s 
of  five  hundred  pounds  to  be  paid  to  them,  and  intereft  from  the  ^* 
dme  it  becomes  payable. 

(1)  HeatheY.Hcaihe,  ante  122.  note  2.        (5)  Heath  v.  Peny,  f-^ft.  3  vol. 

(2)  See  Heath  v.  Feny,  fojl,  3  vol.  noie 
.101.  notes. 
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Cafe  23 ^hornhlll  \tx^\x^  Evans,  July  2y  1742. 

A  mortgagee,  A  Bill  was  brougKt  by  the  pialntifF  as  a  mortgagor,  to  be  re- 
where  the  mort-  lievcd  agaiiift  the  defendant  the  mortgagee,  for  taking  the 

four  a^ri^rif/>^r '^^^""^'^b^  neccflities,  and  forcing  him,  at  the  end -of 

cent,  compelled  cvcry  fix  months,  to  tum  the  interell  into  principal  at  ^  per  cent, 
the  m'v.coagor  to  xyhereas  the  original  mortc^affe  was  only  4  and      and  for  infill- 

tuna  the  intereft  .  \    \'  \  ^  •  i      rr  i  r 

into  principal  at  ^'^'^^  ^hc  time  the  mortgage  was  paid  oft,  upon  an  advance  of 
<ive  per  cent,  at  fix  montlis  intercfl,  ovcr  and  above  the  intereft  which  was  due 
fi^  iTiot'^/'^^and  mortgage,  notwkhftanding  tlie  mortgagor  had  given 

at  tli;  timrthe  the  defendant  fix  months  notice  of  his  paying  off*  the  mortgage. 

jKortgage  was 

paid  off,  infille'^  on  an  advance  of  fix  month's  intercft,  over  and  above  the  intereft  which  was  due. 
The  bill  was  brought  for  relief  2g:"anft  the  mortgagee,  and  to  fet  afide  the  granc  to  the  defendant  oi 
the  place  of  fteward  to  a  manor  of  the  plaintiff's,  as  obtained  by  fraud  Lord  Hardiuicke  relieved  the 
plaintiff,  both  in  refi-ccl  to  ihc  tranfa^i'jns  relating  to  the  mortgagcy  and  aljo  in  regard  to  the  grant  cf  the 
fiexoardjhip. 

Tlie  bill  is  likewife  brought  to  fet  afide  a  grant  to  the  de- 
fendant of  the  place  of  fteward  to  a  private  manor  of  the  plain- 
tiff's, as  it  was  obtained  by  fraud  and  impofition,  the  defendant 
making  the  plaintiff  beheve  that  the  grant  of  the  {lewardfliip 
was  fo  drawn,  that  he  might  revoke  it  at  pleafure,  and  at 
the  fame  time  the  defendant  had  taken  it  to  liimfelf  and  his 
heirs. 

[  331  ]       Lord  Chancellor, 

Where  there  is  an  a6):  of  extortion,  this  court  will  decree  a 
refunding  without  inquiring  into  the  particular  circumilances  of 
impofition. 

I  am  furprized  and  forry  that  this  affair  is  brought  before  the 
court,  and  I  am  clearly  of  opinion  that  the  plaintiff  is  intitled  to 
be  relieved  upon  the  principal  matters  prayed  by  his  bill. 

The  iirfl  relief  prayed,  is  in  refpedl  of  the  computation  of  in- 
tercft,  by  turning  it  into  principal,  and  charging  5  per  cent, 
interefl  upon  intereft  at  the  end  of  every  fix  months. 

Secondly,  in  refpedl:  to  119/.  16^.  3^.  advanced  for  the  lafl 
fix  months  interefl  over  and  above  the  common  intereft. 

Thirdly,  The  fifty  days  intereft  after  the  notice  expired  for 
pay! fig  oft'  the  mortgage,  which  was  entirely  owing  to  the  de- 
fendant's own  delay. 
An  agreement  to      As  to  the  firft  ;  the  excufe  for  the  defendant  is,  that  if  a 
turn  interea  uu-  mort'ja"-or  docs  uot  pav  intereft  rejrularly,  the  mortj^pfxec  may 

on  a  mortgage  ^  J    .  n    •  •         y  e    \     \         ^  • 

into  prlncfinl,  upou  agreement  tum  the  mtcreit  into  princpal  ( i  but  then  ifc 
muft  be  done  muft  be  done  fairly,  and  is  generally  upon  the  advance  of  frefti 
Idvincrof^fre^i  money,  and  even  then  it  is  rec  koned  a  hardfliip  upon  a  mortgagor, 
tiJncy  '  '  a"d  an  a£l  of  oppreflion:  nor  is  there  any  proof  here  of  frefti 
money  lent. 

(l)  Vide  Sir  Thomas  Mccre's  cafe,  Ca.  ianp.  Talh.  40.  ante  I  vol.  jOf.  S.  C. 
note  I. 

But 
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But  what  weighs  with  me  is  the  computation  at  the  end  of  Thornhii-i.  v. 
every  fix  months,  and  the  turning  interell  into  principal,  and  ^  ^  ^^^^*  . 
making  that  intereil  carry  5  per  cent,  when  the  original  mortgage  dirlde/'thT'^'' 
carried  but  4  and      which  is  a  very  extraordinary  proceeding,  Maftertotake 
and  therefore  upon  this  part  of  the  cafe  the  plaintiff  is  to  whaTisVe^ 
lieved;  and  I  lhali  diredi:  the  Mafter  to  take  an  account  only  of  on  the  original 
what  is  due  upon  the  4000/.  at  4  and  jper  cent,  and  the  plaintiff  fum  at  four  and 
to  pay  no  more  than  4  \  for  any  frefli  money  that  fhall  appear  to  {^^-^^h^n^S* ^0"** 
be  due  to  the  defendant  ( i ).  pay  the  fame  rate 

of  intereft  for  any  freih  money,  that  fhall  appear  lo  be  due* 

Secondly,  As  to  the  119/.  16/.  3^-/.  advanced  for  the  laft  fix 

months  intcrcft  over  and  above  the  common  intereft. 

This  is  a  mod  extravagant  affair  ;  nor  is  there  any  colour  for 
taking  a  double  intereft  upon  the  laft  half  year  \  the  pretence  in- 
deed is,  that  the  plaintiff  by  way  of  gratuity  for  fervices  formerly 
done  agreed  to  give  double  intereft  for  the  laft  fix  months,  when- 
ever he  paid  cfi  the  nlortgage. 

Can  it  be  thought  that  this  court  will  fuffer  a  gentleman  of  the     [  332  ] 
bar  to  maintain  an  a£lion  for  fees,  which  is  qiiiddam  honorarium  This  court  will 
or,  if  he  happens  to  be  a  m.ortsaj-ee,  to  infift  upon  more  than  the  ^""^  ^"fl^^  ^  . 

'  .  '    .  -  ^    ^     ,     ^      .    -       ccunfel  to  main- 

l^al  mtereit,  under  pretence  or  gratuity  or  lees  lor  bulinels  lor-  tain  an  aaion 
merly  done  in  the  way  of  a  counfel  ?  To  admit  fuch  a  clandeftine  ^or  fees,  or,  ifhe 
way  of  coming  at  fees,  is  of  much  worfe  confequence  than  the  Jj^^rtgagee'  \o* 
Other.  i  nfift  on  more 

than  legal  in- 
tereft, under  pretence  of  a  gratuity  for  bufinefs  formerly  done  In  the  way  of  counfel. 

It  has  been  faid,  and  truly  faid,  a  mortgagee  may  refufe  to  a  mortgagee 
part  v/ith  the  deeds  till  his  money  is  p^iid  ,  but  ftill  a  fair  mort-  may  refufe  to 
gagee  will  not  deny  an  infpe6lion  of  deeds  in  his  hands,  when  dee'drdii  the 
Jie  has  notice  to  be  paid  off,  money  is  paid, 

but  ought  not  to  deny  an  infpc£lion  in  his  hands. 

The  confequence  then  of  this  is,  that  the  fum  of  119/. 
16  s.  3^/.  muft  be  refunded,  with  the  intereft  which  has  been 
received  upon  it. 

Thirdly,  in  refpecl  to  the  fifty  days  intereft  after  the  notice 
expired  for  paying  off  the  mortgage. 

The  principle  which  the  defendant  goes  upon  is,  that  if  in-  rj.^^^^^^  intereft 
tereft  is  an  arrear  when  the  mortgage  is  paid  off,  he  ftrali  have  is  in  ai-rearwheu 

the  mortiiage  is 

paid,  a  mortgagee  fhall  not  have  intereft  for  that  intereft, 

(l)  His  Lordfhip  directed  an  account  was  to  inquire  Vv^hat  arrears  of  intereft 
of  the  principal  and  intereil  on  fcdd  were  from  time  to  time  agreed  by  plain- 
mortgage  of  the  lOth  of  May^  ^ll^t  ^iffj  in  writing,  to  be  turned  into  prin- 
the  faid  fum  of  4000/.  with  hitereil,  at  cipal  after  fuch  arrears  became  due,  and 
4/.  10 s.  per  cent,  to  30th  juney  1739,  fuch  arrears  to  be  confidered  as  princi- 
and  alfo  of  the  feveral  other  fums  of  pal  from  the  refpedlive  times  of  fuch 
money  afterwards  lent  upon  the  faid  fe-  agreement,  and  to  carry  intereft  at  4/. 
curity,  with  hncreji  at  5/.  per  cent.  In  loj-.  psr  cfnt^  Rt^,  Lib.  Lib,  B.  I74I. 
the  taking  of  which  account,  the  Mailer  foi.  321. 
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Thornhill  v.  intereft  for  that  intereft,  which  was  never  allowed  of  m  si 
court  or  equity  (i ). 

Fourthly,  As  to  the  grant  of  a  fiewardiliip  in  fee* 
It  is  void  ipfofaclo  (2),  for  it  may  poflibiy  come  to  a  woman, 
which  is  not  to  be  fuffered  where  it  a  judicial  office.  The 
queftion  here,  whether  it  is  an  impofition :  in '  the  firft 
place  it  has  not  been  proved  the  plaintiff  ever  looked  upon  the 
grant ;  and  very  liable  to  be  impofed  upon,  fuppofing  he  had 
read  it,  fince  he  did  not  know  what  an  inheritance  was,  not- 
withftanding  he  faw  the  grant  was  to  a  man  and  his  heirs. 

Befides,  the  defendant  abufed  the  truft  which  this  gentleman 
repofed  in  him    for,  as  he  wj:s  his  counfel,  he  ought  to  have 
told  him  the  eiTecl  of  thefe  words. 
The  defendant      Another  ftrong  ingredient  in  this  cafe  is,  the  defendant's  ma- 
tf'^''^^"5ft°re^''of  d  ^^^^^  intention  to  get  the  eftate  into  his  own  hands  ;  and  there- 
Ind"^  taking  it  v/rth  the  other  circumftances,  this  grant  muft  be 

rnanifefliy  in-  delivered  up  to  the  plaintiff*,  and  he  mult  likewife  have  his  cofts 
tending  to  get  J  refcrve  the  other  coils  till  it  comes  back  upoa 

the  eit.ite  into       t       «-  n     ?  /  \ 

hi.  own  hands,  thc  Mailer  s  report  (3). 

the  grail t  of  the 

Itewardftiip  muft  be  delivered  uii,  and  the  plaintiff  muft  have  his  cofts  of  fult. 

fx)  Pro^Ior  V.  Cooper,  Free.  Cha^  1 1 6.        (2)  Vide  Perk.  f.  99.  loi. 
2  Vern,  377.  (3)  ^^a  -         ^'  >74i»  foh  321. 
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Cafe  231. 

Length  of  time  "f"   ENGTH  of  time  was  infilled  on  by  the  defendant,  as  a 

f  r'ttp"  on  0?  .    ^  5^      redemption  of  a  mortgage  fought  by  the  plaintiff's 


a  mortgage,  be-  bill,  it  being  as  long  ago  as  the  year  1713. 

ing   miide  in 

1713,  the  mortgagor's  folicltor  appearing  to  have  fettled  an  account  in  1730,  in  order  to  pay  off  the 
mortgage,  Lord  Hardivkki  held  that  would  fave  the  right  of  redemption  ^i). 

Lord  Chancellor, 

I  own  1  am  not  for  encouraging  redemption  of  mortgages  of 
very  long  (landing,  but  then  the  court  mufl  not  wink  io  hard  as 
iioi-to  allow  of  it  in  any  cafe. 
Coverture  Is  no       Here  there  is  a  pretence  of  coverture,  which  is  no  excufe,  be^ 
excufe  for  not     caufc  if  a  womau  becomes  afterwards  difcovert,  the  ilatute  of 
redeeming  a      limitations  will  run  from  that  time,  and  though  ihe  fliould  mairv 

morcg^gej  tor  ir        .....  ,      _  .  ^  *  / 

a  woman  be-     again,  it  Will  ruu  alter  tne  iecond  marriage . 

comes  afterwards 

difcovert,  the  ftatutc  of  Limitations  will  run  from  tkat  time. 

Tcnanc)  by  the  The  next  cxcufc  is  that  here  was  a  tenancy  by  the  curtefy, 
curteiy  IS  no  ex-  \^^^  there  would  be  no  bounds  to  a  rcdeiv.ption  if  this  was  an  cx- 
iio'cor.f^qucncr  cufc,  and  no  mortgagee  could  ever  be  quieted  in  the  poiTeflion  : 
to  a  moitiiagee,  for  it  is  of  uo  confcqueiice  to  the  mortgagee,  who  had  tlie 
who  has  the      equity  of  redemption,  if  the/  do  not  make  ufe 

equity  or  rc-       /     n        1     ,  ,  ' 

dcmption;  if     they  fnall  be  barred. 

iHL •yd'^  not  make 

uic  ox  their  ri^ht,  they  ihall  be  b.irrcd. 

(i)  VUe  A^gas  V.  Pkler:\  pcf  ^  3  vol.  22?. 
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But  though  the  mortgage  was  in  17 13,  in  the  prefent  cafe, 
yet,  no  longer  ago  than  1730,  the  clerk  to  the  folicitor  for  the 
mortgagor  had  aftually  fettled  an  account  of  what  was  due  for 
principal  and  intereft,  in  order  to  pay  off  the  mortgage ;  and 
though  no  further  proceedings  have  been  had.  yet  that  fliall  fave 
the  right  of  redernption  ;  but  however,  I  will  not  over-rule  the 
plea  eiitirely,  but  referve  it  till  the  hearing. 


Clarke  YcrUxs  Periam,  ytily  2^  ^74^>  upon  a  Re-hearings  Cafe  232. 

TH  I  S  was  a  hill  brought  by  the  plaintiff,  to  eftablifh  a 
bond  for  fccurin'T  an  annuity  of  60/.  per  ami.  given  her  ^'JPi.P^^* 

7-  ■  ■        ^         J    r       ,  I  r    1  -11    •    rn       i      A  bill  brought  to 

as  pramitm  piidiciha  y  iht  detendant  by  a  crois-bili  niiiits  the  eftublifh  a  bond, 
plamtiff  was  a  lewd  woman,  and  a  common  proftitute,  and  *  for  l^^r  frcurirg  an 
that  reafon  was  not  intitled  to  have  the  annuity  eflabliihed,  '^nd  ^^^^^J^!  gSyt?/* 
therefore  prays  tliat  the  fecurity  may  be  delivered  up  (1).  the  plaintiff,  as 

premium  pudk\~ 

t'la  \  a  crofs  ?ill  praying  the  fecurity  rnay  be  delivered  up,  as  the  plaintiff  was  a  coininon  proititute. 
The  defendant's  counfel  offered  to  prove  the  plaintifF  guilty  of  lewdnefs  with  a  particular  perJon  j  it 
was  objedled,  the  charge  in  the  crofs  bill  being  only  fhe  was  a  lewd  woman,  thi?  defendant  ought  to 
confine  herfelf  to  a  ^reneral  character,  and  not  to  particular  inftances.  Lord  Hard-wicke  thought  tha 
ebjetlion  of  great  confequeiue  to  the  praBke  of  the  courts  and  took  time  to  ccnftder  till  the  fiji  day  of  re-hearingt 
after  the  term* 

Mr,  Clarke  counfel  for  the  plaintiff  in  the  original  caufe,  [  *334  3 

Said  the  annuity  is  only  60  /.  per  an?},  and  not  to  take  place  till 
after  the  death  of  the  obligor. 

A  material  piece  of  evidence  was  offered  how  for  the  plaintiff, 
which  was  not  at  the  former  hearing,  the  regifter  of  her  baptifm, 
which  appeared  to  be  in  171 1,  and  therefore  ihe  could  be  only 
16  at  the  tim.e  of  her  acquaintance  with  Periam^  in  the  year  1727, 
and  he  was  then  of  full  age,  fo  that  it  cannot  be  conceived  that 
Hie  was  capable  of  impofipg  upon  him.,  and  feducing  him  to  the 
giving  this  bond  ;  for  the  law  prefumes  infants  not  capable  to  go- 
vern and  manage  themfelves,  much  lefs  of  impofing  upon  others, 
efpecially  on  perlons  of  full  age. 

Ten  witneffes  for  Mrs.  Clarke,  and  only  one  of  them  a  rela- 
tion, fwear  pofitively  that  (he  had  an  unblemifned  character,  pre- 
vious to  her  acquaintance  with  Periam> 

There  is  no  evidence  of  her  returning  to  vicious  courfes  after 
Pm^;;z  left  her,  which  muft  have  been  the  natural  confequence, 
if  (he  had  been  abandoned  before,  and  therefore  this  is  a  iirong 
prefumption  ihe  was  not  a  lewd  wom.an. 

There  are  but  four  witneffes  for  the  defendant,  who  fv/ear  to 
particular  inftances  of  lewdnefs,  and  thefe  not  from  their  own 
knowledge,  but  that  they  were  told  fo  by  perfons  who  had  a 
criminal  converfalion  with  her. 

(l)  When  this  caufe  was  firft  heard,  original  caufe,  Ihould  pay  the  defendant 

the  original  biil  was  difmiiTed;  and,  it  in  that  cau.'e,  and  the  pLiinciff  in  the 

was  decreed,  in  the  crofs  caufe,  that  the  crofs  caufe,  coOs  in  both  cauies.  Reg, 

bond  ihould  be  delivered  up  to  be  can-  Lib.  A.  174I.  fol.  687. 
celifd ;   and  lh«c  ihe  plaintiff,  in  the 

X  4  The 
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Clarke  V.       The  counfel  for  the  defendant  offered  evidence  to  prove  the 
Pe&iam.      plaintifF guilty  of  a£ts  of  lewdnefs  with  a  particular  perfon^  one 
Mi\  Ah::: gcL-ny  before  (lie  was  acquainted  with  P'Tt^;/;. 

An  obje£iion  was  taken  by  the  plainciu"'s  coiujiel,  that  the 
charge  in  the  crofs-bill  is  only  that  Mrs.  Clarke  was  a  lewd  wo- 
man of  an  infamous  charaifler,  and  that  the  bill  does  not  require 
any  anfwer  to  this,  and  therefore  the  d-^fendant  in  the  evidence 
ought  to  confine  himfeif  to  a  general  chara6ler,  and  not  to  parti- 
cular inllances,  according  to  the  rule  of  law  upon  examining  to 
chara61:ers  •,  for  the  charge  here  is  fo  loofe  and  general,  that  it 
was  impoffible  for  the  plaintiff  to  know  at  what  time  or  place,  or 
with  what  perfon,  they  intended  to  charge  her  v/ith  acts  of 
lewdnefs. 

And  that,  in  order  to  let  them  into  this  evidence,  they  ought 
to  have  charged  that  fhe  was  kept  by  the  perfon  they  pretend  to 
have  had  criminal  converfation  with  her. 
k[  335  ]  "^^^  allegation  is  general,  that  Are  is  a  lewd  woman,  but  the 
Evidence  goes  to  particular  inftances^  of  proftituting  her  chaftity. 
*  Mr.  Murray  on  the  fame  lide  argued,  that  they  ought  to  be 
confined  to  evidence  as  general  as  the  allegation  :  in  every  cafe  at 
law,  w^here  the  charafter  of  a  perfon  is  called  in  queftion,  there 
the  examination  muft  be  general  ;  and  goes  on  good  grounds, 
becatife  they  will  not  fuffer  witneiTes  to  come  upon  furprize, 
with  particular  inftances,  which  the  party  is  not  prepared  to  an- 
fwer. 

If  they  had  examined  to  her  being  a  lewd  woman  in  general, 
or  to  her  being  generally  of  an  infamous  character,  it  would 
have  been  relevant  to  the  iffue. 

The  cafe  of  Lord  and  Lady  Donerall^  Mdiich  has  been  men- 
tioned by  Mr.  Clarke^  is  not  fully  flated,  becaufe  taken  only  from 
the  printed  cafes. 

By  the  bill,  Lady  Donerail  charged  that  after  her  marriage  flie 
behaved  with  the  utmoft  duty  and  tendernefs. 

I^ord  Z)^;/i'r/7// in  his  anfwer  fays,  (he  did  not  behave  Vv^ith  that 
duty  and  afFed:ion  as  became  a  virtuous  woman,  much  kfs  this 
defendant's  wife. 

Virtue,  when  applied  to  a  wife,  in  all  languages  is  emphati- 
cally applied  to  chadity. 

The  evidence  in  that  cafe  to  fupport  the  defendant's  charge, 
was  a  particular  inftance  of  lewdnefs  with  Mr.  Barry  :  the  Lord 
Chancellor  of  Ireland  was  of  opinion  it  Ihould  be  read  j  and 
upon  the  flrength  of  this  evidence  chiefly,  difmilTed  Lady  Done^ 
rmi*s  bill  *,  fhe  appealed  to  the  Houfe  of  Lords,  and  in  February 
1734-5,  it  was  heard  :  and  upon  the  dangerous  confequence  o^ 
admitting  fuoh  evidence,  on  general  charges  to  the  character  and 
reputation  of  women,  the  Houfe  of  Lords  v»'ouid  not  permit  it  to 
be  read. 

It  could  not  pofiibly  be  forefeen  what  this  witnefs  would,  fay, 
and  therefore  the  plaintiff  was  not  capable  of  crofs-examining  him 
to  this  particular  fa£t. 

Mr.  Attorney  General  infilled,  in  fupport  of  the  propriety  of 
this  evidence,  that  in  the  cafe  of  Bennet  v.  Vude,  June  28, 

174^ 
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1742  ( I ),  though  the  allegations  were  general,  and  general  weak-   Ct-akke  t. 
ncfs  only  charged  upon  Sir  John  Lee^  yet  the  court  admitted  in-  •P^^^-^m. 
ihinccs  of  particular  weaknefs  to  be  read,  which  is  a  parallel  cafe 
with  the  prefent. 

He  faid  in  the  cafe  of  Lord  and  Lady  Doncrall^  the  doubt  in  [  336  J 
the  Houfe  of  Lords  was,  whether  the  word  virtMouSy  in  the  de 
fendant's  charge,  could  let  him  into  proof  of  her  violating  her 
chaftity  ;  and  the  Lords  were  of  opinion,  that  as  the  very  main- 
tenance and  fupport  of  Lady  Donerml  depended  upon  tlie  event 
of  tliis  caufe,  that  they  ought  to  be  tender  of  giving  too  great  lati- 
tude to  the  word  virtimis^  or  extend  it, to  one  virtue  more  than 
another,  and  therefore  denied  the  evidence. 

He  cited  S.idne^)  v.  Sicbiey,  which  was  firft  heard  at  the  Rolls^ 
where  Sir  Jofeph  Jehyll  allowed  evidence  to  be  read  of  the  fane 
kind  with  this  j  but  Mr.  AUoriwy  General  faid  he  was  doubtful, 
whether  Lord  Chancellor  Talhot  on  the  appeal  admitted  it,;  to 
which  the  plaintiffs  counfel  made  anfwer,  that  his  LGrdihi|) 
refufed  to  admit  it.  3  IVms,  269,  Mr.  Brown  of  the  fame 
fide. 

It  has  been  faid  no  evidence  mull  be  read  in  this  court,  imlefs 
the  nature  of  the  evidence  itfeif  is  put  into  iffue. 

Where  lewdnefs  is  charged  upon  a  woman,  is  it  neoeflary  t-o 
fet  forth  at  what  particular  tavern,  or  with  what  particular  gen- 
tleman, (lie  has  been  guilty  of  lewdnefs  ? 

Befides,  this  would  be  attended  with  ill  confcquences,  becaufe 
it  would  lay  open  tiki  cafe  too  much,  and  put  the  adverfiiry  party 
upon  their  guard,  and  give  them  an  opportunity  of  fquaring  their 
own  evidence,  by  the  proofs  of  the  other  fide. 

In  cafes  of  infanity,  the  court  never  expecl  particular 
a6h  to  be  charged,  and  yet  the  evidence  goes  to  particular 
inftances. 

Mr.  Weldonoi  the  fame  fide,  infifted,  that  the  interrogatories 
were  general,  and  that  this  evidence  came  out  upon  the  general 
interrogatory  of.  Is  fhe,  or  is  fhe  not  a  lew4  woman^  and  of  an 
infamous  chara6ter  ? 

Lord  Chancellor, 

I  do  not  remember  that  this  objection  was  made  at  the  former 
hearing  ;  and  as  the  chief  llrefs  of  the  caufe  depends  upon  it,  it 
is  become  a  queftion  of  very  great  weight,  and  therefore  I  will 
put  it  off  to  the  firft  day  of  rehearings  after  term,  and  will  look 
in  the  mean  time  into  the  cafe  of  Lord  and  Lady  Donerml^  and 
Sid?iey  and  Sidney^  and  Co>:  and  Robinfc?i,  about  a  twelvemonth 
ago  in  L:?i  coin's -inn  hall ;  this  queftion  befides  is  of  great  con- 
fequence  to  the  rules  and  practice  of  the  court,  and  therefore 
i^eferves  confideration. 


(i)  Jn:t  324.  S.  C. 
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Cafe  223.  Clark  vcdus  Feriajn,  July  27,  1742.  Rf.hearwg, 

Lord  Chancellor, 

S.  C.  ante  333.  ^'~W~^  H  E  queftion,  upon  which  this  caufe  ftood  over,  was  whe- 
i  ther  the  depofition  of  one  Rogers,  taken  in  behalf  of  the 
deiendant  in  the  original  caufe  ought  to  be  read  ;  it  is  an  attempt 
to  prove  that  Mrs.  Clark,  before  the  time  of  Periarns  giving  the 
bond  to  her,  was  kept  by  a  particular  perfon  one  Mr.  Jbingdon^ 
and  had  criminal  converfation  with  him. 

It  Is  fufficlent  to     The  objection  is,  that  the  particular  fa^ts  to  which  Rogers-  is 

grne'rli  cWe  of  fliould  havc  been  put  in  iliue  fpecially,  and  that  they 

levvdnefo,  and     are  not  fufficieutly  fo  in  this  caufe. 

under  this  you 

may  give  particular  evidence,  but  then  it  muft  be  pointed,  and  applied  to  the  general  charge  (i). 

As  to  the  nature  of  the  fuits^  the  original  bill  is  brought  to 
have  fatisfaclion  out  of  the  perfonal  eilate  of  the  late  Mr.  Periamf 
for  the  bond. 

The  crofs  bill  is  brought  by  the  widow  of  Mr.  Periara,  and  is 
to  be  relieved  againft  this  bond^  and  to  have  it  cancelled  and 
the  equity  is  founded  upon  this,  that  it  was  given  by  Mr.  Periam 
to  Mrs.  Clark^  ex  turpi  caufn,  and  that  fne  was  a  lewd  woman  of 
an  infamous  chara6l:er,  and  therefore  it  is  infifted  the  court 
fhould  relieve  againfl  it. 

The  counfcl  for  the  plaintiff  in  the  original  bill  infiil-,  that  un- 
der this  allegation  in  the  crofs  bill,  the  plaintiff  there  is  not  in- 
titled  to  examine  to  any  thing  but  her  chara£l:er  in  general, 
becauie  it  is  impoilible  for  Mrs.  CAnrk  to  be  prepared  to  give  an 
anfwer  to  the  particular  fa6ls  charged  ;  for  though  every  body  is 
fuppcfed  to  be  ready  to  fupport  a  general  character,  yet  not  a 
particular  fad:. 

But  I  am  of  opinion  the  prefent  cafe  differs  from  all  thofe 
cafes  relating  to  examinations  to  general  chara6lers,  both  as  to 
the  reafon  of  the  thing,  and  as  to  the  authorities. 

In  the  fnil:  place  with  regard  to  authorities,  there  is  one  in 
point,  JV!ja!t:y  verfus  Norton  a!\  i  Ver?:.  483.  I  do  not  m.en- 
tion  this  cafe  as  an  authority  of  judgment,  but  only  to  fiiew 
the  intention  of  the  court  and  the  bar  at  that  time  for  it  was 
net  put  in  iffue  there,  that  the  defendant  was  a  common  llrumx- 
pet*. 

J-  2? 8  ]  There  l:ave  b^-en  two  ca^cs  fince  I  fat  in  this  court  j  the  firft 
was  Attyns  verfus  Farr^  Pebruan  2S,  1738.  vide  r  jT.  Ath.  -287. 
The  charge  there  was,  that  at  and  before  the  time  of  his  becom- 
ing acquainted  v.  irh  iier,  ihe  was  a  woman  of  lewd  fame  and  bad 
chara(Slerj  and  an  urajige  girl  at  tire  playhoule, 

(l)  Moors  V.  Moorey  ante  I  vol.  276. 

f  The  bill  was  to  be  relieved  againfl:  a  bcrd  to  a  woman  whom  the  plaintiff  kept,,  it 
not  hciii;,'  charged  or  put  in  iliue  in  the  c^ulV,  that  ih;-  was  a  common  .Irumpet,  the 
(Ic^oli.icns  to  ihi-  i'att,  though  pvovuJj  uol  .uluwcd  to  be  read,    l  Varn.  483. 

The 
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The  next  was  Roblnfon  verfus  Cox^  after  T*.  term  1 741.  the    Clarke  v. 
charge  there  that  flie  was  a  woman  of  lewd  fame  ;  and  they 
entered  into  the  mofh  particular  account  and  particular  facts 
that  could  pofiibly  be  imagined,  of  drawers  being  Tent  by  gentle- 
men to  bring  her  to  particular  taverns. 

And  yet  the  prefent  objeclion  was  not  then  made  in  either  of 
thofe  cafes,  it  being  the  common  way  of  charging  matters  of  this 
fort ;  fo  that  what  is  now  difputed,  was  thought  to  be  the  rule 
of  evidence  at  that  time. 

In  the  cafe  of  Sidney  verfus  Sidney,  February  7,  1722  (i),  at  Tjiat a  wlf- 
the  Rolls,  a  bill  was  brought  for  performance  of  articles  tnitrtA  ^'^fl'dja-vrfd  her- 
into  before  m.arriage,  by  the  wi^e  againfb  the  hufband  :  Sir/^^^^'^^^'^  "p"^ 
Jofeph  Jehyll  difmllTed  the  bill,  and  was  of  opinion  that  the  de-  adukereV.,  and  a 
pofition  in  that  cafe  to  prove  her  ;m  adultcrefs,  ought  not  to  be '^^pc^'irioiiin  chat 
read,  becaafe  the  anfwer  of  the  hufband  had  not  put  the  charre  ^^^^^    P'^ove  h<;r 

...  ^  ^    onC}  ou^hc  not 

of  adultery  in  iHue,  for  the  words  were,  fie  had  iwfifhaved  her-  to  be  read. 

Jelf,  which  does  not  imply  adultery,  for  you  mull  certainly  make 

a  general  charge  of  it. 

The  cafe  \vhich  is  principally  relied  upon  for  the  plaintiff  in  the  ^i^.^^ 

original  caufe,  is.  Lord  and  Lady  D^/z^rr/i/,  1735.  wire  did  not 

behave  with  that 

duty  as  bee ime  a  virtuous  woman,  will  not  intltle  the  huniitnd  to  enter  into  proof  of  her  coinmlctin'' 
adultery,  unlels  there  is  an  exprel's  charge  of  this  kind,  for  the  virtue  of  a  woman  does  awteonfifl  merely 
in  her  chaltity. 

The  bill  was  brought  by  her  for  feparate  maintenance  ;  the 
queftion  arofe  upon  this  ;  Lady  Donerail  had  charged  by  way  of 
merit,  that  fhe  had  behaved  with  the  utmoil  duty  and  refpedt. 

A4y  Lord  Donerail  in  bar  to  the  equity  infilled  on  by  the  bill, 
fays  in  his  anfwer,  Jfje  did  not  behave  lulth  that  duty  and  affeEiion 
as  became  a  virtuous  ivoman^  much  lefs  this  dtfenda?ifs  ivife^  In  or- 
der to  fuppoit  this  fuggeftion,  he  entered  into  particular  fa6ls  of 
her  adultery  with  one  Barry^  and  in  the  Chancery  in  Ireland thz. 
depofitions  were  read  ;  but  upon  an  appeal  to  the  Hcufc  of  Lords 
here  they  were  not  admitted. 

I  was  not  prefent  in  tlie  Houfe  of  Lords  at  the  hearing  of  that 
caufe,  and  therefore  do  not  know  the  particular  reafons  :  but  a 
very  flrong  one  appears  upon  the  pleadings  themfelves,  which 
ctiftinguifhes  it  from  the  prefent  cafe,  and  brings  it  to  that  of 
Sidney  verfus  Sidney,  becaufe  there  is  no  exprefs  charge  of  adultery 
in  Lord  DoneraiPs  anfwer. 

The  virtue  of  a  woman  does  not  confift  merely  in  her  chafli-  C  339  ] 
ty,  for  ihe  may  be  guilty  of  a6ls  of  cruelty;  and  indeed  it  ap- 
peared in  tliis  very  caufe  that  fire  had  not  only  ufed  her  hufhand 
with  inhumanity,  but  beat  him  a  woman  too  m.ay  be  addieled 
to  gaming,  and  other  extravagancies,  which  is  not  a  virtuous  be- 
haviour. 

In  the  prefent  cafe  the  plaintiff  herfelf  has  laid  a  foundation, 
by  fuggeRing  that  (he  was  a  kept  miilrefs. 

Thefe  are  all  the  authorities  :  from-  thence  may  be  g-ithercd  the 
uniform  fenfe  in  thofe  determinations,  that  it  was  luthcient  to 


(I)  3  P,  ir,  269.  S.  C. 
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^P^IiaJ'  '^^^         ^  general  charge  of  lewdnefs,  and  that  under  this  you 

ERiAM.     jh ay  give  particular  evidence  5  and  I  think  I  have  heard  it  laid 
down  fo  by  Sir  yp/eph  Jehyll ;  but  then  your  particular  evidence 
muft  be  pointed^  and  applied  to  the  general  charge. 
"Improper  ta  7^^  was  to  alledge  in  the  bill,  that  the  woman  was  kept  by 

churgeina  bill,  particular  gcntlcmenj  or  had  criminal  converfation  with  parti- 
c/mhlai^onter.  ^^^^  diaraacr  of  Grangers  might  fuffer,  and  bills 

fitiora  with  pjir-  would  be  ftuited  with  indecent  matter  and  private  fcandal. 

tjcular  perfons, 

3S  it  would  alte^i  the  charafiiei-  of  ftrangers,  and  fill  it  with  private  fcandal. 


Where  In  a  cri^     Secoiidlyj  As  to  the  rcafon  of  the  thing. 

tilJnfthe'pHfener  '^^'^^  cafes  urged  by  the  plaintiiF's  counfel  in  the  original  caufe 
to  ftrengthen  relating  to  Criminal  proR^cutions,  mud  be  allowed  to  be  lav/  ; 
his  charadler    fQj.  \^  examininp-  to  characters  you  can  only  enter  into  general 

enters  into  par-  c  c\        i        -r-  •  --     t  r        •  ii  r 

ticular  flits  to  ■'^^^'^s  j  out  it  tlicre  IS  a  crnTxmai  proiecution,  and  tne  priioner, 
fuppcrcit,  the  in  order  to  flrengthen  the  evidence  for  his  character,  enters  into 
profecutor  may  p.^.ticular  fads  to  fucport  it    this  is  callcd  a  challenge  to  the 

like  wife  examine  ^  ^  '  .  .  *=>  . 

to  particular  proiecutor,  and  tnen  he  may  lil^ewue  examme  to  particular 
^aas.  fads. 

But  in  criiXiinal  profecutlons  it  comes  in  only  collaterally  and 
incidentally,   and  is  not  the  particular  thing  to  be  tried  ;  and 
*         when  that  is  t|2e  cafe,  they  are  not  fuppofed  to  be  prepared 
with  evidence. 

Inanlndiament     But  compare  this  with  cafes  where  the  character  is  the  par- 

^or  keeping  a     cular  iiTue  to  be  tried:  fupiiofe  in  the  cafe  of  an  indictment 

common  bawdy-  r     i        •  1        1    1       r         •  1      ,     1  • 

houfe  or  gaming-       keeping  a  comnion  bawdy-houie,  without  charging  any  par- 

houfe,though the  ticular  facl",  thougli  the  charge  is  general,  yet  at  the  trial  you 

charge  is  gene-  ^r^g     evidence  particular  fadrs,  and  the  particular  time  of 

raJ,  yet  you  may   ,   .  ^  °  ,  i       r  i  .      i  • 

give  particular    domg  them  ;  the  lame  ruic  as  to  keepmg  a  common  g?.mmg- 

fa<5ls  in  evidence,  houfc. 

[  340  ]  This  is  the  practice  in  all  cafes  where  the  general  behaviour  or 
In  an  iilue  on  quality,  or  circumitance  of  the  mindj  is  the  thing  in  iflue  ;  as  for 
von  compos  menth,  inllancc  in  71011  compos  mentis^  it  is  tlie  experience  of  every  day, 
jou  may  give  •      p^^^p^^ular  acls  of  maduefs  in  evidence,  and  not 

particular  afts  of  ,      9        i       i     •    •    r  r       i  i  ^ 

jnadnefs  in  evi-  'general  onl}^,  that  he  IS  miane  5  lo  where  you  ciiaige  tnat  a  m.an 
dence,  and  not    is  addicted  to  drinkinp",  and  liabie  to  be  impofed  unon,  you  are 

general  only  that       ,         r      i  •  i  .     i  •     i    •  j       i      j         ^         •  ^ 

heisinfane.      not  conhned  ui  general  to  his  being  a  druntcard,  but  particular 

inftances  are  allowed  to  be  given. 
Inanindiament  Indeed  there  is  one,  the  cafe  of  barrctry,  wdiieh  is  contrary, 
cj  barretryj  the  where,  lu  an  iudicVmcnt  for  this  offence,  the  defendant  ought  to 
thiJdt^Vclpy^cf^'^^^'^^'^^Py  ^^^^  articles  to  be  infilled  on  againil  him  at  the 
The  articles,  trial,  beforc-hand,  that  he  may  have  an  opportunity  of  preparing 
infiftcd^on °  ^  defence  ;  but  tliat  is  a  particular  caie,  and  differs  from  all 
againft  htm  at  Others  for  the  drawing  of  the  line  between  purfuing  him  as  a 
the  trial.  barrctor,  and  following  the  courfe  of  his  profeiTion  as  an  attor- 

ney, is  a  very  difficult  thing,  becaufe  it  is  a  crime  of  which  an 
attorney  for  the  mofl  part  only  can  be  guilty. 
Where  the  gene-     Wherever  the  general  life  or  converfation  is  put  in  iflue,  it  is 
rai  life  or  con-  notice  to  thc  pcrfon  who  is  charged,  that  fne  fliould  be  prepared 

vcrfaiion  is  in 

ilTue,  the  pcrfon  muft  be  prepared  to  inyalidate  that  evidence,  otherwife  where  it  coiazi'mcol/ateralfy. 

to 
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to  take  ofF  the  weight  of  that  evidence;  but  where  it  comes  In  Clarkb  v. 
collaterally,  you  (hall  be  confined  to  general  evidence.  £Riam, 

This  feems  to  me  to  be  the  dlftinclion,  and  the  grounds  of  it ; 
and  if  I  was  of  a  different  opinion,  1  fhould  overturn  the  con- 
flan  t  courfe  of  this  court,  and  make  the  greateft  confufion. 

Lord  Chancellor  upon  the  merits  of  the  caufe  propofed,  that 
the  bond  ftiould  be  delivered  up  to  be  cancelled,  and  that  there 
fliould  be  no  cofts  on  either  fide,  upon  which  it  ftood  over  for 
the  plaintiff's  counfel  to  recommend  it  to  their  client  to  acquiefce 
under  this  propofal. 

The  next  da^^^  by  the  confent  of  the  parties  in  both  caufes, 
Lord //^r^/-7o-/V:i't' ordered  that  a  perpetual  injunclion  be  awarded 
to  flay  the  proceedings  at  law  of  the  plaintiff  in  the  original  caufe 
on  the  bond  in  qucltion  ( i ). 


(i  )  His  Loiddiip,  with  confent  of  the 
parties,  reverfed  the  former  decree,  as 
to  ccfts  ;  and  dijedled  a  perpetual  in- 
jundion  to  itay  the  proceedings  at  law 
on  the  bond.  ll,g  Lib.  A.  174T.  fol. 
687.  Wit'h  refpeft  to  cafes  of  this  na- 
ture, uide  JVhalcy  v.  Norton,  l  Vrm. 
48  3.  Mat  be  XV  \r  Hanhury,  2  Fern.  I'^j . 
Bainham  v.  Manningy  2  Vern.  242.  -S^/;/- 


cer  V.  Hayivard,  Prec,  Cha.  II 4.  Cray 
v.  Rco!:e^  Ca.  temp.  Talh,  153.  Annan- 
dak.  V.  Hatris,  2  P.  IF.  432.  Lady 
Ccx's  cafe,  3  P,  IF.  339.  Roblvfcn  v. 
Gee,  I  Vcf.  254.  Priejlv.  Parrot y  2  Vef, 
160.  VFalker  v.  Perkins,  3  Burr.  1568. 
Hill  V.  Spencer y  Amb.  64 1.  Ex  parte 
Cotter  el 3  Co-ivp.  742. 


Merfon  \ trim  BlachnorCi  July  12,  1742,  al  the  Rolls,  [  34^  ] 

^^"J^     ^  quefiion  arofe  upon  the  will  of  one  john  Moore,  q^{q  234. 

"  All  his  lands,  tenements  and  mefluages  whatfoever,  after  a  teftator  gives 
debts  and  legacies  paid,  and  funeral  expences  are  difcharged,  to  J^mes  Merjon 
the  teftator  gives  to  his   brother-in-law  James  Merfon  the  jlnementT'^'and 

"  plaintiff."  meiiuages  what^ 

foever,  after 

debts  andhgacies  paid,  and  funeral  expences  are  difcharged  :  the  debts  being  charged  only  contingently 
on  the  real,  if  the  perfonal  eftate  fhould  be  dericient,  the  Maftcx  of  the  Rolls  held  the  plainuff  has  only 
an  eilate  for  life  (i). 

The  que fl: ion,  whether  this  is  a  devife  in  fee  to  the  plaintiff, 
or  only  an  eftate  for  life. 

Brown  for  the  plaintiff*  cited  the  cafe  of  Freale  verfus  Lccy  2 
Lev.  24^^  and  Sir  T/j.  Jones  1 13. 

The  will  fets  out  too  with  general  words,  As  to  all  my  wordly 
goods  whatfoever,  I  iritcnd  to  difpofe  of  as  follows  •,  which 
fiiews  the  teftator's  intention  to  difpofe  of  the  whole.  The  lega- 
cies too  are  appointed  to  be  paid  in  two  months,  which  amount 
to  more  than  the  annual  value  of  the  eflate  devifed,  and  confc- 
^uently  mull  be  a  devife  in  fee,  or  otherwife  the  plaintiff  would 
be  a  lofer  inileadof  receiving  any  benefit  from  this  legacy. 

(i)  Fide  note  to  Ridout  v.  PayiiCy  poji,  3  vol.  ^86. 

Mr. 


2^1  CASES  Argued  and  Determined 

MjtRsoK  V,       Mr.  Harvey,  for  the  defendant  tlie  heir  at  law,  cited  i  cVe>, 
^LACKMOKE,  ^^^^^  Dkhens  verfus  Marjhall,  mentioned  by  Lord  Ch.  Juft. 
Holt  in  Cole  verfus  Rollinfon,  Salk*  234. 

MaJIerof  ths  Rolls,  Where  a  grofs  fum  is  to  be  paid  out  of  the 
lands,  to  be  fure,  it  gives  a  fee  to  the  devifee  of  thofe  lands  ( i ). 

But  here  tlie  debts  are  not  at  all  events  charged  upon  the 
real  eftate,  but  only  continge^itly,  if  the  perfonai  ettate  fhould  be 
deficient. 

And  therefore  does,  not  come  up  to  the  cafes  cited  of  a  grofs 
fum  to  be  paid  out  of  land,  and  confequently  gives  no  more  than 
an  edate  for  life  to  the  plaintiff  the  devifee. 

But  at  the  indance  of  the  plaintiff's  counfel  referved  this  point 
till  it  comes  back  upon  the  Mailer's  report. 

{l)  P*ide  Dde  v»  Richards,  3  Term,  Rep,  356.  Goodr'ight  v.  Stocked,  5  Term,  Rep,  13, 


f  342  ]  Pcy/)c- verfus  Curl,  June  17,  174 1. 

Cafe  235. 

The  defendant,  A  Motlon  v/as  made  on  behalf  of  X^nrl  the  bookfeller,  upon 
©nhisanfwer  his  having  put  in  his  anfvi'er  to  diffolve  an  injunflion, 

teiMg  put  in,     ^vhich  Mr.  Pope  had  obtained,  afrainft  his  vending  a  book  inti- 

xnovedtodif-        ,    ,      ,  r         o     ■  r  i     i  ° 

folvean  injunc-  tied,  Letters  jrom  bwrjty  rope,  and  others, 

tion  again  ft  his 

•pending  a  book  of  letters  from -Swi/t,  ^ope^  and  others  (i). 

j'^otr         'tr-i-     Loud  Chancellor, 

Igq<.  iJ^,  /o        '^^^  quellion  is,  whether  letters  are  within  the  grounds 

?f         p      V/         intention  of  the  ftatute  made  in  the  8th  year  of  Queen  Anfie, 
7/iUi4x,  V  fjnnrx^  ^         intitled,  An  a61:  for  the  encouragement  of  learning,  by 
/<^^y  "€  ^  ii        vefting  the  copies  of  printed  books  in  the  authors  or  purchafers 
of  fuch  copies. 

P,  coHearionof  I  think  it  would  be  extremely  mifchievous,  to  make  a  didinc^ 
k m  is  as  well  as  tlon  between  a  book  of  letters,  which  comes  out  into  the  world, 
omeroooks,  IS  either  bv  the  pcrmiffion  of  the  writer,  or  the  receiver  of  diem, 

TiKith-in  the  la-  V    ^       I  ^  » 

tendon  of  the    and  any  other  learned  work. 

Slh  of  Q^.ccn 

.Anne,  tlit  ad  for  the  encouragement  of  learning. 


The  fame  obje^llon  would  hold  againff  fermons,  which  the 
author  may  never  intend  fliould  be  puoliihed,  but  are  colle6led 
from  loofe  papers,  unci  brought  out  after  his  death. 

Another  objection  has  been  made  by  the  defendant's  counfel, 
^    tiiat  where  a  num  writes  a  letter,  it  is  \i\  the  nature  of  a  gift  to  the 
receiver. 

But  I  am  of  opinion  that  it  is  onlv  a  fpecial  property  in  the 

The  receiver  of         .  /r-i,       t  ^  /        ^  1  i 

a  hotter  ha3,  at   receiver,    poHioly  the  property  ot  the  paper  may  belong  to 

moft,  a  joint     him  ;  but  this  does  not  give  a  licence  to  any  perfon  whatfoever  tp 

pro,^erty  with    pubiiOi  them  to  the  world,  for  at  moll  the  receiver  has  only  a 

tlic  wriTer,  and    f  .  .  ,     ,  .  * 

ti'.e  poficnion    jomt  property  witn  me  writer- 

dots  noc  give 

juiu  a  liccuce  to  publUli. 

(i)  See  Gyles  v.  JVikox,  ante  141. 

I  The 
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The  fecond  queflion  is,  whether  a  book  originally  printed  In  Popz  t. 
Ireland,  is  lawful  prize  to  the  bookfellers  here.  Curl, 

If  I  fliould  be  of  that  opinion,  it  would  have  very  pernicious       .  . 
confequences,  for  then  a  bookfeller  who  has  got  a  printed  copy  bookTn 
of  a  book,  has  nothing  elfe  to  do  but  fend  it  over  to  Ireland  to  be  land,  which 
printed,  and  then  by  pretending  to  reprint  it  only  in  England,  will  J^^^^J^J^* 
by  this'  means  intirely  evade  the  acl  of  parliament.  printed  in  jre^ 

land,  will  jiot 

be  fuftcred,  being  a  mere  cvafiou  of  tbe  aEl^ 

It  has  been  infilled  on  by  the  defendant's  counfel,  that  this  is 
a  fort  of  work  which  does  not  come  within  the  meaning  of  the 
^61:  of  Parliament,  becaufe  it  contains  only  letters  on  familiar      [  343  ] 
fubjedls,  and  inquiries  after  the  health  of  friends,  and  cannot 
properly  be  called  a  learned  work. 

It  is  certain  that  no  works  have  done  more  fervice  to  mankind,      ^'Of^s  have 
than  thofe  which  have  appeared  in  this  fhape,  upon  familiar  vi°cTco^mrnJdnd 
fubjefis,  and  which  perhaps  were  never  intended  to  be  pub-  than  thofe  upoa 
hfhed  ;  and  it  is  this  makes  them  fo  valuable ;  for  I  muft  confefs 
for  miy  own  part,  that  letters  which  are  very  elaborately  written,  ^vere  intended  to 
and  originally  intended  for  the  prefs,  are  generally  the  moil  in-  l^e  publiihcd. 
fignificant,  and  very  little  worth  any  perfon^s  reading. 

l^he  injunction  was  continued  by  Lord  Chancellor  otl\y  "^^i  to  The  injunftlon 
thofe  letters,  which  are  under  Mr.  Pope's  name  in  the  book,  f^"^'"^^'!  to 

,      1  .  1  .  7     7  •  1  1    r      T  •  1  •     letters  written  by 

and  which  are  written  by  bimy  and  not  as  to  thole  which  are  writ-  Mr.  Pope,  not  a» 

ten  to  him,  to  '^^^^^^  wiitten 

to  Hiirt. 

.  .  . '    >  ,  •■ 

Guillam  verfus  Holland  et  e  contra^  OBoher   14,  1 74 1,  //;  the   Cafe  235. 

paper  of  exceptions* 

WHERE,  faid  Lord  Chancellor,  a  portion  is  charged  upon  It  is  the  rule  of 
land,  and  the  will  does  not  mention  intereft,  the  court  '^""'^^  ^- 
.  ,  1        1     1      1       1  •  A        "0  more 

Will  not  give  any  more  than    per  cent,  though  the  legal  interelt  than  ^percent. 
is  5  per  cent,  this  is  a  rule  which  has  been  laid  down  of  late  years  where  ihe  will 
( 1),  and  has  been  extended  likewife  to  cafes,  where  legacies  and 

^    '  .  ,  ,  r       1    n  /  \  ^  interelt  on 

portions  are  charged  upon  perlonal  eitates  (2;.  pordons  charged 

upon  land,  and 

has  alfo  been  extended  to  the  cafes  of  legacies  and  portions  charged  upon  penonal  eftate. 

(l)  So  Hodgfoji  V.  Ranjofon^  I  Vef.  48.  (2)  So  Bedford  v.  Tobin,  I  Vef.  311. 

Moore  V.  Moore y  poji,  3  vol.  40 2.    Bryant  Wood  v.  Brianty  pcji.  523.     Contra  Moore 

V.  Speke,  I  FeJ.  171.     Triinkfion  v.  Co//,  v.  Moore,  poft.  3  vol.  402.     S-i'jynfen  v. 

I  l^ef.  277.    Denton  v.  Shdlard,  2  Fef.  Seamen,    i   FeJ.  59.     Bryant  v.  Speie^ 


Booth  vtxius  Booih^  July  14,  1 742.  Cafe  237. 

A Bill  was  brought  by  the  plaintiff  againfl:  the  defendant  for 
an  account  of  the  rents  and  profits  of  an  ellate  during  the 
time  he  was  guardian  to  the  plaintiff's  brother,  and  for  an  in- 
junction to  ftay  the  defendant's  proceedings  upon  an  ejedment 

for 
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Booth  v.     for  the  poiTelHon  of  the  eftate  which  is  mortgaged  to  him  -5  be- 
caufe  he  is  proceeding  in  this  court  to  foreclofe  the  equity  of  re- 
demption. ^ 
Lord  Chancellor, 
A  mortgagee  is       Though  the  defendant  is  foreclofing  the  equity  of  redemption 
from^brh!g?ng  an  ^^^^i  J^^  he  is  not  pieciuded  from  bringing-  an  ejedment  at  law  at 
ejeamencatiaw  the  lamc  time,  unlefs  there  is  fomething  very  particular  to  take 
hVh^s^aTnitr  common  cafe, 

foi-cclofure  de-       ^The  Only  material  queflion  is,  whether  there  are  any  grounds 
pending  here,     for  me  to  prefiime  the  mortgage  is  fatisfied :  As  to  the  perfonal 
£  *344  ]    eflate,  it  is  moil  clear  that  the  plaintiff's  brother  v/as  an  incum- 
bered man,  and  that  he  made  an  allignment  of  it  to  a  neighbour 
before  his  death. 

Then  how  can  -I  infer  neceffarlly  from  tliis,  that  the  mort* 
gage  is  fatisfied  :'  efpecblly  when  two  witnefies  fwear  for  the  de- 
fendant, that  upon  his  quitting  and  delivering  up  the  poffeffion 
CI  the  mortgaged  premiffes,  he  did  it  upon  thefe  exprefs  terms^ 
provided  theintereit  due  on  the  mortgage  (liould  he  paid. 

But  however  it  is  not  quite  fo  clear  as  the  common  cafe,  being 
entangled  with  an  account  of  the  perfonal  eftate,  and  therefore  if 
the  plaintiff  will  agree  to  give  fecurity  to  redeem,  I  will  dire6^ 
an  injundlion  to  ftay  proceedings  upon  the  ejecSlment,  which 
may  be  better  for.  all  parties,  as  it  will  keep  the  poffeffion  in 
fufpenfe  till  the  account  is  determined. 


Q^[q  2^B»    Smith  \cr{\is  Newport  and  the  Earl  of  Bradford,  July  14,  1742. 

before  the  Mafer  of  the  Rolls* 

The  Earl  of  r  |  A  H  E  only  material  queflion  in  this  caufe  is,  to  whom  the 
i?r^j/-.r^^by^^hls  £  ^^^^^^  ^.^^j  prohts  of  the  late  Earl  of  Bradford's  eftate  fliali 
Tftatetotruftees,  go  from  the  defendant  Newport'^  age  of  21  till  his  age  of  26. 

in  truft  for  the 

defendant,  Mr.  Neioport^  and  the  heirs  of  his  body,  and  to  pay  fuch  fu  ns  out  of  the  rents  and  profits 
for  his  maintenance/ as  Lord  .5r;7f//or^i  iiioui'i,  by  any  writing,  appoint.  By  a  codicil  he  direfts  the 
truftces,  during  Ivlr.  Nc-u'poft''s  minority,  to  pay  the  rents  to  the  plaindfl",  fo  much  as  fhe  pleafes  to  be 
applied  for  his  maintenance,  and  the  refidue  to  her  own  uie  5  by  another  codicil  direds  the  truilees  ihiiU 
not  fettle  the  eftate  on  Mr.  Ne-ivtort,  and  the  heirs,  of  his  body,  till  26,  and  till  then  fuch  mainte- 
nance as  the  truftees  and  the  plaiiitiif  Hiali  think  fit.  Mrs.  Smith  infilled  fhc  was  intltled  to  receive  the 
rents  and  profits  till  Mr.  Newport  attained  the  age  of  26,  but  the  Mafter  of  the  Rolls  was  of  opinion  chey 
velted  in  Mr.  Neivport  at  21,  and  the  time  of  receiving  prolonged  only  till  26,  and  decreed  tiie  truftees 
ihould  account  for  the  rents,  from  his  age  of  2i  to  26,  to  the  committee  of  his  eftate,  Mr.  Ncivport 
being  found  a  lunatick. 

The  plaliuiff  Mrs.  Smith  and  the  defendant  Mr.  Newport 
found  their  claim  upon  the  will  and  codicils  of  the  Earl  of  Brad' 
ford. 

Tlie  Earl  of  Bradford  upon  neither,  but  merely  as  heir  at  law 

to  his  brother  the  late  Earl. 

The  late  Earl  by  his  will  dated  the  8th  of  May  1730,  "  gives 
all  his  eftate  to  truftees  and  their  heirs,  in  trull  by  fale  or 

•*  mortgage  to  pay  all  his  debts  and  legacies,  and  chargeable  as 
aforefald,  devifcd  that  the  faid  truftees  ftiould  ftand  feifed  of 
die  real  cft;ate  in  truft  for  the  only  ufe  of  the  defendant  Mr. 

3  «  Ncwpori 
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«  Newport  and  the  heirs  of  his  body,  and  for  default  of  fuch    j^^^'"^"  ^' 
"  iffue,  in  trufl  for  fuch  perfon  and  perfons,  and  for  fuch  ellate 
"  and  ellates,  as  the  teftator  (hould  by  any  deed  or  writing  di- 
**  re6l  and  appoint  j  and  for  want  of  fuch  diredion,  then  to 
"  teflator'o  own  right  heirs  :  and  that  the  truftees  flaould  out  of 

the  rents  and  profits  of  his  real  eftate  pay  fuch  fums  of  money 
"  for  the  education  of  the  defendant  Mr.  Neivport  during  liis 
"  minority,    as    the  teftator  (hould  by  any  deed  or  writing 

dire6l  and  appoint." 

"  By  his  fecond  codicil  the  teftator  directs,  that  the  truftees 
^'  fhould,  during  the  minority  of  Mr,  Newporty  till  the  time  of 
"  his  death,  in  cafe  he  ftiould  die  before  twenty-one,  pay  tlie 
**  rents  of  all  his  eftate  to  the  plaintiff  Mrs.  Smithy  fo  much  . 

thereof  as  flie  ftiould  think  proper,  to  be  applied  for  his  main- 
"  tenance,  and  the  refidue  to  her  own  feparate  ufe." 

"  By  his  third  codicil,  reciting  the  will  and  former  codicils, 

he  cxprefsly  directs,  that  the  truftees  fhall  not  fettle  the  eftate 
"  on  the  defendant  Mr.  Newport  and  the  heirs  of  his  body  until 
*'  he  ftiall  attain  26  years,  and  until  that  age  he  fhould  have 

fuch  handfome  allowance  for  his  maintenance  as  the  plaintirf 

Smith  and  the  truftees  fnould  think  fit." 

The  teftator  died  the  25th  of  December  1734,  the  plaintiff 
brought  her  bill  in  1735,  for  feveral  purpofes,  and  among  the  reft 
to  be  let  into  the  pofTeffion  of  the  feveral  eftates  till  the  defendant 
yix,  Newport  i\\o\x\A  be  intitled.  It  was  decreed  in  1739,  that 
the  plaintift'  fhould  be  paid  the  furplus  rents  and  profits  till  the 
defendant  Mr.  Newport  fliould  attain  his  age  of  21,  and  upon  his 
attaining  that  age,  all  parties  were  to  be  at  liberty  to  apply  for 
further  diredions  touching  the  faid  truft-eftate.  And  on  this 
day  it  came  on  before  his  Honour  for  further  directions. 

Ma/ier  of  the  Rolls'^,  I  fliall  firft  confider  the  queftion  as  it  *  Jf^IIum 
ftands  between  the  plaintiff  and  Mr.  Newport^  F^rt^cue,  Ef<i. 

It  is  infifted  by  Mrs.  Smithy  that  flie  is  intitled  to  the  rents  and 
profits  of  all  the  real  eftates  devifed  under  the  will  of  the  late 
Earl  of  Bradfo7-d  till  Mr.  Newport's  age  of  21,  and  that  the 
teftator  having,  by  his  third  codicil,  prolonged  the  time  till  his 
age  of  26,  it  will  follow,  as  a  natural  confequence,  that  the  tef- 
tator intended  ilie  ftiould  receive  the  rents  and  profits  till  that 
time. 

I  may  here  obferve,  firft,  that  the  plaintiff  is  not  intitled 
merely  as  the  defendant  Mr.  Newport  is  a  minor,  nor  is  the  di- 
rection that  the  rents  and  profits  ftiould  be  paid  to  her  during  his 
minority  fufficicnt  to  intitle  her,  but  the  v/ords  till  he  arrives  at  his 
age  of  21, 

The  tcftator*s  intention  in  extending  it  to  Mr.  Newport's  age 
of  26,  feems  to  me  to  be,  to  prevent  him  from  alienating  at  21, 
and  therefore  it  does  not  neceftariiy  follow,  that  by  prolonging  r  ^  a  t 
the  time  he  has  given  the  rents  and  profits  to  the  plaintiff  till  the  ^  * 
defendant  Mr.  Newport  attains  his  age  of  26,  for  it  might  be  in- 
tended too,  to  prevent  any  extravagance  he  ftiould  be  guilty  of  at 
fo  young  an  age  as  21,  and  it  might  be  done  too  in  order  to  lay 
up  money  from  his  age  of  2 1  to  26,  to  pay  off  the  incumbrances 

Vol.  II.  y  upon 
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Smith  v.     upon  tKe  eftate.     No  neceflary  conclufion  therefore  can  be 

STewpqkt.    jj-awn  from  it  one  way  or  another. 

It  is  certain  the  intention  of  the  teftator  was,  that  the  plaintiff 
fhould  enjoy  the  rents  and  profits  of  all  the  eftates  till  Mr.  New 
attained  his  age  of  2  I,  but  if  he  intended  that  fhe  fliould 
hkewife  have  the  rents  till  he  arrived  at  26,  he  would  have  di- 
rected it  over  again  in  the  fame  manner  as  he  had  done  with  re- 
gard to  his  age  of  21,  and  the  third  codicil  fiiall  not  be  extended 
to  make  any  alteration  in  the  will  further  than  the  exprefs  words 
will  warrant. 

Upon  the  whole  of  this  point  I  am  of  opinion  the  plaintiff  is 
not  intitied  to  the  rents  from  the  defendant  Mr.  Newport's  age  of 
21,  to  his  age  of  26. 

The  fecond  queflion  is  between  the  defendant  Mr.  Newport 
and  the  Earl  of  Bradford* 

"Whether  the  rents  and  profits  are  difpofed  of  by  the  teftator 
at  all  between  Mr.  Newport's  age  of  2 1  and  his  age  of  26. 

it  is  faid  very  truly,  an  heir  at  law  fliail  not  be  difniherited  by 
implication  only ;  and  for  this  purpofe  were  cited  the  cafes  of 
Stephens  verfus  Stephens^  Cafes  in  the  time  of  Lord  Talbot  228,  and 
Hopkins  Hopkins,  id.  44(1). 

"With  tegard  to  this  queflion,  it  mufl  be  confidered  that  the 
heir  at  law  is  difmherited  by  the  exprefs  words  of  the  M'iil,  for 
the  whole  eftate  is  given  to  truil:ees  and  their  heirs,  in  truft  for 
the  defendant  Mr.  Newport  in  tail,  and  the  plaintiff  Smith  in  fee, 
fo  that  the  whole  is  difpofed  of,  the  legal  eftate  vefting  in  truftees 
for  the  ufe  of  the  defendant  Mr.  Newport^  and  in  default  of 
iffue  of  him,  to  the  plairitift"  and  her  heirs  ;  therefore  the  heir  at 
law  can  have  nothing,  uniefs  there  is  a  revocation  of  what  is  be- 
fore difpofed  of. 

Now  the  third  codicil  d'^es  not  revoke  the  eftate-tail  given  to 
the  defendant  Mr.  Newport,  but  only  prolongs  the  time  of  his 
coming  into  pofieflion  :  can  this  then  amount  to  a  revocation  of 
the  will  as  to  the  intermediate  time  or  does  a  direcSlicn  that  the 
rents  and  profits  be  not  paid  to  Mr.  Newport  till  his  age  of  26, 
prevent  their  going  to  the  defendant  Mr.  Newport  P  I  apprehend 
not  at  all :  for  though  he  is  not  to  have  the  rents  and  profits  till 
hie  age  of  26,  yet  his  intereft  in  them  is  not  taken  away  •,  and 
though  they  arc  not  immediately  to  -be  paid,  yet  they  veft  not- 
withftandmg. 

C  347  3  Therefore  I  am  of  opinion  that  here  is  nothing  undifpofed  of 
under  this  v/ill,  but  that  the  rents  and  profits  veft  in  the  defend- 
ant Mr.  Newport  at  2f,  and  the  tline  of  receiving  only  is  pro- 
longed till  his  age  of  26  years  (2). 

For 


(1)  Fide  Ha'ivyard  V,  Stilling  feet,  arte 
1  vol.  424.  note  I . 

(2)  His  Honour  doth  declare,  that 
*'  the  furplus  rents  and  profits  of  the  faid 
«*  trull  ellate,  from  the  tin.e  of  the  de- 
*<•  lendant  Ncwpoit'b  attaining  his  age  of 


"  21  years,  until  he  fhall  attain  his  age 
'*  of  26  years,  over  and  above  what 
*'  ihall  be  aUowed  for  his  maintenance, 
**  and  the  other  out- goings  of  the  faid 
*'  ellate  do  belong  to  the  faid  defendant 
Ntivporti  and  luch  furplus  rents  an4 

**  profits 
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For  thefe  reafons  I  muft  decree  the  traflees  to  account  for  Smith  t. 

the  rents  and  profits  during  this  intermdiate  time  from  his  a:^e  or  ^*^'°*^« 
21  to  his  age  of  26,  to  the  committee  of  the  defendant  Newport*^ 
eftate,  he  being  found  a  lunatick. 


"  profits  of  the  faid  eflate  over  and 
**  above,  iSc.  are  from  lime  to  time, 
when  the  fame  fiiall  amount  to  a  coni- 


"  perent  fum,  to  be  placed  out  at  In- 
•*  terell  for  his  beneht.  Reg.  Lib.  B, 
"  1741.  fol.  501." 


Matthews  verfus  Cartwright,  July  16,  1742.  Cafe  239. 

THE  plaintiff  had  a  note  dated  March  25,  1737,  to  this  Thomai  Mat- 
effea:  Received  of  my  brother  Mr.  Thomas  Matthews '^^^2^^^^%^ 
450/.  to  be  fecured  by  mortgage  on  my  Stoke-hall  eftate.  ten: -it  times 

three  u»r.es,  one 

for  450/.  another  for  250/.  and  the  laft  for  150/.  and  eiprefled  in  each  to  be  fecured  by  mortgage  on 
my  Stoke-hal/  tQ:a.tc  the  drawer  of  the  notes  had  before  mortgaged  the  tame  eftate  to  the  defendant  j 
the  pl»intilT  takes  in  a  prior  mortgage  to  protcdt  the  fums  lent  upon  the  notes.  Lord  Hardivlcke  held 
there  ivas  nothing  to  differ  this  cafe  from  the  common  oney  and  that  the  dfendant  Jhall  be  paid  the  money  lent 
upon  the  notes  in  the  f  rji  placey  as  welt  as  the  momy  due  on  th:  affignmtnt  of  the  trior  mortgage. 

A  2d  note  dated  Augiijl  19,  1737,  in  thefe  words:  Received 
250/.  of  my  brother  Thomas  Matthews^  to  be  fecured  by  mort- 
gage on  my  Stoke-hall  efbate. 

A  3d  note  for  150  /.  in  the  fame  terms. 

The  drawer  of  the  notes  had  made  a  mortgage  before  of  this 
very  eftate  to  the  defendant  j  the  plaintiff  afterwards  brought  in 
a  prior  mortgage,  to  proteft  the  fums  lent  upon  the  three  notes 
againft  the  fecond  mortgagee  Mr.  Cariwright. 

The  defendant  infifts  no  money  was  ever  advanced  by  the 
plaintiff  as  a  confideration  for  the  three  notes;  the  Chancellor 
ofl'ered  to  dire£l:  an  ifiue  to  try  the  confideration,  upon  peril  of 
cofts  againft  the  defendant  Cariwright^  but  he  not  caring  to  run 
the  rifqae  ;  Lord  Hardwiche  faid,  I  am  of  opinion  here  is  no- 
thing in  this  cafe  which  is  different  from  the  common  one  of  a 
firft,  fecond,  and  third  mortgagee,  where  the  lafl,  after  having, 
notice  of  a  fecond  mortgage,  prior  in  time  to  his  ov/n,  buys  in 
the  firft  incumbrance  to  protedl:  himfelf ;  in  that  cafe  the  fecond 
mortgagee  fhall  not  redeem  without  paying  both  firft  and  third 
mortgage. 

So  in  the  pre  fen  t  cafe  the  plaintiff,  the  note  holder,  upon  his 
having  notice  of  the  fecond  mortgage  to  the  defendant,  and  pay- 
ing off  the  firft  incumbrance  upon  this  eftate,  and  taking  an 
afiignment  of  it,  fhall  protect  himfelf  againft  the  defendani's 
mortgage,  and  fhall  be  paid  in  the  firft  place  the  money  lent 
upon  the  notes,  as  well  as  the  money  due  to  him  upon  the  aihgn- 
ment  of  the  firft  mortgage  ( i ). 

(l)  JVright  V,  Pilling y  Free,  Cha,  ^(^^.  491.  Morret  v.  Fajki,  ante  An^n^ 
Sid  %>ide  Bracf  v,  Marlhorough,  2  F,  2  ^e/.  662. 
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Cafe  240,  Shepherd  \er{us  Titleyy  July  17,  1742. 

The  court  will  TiyT'^*  Shepherd,  who  had  a  mortgage  for  4000/.  upon  Mr. 
crrlft^itde^"'  Jennings' s  e{i2Lte  in  1725,  in  compaffion  to  the  mortga« 

«ree'ia  a  fecond  ^"  ^728,  forgave  him  800/.  and  three  years  afterwards  Mr, 
caufe  between  Shepherd  hnt  him  800/.  again;  during  this  intervening  time 
the  lame  parties,  Mr.  r/Z/fv  advanced  the  fum  of  2000/.  to  Mr.   Jennhms,  for 

on  account  of         u-rr*"         1  •  a      r-  ry    ^  -  -r 

the  confufion  it  ^^^ch  he  gave  him  a  mortgage  upon  the  fame  eftate  m  the  year 

would  create  i  1728, 
but  at  the  fame 

time  Lord  Hardivlcke  declared,  he  would  not  upon  an  order  in  a  former  eaufe  tie  up  the  plain tifl-.  But 
will  diredl  the  caufe  to  ftand  over,  fo  as  to  give  him  an  opportunity  of  laying  the  matter  before  the  co^rt 
on  a  bill  of  review,  or  otherwilc,  as  he  lhall  be  adviled. 

In  I'] 2^  Sir  Thomas  Peyton  2Lgxttd.  to  purchafe  of  Mr.  Jennings 
for  the  fum  of  1850/.  fee -farm  rents  of  70/.  per  ami  ^  iffuing  out 
of  Sir  Thomas  Peyton'?,  eftate,  and  payable  to  Mr.  Jen?jingSy 
imagining  that  he  was  at  that  time  feifed  in  fee,  as  he  had  co- 
venanted with  Sir  Thomas  Peyton  that  he  had  done  no  a<fl  to  in- 
cumber ;  but  Sir  Thomas  Peyton  finding  afterwards  that  Mr. 
Jenningshzd  mortgaged  the  fee-farm  rents  to  Mr.  Shepherd,  ap- 
pHed  to  him,  who  agreed  that  when  he  himfelf  was  paid  his 
4000  /.  and  intereft,  that  he  would  convey  the  fee-farm  rents  to 
Sir  Thomas  Peyton,  who  promifed  that  if  he  was  not  difturbed  in 
the  polTeffion  of  the  fee-farm  rents,  he  would  not  commence  any 
fuit  againft  Mr.  Jennings,  and  in  this  manner  it  has  refted  ever 
fince. 

In  a  former  caufe  in  1736,  at  the  Rolls,  his  Honour  decreed 
that  the  Mafter  fliould  take  an  account  of  what  was  due  upon  the 
hiortgage  to  Mr.  Shepherd  the  prefent  plaintiff,  for  principal  and 
intereft,  and  in  the  taking  of  that  account  the  Mafter  has  allowed 
Mr.  Shepherd  no  more  for  principal  than  3200/. 

Mr.  Shepherd  has  now  brought  his  bill  againft  Mr.  Titley  to 
be  paid  the  4000  /.  and  intereft,  or  that  Mr.  Titley  may  ftand 
foreclofed. 

Lord  Chancellor, 

There  is  a  good  deal  of  difficulty  on  one  fide  and  on  the  other ; 
and  I  am  very  much  at  a  lofs  what  decree  to  make.  The  bill  is 
now  brought  for  a  new  purpofe  different  from  the  former  eaufe  ; 
and  to  be  fure  a  mortgagee  may,  after  a  decree  for  a  redemption, 
bring  a  bill  for  a  foreclofure,  unlefs  it  is  done  merely  to  accu- 
mulate the  ex  pence,  and  in  that  cafe  the  court  will  not  give  any 
countenance  to  it. 

But  I  do  not  take  this  to  be  the  principal  end  of  the  prefent 
bill ;  one  intention  of  it  is  in  order  to  make  a  frefli  charge  upon 
Mr.  Jennings's  eftate,  being  a  fum  lent,  as  the  plaintiff  fays,  by 
him  to  the  mortgagor  upon  a  bond  and  judgment, 
t  349  -1  Another  end  of  this  bill  is  to  take  in  Sir  Thomas  Peytoth  fee- 
farm  rents,  that  they  may  contribute  towards  the  fatisfadlion  of 
the  mortgage,  and  be  brought  in  by  way  of  aid,  if  the  mortgage 
premiffcs  fhould  be  a  failing  fund. 

*  Thefc 
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Thefe  are  two  material  points;  and  indeed  the  nature  of  the  Shephird  t. 
tranfa£lion  is  very  dark,  and  attended  with  particular  circum-  -fiTirxr. 
Itances. 

By  the  plaintiff's  charge  before  the  Mafter,  the  interefl:  from 
1728  to  1731,  ceafed  upon  800/.  on  the  mortgage  for  4000/. 
but  the  mortgagor  afterwards  gives  a  bond  and  judgment  for 
another  fum  of  800  /.  advanced,  and  admitting  this  to  be  a  new 
fecurity,  though  I  do  not  determine  that  point  now,  yet  the 
judgment  is  a  lien  upon  the  eftate,  if  Mr.  Shepherd  had  no  notice 
of  Mr.  Titley%  incumbrance  ;  for  then  the  equity  of  this  court 
will  certainly  allow  Mr.  Shepherd  to  tack  the  judgment  to  the 
mortgage,  and  to  be  paid  both  in  the  firft  place  before  any  mefne 
incumbrance  can  be  admitted. 

But  the  great  obllacle  arifes  from  the  decree  in  the  former 
caufe,  for  the  Mafter  muft  fettle  the  account  under  the  direction 
of  the  court,  and  cannot  take  any  notice  of  the  new  loan,  but  is 
confined  merely  to  the  plaintiff  's  mortgage. 

Where  there  is  an  original  caufe,  and  a  decree  made  in  it,  you 
cannot  have  afterwards  an  inconfiftent  decree,  in  a  fecond  caufe 
between  the  fame  parties,  for  that  would  create  fuch  confufion 
as  is  not  to  be  endured  by  the  rules  of  this  court. 

And  therefore  I  am  of  opinion  that  I  cannot  vary  the  decree  in 
the  former  caufe ;  but  then  I  will  give  the  plaintiff  Mr.  Shepherd 
fome  opportunity  of  trying  the  validity  of  this  new  debt  of  800/. 
for  after  this  tranfa6tion  of  the  800/.  ic  appears  by  a  deed  exe- 
cuted between  the  plaintiff,  one  Davis,  and  Mr.  Peytofi^  that  they 
admitted  the  plaintiff  to  be  ftill  intitled  to  the  4000  /.  this  being 
fo,  in  whatever  light  the  800/.  might  appear,  the  parties  did 
not  think  it  worth  their  while  to  difpute  the  validity  of  this  de- 
mand. 

Then  it  will  come  to  this  queftion.  Whether  the  plaintiff 
may  not  be  at  liberty  to  rehear,  or  to  bring  a  bill  in  the  nature  of 
a  bill  of  review,  in  order  that  this  matter  may  be  inquired  into 
fully. 

And  I  think  it  would  be  hard,  merely  upon  an  order  in  a  for- 
mer caufe,  to  tie  up  the  plaintiff  abfolutely,  fo  as  to  prevent  his 
laying  this  matter  fairly  before  the  court ;  therefore  I  direct  the 
plaintiff"  to  pay  the  cofts  of  the  day,  and  the  caufe  to  ftand  over, 
that  he  may  have  an  opportunity  of  proceeding  by  bill  of  review, 
or  otherwife,  as  he  fliail  be  advifed. 

On  the  iSth  of  June,  1743,  there  was  a  rehearing  of  thefeve-     [  350  ] 
ral  caufes,  when  Mr.  Shepherd,  Mr.  Tit  ley  and  Sir  Thomas,  were 
by  bill  and  crofs  bill  before  the  court. 

It  was  infilled  by  Mr.  Shepherd^  counfel,  that  he  having  the  52,^^^^,.^  jng^pj 
legal  eftate,  and  no  notice  of  the  intervening  incumbrance,  Mr.  that  on  advanc- 
Tkley  is  not  intitled  to  redeem,  but  upon  payment  of  the  3200/.  thed^eedtughtto 
and  the  800/.  ftand,  as  it  did 

before,  a  fecu- 
rity for  4000/.  the  parties  intending  it  fhould:  and  his  counfel  offered  to  read  parol  evidence  to  fhew 
this  intention  j  which  was  objedlcd  to,  as  being  witliin  the  ftatutc  of  Frauds  and  Perjuries.  Lord  Hard" 
xvickeiM^i  that  the  loan  of  the  800/.  cannot  be  confidered  as  a  continuance  of  the  old  mortgage  in 
17315,  and  in  rcfpedt  to  an  intervening  incumbrance,  is  a  new  one,  iLimxiUti^  SbcpLcrd  to  have  notice, 
•nd  therefore  would  not  allow  the  parol  evidence* 

Y  3  Th« 
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The  cafe  relied  upon  for  Mr.  Shepherd  was,  Trje  Dutchefs  of 
Marlborough  verfus  Brace y  2  Wms,  491, 

The  mortgage  deed  being  originally  for  4000  /.  it  was  infilled, 
on,  Mr.  Shepherd's  advancing  800 /.  again,  the  deed  ought  to 
ftand,  as  it  did  before,  a  fecurity  for  4000/.  it  being  intended  fo 
by  the  parties  ,  and  the  plaintiff's  counfel  offered  to  read  parol 
evidence,  to  ftiew  this  intention.  But  the  counfel  for  Mr. 
Titley  objefted  to  this  evidence,  as  being  within  the  ftatute  of 
frauds  and  perjuries;  for  there  being  a  receipt  on  the  back  of 
the  mortgage  deed  for  800/.  of  courfe  it  appeared  by  the  very 
deed  itfelf,  that  in  1728  only  3200/.  principal  remained;  and 
therefore  it  would  be  a  contradiction  in  terms  to  fay,  that  800/. 
lent  in  1731?  is  part  of  the  mortgage  in  1725,  for  lending  a 
different  fum  in  1731,  was  the  fame  as  if  it  had  been  a  new 
mortgage  ;  fo  that  Mr.  Shepherd  can  never  charge  the  mortgagor, 
or  any  other  perfon  ftanding  in  his  place,  with  its  being  a  part  of 
the  old  mortgage,  unlefs  there  was  an  agreement  for  that  purpofe 
produced  in  writing. 

Lord  Chancellor, 

Whether  thefe  depofitions  were  read  before,  is  of  no  figni- 
fication,  the  v/hole  being  open,  and  is  now  as  an  original  hear- 
mir\  but  I  am  of  opinion,  that  the  parol  evidence  offered 
by  Mr.  Shepherd^ %  counfel  ought  not  to  be  read. 

This  was  a  mortgage  for  4000  /.  the  legal  eftate  was  in  Mr. 
Shopherdy  the  equity  of  redem.ption  was  in  Mr.  'Jennings ^  and 
being  fo,  the  fum  of  800/.  appears  to  be  paid  off  upon  this 
mortgaa;e  by  Jennings  upon  Shepherd's  receipt,  and  whodias  like- 
wife  admitted  the  fa6l  before  the  Mailer,  and  the  circamflance  of 
the  lending  or  re-lending  was  about  three  years  after  the  Boo/, 
was  difcharged. 

Suppofmg  it  firfl  as  a  new  loan,  it  is  impofrible  to  charge  the 
mortraf;.';ed  eflate  with  a  further  fum  without  a  written  agree- 
ment, becaufe  it  is  charging  the  equity  of  redemption  with  a 
fum  that  is  not  in  the  deed. 

But  then  the  way,  in  which  Mr.  Shepherd^  counfel  would  take 
it  out  of  the  common  cafs,  is,  by  fliewing  that  it  was  agreed  be- 
tween the  parties,  that  the  eUate  fhould  be  charged,  as  it  wrs 
originally,  with  the  4000  /. 

On  the  other  hand,  coniider,  that  the  eftate  is  difcharged  of 
the  payment  of  800  /.  not  by  a  folemn  writing  indeed,  but  by  a 
receipt  under  the  hand  of  Mr.  Shepherd, 

It  has  been  faid,  that  the  whole  between  Mr.  Shepherd  and 
Mr.  Jennings  is  to  be  regarded  but  as  one  tranfaclion,  and  that 
the  advancing  the  800/.  again  is  a  fetting  up,  or  a  continuanc® 
of  the  original  ium. 

But  this  cannot  be,  for  it  is  not  part  of  the  fame  tranfa£lion, 
foi  there  is  the  diftance  of  three  years  ;  and  it  is  admitted  here 
is  a  break,  and  intcreft  does  not  go  on  for  thefe  three  years. 

Suppofe  there  had  been  a  puny  incumbrance  between  the 
year  1728,  and  Mr.  Shepherd^  re-lending  the  800/.  and  that  he 
had  notice  of  this  puny  incumbrance,  could  he  haye  over-reached 
it  ?  Mod  certainly  uot. 

•  TLiq 
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This  fhews  that  the  IcadiniT  the  800/.  cannot  be  confidered  Shepherd  v. 
as  a  continuance  of  the  old  mortgage  in  1725,  but  is,  to  all 
intents  and  purpofes,  a  new  one  with  regard  to  an  intervening 
incumbrance  within  the  three  years,  admitting  Mr.  Shepherd  to 
have  notice  ;  and  therefore  I  cannot  allow  this  parol  evidence. 

Then  the  counfel  for  the  plaintiff  produced  a  bond  and  judg- 
ment to  him  for  the  800  /.  and  infilled  that  he  can  tack  the  judg- 
ment to  the  mcrtga^^^e,  and  fo  intitle  himfelf  to  receive  both  fums 
before  Mr.  Tifley  can  be  let  in  upon  the  eflate  :  for  as  Mr.  Shep- 
herd the  plaintiff  has  brought  a  bill  to  foreclofe  Mr,  'Jenn'mgs  and 
Mr.  Titley^  Mr.  Thley  might  have  broui^lu  a  crofs  hill,  and 
charged  notice  to  Mr.  Shepherd^  and  put  this  matter  in  ifTue  ;  but 
as  Mr.  Titieyhc\s  not  done  this,  he  cannot  wred  the  legal  eflate 
out  of  Mr.  Shepherd* 3  hands,  unlefs  he  will  pay  off  the  judgment 
as  well  as  the  mortgage. 

Mr,  Solicitor  General^  counfel  for  the  defendant  Mr.  Titley, 
made  two  points,  and  infilled  in  tlie  firfh  place,  whether  under 
all  the  circumftances  of  this  cafe  Mr.  Shepherd  is  to  be  aiiov/ed 
to  tack  the  bond  and  judgment  for  800/.  in  173  to  liis  mort-  [  3^2  ] 
gage  in  1725,  againft  a  puifne  incumbrance  by  Mr,  Titley  be- 
tween the  year  171^5,  and  1731,  Mr,  THley^  mortgage  being 
dated  the  24th  of  Jnne^  1728. 

The  ground,  he  faid,  the  court  goes  upon  in  taking  a  fubfe- 
quent  fecurity  to  a  former  one,  is,  that  the  court  will  prefume  the 
laft  money  was  lent  upon  the  faith  of  the  original  fecurity. 

What  ground  is  there  to  prefume  that  Mr.  Shepherd  lent  this 
800/.  upon  the  credit  of  the  original  mortgage ;  the  contrary  is 
rather  to  be  prefumed,  becaufe  he  might,  if  he  pleafed,  have 
indorfed  this  further  fum  on  the  mortgage  deed,  without  the 
trouble  of  a  warrant  of  attorney,  and  entering  upon  judgment, 
which  is  a  more  round  about  way. 

Lord  Chancellor  interrupted  him,  and  afKed  if  it  was  not  a 
fettled  rule  of  this  court,  that  the  prior  mortgagee  may  tack  a  tLt  Jhe  prior' 
judgment  to  his  mortgage,  though  fubfequent  in  time  to  a  fe-  mortgag:emay 
cond  mortgagee,  when  he  has  no  notice  of  the  fecond  mort- ^'^'^Mj^^*"^^"'^ 

,    s         ^  to  his  inori-gage, 

g^ge  (0-  .  tho'  fublequenir 

in  time  to  a  fccond  mortgagee,  provided  he  has  no  notice  of  the  fecond, 

Mr.  Solicitor  Generrd  gave  it  up,  and  went  to  his  fecond  point, 
between  Mr.  Titley  and  Sir  Thomas  Peyton. 

The  equity  of  redemption  of  Mr.  Jennings's  whole  eftate  is 
fubje£t  to  Mr.  Titlefs  mortgage  (2) ;  and  as  tliat  part  of  the 
eftate  mortgaged  to  Mr.  Shepherd  will  in  confcqucijce  of  your 
Lordfhip's  opinion,  be  but  a  fcanty  fecurity  to  Mr.  Titley,  he  has 
a  right  to  come  upon  the  fee-farm  rerits  to  make  up  his  prin- 
cipal and  intereft,  as  they  were  included  in  Mr.  Shepherd's 
mortgage,  whom  Mr.  Titley  is  at  liberty  to  redeem,  and  there- 
fore ftands  in  all  refpedis  in  the  place  of  I\ir»  Shepherd  v/ith 

(0  Fide  Blackjim  v.  Mor eland,  2  Chr..        (2)  Fide  Ex  parte  Carter^  Amb.  733, 
Ca,  20.     Brace  v.  Marlborough,  2  P.  IF. 
494.    Anon.  2  Fe/.  662. 

^  4  regard 
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^"tI-^l'^y  ^*  regard  to  Sir  Thomas  Peyton^  as  Mr.  Title is  a  prior  incum- 
iTLEY.     i^^-^^^rjce  ;  and  for  this  purpofe  cited  Bovey  verfus  Shipiuithy  i  Clu 
Ca.  201, 

Mr.  Attorney  General  of  counfel  for  Sir  Thomas  Peyton. 
,  There  is  no  foundation  to  alter  the  decree  at  the  former  hear- 
ing, nor  is  it  open  to  the  objection  made  by  Mr.  Titley^  coun- 
fe!  ;  for  the  biil  having  been  difmiffed  as  againft  Sir  Thomas 
Peyton^  this  cannot  now  be  infifted  on  as  an  original  obje£lion, 
unlefs  it  was  confequentid^  and  a  hindrance  of  juftice. 

The  decree  there  was  general,  to  take  an  acci>unt  of  what  was 
due  to  Mr.  Shepherd  i'or  principal  and  intereft,  and  the  whole 
4000/.  was  then  luppofedto  be  due. 
r  3  53  ]  So  that  Mr.  Titley  was  as  much  injured  by  the  decree  of  dif- 
miffion  of  his  bill  againft  Sir  Thomas  Peyton  then  as  he  is  now, 
and  therefore,  as  it  does  not  alter  the  fituation  of  things,  this 
cannot  be  called  a  confequential  direction  from  that  decree  j  nor 
can  a  hngle  reafon  be  given j  why  your  Lordfliip  fliould  retain 
Mr.  Title/ s  bill  againft  Sir  Thsmas  Peyton  now,  which  might  not 
have  been  equally  given  at  the  former  hearing. 

The  fee-farm  rents  are  not  included  in  the  mortgage  to  Mr. 
Titley  :  Will  it  be  laid  dov/n  then  as  a  rule  in  this  court,  that  an 
original  mortgagee  and  mortgagor  cannot  fell  a  part  of  the  mort- 
gained  eftate  to  a  third  perfon,  notwithftanding  an  intervening  in- 
cumbrance upon  another  part  of  the  mortgagor's  eftate  .^^ 

Mr.  Shepherd,  in  his  agreement  with  Sir  Thomas  Peyton,  con- 
fented  to  take  his  principal  and  intereft  firjl  out  of  the  other  part 
of  the  eftate  in  mortgage  to  him,  before  he  came  upon  the  fee- 
farm  rents,  and  therefore  Mr.  Titley  can  be  in  no  better  condition 
than  Mr.  Shepherd  himfelf. 

Sir  Thomas  Peyton  has  agreed  that  he  will  not  profecute  Mr. 
Jennings  for  his  breach  of  covenant,  which  is  a  valuable  confidera- 
tion  in  point  of  law,  and  upon  which  Sir  Thomas  Peyton  might 
found  ail  ajfumpfit,  for  it  might  happen,  that  by  this  forbearance 
his  debt  might  be  loft. 

Mr.  Solicitor  General  in  his  reply  infifted,  that  Mr.  Shepherd 
has  not  abfolutely  given  up  the  fee-farm  rents,  but  referves  to 
himfelf  a  power  of  reforting  to  them  again,  if  the  reft  of  the 
mortgaged  premiffes  fhould  not  be  fufhcient,  and  therefore  Mr. 
Shepherd  continues,  to  all  intents  and  purpofes,  to  have  a  mort- 
gage ftili  upon  the  fee-farm  rents. 

That  the  court  will  not,  in  cafe  of  Mr.  Jennings  the  mortgagor, 
who  has  defrauded  all  the  reft  of  the  creditors,  fuffer  fuch  an 
agreement  to  defeat  the  right  of  a  third  perfon. 

Mr,  Shepherd,  in  his  anfwer  to  Mr.  Titley  s  bill,  admits  he  had 
notice  of  Mr.  Titley  s  mortgage  fix  months  before  he  figned  the 
articles  between  him  and  Sir  Thomas  Peyton,  therefore  Mr. 
Shepherd  has  not  parted  with  any  fecurity  at  all,  but  has  the 
whole  original  debt  for  his  fecurity  ftill. 

To  allow  what  is  contended  for  on  the  other  fide,  v/ould  be 
putting  it  in  the  power  of  a  firft  creditor  to  diredl  the  order  of 
payment  as  to  all  the  reft. 
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The  articles  for  the  purchafe  of  the  fee-farm  rents  between  Shepherd  t. 
Mr,  Shepherd  ^nd^ix  Thomas  Peyton,  were  in  Jpr'il,  1732,  and     Title y. 
Mr.  Titley\  bill  v/as  brought  the  June  immediately  following. 

Lord  Chancellor, 

The  queftion  now  before  the  court  is,  Whether  Mr.  Titley 
has  a  right,  as  againft  Sir  Thomas  Feyton,  to  redeem  Mr.  Shep- 
herd^ and  to  have  an  alhgnment  from  him  of  his  intire  fecurlty, 
and,  by  that  means,  to  compel  Sir  Thomas  Feyton  to  redeem  him 
as  to  the  fee- farm  rents. 

As  to  the  merits,  I  do  not  know  howl  can  diftinguifh  the  sir  r.  P.'t  cafe 
cafe  of  Sir  Thomas  Peyton  from  any  other  puny  incumbrancer  or  not  dillinguifli- 
purchafor,  where  the  rule  of  equity  isj  prior  in  tempore,  potiiis  in  ^^^^^^  p^^yTn^- 

jure*  cumbrancer ; 

for  the  rule  is  prior  hi  tempore,  potius  injure. 

If,  by  the  articles,  Mr.  Shepherd  was  to  confine  himfelf  only  to 
the  other  part  of  the  mortgaged  premifles,  and  had  not  referved 
a  power  of  reforting,  at  ail  events,  to  the  fee-farm  rents,  if  the 
reft  fhould  not  be  fufficient,  I  fhould  then  have  thought  Sir 
Thomas  Peyton  had  a  ftrong  cafe. 

But,  as  this  cafe  is  circumftanced,  the  queftion  will  be,  Who 
Mr.  Shepherd  is  a  truftee  for,  as  to  the  legal  ellate  in  the  fee- 
farm  rents,  whether  for  Mr,  Titley,  or  Sir  Thomas  Peyton  ? 

It  has  been  objefted  on  behalf  of  Sir  Thomas  Peyton,  that  Mr, 
Titley  is  not  right  in  point  of  form,  and  that  he  cannot,  by  the 
rules  of  the  court,  make  this  demand  now,  as  it  is  lb  long  fince 
his  bill  was  difmifled  againft  Sir  'Jhomas  Peyton. 

Let  it  ftand  over,  therefore,  to  afcertain  this  fa£l:,  whether,  Where  there  is 
when  the  caufe  was  heard  at  the  Rolls,  the  point  between  Mr.  f  f^^^^"^  ^""^ 
Titley  and  Sir  Thomas  Peyton  was  litigated  then  ;  for  if  it  was,  fame  parties. 
Sir  Thomas  Peytofi  may  infift  on  the  acquiefcence  of  Mr,  Titley  you  may  infill  on 
under  that  decree,  otherwife  if  Mr.  Titley*^  bill  was  difmiiTed  unci-r°id'^cree  i  i 
uoithout  any  prejudice  to  this  quejlion,  the  f:r!t,  imlcfs 

the  bilJ  be  dif- 
miiTed, without  any  prejudice  to  the  qvicfllon  ia  that  caulc. 


Hall  \cxhis  Carter,  July  19,  1742.  Cafe  24 o< 


JOHN  Carter,  by  his  will,  dated  Jan,  25,  i6S^,  "created 
"  a  term  of  100  years,  in  truft,  out  of  the  rents  and  profits 
"  of  the  premifles,  or  by  mortgage  thereof,  to  raife  portions  of 
100/.  for  each  of  the  daughters  of  his  fon  Thomas  Carter, 
payable  at  18,  or  day  of  marriage  ;  and  moreover  to  pay  every 
fuch  daughter  or  daughters  the  fum  of  fix  pounds  a  year  for  [  355  ] 
their  maintenance,  till  their  refpedlive  portions  fliall  become 
"  due  and  payable  ;  with  a  provifo  that  it  fliall  be  lawful  for  his 
fon  Thomas  Carter  to  make  a  jointure  to  fuch  woman  as  he 
fliall  marry,  of  all  or  any  part  of  the  premifles  limited  to  him  : 
and  in  cafe  of  failure  of  iflue  male  of  Thomas^  the  like  limitation 
to  his  two  other  fons,  Ccmelius  and  Henry,  with  a  provifo, 
that  ill  cafe  fuch  perfon  or  perfons,  who  fliall  be  next  in  re- 

"  maiudcr 
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cIk^  ^'         nininder  or  reverfion  expetSlant  upon  the  faid  term  of  loo 
AE,TZB.     (g  y^^j-g^  ^'11  j^^cJ^  daughter  or  daughters  of 

"  tlie  laid  Thomas  Carter^  or  their  guardian,  or  to  fucL.perfon 
"  lav/fully  authorized  to  receive  the  fame,  all  and  every  of  their 
"  re rpe£live  portions  of  loo/.  a-piece,  either  before  or  after  the 
"  fame  are  due  and  payable  by  the  dire£lion  of  this  my  will  ; 
<^  that  then  the  fakl  term  of  lOo  years  fhall  from  thenceforth 

ceafe  and  determine  for  the  benefit  of  fuch  perfon  or  pcr- 
*'  fons,  in  remainder  or  reverfion  as  aforefaid." 

Thomas  had  two  daughters,  but  no  fon,  and  left  his  widow 
Ann  Carievy  who  had  a  jointure  of  the  whole  premises  deyifed 
under  the  v.  ill.  Corndiiis  Carter^  the  fecond  fon  of  John^  is 
dead,  but  has  left  iflfue  the  defendant  EJlcourt  Carter^  who  is 
tenant  in  tail  under  the  will  of  John  Carto7\ 

The  plaintiff  Grace  Hail,  the  daughter  of  Tko?nas  Carter^ 
who  married  in  ^*r/7,  17 24,  18  years  ago,  by  her  bill  infills,  fne 
is  intitled  to  her  portion  of  loo/.  and  that  it  ought  to  be  raifed 
even  in  the  life-time  of  Ann  Carter^  her  father's  widow. 

But  her  counfei  at  the  bar,  thinking  it  too  hard  to  maintain 
that  the  portion  fhould  be  raifed  upon  the  jointrefs,  gave  up 
that  point,  and  infiPccd  only  that  the  truftee  may,  by  mortgaging 
the  reverfionary  eftate  expe£^ant  upon  the  death  of  the  jointrefs, 
immediately  raife  the  portions  of  lool/.  and  100/,  for  the 
plaintiff  Grace,  and  ihe  defendant  Mary  Fascton. 

Mr.  Browuy  for  the  plaintiff,  cited  Butler  verfus  Duncomb-^ 
I  P.  Wms*  448.  and  Brown  verfus  Berheky,  2  P.  Wms»  484  (l). 
which  v/ent  up  afterwards  to  the  Houfe  of  Lords. 

Mr.  Attorney  General,  for  the  defendant  j?/?(fi'/^r/  Carter^  the 
tenant  in  tail,  infifted,  that  as  the  6  /.  a  year  maintenance  for  the 
daughters,  is  to  come  out  of  the  rents  and  profits,  it  mufl  follow, 
that  the  grofs  fum  of  100  /.  is  to  be  poftponed  till  the  commence- 
ment of  the  term  in  pofieffion,  and  that  this  brings  it  within  the 
reafoning  in  the  cafe  of  Brome  verfus  Berkeley  :  and  that  the 
truffees  here,  as  in  that  cafe,  having  an  ele6tion  by  fale  or  mort- 
C  35^  ]  gnge  to  raife  the  portion,  fliews  the  intention  of  the  teftator,  that 
they  fliouid  not  exercife  their  ele£lion  till  the  term  commences  in 
pofieffion. 

Lord  Chancellor, 

There  have  been  a  great  many  of  thefe  cafes,  but  for  fome 
years  pad  I  have  heard  nothing  of  them,  which  I  hope  is  owing 
to  the  rule  beiiig  well  fettled  in  this  refpeft  :  and  there  have  been 
likewife  fome  cafes  formerly,  which,  by  the  ordinary  under- 
flanding  of  mankind  without  doors,  have  been  thought  to  go  too 
far. 

iTtc*^ h"vc  Therefore,  in  more  modern  cafes,  the  court  has  put  a  reflric- 
thought  it  hard  tion,  and  thought  it  very  hard,  in  the  life-time  of  the  father,  to 
to  raiie  daugh-  incumber  his  cllate  v/ith  raifing  daughters*  portions  :  and  in  this 
tlTe''father'7lif^^  inffauce  they  flopped  fhort,  and  would  not  carry  it  fo  far,  be- 
time,  and  there-  caufe  it  encouragcs  undutifulnefs,  and  occafions  improvident 

lore  refufed  to      niatchcs  (2;. 
io  it.  -  ^  ' 


(i)  I  E^.  Ah.  340.  S.  C.    (2)  See  Sianky  v.  Stanley,  ante  i  vol.  549,  and  notes. 

In 
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In  cafes  (lill  more  modern,  another  reafon  has  prevailed  in     Hall  v. 
favour  of  the  remainder-man.  that  he  (liould  not  be  dircreiTcd  by  ^  , 
mcumbrnig  the  reverlion  too  much,  where  the  poruou  has  been  v^here  the  por- 
large.    Vide  the  cafe  o(  Greaves  vcxiu?,  Mattifin,  2   Jones  201  *  tion  was  large, 
and  Staniforth  and  Clerkfon  verfus  Stanifrrth,  2  Vern.  460.  taken  l-e^J^^^-J^^Yn  L 
notice  of  in  Corbet  &  Ux*  verfus  Magdweily  1  Vi^ru,  64.0.  by  vourofche  re- 
Lord  Coivper^  and  fmce  that  feveral  other  deterrniiVcitions.  mamder-man. 

In  the  prefentcafe  the  demand  is  not  in  the  life-time  of  the  fa- 
ther, but  long  after  his  death,  v/hich  happened  in  1721. 

The  queflion  then  is,  Whether  tliefe  portions  fiiall  be  raiTed 
immediately  upon  the  reverfion  ? 

yAiS  to  the  jointrefs,  it  is  very  clear  that  they  cannot  be  fo  The  portion* 
raifed  as  to  affect  her;  for  if  the  jointure  had  bven  iiniited  by  the  cannot  be  mifcd 
will  itfelf,  there  could  have  been  no  doubt;  aiid  it  is  certainly 
the  fame  thing  when  it  is  done  by  a  pov/er  ;  and  v/hen  U  Dornns     as  to  artctt 
Carter^  executed  it,  the  eftate  out  of  the  will  of  John  Carter,  ar.d  her,  tor  when  T. 
confequently  is  precedent  to  the  100  years  term  for  raifmg  p^Je^^'thc  eftitl 
portions  ( i ).  xo(^  out  of  cbe 

will  of  J.  C.  and  Is  precedent  to  the  2CO  years  term. 

The  fecond  queflion  is,  Whether  the  portions  arc  raifable  out 
of  this  term,  though  a  reverfionary  one  ? 

I  am  of  opinion,  thefe  portions  ought  to  be  raifed  inniiedi- 
ately,  notwithftanding  the  cafes  cited  \  for  this  fcands  clear  and 
divefted  of  all  the  circumftances  mentioned  in  the  others. 

There  may  be   inconveniencies  on  both  hdcs,  but  on  the 
fide  of  the  daughters  a  very  great  one,  for  they  may  wait  till 
their  portions  are  of  no  ufe  to  them,  as  lias  happened  in  one     [  357  j 
inftance  here  ;  for  one  of  the  daughters  is  dead,  and  her  re- 
prefentative  comes  only  in  her  right. 

In  the  cafe  of  Corbet  verfus  Ma'ulvjcU^  1  Veriu  640.  Lord 
Coivper  admitted  all  the  precedent  cafes,  and  went  upon  th.e 
words  of  the  fettlement,  that  in  cafe  the  father  JJjouhl  die  ivithont 
ijjuemale^  and  leave  a  daughter  iinmarried^  or  not  provided  for  at  his 
death,  the  truflees  were  to  raije  2000/.  to  be  paid  at  iS,  or  mar- 
riage. It  was  decreed  not  to  be  raifed  in  the  life  of  the  father,  it 
not  veiling  till  his  death. 

In  the  cafe  of  Butler  and  Dunccrub^  the  truft  of  the  term  was 
exprefsly  from  and  after  the  commencement  of  the  term^  and  upon 
tliefe  fmgle  words  Lord  i^/afc'f^'/V  founded  his  decree. 

Conveyancers  now  are  grown  fo  cautious,  as  to  infert  nega-  ConveyancTs 
tive  words  in  fettlements,  to  prevent  portions  being  raifed  in  the  "a?vrwo"dT"to 
life -time  of  the  father  and  mother  (  2).  prevent  portions 

being  railed  in 
a  father  and  mother's  life-dms- 

The  cafe  principally  relied  on,  upon  the  part  of  the  defendant 
Eflcourt  Carter,  is  Broome  verfus  Barheley, 

There  was  a  reverfionary  term  in  that  cafe,  in  default  of  ilfie 
male  of  the  marriage,  on  truft  to  raifc  2500  1.  for  daughters^  payable 
at  2ly  or  marriage,  and  cut  of  prof  is  to  pay  100  1.  perann.yi?/* 

(i)  Jinte  1  vol.  560.  2  Fef.  612.    (2)  i  P.  JV,         2  P.  IF.  99-  513.   2  Vf.  334. 
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w^7>/ff.»-;<7,vr^  :  the  firjl  pnyincnt  of  ?nalntenance  money  to  he  maSa  at 
fuch  of  the  /aid  hafyecwiy  feafs  as  fjjould  next  happen  after  the  faidf 
efate,  fo  limited  to  the  trufees  as  aforefald,  footdd  tale  effeB  in  pof 
fefion  :  The  poiver  to  raife  the  portions  luas  out  of  the  rents  and  pro- 
fts^  or  by  fale^  or  hy  lefing  of  the  premijfes,  and  maintenance  to 
precede  the  portions.  Lord  Chancellor  King,  afpfled hy  the  Mafter  of 
the  Rolls,  11) as  of  opinion^  that  as  maintenance  was  not  to  be  raife d 
till  after  the  term  takes  effect  in  pojfejfon^  a  fortiori  the  portions  were 
tiot  \  arid  it  would  be  ahfurd  to  fay^  that  the  portion  fJmll  be  raifed 
frfj  and  the  maintenance  money  paid  afterwards. 

The  cafes  are  not  at  all  alike,  for  there  Mrs.  Broome^  the 
daughter,  ^^^as  not  intitled  to  have  any  maintenance  till  the  term 
took  effecl:  in  poffeffion. 
TTre  mainte-  But  in  the  prefent  cafe  it  is  far  otherwife,  for  the  maintenance 
Eance  lieie  is  s  is  a£luaHy  a  charge  upon  the  eftate,  and  truftees  are  to  pay  6  /.. 
yrefeiTt  charge  p^y.  ^jjfj^  each  dau<rhter,  till  therr  portions  refpe6lively  become 
and  is  not  poll-  and  payable,  and  is  not  poitponed  till  alter  the  term  comes 

5'o-ied  till  after  into  pofietTion ;  fo  that  maintenance  runs  on  till  then;  and 
k\V  pTfk^'TK)T  ^^'^^^g^^  ^  ^^^^  know  any  inftance  where  a*  fale  has  been  dire£led 
and  no  harm  can  fo^"  maintenance  out  of  rents  and  profits,  becaufe  it  muft  be  an- 
arife  from  mort-  nual,  which  would  Create  endlefs  trouble,  yet  it  is  a  charge  upon 
£^u^-^*^af  th-^^^J-  ^^^^  eftatc,  and  the  arrear  which  is  incurred  muft  be  paid  off  after 


rear-i  muft  be  fa-  It  comcs  into  pofTciBon 

tiif.td  th'i  rno- 

ruc.:i  Lht;  i:i:rm  cemes  into  cefiefiaon. 


[  *358  ]  Then,  where  can  be  the  obje(5iion  €>f  mortgaging  the  reverfion 
now  ;  or  what  harm  can  it  be  to  the  reverfioner  ;  becaufe  the 
moment  the  term  comes  into  polTeffion,  the  arrears  muft  be  fa- 

tisfied  ? 

A  power  in  truf-  An  objeclion  has  been  made  by  Mr.  Murray^  that  the  portion 
tees  cf  raifing  bchig  dircdcd  to  bc  raifcd  out  of  rents  and  profits,  or  by  mortgage^ 
•riy  Tnct^i^^t'e^  tliereforc  it  ought  to  v/aittill  the  term  comes  into  pofleflion,  that 
is  no  reafoa  tor  truftees  may  make  their  election. 

poftponing  the 

raifing,  in  order  tlrit  they  rnay  make  their  cledion. 

This  v/as  the  argument  in  Broome  verfus  Berhky^  but  there 
are  nraiiy  cafes  of  fettlements  where  this  ele6lion  is  given  to  truf- 
tees, and  yet  they  iliall  not  be  allowed  to  poftpone  the  raifing,  in 
crucr  to  make  titeir  election  only. 

I  am  not  clear,  whether  it  might  not  be  raifed  by  fale,  if  it 
ftocd  only  upon  the  words  rents  and  profits,  which  have  been 
held  to  carry  a  fee  ( i ). 
The  (Jcfcndant  ohjcaion  was,  that  if  the  court  (hould  be  of  opinion 

cannot- rtdt era      .  .       .  /.^        i  ^         • i  i  n  ^^ 

tht  ttvm,  .nd  the  portion  itlelf  ought  to  be  railed,  yet  that  it  Ihall  not  carry 
cxo  crate  the  intercll  ;  and  in  order  to  fupport  it,  they  have  read  the  laft  pro- 
eftat. ,  wuhcut     j^-  .    I  ^.]-,;,_.|^  j:^y3  ^\^^^  t-l-^e  term  of  loo  years  fhall  ceafe, 

for  ill  portions,  if  fuch  perfoivas  (iiall  oe  next  in  reverfion  will  pay  the  daughters 
tVomihetime  portions  citlicr  bclbre  or  after  the  fame  are  due:  and  from 
tlicybMmeiiu..  ^^^^^^^^.^     inferred  that  the  defendant  Efi court  m-^^  redeem  the 


(l)  Plile  Olicden  v.  Ohden,  ante  \  vol.  550. 

term, 
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term,  and  exonerate  the  eftate  at  any  time  without  paying  in-  ^^i.^-r-t 
^terelt. 

But  I  am  of  opinion  that  he  cannot,  but  mud  pay  the  interefl; 
for  the  portions,  from  the  time  they  became  due  atul  that  the 
intention  of  the  teftator  was,  that  the  daughters  fhould  have 
maintenance  till  the  portions  became  payable,  and  intereft  after- 
wards till  they  were  raifed. 

Though  intereft  is  not  mentioned,  yet  in  the  cafe  of  Lord  where  there Isa 
Kilmurry  and  Geery^  2  Salk,  538*  it  was  held,  that  where  tlicre  power  of  thai-g- 
is  a  power  of  charging  land  with  a  grofs  fum,  it  imports  interefl:  glofs'fumVk  *^ 
of  courfe,  and  none  would  lend  fuch  fum  if  the  law  were  other-  imports  'w.tzxcSt 
wife:  this  very  rule  prevailed  afterwards  in  the  cafe  of  ^i'^/)7/  o^'^'^^^*^  (•^-)- 
verfus  Evelyn^  2  P»  Wins.  591. 

I  fhall  decree  18  /.  to  the  widov/,  eight  pounds  to  be  paid  her   [  ^59  J 
by  the  plaintiff  Grace,  as  foon  as  her  portion  is  raifed,  as  a  com- 
penfation  for  the  three  years  maintinenance  till  Grace  was  mar- 
Tied. 

The  truftee  to  have  cofts,  but  none  between  the  other  parties, 
and  the  portions  to  be  raifed  by  mortgaging  the  reverriou  ex- 
pectant upon  the  death  of  the  jointrefs. 

(l)  Boycott  V.  C&tton,  ante  i  vol.  552. 


Chttty  verfus  Sel-zuyfi  and  Marly tj,  at  the  fecond  Seal  after  Trin.    Cafe  241* 
Term,  July  20,  1742- 

T H  E  plaintiff  moved  to  liay  the  defendants  from  proceed-  AcommTHiDft 
ing  to  trial  at  law  upon  a  policy  of  infurance,  and  that  a  mSn-wkr^n"cfc 
commifiion  may  iffue  for  the  examination  of  witnedes  u\  ih^  \n  tnt  }Vc/i  In- 
Well  Indies,  on  a  fuffgeftion  that  the  material  fa£ts  for  the  plain-  ^^^^ 

.  .     ^  i  anfe  there,  and 

till  arolC  there.  to  ftay  the  de- 

fendant's pro- 
deeding  at  law  on  a  policy;  Lord  Hardiuickt  granted  the  commi/Tion  and  the  Injundlion,  as  the  \'oyage 
was  at  and  from  Cartbagena  to  ?orto  Bello,  and  the  fa^<  mull  neceirarily  arife  in  the  i^FeJi  Ir.dies* 

Lord  Chancellor, 

Where  a  fhip  is  infured  at  and  from  a  place,  and  it  arrives  at  Whiift  a  (hip  is 
that  place,  as  long  as  the  (hip  is  preparing  for  the  voyage,  upon  l^oy-^^^^^^.^Tiy^i 
which  it  is  infured,  the  infurer  is  liable  ( i ) ;  but  if  all  thoughts  which  it  i^  in- 
ofthe  voyage  are  laid  afide,  and  the  fliip  lies  there  five,  fix  or  ^ured,  the  in- 
feven  years,  with  the  ower's  privity,  it  fliall  never  be  faid  that  bu^t^iVthJt  jva'-^e 
the  infurer  is  liable  ;  for  it  would  be  very  abfurd  to  make  him  is  i-id  aiiJe,'akd 
fuffer  for  the  whim  or  caprice  of  the  owner,  who  chufes  to  let  the  iTup  hes  by 

1      n  •     !•  1  1  ror  5,  6,  or  7 

the  ihip  he  and  rot  there^  years,  with  the 

owner's  privity,  the  infurer  ik  not  liaijis. 

As  this  was  a  voyage  at  and  from  Carthagena  to  Porto  Belloy 
the  fa£ls  which  are  in  controverfy  in  this  caufe,  muli;  necell'arily 
arife  in  the  Wejl  Indies,  and  therefore  the  injunclion  mull  be 
granted,  to  fkay  the  defendants  the  infured  from  proceeding  at 

(1)  Fide  ante^  I  vol.  548. 

law 
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Cftitty  v.  law  till  furtlier  order,  that  the  plaintiff  may  have  an  opportunity 
S»LWYN.  ,^  comm'ificn,  to  afcertain  the  fadls  which  he  infifls  on  to  bs 
very  material  y  that  the  fhip  lay  above  four  years  at  Carthagenay 
before  it  was  funk  there  by  Don  Blafs  5  and  that  all  thoughts  of 
proceedio-;  on  its  voyage  to  Forto  Bella  were  laid  afide,  there  be- 
ing no  fair  held,  on  account  of  the  fleet  being  in  thofe 
feaSj  under  the  command  of  Admiral  Vernon^  and  likewife  the 
fuccefs  he  met  with  afcerwards  in  his  attack  of  that  port. 

I  fee  no  difference  at  all  between  this  cafe  and  that  of  Green 
verfus  SuaJJo^  December  I  a,  1741(1);  and  therefore  will  make 
the  fame  order  here,  as  in  that  caufe  an  injunction  was  granted 
accordingly. 

(i)  Ante  229.  S.  C.  S.  P.  , 


I"  360  ]  Tedes  vexfns  Hambly,  July  21 ,  1742(1). 

Cafe  242. 

S.C.  ante  237.  Cf'I'WMJS  Tatbot,  being  feifed  in  fee  of  feven  mefiliages  In 
Lord  Hardu-kh  St.  Tkomas  Apoftle,  fubjcft  to  a  mortgage  term  of  500  years^ 
il^ff'^de^T'  ^^^^^^^  afterwards  became  veiled  in  Edward  Parker  deceafed, 
MKder  the  nvill  wlio  married  Alice^  Thomas  Talbofo  daughter  ;  and  which,  by 
'iverc  a  redeemable  indenture  of  the  30th  of  Atigiijl^  ^^95)  was  affigned  to  Jofeph 
ToVl-'Jiffs  from  Blunt,  in  trull  for  Edward  Parker^  fubje6l  to  redemption  on 
the  hvgtboftme.  Thomas  TalbJ^  OX  his  heirs,  paying  to  Ediunrd  Parker  350/. 

Dii,  by  his  laft  wilt,  dated  20th  of  Aprils  1698,  devife  Pwo  of 
the  houjes  to  his  daughter  Mary^  afterwards'  the  wife  of  James 
Plummer,  and  her  heirs  ;  and  gave  unto  Edward  Parker  all  the 
reft  of  the  mefluages,  to  hold  to  him  and  his  heirs,  he  paying  all 
his  debts,  and  appointed  him  fole  executor:  Upon  tlie  teftator's 
death,  E,dward  Parker  entered  upon  all  the  feven  mexiuages  :  In 
1699,  James  Pliwimer,  and  /Kf^^rj;  his  v/ife,  exhibited  their  bill 
in  this  court  againft  Ed-ward  Parker  and  others,  to  Compel  Par^ 
ker  to  fuiTer  the  plaintiffs  to  enjoy  the  two  meffuages,  according 
to  the  teftator's  will,  or  let  them  redeem  the  mortgage  \  but 
Parker  dying  foon  afterward,  having  by  his  will  appointed  Alice 
his  wife  his  executrix,  who  poffeffed  the  feven  meffuages,  fhe 
entered  into  a  treaty  v/ith  James  Plujnmer  and  his  v.dfe  for  ending 
the  fuit  *,  and  it  was  agreed,  that  Alice  Parker,  and  the  other 
daughters  and  co-heirs  of  Edward  Parker,  fhould,  in  confidera- 
tion  of  500/.  and  10  guineas,  releafe  and  convey  to  James 
Plummer  and  his  wife,  all  their  right  in  the  feven  meffuages  .-^ 
Plummerzndihxs  wife  having  borrowed  50/.  of  William  Hambly 
deceafed,  by  leafe  and  releafe,  dated  the  ift  and  2d  oi  January ^ 
1699,  and  a  line,  did  convey  the  two  houfes  devifed  to  them  to 
William  Ha7nhly,  and  his  heirs,  U7ifJ  he  f/jould  have  received  by  the 
revits  and  profits  thereof,  or  be  other  wife  paid  the  50/.  with  inter  ej}',  and 
after  payment  by  fuch  refit  of  the  50  /.  then  to  the  ufe  of  James  Plum- 
mer  for  life,  remainder  to  Mary  Ins  wife  for  life,  remainder  to  the 
heirs  of  James  Plummer ,  on  the  body  of  Mary^  remainder  to  the 

.*  (0  ^^g'  1 741'  ^ol*  334r» 
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right  heirs  of  James  Plummer  :  James  Pltimmer  having  informed 
William  Hambly  of  the  agreement  for  the  purchafe  of  the  intereft 
of  Alue  Parker,  and  the  co-heirs  of  Eaward  Parker,  for  500A 
and  10  guineas,  and  dcfired  him  to  advance  thefe  fums  for  the 
benefit  of  Plummer  and  his  v/ife,  he  did  advance  the  money,  to 
be  applied  accordingly ;  and  it  was  thereupon  agreed  between 
Hambly  and  Pliimmer,  that  the  mortgage  ftibuld  be  aTfigned  to  a 
perfon  in  trud  for  Hambly,  to  prevent  a  merger  of  the  term,  and 
that  the  inheritance  of  the  premiiTes  fhould  be  conveyed 
by  the  co-heirs  of  Edward  Parker^  to  the  ufe  of  Hambly^ 
his  heirs  and  affigns  *,  but  redeemable  by  Plummer  and  his  heirs, 
on  payment  of  principal  and  intereit  to  Hamhly  :  And  the  pur-  f  3^^  3 
chafe  money  of  500/.  and  10  guineas  having  been  paid  to 
Alice  Parker,  and  the  co-heirs  of  Edward,  by  indentures  of 
alhgnment  of  the  28th  of  September  1702,  Alice  Parker^  and 
the  co-heirs  of  Edward,  afTigned  to  Peter  Hainhly  the  feven 
meffuages  for  the  remainder  of  the  term  of  500  years,  ir*  trufc 
for  William  Hambly  ;  and  by  leafe  and  rcleafe  of  ih--  2  7ih  and 
28th  of  September,  1702,  Alice  Parker^  c:c.  conveyed  the  fevcn 
meffuages  to  IVilliam  Plambiy  and  his  heirs,  in  trull  for  James 
Plummer  and  his  heirs,  fubjeft  to  the  agreement  between  PIuTn" 
ffier  and  Hamhly  of  the  2d  oi'' January,  1 

"James  Plummer  lived  till  '1710,  and  Hambly  continued  in  pof- 
feffion  of  the  feven  meffuages  till  his  death  in  i  7 1  7,  Vv^thout  ever 
accounting  for  the  rents  thereof,  and  Jaiiies  Plummer  dying 
without  iffue,  five  of  tha  meffuages,  fuhje(5l  to  the  monga;^e, 
defcended  to  Timothy  Pluminer,  the  broth.er  and  heir  at  law  of 
James  Plummer,  who  became  intitled  to  tlie  rem;iinder  in  fee  of 
the  other  ^'zai?  of  the  feven  meffuages  which  had  been  devifed  to 
Mary  Plummer,  and  of  which  the  fine  was  levied  in  1699. 

Timothy  Plummer,  in  his  life-tim.e,  conveyed  all  the  feven 
meffuages,  for  a  valuable  confideration,  to  the  plaintiiff,  and 
Timothy  Plummer,  dying  foon  after,  the  plaintiff  obtained  ad- 
miniftration,  and  infills  he  is  become  intitled  to  the  equity  of  re- 
demption, on  payment  of  what  remains  due  on  tlie  mortgages  or 
fecurities  to  William  Hamhly  deceased. 

William  Hamhly  the  defendant,  the  fon  and  heir  of  Peter 
Hambly,  and  grandfon  and  heir  of  William.  Hamhly,  on  his  com.- 
ing  of  age,  had  the  poffeffion  of  the  feven  mefiuages  delivered  to 
him,  and  is  now  in  the  receipts  of  the  rents  thereof;  and  by  his 
anfwer  infills,  that  his  grandfather  William  Hamhly  entred  on  ths 
feven  meffuages  above  thirty  years  ago,  and  that  James  Plummer 
and  his  wife  were  well  fatisfied  they  had  received  more  money 
from  William  Hambly  than  the  premiffes  were  worth,  and  never 
during  their  whole  lives  demanded  any  account  of  the  rents  and 
profits,  and  therefore,  by  virtue  of  the  feveral  deeds,  the  wiii  of  his 
grandfather,  who  has  devifed  the  meffuages  to  the  de^'end-Mn  for 
life,  and  his  ifiue  in  tail,  remainder  to  his  right  n.iii  the 

great  length  of  poflef!ion  in  the  premifies,  without  any  account 
demanded  or  given  for  the  rents  thereof,  he  iafiffs  that  iliat  he  is 

abiolutelv 
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Yatts  t,     abfolutely  intitled  in  law  to  all  the  feven  mefliiages,  without 
Hamblv.    rendering  any  account  for  the  rents  and  profits  thereof  (i). 
Lord  Chancellor, 

TLe  jirjl  quejlion  isy  "Whether  a  mortgage  of  two  of  the  feven 
houfes  from  Mr.  James  Pliimmer  to  Mr.  Wiliiam  Hambly,  is  a 
redeemable  intereft  or  abfolute. 

It  is  very  clear  that  the  wife  of  Flummer  was  intitled  to  thofe 
houfes  fubje6t  to  a  mortgage  made  by  Talbot  her  father  ;  and  on 
the  2d  of  Ja^i-  1-699,  Pl'^^^'mer  mortgages  the  fame  eftate  for 
<^o  A  to  fecure  this  and  all  other  fums  advanced  by  Hambly, 

This  upon  the  face  of  it  is  plainly  a  mortgage,  and  Hamblyy 
and  thofe  who  claim  under  him,  have  been  in  poflellion  ever 
fince. 

Now  Plummer  and  his  reprefentatives  are  certainly  intitled  to 
redeem,  had  they  come  in  a  reafonabie  time. 

Therefore  the  queftion  will  be,  Whether  it  may  be  redeemed 
in  1 740  ?. 

And  I  am  of  opinion,  that  the  two  houfes  are  flilla  redeemable 
interefl  5  and  no  bar  arifes  from  the  length  of  time. 

There  is  no  doubt,  but  if  this  mortgage  had  been  made  in  the 
common  form,  and  fubje<Sl  to  a  forfeiture  upon  non-payment, 
the  length  of  time  would  have  been  a  bar,  the  courts  of  law  and 
equity  fquaring  their  rules  by  the  ftatute  of  limitations  (2). 

But  this  is  a  conveyance  of  the  inheritance  for  fecuring  the  fum 
of  50/.  or  any  other  fum  advanced  by  Hambly,  in  truft,  that  he 
fliould  continue  in  polTeflion  till  by  perception  of  the  rents  and 
profits  he  fliali  be  fatisfied  the  principal  and  intereft  upon  fuch 
funis  as  he  hath' already  lent,  or  fhall  hereafter  lend,  and  fubjeffc 
to  this  incumbrance  to  James  Plummer  for  life,  to  his  wife  for 
life,  and  to  the  heirs  of  their  two  bodies  ;  and  in  default  of  fuch 
iffue,  to  tlie  right  heirs  of  James  Plummer, 
The  mortgagee     Now  there  nevcr  could  be  a  forfeiture  under  this  deed,  for  the 
here  was  only  in  mortgagee  was  only  in  the  nature  of  a  tenant  by  elegit,  and  as 
tenan?by^elegit,  ^^^^       lus  principal  and  intereft  was  fatisfied,  by  being  paid 
and  as  foon  as    ofF,  or  by  perception  of  rents  and  profits,  the  eftate  ceafed  in 
his  principal  and  and  PA/wm^T  or  his  reprefentatives  mioht  have  main- 

interelt  was  la-        .       .-^  .    ^  }■ ,  -k         ^  •  r  c 

tisfied,  the  eftate  tamed  an  ejectment;  nor  wouid  any  bar  have  ariien  irom  a 
ceaied in ;^i;7k/?/  lenQ-th  of  time»  unlefs  the  ftatute  of  Limitations  had  run  by  the 
FlriKiril  *or  his  ii^^^^tgagce's  Continuing  in  poffeflion  twenty  years  after  the  mo- 
reprefentatiTes   ncy  had  been  paid  off. 

migh:  have 

maintained  an  cjedlment;  nor,  unlefs  Hamhly  had  continued  in  poflcfTion  20  years  after  the  money  had 
been  paid  of),  could  tlie  ftatute  of  Limitations  have  run. 

The  plaintiff  The  plaintiff  has  certainly  a  right  to  come  into  this  court  for 
may  come  here   j^,^ -jccouuc  of  the  profits  received:  as  in  an  eleph.  the  conufor 

lor  an  account      i  •   i  i  r     •  o  ? 

of  the  profits  re-  has  a  right  to  come  here  to  fee  if  the  conufee  upon  the  extended 

ccived,  as  In  an 

eUgit  the  conufor  has  a  right  to  fee  if  the  conufee,  on  the  extended  value,  has  received  a  fatisfadion  fof 
his  wiiole  debt,  and  to  have  the  fuiplas  paid  to  him. 

( I )  The  defendant  denied  there  were        (2)  Jggas  v.  fichril,  pft,  3  vol* 
any  trulls  declared   in   writing  of  the  225. 
rcleale  of  the  2iith  Sef-ie-mber,  1702. 

value 


in  the  Time  of"  Lord  Chancellor  Hardwicke. 
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Value  has  received  a  fatisfa£lion  for  his  whole  debt,  and  if  there  Yates  v. 
u  2t,  furplus,  to  have  it  paid  over  to  liim.  Hambly. 

I  do  not  fee  this  cafe  at  all  differs  from  a  WiIJ/j  mortgage,  in  common 
though  I  do  not  fay  but  there  are  circumilances  vi'hich  may  l^eijk mo iigrgcs, 
create  a  bar  even  in  that  cafe:  but  in  common  IVclfJj  morti^a^es,  ^"^^■-'^^■•"spnn- 

'  -{  bo'  cip  iland  incereft 

on  tendering  principal  and  intereu,  they  n;ay  come  into  this  court  th^  perfon  inti- 
.for  a  redemption  at  any  time  ( i ).  ^'^^'^  "^"V 

,  into  thii  court 

far  a  redemption  at  any  time. 

T/je firjl  ohjeBion  was,  that  it  is  liable  to  all  the  mifchicfs  in 
common  cafes,  and  is  a  breach  of  the  rule  laid  down  in  this  court 
by  way  of  analogy  to  the  ftatute  of  Limitations. 

But  to  this  I  anfwer,  that  in  the  prtfent  cafe  here  is  nothing 
for  the  Ratute  of  Limitations  to  operate  upon,  for  here  is  no 
forfeitL're ;  indeed  after  the  account  is  taken,  if  it  fhculd  appear 
that  the  mortgage  was  fatisned  by  perception  of  profits  twenty 
years  ago,  and  that  the  mortgagee  has  continued  in  polieiTion 
ever  fmce,  the  llatute  of  Limitations  will  run. 

The   fecond  objection  was.  It  is  very  unreafcnablc   that  a 
mortgagee  fhould  be  a  perpetual  bailiff  to  the  mortgagor  (2). 

That  will  not  hold  here,  for  the  mortgagee  takes  the  efcate  Where  a  mors- 
fubjetJJi  to  a  perpetual  account ;  and  this  court  ought  not  to  re-  ^j^^^^  ^fubTe^t 
iieve  him  from  his  own  contra£t  and  agreement.  a  perpetual  ac- 

count, he  will 
not  be  relieved  from  his  own  contra^i. 

Therefore  I  am  of  opinion  the  plaintiff  is  intitled  to  redeem  The  plaintiff 
upon  the  com.mon  terms  of  paying  principal,  interefl,  and  cofts,  ^ntnied  to  re- 

1         1  r      i        i"i  -1  11        deem  on  the 

and  to  nave  an  account  or  what  has  been  received,  and  what  ccmmon  terms, 
remains  due:  and  is  not  obliged  to  bring  an  eje£tment  for  tlie  ai  -  iro:  cbiiged 
poffeffion,  but  Hiall  have  a  decree  for  it  here,  after  the  mortP:aoe  fj^''^ 
IS  reported  to  be  fatisned.  the  poiTeiiion, 

but  fhall  have  a  decree  for  it  here. 

It  is  like  many  cafes  in  this  court,  where,  though  the  party  -A^^er  affets  are 
has  a  double  remedy,  he  fhaii  not  be  put  to  that  expence ;  as  for  b'ii^b^^ourhc^'^  * 
initance,  in  a  bill  brought  for  a  difcovery  of  affets,  after  they  are  here;  the  piain- 
difcovered,  the  plaindff  fliali  not  be  turned  over  to  a  fuit  of  law,  ^"^^^^^^^  noc^be 
but  fliali  be  decreed  fatiifa£lion  for  his  debt  here.  l^.v,  bu;  uecreed 

a  fatibf.,<^ion>iere. 

As  to  the  five  houfes,  I  am  of  opinion,  the  defendant,  M'^iU  [  764  ] 
I'mm  Hamhly  is  intitled  to  an  abfclute  eftate,  though  it  is  an  ex-  Lord  HardivKke 
cecding  dark  tranfaclion ;  but  yet  it  is  not  proper  to  dii-e£l  an  held  rhe  defend- 
iffue  to  try  a  truft,  nor  do  I  remember  any  inftarice  of  it  \  for  as  abVoUuc'eiiafcTa 
it  depends  upon  the  ftatute  of  Frauds  and  Perjuries,  it  is  incum-  the  hve  uoufes, 
bent  upon  this  court  to  determine  it ;  and  therefore  the  bill  mull  bh?'''*-i^'rc^trd*^ 
be  difmiffed  as  to  any  relief  prayed  with  regard  to  five  of  the  fe-  to  any'  relief 
ven  houfes  in  queilion.  prayed  as  ta 

til  e  ill. 

(l)  Ordc  V.   Eemlng^  I   Vcrn.  418.    '^^60.  Lazvley  v.  Hooper,  pof,  3  voh  2£o, 
Howell  V.  PricCy  Free,  Cha.  423.  I  P.        (2)  Fi:le  fojf,  496. 
tf^.  291.  S.  C.  Kingy.  Khi^,  3  P, 

Vpt.  IL  Z  ^ut 
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•  But  I  declare,  according  to  the  terms  of  the  mortgage  deed, 

the  plaintiff  is  intitled  to  the  redemption  of  the  remaming  twa 
houfeSy  and  direci:  the  Mafter  to  take  an  account  of  the  rents 
of  the  two  houfes  received  by  the  defendant  or  William  Hambly 
the  mortgagee y  and  fuch  rents  to  be  applied  in  paying  the  intereft, 
and  then  in  finking  the  principal,  and  upon  the  plaintiff's 
paying  to  the  defendant  what  fhall  appear  due  to  him  for  princi- 
pal, intereft,  and  cofts,  the  defendant  is  to  re-convey  the  faid 
mortgaged  premifTes  to  the  plaintiff,  and  deliver  poflefTion  t^^ 
him  accordingly. 


Cafe  243.  Smith  "^txins  Wyaty  July  21,  1742  (i). 

Potatoes  Being  H  E  bill  was  brought  by  the  rector  of  a  parifh  in  Ejje>€ 

fown  in  great       |     £^j.  ^.j^^  tithes  of  potatoes  fown  in  great  quantities  in  the 

quantities  in  a         «»•  ,i*^r         i-        •  -i 

«ommon  ^eid     common  fieids,  and  therefore  claims  it  as  a  great  tithe. 

the  re^or 

brought  his  bill  for  them  as  a  great  tUhe.  Lord  Hardtvicke  held,  potatoes  hehg  in  their  nature  a  fmell 
iitbif  the  /owing  tbem  in  greater  <^uatitities  makes  no  alteration. 

The  defendant,  the  vicar,  infifts,  that  notwithftanding  it  if 
•  fown  in  fields,  it  ftill  continues  a  fmall  tithe,  and  the  quantity 
makes  no  difference, 

Mr.  €lark,  for  the  plaintiff,  cited  Hutton  77.  Cro,  Car,  2§. 
Wharton  verfus  Lijle^  in  4  Mod,  183.  3  Lev,  365.  and  Carth, 
■263.  and  Degg's  Par/,  Coimj,  177.  in  order  to  fhew  that  the  quan 
tity  made  a  difference,  and  that  v/hen  potatoes  are  fown  in  gar*- 
dens  it  is  a  fmall  tithe,  but  when  in  fields  a  large  tithe. 

The  cafes  cited  by  the  defendant's  counfel  to  prove  it  » 
vicarial  tithe  were  Parry  verfus  The  BiJJjop  of  London y  Hil,  i"/0^* 
Wallis  verfus  Pain  et  al\  February  8,  1738.  The  Attorney  Ge- 
neral faid,  it  v/ould  be  a  great  inconvenience  to  the  people  of 
England  if  the  rule  which  they  have  laid  down  for  the  plaintiff 
(hould  be  eftabUftied,  that  quantity  will  denominate  it  to  be  ^ 
great  tithe. 

Lord  Chancellor, 

The  queftion  is.  Whether  potatoes,  planted  in  fields,  arc 
great  or  fmall  tithes. 
t  3^5  1        Potatoes  in  their  nature  are  fmall  tithes ;  then  the  queftlon 
will  be,  whether  they  receive  any  alteration  of  their  right  by 
cultivating  in  greater  or  fmaller  quantities. 
The  dlftinaion      When  the  diflin^lion  of  great  and  fmall  tithes  was  at  firft 
between  great    fettled,  probably  it  was  upon  this  foundation,  that  the  former 
and  irnaii  tithes  yielded  tithes  in  ij-reater  quantities,  and  the  fpecies  of  tithes  which 

mijht  arife  at  i,    i  r      i?         >        i  »        •     r      11  •  • 

firftfrom  ihe     werc  Called  fmall  produced  but  m  Imall  quantities. 

former  producing 

gr««tcr,  and  the  latter  fraallcr  quantitiea. 

Though  it  might  be  arbitrary  at  firft,  yet  it  has  grown  Into 
a  rule>  and  fixed  fo  for  the  fake  of  certainty,  ngr  is  there  any 
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(i)  Rf£.  Lib.  B.  *74i.fol.  488. 


tithoritjr 


!n  the  Time  of  Lord  Chancellor  Hardwicke.  3^55 

^\5thority  cited,  where  it  is  fald  to  be  determined,  that  the  rule     Smtth  r. 
of  tithes  fliall  depend  upon  the  quantity,  and  not  upon  the  ^yat. 
nature. 

In  the  cafe  of  Udall  and  Tmdall,  Cro.  Car.  28.  and  in  Hutton  Though  Ld.Ch. 
78.   it  is  fo  laid  down  indeed,   but  there  was  no  judicial  \^^'  ^^^^ 

1  •       •  *      1    •       Trn  r       T  •  n  t  i-  i       barton  verfuS 

determmation.    And  m  w barton  verius  Lljle^  3  Lev.  305.  and        held  tithe* 
12  Mod.  41.  Ld.  Ch.  Jufc.  Holt  did  hold  that  the  tithes  fhould  i^^ouid  u-  dete?- 
be  determined  whether  great  or  fmall  from  their  quantity  and  not  "^.^^.^^"^^l^f^^^ 
their  nature,  but  the  judgment  was  contrary.  from  th-'-.ir quan- 

tity, the  judgment  was  contrary. 

If  this  fort  of  roots  fiiould  be  called  fmall  tithes  when  plan^:-  if  potatoes  in 
cd  in  gardens,  and  great  when  planted  in  fields,  it  would  intro-  gardens  fhould 
duce  the  utmod  confufion,  and  mud  vary  in  every  year  in  every  i^e  ^^I'^-'J  f-^-aJl 

'  J  J  J  J  tirhes  and  great 

panlh.  inticlds,  itmuft 

vary  every  year  in  every  parifh. 

If  the  quantity  will  turn  fmall  tithes  into  great,  why  v/ill  it  net 
turn  great  tithes  into  fmall,  when  the  quantity  of  great  tidies  is 
but  fmall. 

An  obje£lion  has  been  made,  that  if  this  rule  fhould  hold,  it 
Would  put  it  in  the  power  of  the  occupier  to  change  the  pro- 
perty. 

To  which  I  anfwer  fo  it  ivUl,  for  tithes  are  a  flucluating  un-  where  arable  i'^ 
certain  inheritance,  and  depend  upon  the  ccurfe  of  hufbandry ;  turned  inco  paf- 
for  a  man  may  turn  arable  into  pafture,  and  then  the  tithe  being:  ^"fn' 

.n  -I  r      ^\    •  -i      r  ^  agiftment  tube, 

agiitment,  13  become  a  Imad  tithe  irom  a  great  one.  and  bccon.e  a 

fmall  one  from  a  great  one. 

Therefore  I  think,  as  there  is  no  judicial  determination  againft 
this,  I  am  warranted  in  my  opinion,  that  the  tithe  of  potatoes  is 
a  fmall  tithe  ,  and  his  Lordfnip  decreed  accordingly. 


The  Earl  of  Coventry  verfus  Coventry,  July  22,  1742.  Cafe  274. 

TH  E  queftion,  in  this  cafe,  arofe  upon  the  will  of  Thomas     ^  366  ] 
Lord  Coventry,  made  in  1698,  whether  the  teftator,  by  s.  C.  i  F^/.  404. 
any  words,  has  difpofed  of  a  manor  called  Tivigjnore,  to  the     C.?.  564. 
plaintiff;  for  if  he  has  not,  the  defendant  infnls,  he  is  intitled 
to  it  as  heir  at  lav/. 

Thomas  late  Ear!  of  Coventry,  being  in  his  Hfe-time  feifed  in 
fee  of  the  manor  of  T^jj/gmore,  in  the  county  of  Lincoln  "  did 
by  his  will  devife  his  freehold  manors  of  Great  and  Little 
Milton,  in  the  county  of  Oxford,  to  his  wife  Elizabeth  for  her 
"  life,  remainder  to  truftees  and  their  heirs,  to  the  ufe  of  his 
firft  and  other  fons  in  tail  male,  remainder  to  his  fon,  Thomas 
Lord  Deerhurfl  for  life,  and  to  the  ufe  of  his  firfi:  and  other 
"  fons  in  tad  male,  remainder  to  teftator's  fon  Gilbert  for  life, 
and  to  his  iffue  male,  remainder  to  tefhator's  uncle  Francis 
<^  Coventry  for  life,  and  his  iffue  male,  remainder  to  William 
Coventry  and  his  iffiae  male,  remainder  to  Thomas  Coventry,  for 
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• 

Cove-tVy  yr  ^^'^        ^^^^^  mzlcy  remainder  to  Hemj  Coventry^  and 

CorLvTEY.  '  ^'  ^^"^  male,  remainder  to  teftator's  rip;ht  hcivs.  And 
he  thereby  willed,  that  the  manor  or  LoriJJljip  cf  Tv/igmorc 
JJjouId  hi  exchanged  for  the  inheritance  of  the  prebend  manor  of 
Milton,  in  Oxfordihirc,  ivhich  he  held  by  leafed  and  that  the 
fame  fjould  he  done  by  aB  of  parliament'^  and  that  the  inheritance 
of  the  faid  prebend  manor y  after  his  deaths  may  be  kept  in  hii  name 

*^  and  family^  he  gives  to  Thomas  Lord  Deerhurjl  and  Gilbert  Co^ 

*f  ventry^  and  two  others,  and  to  their  heirs,  the  manor  of 
Twigmsre  aforefaid,  and  alfo  the  manor  of  Milton,  to  hold 
the  laid  manor  of  Tivigmore  to  them,  their  heirs  and  affigns 

«f  for  ever,  to  the  ufes  in  this  his  will,  and  to  hold  the  prebend 
manor  of  Milton  mito  the  fame  truftees,  their  executors,  b^V, 
for  and  during  the  term  of  years  he  had  therein,  and  all  hi* 
ttnmt  right  of,  in  and  to  the  fame,  to  the  end  fuch  exchange 

«^  might  be  made  by  aft  of  parliament  as  aforefaid,  as  fcon  as 
may  be  after  his  deceafe,  it  being  his  v/ili  to  be  a  benefador 
to  the  church  of  Lincoln  \  neverthelefs  it  was  his  will  that 

"  the  truftees  (hould  permit  his  faid  wife  Elizabeth  to  enjoy  the 
manor  of  Twigmore,  and  prebend  manor  of  Milton,  and  to 

"  receive  the  rents  to  her  own  ufe  untill  fuch  exchange  could  be 
made,  and  did  alfo  dir»£l:,  that  as  foon  as  fuch  exchange  could 

*^  be  peric£led,  that  the  faid  prebend  manor  of  Milton  fhould 

"  be  fettled  upon  his  wife  for  life,  and  after  to  his  iiiue  male 
^*  on  the  body  of  the  faid  wife  in  fpecial  tail,  ,with  remainder  to 
.  tlie  fame  perfons  to  whom  he  had  limited  Great  and  Little 
«  Milton:' 

Thomas  died  foon  after  he  made  his  Mall  without  iffue  male  of 
his  body,  by  Elizabeth  his  then  wife,  and  leaving  ilTue  by  a  for- 
mer venter  two  fons,  Lord  Deerhurf  and  Gilbert,  both  hnce  dead 
C  3^7  3  without  iiiue,  and  Thomas  Coventry  is  alfo  dead  without  iffue 
male  ;  Elizabeth  Countefs  of  Coventry  died  in  1724,  upon  whofe 
death  the  manor  of  Great  and  Little  Milton  vefled  in  the  plain- 
tiff' for  hfe,  with  remainders  as  before  mentioned. 

Gilbert  Coventry  furvived  the  other  three  truftees,  and  left  a 
daughter  only,  who  married  Sir  William  Careiv^  and  by  him  had 
the  defendant,  Coventry  Care^w,  who  is  heir  at  law  both  cf  GiU 
bert,  the  furviving  truftee,  and  llkcwife  of  Thomas,  the  teftator. 

If  no  exchange  can  be  made,  the  plaintiff  infifts  the  manor  of 
Tivigmore  ought  to  be  fettled  upon  him  for  life,  with  remainder 
as  of  Great  or  Little  Milton,  being  the  intention  of  the  teftator  if 
exchange  could  not  have  been  made,  and  that  defendant  ought 
to  convey  the  manor  of  Tiuigmore  to  fome  new  truftee,  till  an 
act  of  parliament  can  be  obtained. 

The  defendant.  Sir  Williatn  Carew,  for  hlmfelf,  and  as  guar- 
dian for  his  fon,  fays,  that  Lady  u^nn  Carc^.v  his  wife,  daughter 
of  Gilbert  Coventry,  dying,  feifed  in  fee  of  the  faid  manor  of 
Tivigmore,  and  leaving  Coventry  Carenv  her  fon  and  heir  by  tins 
defendant,  he  is  intitled  to  hold  and  enjoy  this  manor  as  tenant 
by  the  curtefy,  and  that  Coventry  Careiv  his  fon  is  intitled  to  the 
reverfiou  in  fee  as  heir  at  law  of  the  teftator,  and  llkcwife  pf 
Gilbert  Coventry. 

The 


in  th«  Tinfie  of  Lord  Chancellor  Hakdwickx. 


The  Attorfiey  General  for  the  plaint ifF  cited  the  cafe  of  Ncys  ^^-^^ 
vcrfus  Mordaunt^  2  Verti,  5S1.  iind  the  Attorney  X^emral  verfus  CdViNTx-T^' 
Fiennes^  February  20, 

For  the  defendant  Mr.  ykf//rr^/)' cited  the  cafe  of  Burgoyne  ver- 
fus Benfon^  the  12th  and  13th  of  Muy^  173^?  hefore  Lord 
Harchvicke^  and  Bellafis  vcrfus  Compton^  2  Ver.i.  294. 

Lord  Chancellor, 

This  comes  before  the  court  upon  a  bill  brought  by  the  prefent 
Lord  Coventry,  to  have  the  benefit  of  an  eftate  by  way  of  truft, 
called  Twigmore,  in  LincoluJJjire^  for  himfelf,  and  for  thofc  wlio 
claim  under  the  vt^ill  of  Thomas  Lord  Coventry, 

By  the  v/ill  it  appears  the  tellator's  intention  was  to  fecure 
c Hates  in  polTeflion  and  reverfion  not  only  to  his  lineal,  but  the 
collateral  branches  of  his  family  ;  for  the  introductory  claufs 
of  his  will  fhews  plainly  his  intention  to  fettle  his  whole  eftate  (i). 

The  teftator  was  feifed  in  fee  of  two  manorSj  one  called 
Great  Millon,  and  the  other  Little  Milton,  and  likewife  of  a 
leafehold  eilate  called  the  prebend  manor  of  AdUton  under  the 
church  of  Lincoln,  and  of  a  freehold  manor  called  Tivigmore  near 
the  city  of  Lincoln. 

He  devifes  his  manors  of  Great  Milton,  &c,  to  his  wife  Eliza-    r  j 
^^//:?  for  her  life,  remainder  to  truftees  aitd  their  heirs,  to  the  ufe 
of  his  firft  and  other  fons  by  Elizabeth  in  tail  mrde,  Cs*r.  vide  the 
ivill ;  then  takes  up  the  ccnfideraticn  of  the  prebend  manor  of 
Milton,  and  manor  of  Twigmore, 

Thomas,  the  teftator,  died  foon  after. 

The  countefs  his  fecond  wife  became  intitied  to  both  thefe 
manors,  till  an  exchange  could  be  made  ;  and  during  her  life  no 
exchange  was  ever  made,  nor  once  her  death,  and  it  is  admitte-d 
the  leafehold  eilate  is  at  an  end,  for  it  was  never  renewed. 

Gilbert  Coventry,  fecond  fon  to  the  teltator  by  the  firft  venter, 
was  the  furviving  truilee  of  thefe  manors  :  he  died  without  ilTue 
male,  and  left  one  daughter,  who  was  his  heir,  and  m.arried  the 
defendant  Sir  William  Carc%v  •,  fo  that  the  defendant  Coventry 
Careiv,  her  fon,  is  the  heir  at  law  of  the  furviving  truilee,  and  of 
Thomas  Lord  Coventry  the  teflator. 

The  church  of  Lincoln  refufe  to  make  the  exchange  ;  therefore 
the  bill  is  brought  for  the  making  the  exchange,  and  if  the 
plaintiff  is  not  intitied  to  that,  he  prays  that  he  may  at  lead  have 
the  manor  of  Twigrnore, 

Againll  this  latter  relief,  one  general  obje£lion,  m.ade  in  be- 
half of  Coventry  Careiu,  that  he  is  the  heir  at  lav/  of  the  teftator, 
and  the  plaintiff  v/ho  claims  under  the  v/ill  (lands  in  no  other 
light  before  the  court  than  as  a  voluntf:er;  and  therefore  a  court 
of  equity  ought  not  to  interpofe,  but  v/hcre  the  law  has  placed 
the  eftate,  there  it  ought  to  remain. 

But  this  objeClion  will  not  hold  here,  for  Coventry  Care-iv  muft 
take  as  a  devifee,  or  not  at  all,  for  the  teftator  did  not  leave  any 
thing  to  defceiid  but  appointed  truflees  of  all  his  r<^al  eftate. 

,(1)  See  note  to  Ridoiit  v.  Pain,  poji,  3  vol.  486.  as  to  the  clFe(^  of  introdudory 
words  in  a  will, 
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Earl  of  And  it  is  by  mere  accident  it  comes  to  Coventry  Carew  as  heir 

^Coventry ^' ^'^^  the  furviving  truilee  Gilbert  Coventry^  and  therefore 
fhall  make  no  more  alteration  than  if  it  had  fallen  to  the  repre- 
fentative  of  any  other  truftee. 

When  there  is  a  limitation  to  a  truftee,  though  the  legal  ci!ate 
veils  in  him,  yet  it  is  incumbent  upon  this  court  to  declare  who 
{hall  have  the  beneficial  intereft,  or  otherwife  truftees  would  have 
the  eftate  themfelves. 

The  firil  quellion,  What  is  the  intention  of  the  teftator,  and 
the  conilru(fi;ion  of  the  will  ? 
[  3^9  J  ^'^  appears  to  me^  his  intention  was,  that  a  new  pur  chafe 
fhouJd  be  made  of  the  prebend  manor  oi  Milton^  for  particular 
u^es,  viz,  a  provifion  for  his  younger  children,  and  afterwards 
that  the  inheritance  fhoald  go  over  in  reiiiaiDder  to  Thomas  Lord 
Deerhurjl^  Sec.  in  order  to  keep  the  prebend  manor  of  Milton 
in  his  name  and  family:  this  was  his  original  and  primary 
view. 

A  feccndary  view  was,  to  benefit  the  church  of  Lificolr?^  by 
giving  them  an  eftate  near  Lijicoln^  and  an  eftate  of  inheritance 
in  poiiefiion,  in  lieu  of  the  prebend  manor  oi  Miltoriy  provided 
an  a6l  of  parliament  could  be  procured. 

The  fecond  queftion  is,  What  would  have  been  the  efFe61:  of 
the  exchange,  had  it  been  completed  ? 

As  to  this,  I  am  of  opinion,  the  plalntlfFj  and  thofe  who 
claim  under  him,  would  not  have  taken  by  devife,  but  by  virtue 
of  the  exchange  from  the  prebend  manor  of  MiltGu, 

Suppofe  the  exchange  had  been  defeated  by  an  eviflion  of  the 
prebend  manor,  the  perfon  who  had  loft  the  manor  of  Milton 
muft  have  Tivigmore  back  again,  and  not  the  heir  at  law :  and 
the  truftees  would  certainly  have  been  truftees  for  the  cejluy  qu^ 
triijl  of  the  prebend  manor  of  Milton, 
In  exchanges  It  jj-  ]g  clear  in  the  law  of  exchanges,  if  there  is  an  alienatlort 
a/a!iena![on'^lby  ^1  ^'^^  parties,  and  there  is  an  evi6lion,  whether  the  heir 

and  at  law  or  the  alienee  fliould  enter  (i);  therefore  this  eftate  muffc 
be  taken  to  be  fubjecl  to  the  fame  trufts  as  the  eftate  in  exchange 
would  have  been. 

ihould  enter.         The  third  queftion  is,  What  is  the  equity  that  refults,  nov/ 
the  exchange  is  not  made,  or  perhaps  never  will,  which  the 
teftator  feemsnot  to  have  had  in  his  contemplation. 
Where  money  is     The  equity  is  vcry  plain  ;  where  a  fum  of  money  is  given  by 
£'^l''V''^  '     ,  the  will  of  a  teftator  to  be  laid  out  in  the  purchafe  of  lands,  or 'of 

out  V-  '  incs.  -.iK-i  i 


one  pare  J 
an  evict 
whether  the  heir 
or  the  alienee 


when  hou^hr^  to  f^nids  in  a  particular  county,  and  after  they  are  bought  to  be  fet- 
befettleduniucli  tied  upou  fuch  and  fiich  perfons :  if  a  bill  is  brought  here,  the 
o^a^bm  To^'S  co'^'^^^^t  ordinary  courfe  is  to  ^wcdi  a  purchafe,  and  the  produce 
here,  the  ecu; le  of  tue  money  to  go  as  the  land  itfeif,  till  purchafcd. 

is  to  diredla  pur- 

th^le,  and  the  p  ofits  of  the  moiey  to  go  as  the  land  itfeif,  till  purchafed. 

(i)  Fidc  Bujlard^%  cafe>  4  G;,  121,  a.  hi 

This 


in  tlie  Time  of  Lord  Chancellor  Hardwicke.  5(^9^ 

This  comes  very  near  the  prefent  cafe ;  I  would  put  thefe  ^    Earl  of 
Cafes:  Suppofe  there  was  a  direction  by  a  will  to  purcliafe  a  Coventht^* 
*particular  eftate,  which  is  fwallowed  up  by  an  inundation,  as  hap-  Suppofe  a  direc- 
pened  in  EJfex  %  or  fuppofe  the  will  was  to  purchafe  an  eO;ate  in  t  .  t  by  win,  to 
fuch  a  country,  and  it  cannot  be  procured,  what  is  the  confe-  ^^^^^^^^"^ 
quence;  fhall  the  money  fo  devifed  to  be  laid  out  go  to  the  exe-  afterwards  fwai! 
cutor  ?  No  furely  •,  but  it  fhall  go  in  fuch  a  manner  as  the  rents  Jowec;  up  by  an 
and  profits  would  do  when  the  land  is  purchafed :  now  I  do  not  '>  t^-* 

fee  any  difierence  between  dircctmg  an  eitate  to  be  given  in  ex-  fhaii  not  go  to 
change,  and  directing  his  manor  of  Tivigtnore  to  be  fold  and     'executor,  buc 
turned  into  money,  and  appUed  for  that  purpofe.  f.^^'^^J!  rents 

—    -  -1  ^ -r  1  n        r       i        r  •/     r        -u    would  nave  don« 

^it  ivigmore  is  devuecl  to  trultees  tor  the  ules,  err.  viae  the  ivnl :  when  the  land 
now  the  court  mud  make  fuch  conftrudtion  as  will  in  the  firll  purchafed. 
place  effe£luate  the  purchafe.  [  *370  J 

A?iother  objeBion  has  been  made,  that  the  profits  from  and  after 
the  death,  till  the  exchange  fhould  be  made,  is  an  intereft  undif- 
pofed  of  (  I ),  and  was  compared  to  Lord  Weymouth's  cafe. 

But  I  think  it  is  not  at  all  like  that  cafe,  for  there  the  profits 
were  totally  undifpofed  of ;  here  the  whole  fee  is  given  to  truf- 
tees,  to  the  ufe  of  particular  perfons,  and  for  particular  pur- 
pofes. 

It  is  carried  too  far,  when  it  is  faid,  no  exchange  can  ever  be 
made,  for  there  is  no  time  fixed  for  it,  and  therefore  there  may 
come  a  prebendary  at  Lincoln  who  may  confent  to  the  ex- 
change. 

Another  objeBion  was  made,  that  fuppofing  the  leafehold  eftate 
in  the  prebend  manor  had  been  kept  full,  and  to  this  time,  the 
plaintiff  could  not  have  taken  both  the  eftates. 

This  objection  feems  very  fpecious  at  firfl:,  but  will  not  wcigK 
in  the  prefent  cafe  •,  for  I  own  I  am  not  fatisfied,  whether  the 
plaintiff  would  not  have  been  intitled  to  both. 

Next,  as  to  the  cafes. 

What  I  ground  myfelf  upon  is,  confidering  this  in  the  light  of 
a  purchafe,  which  diftinguifhes  it  from  all  the  cafes,  and  brings 
it  to  a  common  equity. 

The  cafe  of  Burgoyn  verfus  Benfon,  relied  on  chiefly  for  the 
defendant,  is  attended  with  fuch  variety  of  circumftances  that  it 
can  never  be  a  precedent  for  this  or  any  other. 

Upon  die  whole,  I  am  of  opinion,  that  the  plaintiff  is  intitled 
to  the  manor  of  Twigmore^  and  muft  decree  the  poifeffion  ac- 
cordingly (2). 

( 1 )  Fide  Hill  V.  Bijhop  of  London^  axte  Tivigmore  ought  to  go  and  be  enjoyed  by 
I  vol.  619.  fuch  perfons  and  to  fuch  ufes  as  the  in- 

(2)  His  Lordfliip  declared,  that  the  heritance  of  the  faid  prebend  manor 
faid  manor  of  Tivigmore  being  devifed  ought  to  have  gone  in  cafe  fuch  cx- 
and  intended  by  the  will  of  I'homas  late  change  or  purchafe  had  been  eeaip'tted. 
Earl  of  Coventry i  as  and  for  the  confider-  Reg.  Lib.  A.  174 1,  fol.  775.  Upoa  the 
^tion  of  the  exchange  or  purchafe  by  faid  fame  principle  feems  the  following  de- 
will  direfted  to  be  made  of  the  inheri-  termination :  a  real  eitate  is  devifed, 
tance  of  faid  prebend  manor  of  Milton.,  and  after  the  teltator's  death  the  devifco 
and  fuch  exchange  or  purchale  not  is  evided;  damages  are  recovered  by 
having  taken  e^ed,   the  faid  manor  of   virtue  of  a  coveaant  in  the  original  pur- 
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chafe  deed:  the  devlfee  (and  not  the  cited  2  ^^/.  60.625.  VUe  SeJgv)kkY> 
heir)  fhall  have  the  damages  in  lieu  of  Hargrai-e^  2  Fef.  57.  IVhhtakers .  Witt- 
the  efiate  devifed.  M''kenzie  v.  Rohirifo7t,    taker j  4  Bro.  Cha.  Ca.  31. 

Cafe  245.  Howard  \tx{\x%  Hophynsy  July        1742  (i^i* 

r  371.  J 

ticfes"  for  the^^"  'T"'^  ^-  ^  plaintiff  has  brought  this  bill  for  a  fpeciiic  perform- 
purchare  of  an  ancc  of  an  agreement. 

eft  i're,  Liicitif  ci- 
ther ihould  break  t'iC  agrsement  ht  fhoulJ  pay  100/.  to  the  ether;  the  defendant,  on  being  offered  two. 
years  purchnfe  more,  accepted  it,  nocwithftanding  his  agreement.    Lerd  Hardvj'ickc  decned  a Jpecif.c per- 
formance of  the  ankles. 

The  plaintifrand  defendant  executed  articles  for  the  purchafe 
of  an  efiate  \  there  was  a  provifo  in  it,  that  if  either  fide  fnould 
break  the  agreement^  he  iliould  pay  100/.  to  the  other  :  the  de- 
fendant afterwards  met  with  a  tliird  perfon.  who  offered  him  two 
years  years  purchafe  more  than  the  phiintU,  upon  v/hich  he  im- 
mediately accepted  of  it,  notwithflanding  his  agrecmsn!:  with  the 
plaintiff. 

It  WIS  infilled  by  the  defendant,  tl:at  the  plaintiff  had  been  a 
teur-nt  for  himfeif  ieveral  years  of  this  very  cflate,  and  that  he 
depreciated  the  value  of  it,  and  made  a  falfe  reprefentation  in  or- 
der to  keep  oiT  others,  and  to  fecure  it  to  himfLlf,  which  is  a 
fraud  in  the  plaintiff,  and  therefore  the  defendant  ought  to  be  re- 
lieved from  this  bargain. 

It  was  in f] (led  iikewife,  that  it  was  the  intention  of  the  plain- 
tiff and  defendant,  that  upon  either  p'*ying  100/.  the  agreement 
fhould  be  abiobt-Iy  void. 
Lord  Ci:  ;^  n c e  l  lor, 
The  olfcrirg  to     ^  ^  to  t 'i :  de nce  of  ihe  flipulated  fum,  I  cannot  tnke  this,  to 
fu^nw^^-j-tv      off  ei the-  party  when  they  pleafe,  but  is  no  more  than  the 
cacc  .he     ce-   coriip/t.  r.  Cafe  vn"  :\  penaity,  lor  it  mdght  be  inferted  oy  the  plaintiff 
i^'  i        '^^"^  ovd.:r  to  be  paid  for  his  trouble  of  viev.dng  and  meafurirg  the 
the  co.n  ^,011  cafe  en  ate,  taking  plans,         fuppofmg  the  defendant  fhould  not  be 

a  uenai  y.      -.'[jV  to  inakt  cut  a  title. 
Apeii.thy  ii3s^       Jn  aij  thefe  cafes  •■.vheve  penalties  arc  inferted  in  a  cafe  of  non- 
mverbec)  htid  p.  ^^.^   i^^-^  i-.,.  never  bccn  held  to  releafe  the  parties  from 

fiomcheiravi-ee-  their  agrecriacnt,  but  they  muii  perform  it  notwithlLanamg, 

merit,  for  cho' 

incuucd,  Lkey  muft  perform  it  notwithflanding. 

Iiid  cd  if  there  had  been  evidence,  which  had  pvoVed  a  mif-* 
reprcftntation  of  the  farm  by  tlie  plaintiff  to  a  gentleman  who 
hud  ;i  '.h.Tirc  of  piuchafmg  it,  that  would  have  been  a  reafon 
for  afi.le  the  agreement,  and  would  have  rebutted  the 

eiuity  tlic  piairitin  hai>  of  a  fpecific  performance  of  the  agree^ 
me*u. 

[  ]  i^i-'-t  the  prooFJoes  not  come  up  to  this,  nor  is  the  perfon,  who 
is  pretended  to  have  dropped  ihe  purchafe  of  the  efiate  merely 
Upon  the  falfe  fuggeflions  and  mifreprefentations  of  the  plaintifli 


fl)  Re^.  Lib.  A,  1 741.  fob  661. 

examined 
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examined  as  to  this  fa£t,  and  therefore  I  muft  decree  a  fpeclfic  Howard  y, 
performance  of  thefe  articles. 

A  to  the  increafe  of  purchafe  money  given  by  the  defendant 
Norwood  to  the  defendant  Hopkyns,  whicli  muft  now  be  refunded 
to  the  defendant  Norwood^  he  can  r'^ccive  no  more  from  the 
plaintiff  than  the  fum  agreed  to  by  the  articles,  but  I  cannot  make 
any  decree  as  between  co-defendants,  unlefs  I  have  their  confent, 
and  therefore  fnall  leave  this  matter  open. 


Ulrich  vcrfus  Litchfield^  July  23,  1742.  Cafe  24^. 

AQueftion  arofe  in  this  caufe  upon  the  will  of  Mary  Para-  ^'ifn/perfonll 
vacim,  eft  ate  to  the 

phmtirfs,  equal- 
ly between  them  ;  and  on  the  death  of  one  ©f  them,  the  whole  eftate  to  James  Ulrich  in  tall  j  and  for 
want  rf  fuch  iiTac,  to  RicLard  Ulrich  in  foe,  with  a  few  petunl;.ry  itgcicies,  and  charged  her  real  eftate 
with  the  p^.yment,  if  he  peilonal  eftate  ftiould  not  be  fuiiicientj  ard  by  her  luill  declared pc  gwjt  all  the 
reji  and  refuiue  of  her  perjcnal  tjiate  to  her  uncls  Leonard  Coli-rd'^  .hree  daughters. 

The  counfe!  for  the  refiduary  legate-  oliering  to  read  the  parol  eviderc'e  of  the  attorney  who  drev/  the 
will,  that  he  h-id  'xprcfs  diretlions  to  give  the  psrfOiial  eftate  to  the  three  daughters  of  L  eonard  Collard  : 
Lord  Hardioickefaid,  this  ivas  not  a  cafe  where  parol ezidence  can  be  read,  though  there  werefomethir^i  here 
^vhich  might  n.ake  a  Judge  ivifo  to  admit  it  (i). 


She  bequeathed  her  real  and  perfonal  eftate  to  the  plaintlfFs 
EltzaU'th  Travers  and  James  Ui'rich,  equdlly  between  them 
fcjr  life  ;  and  upon  ^hc  death  of  Eli-zaheth  Travers^  (he  gave  the 
whole  eftate  to  Jennies  Ulrich^  in  tali  general,  and  for  want  of 
fucli  i'Tue,  to  Richard  Ulrich  in  fee,  with  a  few  pecuniary  le- 
gacies, and  charged  her  real  eftate  with  payment  of  thcfc 
Icg.iciei,  if  her  perfonal  eftate  flioald  not  be  fuilicient ;  and  by 
her  will  declared  y^;^'  gave  all  the  rejl  and  re/ldue  cf  her  perfonal 
"  eflmi*  to  her  uncle  Leonard  Collard'j-  three  daughters  ;  and  parti- 
"  cuiarly  gave  to  Mrs.  Sufanna  Litchfidd  10/.  and  made  her 
executrix.''  1 
Mr-  VFilbraham,  for  the  refiduary  legatees,  infifted,  that  rej 
findrejidue  of  her  perfonal  eftate,  muft  mean  the  refidue  after  the 
particular  legacies  are  paid  off  ;  and  could  not  refer  to  the  begin- 
ning of  the  will,  becaufe  there  a  fee  is  devifed,  and  confequcntly 
the  teftaerix  has  dilpofed  of  the  whole  :  that  parol  evidence  in 
this  cafe  may  be  admitted  of  the  attorney  who  drew  this  will  • 
that  he  had  exprcfs  diredlions  to  give  the  perfonal  eftate  to  the 
three  daughters  of  Leo?iard  Collard,  tlrat  to  be  fure,  things  which 
are  quite  contrary  to  the  will,  ftraii  not  be  proved  by  p^'arol  evi- 
dence, but  that  it  may  be  allowed  to  explain  words  in  a  will, 
efpecially  in  this  cafe,  where  it  appears  to  be  merely  a  blunder  L  373  J 
in  the  drawer  :  he  cited  the  cafe  of  Pendleton  v.  Grant,  Eq,  Caf, 
Abr.  231.  and  Hodgfon  v.  Hodgfon,  2  Verru  593. 

(I)  Parol  evidence  can  never  be  ad-  feld  v.  Ston.ham ,  2  Stra.  i'»6i  Ham^^ 

n^med  to                                Bro.,„  JJ^re,^,  Pe^rce.  z  Fef,  zx^ .  Majbank\ . 

^elicm,  La.  temp.  Talb.   240.     Coa?nbir.-  Rrook,  \  Br9,  Cka,  Rep,  84, 
hiyitew  ChamberlaynCi  z  Free/?:,  52.  Zo^y- 
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WchfIJld  ^^^^  prefent  cafe,  he  faid,  k  does  not  intrench  upon  any  6f 

the  rules,  with  regard  to  parol  evidence,  but  only  clears  up  who 
was  intended  to  have  the  perfonal  eflate,  where  the  whole  is 
devifed  to  two  different  perfons  ;  and  that  it  feems  clearly  to  be  a 
blunder  in  the  drawer  of  the  will,  becaufe  the  devife  in  the  hril 
part  of  it  is  proper  only  in  the  difpofing  of  real  edate. 
Lord  Chancellor, 
Ithasheenheid,     Where  there  is  a  devife  of  an  eftate  to  one  perfon  at  the  be- 
where  there  has  ginning  of  the  will,  and  a  devife  of  the  fame  eftate  to  another  at 
been  a  devife  of  ^j,^  ^^^^     jj-  {[i^xe  havc  been  determinations  that  they  fliail  take 

an  eftate  to  ^.  .  .  '        .  ^ 

at thebeginning,  as  jomtenants  (  I ). 

and  to  ^.  at  the 

end  of  a  will-,  they  fhall  take  as  jomtenants. 

The  confideration  before  me  is  as  to  the  perfonal  eftate. 
There  are  two  queftions  : 

Fir/I-f  Whether  I  ought  to  admit  parol  evidence  to  explain  the 
in*-ention  of  the  teftator. 
^loutts  of  law  And  as  to  this,  I  am  of  opinion,  it  is  not  a  cafe  in  which  parol 
and  equity  adnait  evidence  Can  be  read,  and  would  be  of  dangerous  confequence  ; 
twb"lafeso"niy,^'^  it  IS  truc,  there  are  fome  things  here  which  would  make  a  judge 
toafcertainthe  wiQi  to  admit  it but  I  murii  not  follow  my  inclinations  only,  for 
perfon,  v^ere    J      ^^qi  know,  that  upon  the  conftruc^ion  of  a  will,  courts  of 

there  are  two  of  ,  .  i-j  ^-  r         r  n. 

^he  fame  name,  iaw,  or  equity,  admit  parol  evidence,  except  m  two  caies  :  iirft, 
or  v>?here  there  to  afccrtaln  the  pcrfon,  where  there  are  two  of  the  fame  name, 
t  ke  inaCh'-H~  ^'^  ^^^^^  wlicrc  there  has  been  a  miftake  in  a  ChriPcian  or  fur- 
tian  or  furname,  name  (2),  and  this  upon  an  abfolute  neceflity,  as  in  Lord  Cheney  s 
and  in  refuiting  ^afej  where  there  were  two  fons  of  the  name  of  John,  5  Co.  68, 
trufts^relatmg  to  court  had  not  let  in  fuch  evidence,  it  would  have  m.ade 

^as  where  an  exc-  the  Will  void,  notwithftandlng  there  was  fuch  a  perfon  as  Johft^ 
•cutor  has  a  fm:.ii  q^^,^  ^j,^  ^]^^  doubt  WHS  Only  which  of  them  was  meant,  and 
i^xTJfkinthim  notwlthftanding  too  the  heir  at  law  was  clearly  difmherited. 

•the  reliduej -jhcre  ^ 
^rol  proof  is  admitted  to  afcertain  who  was  to  nave  it* 

The  fecond  cafe  is,  with  regard  to  refuiting  trufts  relating  to 
perfoir.il  eftate  5  wliere  a  man  makes  a  will,  and  appoints  an 
executor  with  a  fmall  legacy,  and  the  next  of  kin  claim  the 
TefKiuc. 

In  order  to  rebut  the  refuiting  truft  for  the  next  of  kin,  in  the 
cafe  oi  Litt/i'hury  v.  Berkley,  Eq,  Caf.  Abr.  245.  and  the  Countefs 
V.  ihe  Earl  of  Gawfborough^  230.  Parol  proof  was  admitted  to 
afcertain  the  perfon  who  was  to  have  the  refidue  (3). 


(1)  Bennet's  cqfs,  Cro.  Ellz.g.  Ccke 
Bullocki   Cro.  Jac,  49,     3  Leo.  li. 

i'^aUop  v.  Darby,  Tel.  210.  Ear.  Co.  Litt. 
1 12.  ^.  «  I.  Ridout  V.  Fame.,  yofi.  3  vol. 

493* 

(2)  UaYTit  v.  B'^Jhop  of  Lincoln,  2  P- 
I'V.  136,  137.  Anon.  2  Eq.  Abr.  415.  PI. 
D.  River's  cafe,  ants  1  vol.  41 0.  Baylis 
V.  ihe  A:io)7:ey  General,  ante  239.  Cr./Ile- 
gon\.  Turmr,  pojl.  3  vol.  25U.  Goclnge 
V,  Gocdi}:iei  1  >y.  231,    dampjhnt  v. 


Pearctt  2  Kef  216.  Dcnvfet  v.  Sweet g 
Aiiib.  175.  Brad'iain  v,  Harpiir,  Amb, 
374.  Parfons  V.  Parfons,  Ff/.  jun.  266*, 
Jed  vide  Del  Mare  v.  Rebdlo,  3  Mro.  Cba. 
446.  So  parol  evidence  has  been  ad- 
rniued  to  afcertain  the  ihin^  devifed. 
hlod^fonv,  Hodgfon,  2  Fern.  593.  Pen' 
aleton  V.  Grant,  2  Kern.  5  I  7.  Fonneuoit 
v.  Poynt-z..  I  Bro.  Cha.  Rtp.  472. 

(3)  Brajbriclge  v.  fVoodr>?fe,  atste 
69.    i^alker  v»  JVulitTi  ante  91;. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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It  is  very  true,  cafes  may  be  cited  where  Lord  Cowper  has  ad-  j^^^^^^J^^^' 
mitted  fuch  evidence    for  he  went  upon  this  ground,  that  it  was  ^^^"''^ 
by  way  of  ailifting  his  judgment,  in  cafes  extremely  dark  and 
doubcful  ( i). 

I  have  the  greatefl  deference  for  his  judgment,  but  muft  own  Lq,^  HaMch 
I  was  never  faiisfied  with  this  rule  of  Lord  Coiuper's,  of  admit-  not  fatisfied  with 
ting  parol  evidence  in  doubtful  v/ills :  befides,  he  went  further  l^^^ff/^^'-''^^^ 
in  the  great  cafe  of  Slrode  v.  Rujpil^  2  Fern,  621.  in  which  there  paroiVidTnce^f 
was  an  appeal  to  the  Houfe  of  Lords;  Mr.  JufHce  Tracy^  who  doubtful  wills, 
aflifted  Lord  Convper  in  that  caufe,  was  at  firft  of  the  fame  5?';  J'^^^^'^^^^ 
opniion  With  hmi,  but,  upon  conhdermg  it  more,  aiiavowed  his  cd  Lord  Ccwper 
firft  opinion,  and  v/as  clear  that  it  could  not  be  admitted;  and  i"  Strcdev.  Ruf. 
this  alteration  in  his  judgment  was  mentioned  in  the  Houfe  of  {^^^[j^^^^'^^^^pj^^ 

Lords.  nion  with  him, 

but  on  confider- 

atlon,  clear  the  evidence  could  not  be  admitted  :  and  his  alteration  of  judgment  had  weight,  in  the 
Houfe  of  Lords. 

In  the  cafe  of  Selvin  v.  Brown,  Cafes  in  the  time  cf  Lord  Talbot  In  Seh'w  v. 
240.    I  was  of  opinion  that  it  ought  to  have  bee^i  admitted  ;  and  Y'^^'i 
even  Lord  Talbot,  when  he  had  heard  the  caufe,  had  a  remorfe  he  was  for  ad- 
of  judgment  at  the  fame  time  he  reje£led  the  parol  evidence  ;  but  mitting  it. 
the  Houfe  of  Lords  refafed  it  as  of  mod  mifchisvous  confequence,  L^idT^/^or,  who 

,    ^.         ,    ,      ,  n  J-  had  a  remorfe  of 

and  ainrmed  the  decree.  judgment  at  the 

fame  time,  re- 

jeiled  it  j  but  the  Houfe  of  Lords  refufed  it,  and  affirmed  the  decre<K 

Item,  I  give  to  John  ■  \ol.  and  fevjral  legacies  to  others^ 

and  then  dijpojes  of  all  the  refl  and  rejidue* 

Here  is  undoubtedly  a  contradiction  and  repugnancy  in  the 
words ;  for  in  the  firft  piace  flie  has  given  all  her  perfonai  eftate 
to  the  plaintiff,  and  yet  legacies  come  aftervv^ards,  and  a  devife 
of  the  reiidue. 

What  then  mud  be  the  conftruClion. 

As  to  the  general  queftion,  where  the  fame  tiring  is  defcribed 
generylly,  and  given  to  two  different  perfons  in  the  former  and  t^nt^s^ven^n 
latter  part  of  a  wii).  Lord  Cohe  was  of  opinion,  the  latter  words  a  will  to  two 
fiiali  revoke  the  former    but  in  Plouoden^  in  the  cafe  of  Para-  f^^'^'^^d  C^^f ' 
more  and  Tardley  (2),  it  is  faid,  they  fliali  take  as  jointenants :  th^Ltter  words 
I  own  the  reafoning  in  Flowden  is  not  convincing  to  me,  but  ra-  fliali  revoke  the 
ther  incline  to  Lord  Cohe'^  (q  ),  though  the  latter  cafes  have  taken  5;"™^^!' 

,         T    /    \  Plowaen,  in  th» 

It  Other  Wife  (4).  cafe  oi  Paramor^ 

and  Tardleyy  it 

was  held  they  fhall  take  as  jointenants  j  but  Lord  Hardivicke  faid,  he  rather  Inclined  to  Lord  (^*t 
opinion. 

But  no  certain  rule  is  to  be  laid  down  as  to  conftru£lion  of  de- 
vifes  ;  and  fofays  Sivinburne  in  the  7th  part,  chap,  21.  but  they 
inull  depend  upon  their  particular  circumftances. 

(1)  Dodfey  V.  Doclfey,  8  Vin.  195.  (2)  Ph-wd.  539.  S.  C. 

FL  24.  Hampjhire  v.  Pierce,  2  Fef.  2x6.         (3)  Co.  Litt.  112.  b, 
Cootex,  Boyd,  2  Bro,  Cha,  Rep,  521.  (4)  3npia  373,  note  I. 

In 
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l^-^cHTi^i'iy  ^^^^     ^  fimple  legacy,  if  a  man  makes  a  will,  and  gives 

^iicHFiELD.  ^  jjQyfg  j,^  ^j^g  ^j^j      ^i^g  latter  end  of  it  gives  th-c 

Jves'a  hoTrrto  ^^^^  ^^^^^      ^-  ^  revocation  of  the  former  legacy,  and 

^.  in  the  firft    therefore  Swinburne  is  miftakca  in  point  of  lavv'. 

part,  and  in  the 

fatter  end  the  fatne  horfe  to  B,  it  is  a  revocation,  and  SKulnburne  is  miilaken  In  point  of  law,  in  faying 
tkey  ihall  take  as  jointcaants. 

Upon  the  whole  of  what  Sw'mhurne  fays,  the  refult  is  this^ 
I  That  if  the  fame  thing  be  given  to  two  pcrfons,  they  fhail  take 
as  jointenants,  unlefs  there  is  fomethiug  to  indicate  and  prov<*. 
the  intention  of  the  teflator  to  revoke  and  vary  the  devife. 

Nov/  try  the  prefent  cafe  by  this  rule,  and  fee  it  it  does  not 
come  exactly -within  it. 

The  teftatrix,  by  giving  legacies  after  the  devife  of  all  the  per- 
fonal  ellate,  has  varied  the  will  pro  tanto* 

It  is  truly  faid  that  a  man  may  give  the  v/hole  in  a  former  partj. 
and  qualify  it  afterv/ards,  and  ilill  the  firft  legatee  is  intitled  in 
part, 

Surging  Jhe  real  ^"'^  ^''^^^^  ^^^^^  ^^^^  ^'^^^^^  perfonal  eilatc  fnoold  not  be  fiif» 
cftace  wich  the  ficient  to  pay  the  legacies,  fne  charges  the  real  eftate  v.dth 
legacies,  jf  the  them,  Upon  a  fuppofition  that  the  other  might  not  be  iufficicnt, 
L^ffidentrfiievvs  "^"^^^  therefore  is  a  plain  indication  of  her  intention  in  one  event 
her  intention  in  totally  to  rcvokc  the  devifc  of  the  perfonal  eftate. 

cac  event  totally 

to  revoke  the  devife  of  the  perfonal;  and  there  being  an  aitenition  of  her  intention  liefors  fhe  finifhea 
her  will,  the  conftruftion  is,  fhe  has  altered  her  intention  throughout,  'and  the  pbi^-.tiff  is  not  incitleci 
to  any  part  of  the  perfonal  eftate,  but  the  refxdue  belonga  to  the  three  daughters  ©f  Mr*  Leonard  Caljard  j 
aud  Lord  H&nkvkk?  decxeed  accordingly. 

Then  it  mud  be  admitted  that  here,  is  an  alteration  of  her  in- 
tention, as  to  this  devife  before  flie  lihiihes  her  will. 

Afterwards  flie  fays,  /  give  all  the  reft  and  refuiue  of  mj  perfongl 
efiate  te  im  uncle  Leonard  Coilard'j-  thrse  daughters. 

What  is  the  conftruclion  then  ?  Why  that  the  tefiator  has 
made  an  aheration  in  her  intention  throughout. 

Mr.  Bro^vn  would  endeavour  to  find  out  a  reft  or  refidue,  not- 
withftanding  all  the  perfonal  eftate  is  given  away  to  tiie  plaintiff ; 
sndthatis  fuppofmg  the  plaintiff  had  died  in  the  life-time  of  the 
teftatrix,  then  it  would  have  funk  into  the  refidue  as  a  lapfed  le- 
gacy, and  the  three  daughters  of  the  uncle  would  have  been  in- 
titled  under  the  devife  of  the  reft  and  refidue. 

But  this  Vvdll  not  hold  \  for  when  a  perfon  makes  a  will,  and 
gives  particular  legacies,  it  is  not  fuppofed  to  be  in  the  view  of 
[  37^  ]  the  teftator  that  legatees  will  die  in  his  life-time,  nor  does  he  pro- 
vide for  that  accident  \  and  this  is  the  reafon  it  is  called  a  lapfed 
legacy,  becaufe  the  teftator  had  it  not  in  view  at  the  time  of  the 
will. 

Fane  v.  Fnne^  I  Vern,  30.  is  ftrong  to  this  point. 
Upon  the  whole,  I  am  of  opinion  the  plaintiff  is  not  intitled 
to  any  part  of  the  perfonal  eftate  ( i ). 

(l)  ^eg.hih.  B,  1741.  fob  327. 


in  the  Time  of  Lord  Chancellor  HardwICKe. 
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Saltern  vzx{m  Baltern,  July  2 Ay  ^74'?.»  Cafe  247. 

TH  E  words  of  the  will   upon  which  the  queftion  arofe  ^^f^^'J^^'^J^/ 
were,     I  give  unto  my  grandfon  alfo  a  leafe  that  I  did  f®r  years  to  T 
take  being  part  of  the  lands  called  Barton^  unto  John  Saltern  ii^an,  and  if  he 
and  his  heirs,  bat  if  he  aiali  happen  to  die  without  heirs,  oi  f^^^^^^^Tlvt^ 
his  body,  then  he  devifes  it  over."  the  whole  in- 

tereft  vefls  in 

the  firft  taker;  otherwlfe  if  alexfe  for  lives,  for  If  the  firfl:  taker  makes  no  uf«  of  his  pov.cr,  on  IJs 
death  it  veils  in  the  remainder-man,  who  takes  as  a  fpccial  occupant. 

It  was  faid  by  counfel,  that  a  devlfe  to  a  man  generally  and  for 
life  of  a  chattel  intereft,  and  if  he  die  v/ithout  ifilie,  or  if  he  die 
without  heirs  of  his  body^  remainder  over,  that  it  fliall  be  con- 
flrued  in  this  court  to  mean  a  dying  without  ifllie  at  the  time  of 
his  death. 

Lord  Chancellor, 

I  know  of  no  fuch  rule  ;  for  in  thofe  cafes  where  the  court  has 
rellrained  it  to  a  dying  without  hTae  at  the  time  of  the  death  of 
the  firft  taker,  it  has  arifen  f»om  fomc  other  words,  which  fhevsr 
the  intention  of  the  teirator  to  confine  it  to  fuch  a  dying  without 
iiTue,(i). 

Where  there  is  a  devife  of  a  leafe  for  years  to  a  man,  and  if 
he  die  without  ilTue  remainder  ever  ;  there  is  no  doubt  but  the 
whole  interefl  vefts  in  the  hriljaker  (2} ;  otherwife  if  it  had  been 
a  leafe  for  lives,  for  there  the  firft  taker  had  a  pov/er  over  it  only 
during  his  own  life  to  have  difpofed  of  it,  but  if  he  m.akes  no  ufe 
of  that  power,  immediately  upon  his  death  it  veils  in  the  re- 
mainder-man, who  takes  as  a  fpccial  occupant  3). 

f  1)  Vide  Beauclerkv.  Dormer,,  ante  314.  225.  Waft.meys  v.  C.happel,  I  Bro.  P,  C. 

(2)  Vide   Hiulfon  v.  Bujjeyi  ante  89.  457»  'Norton  v.  Frecker  ante  I  vol.  524-. 

note  I.  Forjler  V.   Fcrftery  ante   259,  WiUioDts 

{l)  Low  v.  Burr  on  y  3   P.   W.    262.  v.  jtkyll,  2  P'cf.  til.    Blake  v.  Blake^ 

Duke  cf  Grafton  v.  Hannier,    3  I\  IV.  3  Cox^s  P.    IV.    10.  note  I.     Har.  Cn^ 

266.  note  E.    Baker  v.  Bayiey,  2  Fern,  .  LUt.  20  a.  note  5. 


Hodgworth  verfus  Qranvley,  July  26,  1742. 


Cafe  248. 


A Devife  to  truftees  of  a  fum  of  monev  to  be  laid  out  in  the  ^  '^^^'^^^ 
purchafe  of  ar.  ar.nuity  ckar  for  J.  '  T^anf  ?;cf 
Lord  Chancellor,  from  taxes, 

I  mull  direct  the  truftees  to  lay  it  out  in'the  purchafe  of  an  an- 
nuity free  from  taxes,  which  is  tlie  proper  meaning  of  the  word 
^lear  ( i ). 


(i)  So  Bre-v^/?.r  v.  KrtcU^,  i  ^SVz/i. 
198..  I  LJ.  Raym.  317.  Umdhurv  v. 
Wright  J  D  ougL  toz.  Blandfru  v.  Marl- 
hrQugh,pof,  542.  Contrek  Green  \,  Mary- 


gold,  2>  F:n.  411.     Tyrccnnel  w .  Ai€afla^^ 
2  Vef  5OQ,     Dac-Jla  \- .  fullarcaU  I  Bro. 
Cha,  Rep.  4.  note.   Vldi  NiJjciis  v.  Lee- 
/>oJ.  3  vol.  573. 
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Cafe  249.  Smith  vcy{\xs  Fellows,  July  26,  1742(1). 

A  Semlntf*    'T^     ^  queftion  in  the  prefent  cafe  is,  "Whether  a  freeman  of 

LorJof7  affigned  A  Lonclou  (by  affigning  over  fome  leafehold  houfes  to  truftees 
over  leafehold  for  particular  purpofes,  referving  to  himfelf  an  eftate  for  life» 
foT^paJtkuhL^"  where  the  truft  was  not  to  commence  till  after  his  deceafe)  has 
purpofes, referv-  not  been  guilty  of  a  fraud  upon  the  cuftom  of  London, 

ing  to  himfelf  an 

efUte  for  life,  where  the  truft  was  not  to  commence  till  after  his  deceafe  :  Lord  Hardwicke  held  it  to  le 
it  fraud  on  the  cujiomj  and  decreed  it  to  be  cancelled  (2,). 

The  cafes  cited  to  prove  it  a  fraud  were  City  verfus  City,  i  Lev* 
130.  Hall  verfus  Hall,  2  ^<?r;?.  277.  ?ir\di  Turner  wtrius  Jen^ 
nings,  2  Vern,  6 1 2,  and  Cotter  ell  verfus  Cotter  ell  ^      the  Rolls, 

173^  (3)- 
Lord  Chancellor, 

I  am  of  opinion  that  this  is  a  plain  fraud  upon  the  cuftom,  and 
therefore  decree  the  deed  of  aflignment  to  be  cancelled,  and  the 
defendant  to  account  for  the  leafehold  premilTes,  as  part  of  the 
'  freeman's  perfonal  eftate ;  and  the  Mafter  likev/ife  to  take  an  ac- 

count of  what  rents  and  profits  have  accrued  upon  the  faid  leafe- 
hold houfes,  fmce  the  freeman's  de^ch,  and  to  pay  his  debts  in  a 
courfe  of  adminiftration,  and  out  of  the  clear  farplus  to  allow  the 
v/idow's  chamber  in  the  firft  place,  then  the  refidue  to  be  divided 
into  three  parts ;  the  firft  to  go  as  the  widow's  ftiare,  the  fecond 
as  the  orphanage,  and  the  third  as  the  dead  man's  part. 

(1)  l^eg.  Lib,  B.  1741.  fol.  312.  (3)  See  Men-is  v.  Burroughs^  ante  I 

(2)  See  II  Geo.  l.      18./.  17.  vol.  'xg'^.poft.  627.  Heron  v.  Heron^  ante 

160.  and  notes. 


Cafe  250.  Legard  vQxiw^  Shejfpeld  and  others,  July  2^1,  1742. 

Lord  Chancellor, 
If  a  plaintiff  f-y^  pj  E  piaintiif,  an  infant,  has  not  replied  to  Lord  Mountjoy^i 
2?es  nofrepfy,  J.  anfwcr,  who,  by  his  pedigree,  makes  himfelf  to  be  one  of 
itisanadmiflion  the  heirs  at  law  to  the  Duke  of  Buckinghamfiire ;  and  if  the 
of  the  faas  in  ^  plaintiffhad  been  of  age,  it  would  have  been  an  admiflion  of  the 
^^inhntlln  "  fa^^ts  in  the  anfwer  ;  but  an  infant  can  admit  nothing,  and  there- 
admit  nothing,  fore  his  not  replying  does  not  afFe6l:  him  ( i  )*,  and  for  this  reafon 
and  therefore  his  ^^^^         evidence  of   the  pedigree,   that  I  may 

not  replying  does  J  '  ,     ,        .     .      ,      ,  ,  1  •      1   r      i         •  *  • 

991  affea  him.  judge  whether  it  is  clearly  made  out  this  defendant  is  an  heir 
at  law. 

(i)  Contra  Thurjion  v.  Dechair,  iP^PF.  237.  note  E. 


i 

I 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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The  AtUrney  General,  at  the  relation  of  Clarke  and  others  yfdus   Cafe  251. 
Montgomeryy  July  28,  I74^» 

r  r>  ^  S.  C.  cited  1 

Lord  Chancellor, 

-f-  r  H  E  R  E  there  are  two  trials,  and  tlie  laft  was  at  the  cou'rtlays 
VV    bar,  this  court  has  fuiFered  the  lafc  to  prevail  j  and  to  more  weight  on  a 
lay  down  a  rule  that  there  muft  be  tin-ee,  will  be  attended  with  [j^f^^f^^^'^™^ 
great  expence  ;  what  turns  in  favour  of  the  laft  trial,  is  the  fo-  i  -,  and  length  of 
lemnity  and  length  of  examination,  and  the  reaion  for  dirtying  examination, 
a  trial  at  bar  is  in  order  to  that  (  0- 

The  Idft  verdia  here  was  on  further  evidence,  which  makes 
this  a  ftronger  cafe  than  the  common  one,  where  there  are  two 
trials  on  the  fame  evidence,  and  therefore  I  faall  not  grant  a  nevr 
trial  on  that  ground. 

I  do  declare,  that  for  the  future  1  will  not  anfwer  a  petition  An  original  mo-. 
for  a  nev/  trial,  where  the  cafe  comes  on  upon  the  equity  re-  ^^''^"^"1"^^^^^^^ 
ferved,  for  I  do  expe6l  an  original  motion  to  be  made  for  that  [^^^|^  ^n/the'' 
purpofe,  otherwife  it  istendin?.^  to  great  delay.  court  will  not 

anfwer  a  petition, 

for  it,  where  the  caufe  comes  on  upon  the  ecjuity  referved. 

There  were  fc^veral  proceedings  in  favour  of  the  will,  which 
make  it  reafonable  to  hear  what  the  judges  fay  to  the  verdicl:. 

Let  it  ftand  over  to  the  flril  day  of  rehearing  in  the  next 
term,  for  that  purpofe, 

(l)  The  ^een  v.  Bailiffs  mid  BurgeJJes  of  BevodUyy   I  P.   /r.  207.  anti 
Vidi  Baker  v.  Euntt  pojf.  3  vol.  542. 


Montgomery  v^x^M%  Clarh  and  others^  November  25,  Cafe  25 2» 

A  Motion  was  made  on  behalf  of  the  plaintlfF,  as  heir  at  law  Lord  Haniivky 
J\  and  next  of  kin  to  E/ias  Turner,  whofe  will  has  been  fet  '^Jj^^f^^' 
afide  for  infanity,  that  Mr.  Clark^  one  of  the  truftees  and  exe-  vyui^fJc  afid^e  at 
cutors  of  the  will,  may  pay  into  the  bank  what  money  he  has  law  for  the  in- 
alreadv  received  from  the  teftator's  perfonal  aflets,  and  that  he  J''"'^^  °^  ^  A-if" 
may  be  reiirauied  irom  getting  ni  any  more  tor  tUe  luturc.  be  litigated  on 

account  ot  per- 
fonal eftate  in  the  ecclcCciftlcal  court,  and  expre0ed  a.  with  tha  Legiftature  would  find  a  remedy 
for  it. 

Mr.  Clark's  counfel  infilled,  that  notwithftau'ding  there  Is  a 
verdi<$^  at  law  againfl;  the  will,  it  affeOs  the  teilator's  real  cftatc 
only;  and  that  he,  as  executor,  is  itiii  at  liberty  to  fupportthe 
will  in  the  ecclefiailical  court,  and  therefore  intitied  to  gather  ia 
the  ailet'sof  li-is  tellator  to  defend  the  validity  of  the  v/ill. 

Lord  Chancellor,  [  ^79  ) 

1  have  often  thought  it  a  very  great  abfurdity,  that  a  will 
which  confifts  both  of  real  and  perfonal  eftate,  notwithUanding 
it  has  been  fet  a  fide  at  law  for  the  infanity  of  the  teltator,  fliail 
fiiilbe  litigated  upon  paper  depotltions  only  in  tlie  ecdefiaftical 

court. 


§79  CASES  Argued  and  Determihed 

MoNTGOMSRY  court,  bccaufc  tney  have  a  jurifdiaion  on  account  of  the  perfona! 

V.Clark.        a  ^     rr     r  j    r  i  - 

eitate  difpoied  .-.f  by  it« 

I  Vv'iili  g:eiitlemen  of  abilities  would  take  this  inconvenlenc^t 
and  abfurdity  into  their  coiifideration,  and  find  out  a  proper  re- 
medy by  the  aiiiftance  of  the  legiilature. 

.  But,  as  the  Liw  (lands  at  prefcnr,  it  is  not  in  the  power  of 
this  court  to  intcrpofe,  fo  as  to  ilop  the  proceedings  in  the  eccle- 
fiafiicai  court. 

Thetedator  has  left  a  very  large  perfonal  eftatc,  but  has  not 
truRed  Mr.  Clark  alone,  for  he  has  appointed  three  more  truf« 
tees,  who  have  a  joint  power,  fo  that  no  one  of  them  can  a6t 
feparately. 

Aud  therefore  to  anfwer  the  end  of  the  motion,  this  method 
mud  be  taken. 

The  d'^fendant  ^  ^'^'^'^^  direct  Mr.  Clark  who  has  received  looo/.  of  the  tef- 
ordered  to  pay  tator's  mouey,  to  pay  it  into,  the  bank,  not  to  the  account  of  the 
in  icco/.  he h.i3  f-Qf^ees,  but  in  tlie  name  of  the  Accountant  general;  and  that 
teft  tcr  sir.jney,  there  loali  be  a  receiver  appointed  of  the  whole  efbate,  who  fliall 
into  .h.^  b.\n!-,  in  pay  iu  what  he  receives  from  time  to  time  into  the  bank,  with 
Ac4'-ta-''*^a-!  Accouiitant  general's  priv  ity,  v^hilft  the  validity  of  the  will  i* 
Meral,  and  h:3    contcfcing  in  the  ecclcfiaPdcal  court  ( i). 

Lord.'h.p  ap- 
pointed A  i.'ccivei-  of  the  wholf  eft.ite,  to' pay  in,  from  time  to  time,  what  he  receive*  whilft  the  vrili 
is  conteflir.g  in  the  eccleiialticai  court. 

(l)  See  Hathornihzivi'.fe  v.  RuJTelly  ajite  126.     Fhi^ps  v.  Steward^  ante  I  vol. 

«8j. 


Cafe  253.       Clerk  and  othen  YQxi^dS  Miller^  at  the  Rolls,  July  28,  1742. 

A  feme  covert,     A  covcrt,  having  a  feparate  eflate,  fets  workmen  to 

who  had  a  fcpa-  t\  work  in  hcr  hulband's  houfe,  without  his  directions,  and 
p^s^workrifca"  P^'^^'^'^ifcs  to  pay  them  ;  there  arc  other  creditors  on  the  fam.e 

in  hcr  hulband's  iCOt. 

houfe,  without  his  dircdions,  snd  promifes  to  pay  them  5  theMaJlcr  of  the  doubted,  whether  a  parol 
promife  can  fubjedl  lands,  but  ilie  fubraitcing  to  pay,  he  decreed  accordingly. 

The  bill  was  brought  by  creditors  againft  the  reprefentatives  of 
[  380  j  the  hufbancl,  and  the  widow  to  have  the  feparate  eftate  of  A^7;j 
Miller^  and  aifo  the  affets  of  the  hufband,  applied  towards  fa- 
tisfaftion  of  their  debts. 

Aiajler  of  the  Rolls  :  I  doubt,  whether  upon  tiie  bare  pro- 
mife only,  that  is  but  parol,  her  lands  can  be  fubjefted,  which 
is  what  is  prayed  by  the  bill  j  but  flie  fubmitting,  by  her  anfwer, 
to  pay,  thouglit  this  a  good  reafon  for  decreeing  accordingly  (i), 

( i)  His  Honour  dire<fled  an  account  ation  of  further  dire^lions  referved  till  the 

of  the  perf  nal  eliate  of  J'oZ';^  iW/t7  ,  and  Mailer  had  made  his  report.    Reg.  Li^, 

of  his  debts  and  legacies,  and  an  en-  ^.   1741.   fol.  753.     /'/V^'  Mailers  v. 

quiry  pf  what  debts  the  defendant  Mary  Fuller ^  4  Bjo.  Cha.  Rep.    19.     Lilia  v. 

Miller  contra6ed  for  and  agreed  to  pay  Aircy,  Vef.  jun.  277.  Fide  et lam  Stafid- 

out  of  her  faparatc  eftite  ;  the  confider-  ford  v.  MarJImllj  ante  68. 


m  the  Thue  of  Lord  Chancellor  Hardwicke* 
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Cartwright  verfus  Pultncy^  July  29,  1742.  Cafe  254, 

J-rtRD  Chancellor, 
1|     7"  H  E  R  E  a  bill  is  brought  in  this  court  to  have  a  par-  On  a  bill  for 

V  V    tition  betv.ren  two  jointenants,  or  tenants  in  common,  ^  P-"''i-'^n  ^5- 
the  plamtilF  muic  ihew  a  title  m  hunlelr  to  a  moicty,  and  not  tenanrs,  the 
alledge  generally  that  he  is  in  poirelTion  of  a  mcicty,  and  t-his  is  pi^'ntiiT  fnuft 
ftridler  than  a  partition  at  lav/,  where  feifin  is  fuiQcient;  the  f^^^J  f/'''~ ^ 

n  -  ■'^  ,     -       ,  ,   .  nimielr,  -uia  not 

itatute  of  8  ^9  W,  3.  r.  31,  was  made  for  that  reaion.  aiieHgs  ?xr^-- 

rail/,  that  be  is 
in  poiTeijion  of  a  moiecy  (i). 

Here  the  reafcn  is,  becaufe  conveyances  are  dire^led,  and 
not  a  partition  only,  which  makes  it  difcretionary  in  this  court, 
where  a  plaintiff  has  a  legal  title,  they  will  grant  a  partition  or 
not,  and  where  there  are  fufpicious  circumuiances  in  the  plain- 
tiff's title,  the  court  v/ill  leave  him  to  law  ? 

But  this  being  founded  on  an  equitable  title,  I  mud  determine  ^ 
it,  or  othcrwife  it  would  be  without  remedy. 

The  plaintiff  need  not  in  his  bill  fet  forth  a  particular  title,  but 
a  general  feifin  in  fee. 

There  was  a  decree  at  the  Rolls  for  the  Mafter  to  look  into  the 
cafe. 

The  Mailer's  report  {lates  the  title,  fufpicious  circumftances 
of  forgery  appeared  in  the  plaintiff's  deeds  ;  which,'^  though  not 
forged  by  him,  yet  if  forged,  invalidate  the  plaintiff's  title  :  an 
order  was  made  to  look  into  the  deeds,  upon  which  the  plaintiff 
deferted  that  title,  and  fet  up  another,  and  prayed  leave  to  bring  a 
fupplemcntal  bill  on  that  nev/  title,  and  there  are  evidences  of  a 
forgery. 

It  Vv'as  infifted  on  the  plaintiff's  part,  there  ought  to  be  a  trial 
at  law. 

But  the  defendant  is  not  concerned  to  litigate  this  title  as  to  any 
right  of  his  own,  only  fo  far  as  to  fee  that  he  has  not  a  precarious 
partition  and  a  bad  conveyance,  and  that  in  a  cafe  where  it  is 
difcretionary  in  the  court  to  grant  partition  or  not,  and  would     C  3^^  J 
put  the  defendant  to  a  great  expence. 

The  evidence  here  is  all  on  one  fide  againft  the  deeds  :  but, 
on  the  contrary,  the  title  is  deferted,  and  therefore  it  is  not  in- 
cumbent on  the  court,  where  deeds  are  fo  impeached,  to  grant 
a  trial  between  parties  concerned. 

There  have  been  cafes  wherc  the  court  has  condemned  deeds 
-without  a  trial,  for  inffance,  Johi  Hoard's  cafe,  who  was  di- 
rected to  be  profecuted  by  the  Attorney  General,  and  this  by 
order  of  the  Houfe  of  Lords. 

The  title  on  the  original  bill  m.uft  be  laid  out  of  the  cafe,  and 
difmiffed  with  cofts. 

As  to  the  title  on  the  fupplemcntal  bill,  the  objeflion  to  it  is, 
that  it  only  fhews  an  equitable  title,  not  a  legal  one. 


(l)  /'7^i  Parker  v.  Gerard,  Ami?,  236. 

Vol.  II.  A  a  Where 


CASES  Argued  and  Determined 


Cart  WRIGHT  Where  a  fine  and  non-claim  is  levied  by  one  who  got  poflefiion 
V.  PuLTNKY.  ynder  a  forged  deed,  a  court  of  equity  would  decree  againft  the 

The  court  will  fine(l). 

deeree  againft  a 

fine  levied  under  a  forged  deed. 

But  I  muft  in  this  decree  dire£l  the  plalnti^  to  procure  3 
conveyance  by  his  truftees,  and  the  Mafter  to  confider  who  arc 
fuch. 

Further  objections  have  been  made  to  the  title  :  circumfbances 
of  fraud  in  the  conveyances,  want  of  confideration,  b"V, 

Thefe  obje6lions  are  not  fuch  as  concern  the  defendant  in 
refpeCl:  to  the  partition,  for  if  the  owners  were  in  equity  inti- 
tled  to  have  a  reconveyance  on  the  fraud,  yet  the  defendant  not 
being  privy,  and  the  perfon  being  in  pofielTion  who  had  the  legal 
title,  and  being  party  to  the  partition,  the  relief  would  not  extend 
to  that,  if  equally  made,  but  the  court  would  decree  fubje£l  to 
the  partition  ;  if,  indeed,  it  was  defective  in  law,  that  would 
bean  objeftion,  but  as  they  mull  come  into  equity,  they  muft 
do  equity  to  the  defendant. 

The  laft  confideration  is,  what  I  am  to  do  ?  I  am  of  opinion 
that  I  may  decree  a  partition  on  the  fupplemental  bill,  and  the 
parties  on  both  fides  are  to  procure  the  truftees  to  convey  ;  and 
the  Mafter  will  confider  of  that  on  framing  the  conveyances., 
and,  if  any  doubt  fnall  arife,  may  come  before  the  court  on  ex- 
ceptions. 

The  plaintiff  mufl  pay  the  whole  coils  of  the  firft  fuit  on  the 
original  bill ;  and  I  muft  reverfe  the  decree  on  the  original  caufe 
with  cofts  ;  and  on  the  fupplemental  bill  make  a  new  decree  for 
partition,  and  referve  the  coils  (2). 

(j)  Clarke  v.  Ward,  Free,  Cha.  150.         (2)  Reg.  Lih.  A.  1741.  fol.  706. 
1  Eci.  Abr.  258.  I  Fef.  289.  pojl.  388, 
390. 


Cafe  7.55.  Connor  verfus  Tne  Earl  of  Bellamont^  July  31,  1742. 

Wherf  the  debt  ^  ^  qucilion  was,  Whether  Engl'ifi  or  Ir'ifi  intereil  ought 

was^ontraaed  to  be  allowed  ?  In  the  preftnt  caie  the  debt  was  contra6l- 

in  Erghnd,  but  England^  but  a  bond  taken  for  it  in  Ireland^  to  be  paid  at 

the  bond^al^n^^  ^  ^^^^^.^^  ^.^^^  ^  ^^^^^^ 


for  it  in 

to  be  paid  at  a  n  -        n  /  y 

certain  time,  and  at  7  p^f  cent,  it  Ihall  carry  Info  intereft  (i) 


Lord 


(I)  Free.  Cha.  1 28.  1  P.  W.  396. 
1  Eq.  Ahr.  28?,  289.  Saunders  v.  Drnke, 
poJl.  465.  But  lecua  if  the  bond  coniraa: 
or  mortgage  was  exetiued  in  Engh.ruL 
{Phlpps,  V.  E<^rl  of  AngUfea,  1  P.  W.  6^6. 
iitapleton  v.  Conzvay;  poji.  3  vol.  727.  1 
rf.  4;'7  );  i"  which  cafe  fuch  contrads 
cr''recunt:cs  couid  only  c^rry  Tntereft  at 
f  ve  pounds  per  cenu  uutil  the  llatuce  14 


Geo.  3.  c.  79.  which  cnjj^ls,  that  all^mort- 
gages  and  fecurltie.-  executed  m  Great  Bri- 
tain upon  prcpcriy  in  lrela?ui  or  the  Cclonies 
bearing  intereil  not  exceediRg  fx  poutids 
per  cejit.  (hall  be  valid  and  efi'edual;  un- 
jels  the  money  lent  fhali  be  known  at 
the  time  to  exceed  the  value  of  the  pro- 
perty pledged.  However  the  rule  ftill 
holds,  where  the  intereH:  is  above  6  per 

cent. 


in  the  Time  of  Lord  Chancellor  Hardwicke. 
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Lord  Chancellor,  ^"^^J^^, 
It  Is  infillsd  the  bond  ought  to  carry  ^W/^^j  interefl,  and  if  it  Qsllla 
had  been  a  fimple  contracl  debt  only,  I  fliould  have  been  of  opi- 
nion it  ought,  and  the  variation  of  place  would  have  made  no 
difference. 

But  vv^here  the  fecurity  is  given  upon  an  eflate  in  Irelii?jdy  it 
mufl  be  confideredas  referable  to  the  place  where  it  is  made,  or 
who  would  lend  money  upon  IriJJj  fecurity  ? 

As  to  the  cafes  of  Lord  Rauelagh  verfus  john  Champante^ 
2  Vern.  395.  and  Prec.  in  Chan,  128.  cited  by  Mr.  Brown; 
they  are  quite  different  from  this,  becaufe  the  bond  for  fecuring 
the  debt  was  executed  here  in  Englrjid. 

There  might  be  many  cafes  cited,  as  for  inftance,  the  tranf- 
aftions  among  merchants  with  regard  to  the  refpondenha  bonds y 
which  carry  ic  per  cent,  though  entered  into  upon  an  agreement 
made  in  Enghvid  j  yet,  as  they  relate  to  matters  arifnipi;  in  the 
Eajl  Indies^  they  will  not  be  deemed  ufurious,  but  Oiali  be  bind- 
ing upon  the  obligor. 

If  I  was  to  lay  down  a  rule  that  where  the  contract  is  made  in 
England,  notwithftanding  the  fecurity  is  taken  in  Ireland.^  and 
the  effate  lies  there,  it  (liali  be  governed  according  to  the  rate  of 
intered  upon  money  in  England,  it  would  be  attended  with  ill 
confequences. 

But  here  is  a  much  ftronger  circumflance  In  this  cafe,  for 
there  was  actually  a  fall  of  timber  upon  an  eftate  in  Ireland^  and 
a  tlioufand  pound  raifed  oi  Iri/Jj  money  to  pay  off  the  debt. 

Therefore  let  the  exception  to  the  Mailer's  allowing  Irijh  in- 
tereft,  upon  the  bond,  be  over-ruled. 


cent.  And  it  feemb,  that  the  a6t  only 
pfoteds  fuch  bonds  as  are  entered  into  as 
collateral  fecurities  for  nloney  lent  on 
mortgages^  but  not  mt\:Q  perjonal  contrads. 


Vide  Deiuar  v.  Span^  3  Term,  Rep,  425,' 
Scoft  V.  Nefoltty  2  Bro.  Cm.  Rep.  641. 
With  refpe^l  to  legacies,  fee  i^aanders  v.- 
Drake i  poji.  465. 


Staunton  YQxiu^  Oldham,  July  11,  in [  3S3  ] 

Lord  Chancellor, 

H  I S  comes  before  me  upon  exceptions  to  a  Mailer's    Cafe  2  "5, 
J[    report,  to  whom  the  caufe  was  referred,  upon  a  decree  to 
account. 

The  courts  where  there  is  fuch  decree^  never  fuffer  it  to  be  The  court  never 
figned  and  inrolled,  becaufe  it  ties  up  their  hands,  if  there  a" founV^ca  be" 
•fliould  have  been  any  defe£l  in  the  direclions  of  the  decree,  from  fi-.ied  and  in- 
telieving  in  that  particular,  and  defe6ls  are  very  frequent  in  roiled,  becauii it 
cafes  of  this  nature,  and  therefore  the  decrees  are  left  open,  hi  1^^,^^^^  ^..^'re. 
order  to  give  parties  an  opportunity  to  re-hear,  where  direclions  Vievi-^g,  it  i-h-te 
in  a  decree  are  imperiea,  Ao.id  ivm  w^cn 

any  deJ-.v.t  -a  .he 
directions  of  th« 
decree. 


A  a  a 
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CASES  Argued  and  Determined 


Cafe  257.  Parteriche  vQxi\x%  Powlet^  Augujl  2^ 

LaKD  Chancellor, 
S.  C.  ante  i  vol.  "^ITT'HERE  a  plaintiff  is  charged  by  an  anfwer,  he  muil 
s^c  ante  54.     ^»     difchargc  himfelf  by  proof,  and  cannot  do  it  by  reading 
A  charge  by '  the  whok  anfwcr,  as  he  may  at  law. 

anfwer,   mu  \ 

be  difcharged  by  proof.  -  ' 

A  tenant  for  An  exccption  IS  taken  to  the  Mafter's  report,  that  he  has 
wkhour'im-  charged  the  tenant  for  life  without  impeachment  of  wafte,  with 
peachment  of    fevcial  fums  for  the  repairs  of  tenants'  houfes  upon  the  eftate, 

wafte,  fhall  be 

obliged  to  keep  tenants'  houfes  in  repair. 

Lord  Hardwiche  over-ruled  the  exception,  and  faid,  notwith- 
ftanding  tenant  for  hfe  is  without  impeachment  of  wafte,  he 
fhall  be  obliged  to  keep  tenants'  houfes  in  repair,  unlefs  the 
charge  is  exceflive,  and  fliall  not  fwffer  them  to  run  to  ruin. 
Not  only  con-       A  quefiion  arofe  upon  the  fpeciai  matter  of  the  Matter's  re- 
nr7o?Fraud-^'  P*^'^*^»  whether  parol  evidence  fnould  be  admitted  to  explain  a 
but  to  the  com-  Written  agreement. 

mon  law  before 

the  ftatute,  to  add  any  thing  to  an  agreement  in  writing  by  parol  evidence  (i). 

Lord  Chancellor, 

Where  a  marriage  agreement  is  complete,  and  reduced  into 
deeds  and  writings,  to  fuperadd  any  thing  afcewards  is  a  very  un- 
favourable cafe. 

^  By  the  fettlement  the  portion  of  the  wife  appears  to  be  5300  /. 

and  at  the  fame  time  flie  gave  a  bond  to  the  hufband's  father  in 
{  3^4  3  the  penalty  of  1400/.  for  fecuring  700 /.  and  figned  by  her,  but 
at  the  bottom  the  hufband  in  his  own  hand  has  written,  /  oivn- 
this  to  he  my  debt. 

Parol  evidence  has  been  read  to  explain  this  affair  ;  but  I  am 
of  opinion  that  evidence  muft  be  laid  out  of  the  cafe,  and  no 
advantage  ought  to  be  taken  of  it  by  either  fide. 

As  I  am  obliged  to  confine  myfclf  to  the  deeds,  it  appears  to 
me  to  be  an  extortion  in  the  father  of  the  hufband,  after  every 
thing  was  agreed. 

The  wife  figns  the  bond,  and  the  hufoand  at  the  bottom 
writes,  I  oivn  this 'to  be  -my  debt what  is  the  natural  conflruftion.'' 
why  that  the  v/ife  became  furety  for  her  intended  hulbanvl  to 
pay  the  father  this  fum,  moft  probably  for  a  debt  the  fon  owed 
the  father. 

To  add  any  thing  to  an  agreement  in  v/riting  by  admitting 
parol  evidence,  which  would  afF£6l  land,  is  not  only  contrary  to 
the  Itatute  of  frauds  and  perjuries,  but  to  the  rule  of  common 

{\)  S^i'd  Lake  v»  Philips  y  I  Cha.  Fep.  Cba.  J^ep.  2ig.  Hare  v.  Sherivood,  ^  £ro» 
1)0.  jrhbajriM .  Chdd^  \  Bro,  Lha.  Rep,  Cha.  Rep,  168.  Jordan  V,  Sa%vkins, 
^z.    hold  Fortmcre  v.  Moires,    2  Bro,    3  Bro,  Cha,  Rep.  388. 

law. 
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law,  before  that  flatute  was  in  being;  and  tlierefore  I  fhall  Parteriche 
dired  that  the  wife's  real  eftate  fhall  not  be  charged  with  the  ^'  ^o^^^^  ^- 
payment  of  this  bond  ( i ). 

The  wife  too  in  this  cafe  had  a  feparate  eftate  by  virtue  of  the  a  hufband  hns  a 
marriage  fettlement ;  the  hufband  had  an  incumbrance  upon  his  ^on^^iy^  upon 
eftate,  the  wife  advanced  money  to  pay  it  off,  and  the  receipt  Jif^  j^its  with 
from  tli.e  mortgagee  was  deUvered  to  her  ;  the  quefllon  is,  v/he~  him  in  chavging 
ther  this  was  a  bounty,  or  a  loan  only  from  the  wife,  for  the  re»  J^J^^^J^g"'  ^^  '^^ 
ceipt  is  not  produced  ;  if  it  is  by  way  of  loan,  (he  having  a  fepa-  eftste  fhaii  be 
rate  eftate,  mull  be   confidered  as  a  diflinft  perfon,  and  is  looked  on  only 
equally  intitled  to  iland   in  the  place  of  the  mortpac^ee  as  a  ^ 
itranger  :  and  it  is  liKe  this  caie  ;  luppoie  a  nulband  has  a  mort-  be  fidsilcd  out 
gage  upon  his  eftate,  and  a  wife  joins  with  him  in  charging  her  o^'i^'-  eitate,  as 
own,  if  fhe  furvives  him,  though  her  eftate  is  jir.ble  to  the  mort-  moruia|eeV^^^ 
gagee,  yet  in  this  court  her  eftate  fhall  be  looked  upon  only  as  a  placet 
pledge,  and  Hie  is  intitled  to  lliand  in  the  place  of  the  mortgagee^ 
and  to  be  fatisfied  out  of  her  hufband's  eftate. 

It  was  referred  back  to  the  Mafter  to  reviev/  his  report,  and 
to  inquire  into  the  nature  of  the  receipt,  and  to  examine  the 
banker  who  anfwered  the  wife's  draft  for  this  fum  of  money. 

(i)  Decreed,  that  in  the  faid  bond  for  Reg.  Lib.  B.  1741.  fob  432.    So  Tate  v. 

fecuring  700/.  Sarah  Ward  ought  to  be  Aujiiny  i  P.  JV,  264.    Laca7n  v.  Mertins^ 

confidered  as  a  furety  for  plaintifF,  her  i  Vef.  313.  and  Clinton  v.  Hooper ^  3  Bro. 

hufband,   and  in  cafe  any  purr  of  the  Cha.  Rep.  201.  in  which  cafe  this  point 

money  due  thereon  ihall  become  a  charge  v/as   fully  difcuffrd.      Fi(^e    Galtcn  v. 

on  her  real  or  perfonal  eftate,  the  fame  Ha7icock,  poji.  424.  439. 
ought  to  be  exonerated  by  the  plaintiff. 


no  van.iaon  as 
to  an  executor, 
for  before  a  final 


and  it 
not  at  cill 


Smith  verfus  Hafk'ms  Stiles  Eyles^  Aiigiijl  3,  1742(1).  [3^5] 

Cafe  258. 

O  J     John  Smith  was  concerned  with  the  late  Mr^  Hrjfmu  Stiles  ^  ^^^^.^^  ^^^^ 
*^  in  the  aulnage  duty,  under  a  leafe  from  the  Dutchefs  of  cu^i^utety  makes 
Lenox,  and  the  leffees  entered  into  articles  mutually  to  mdemnify 
one  another  :  Sir  John  S?mth  has  paid  2000  /.  which  was  the  fifth 
that  Mr.  Hcjkins  Stiles  ought  to  have  paid  as  his  ftiare,  for  which  decree,  he  may 
he  brought  his  bill  againft  Mr.  Hajkifis  Stiles  in  his  life-time  j  and 
at  the  hearing  of  the  caufe  there  was  a  decree,  that  it  ftiould  be 
referred  to  a  Mafter  to  fee  what  was  due  to  Sir  Joh:.  Smith  j  very  3.l..:-r  the  nature 
foon  after  Mx.  Hcjlans  6V/A^j  died,  and  by  his  will  appointed     ti^e  demand. 
Francis  Ha/kins  Stiles  Eyles  his  executor,    who,    before  the 
Mafter  had  reported  tiie  2000  /.  due  to  8ir  John  Smith,  conixftes 
a  judgment  to  his  father  Sir  '/'^Zv/  Eyles  for  6000  /..  the  .^xcepticn 
is  now  taken,  to  the  Mafter's  reporting  this  jucU^ment  .  0  b-;"  of  a 
piior  nature  to  the  plaintid^'s  demand  of  2000/.  under  tlic  de- 
cree to  account. 

Adr,  Attorne-^  General  for  the  exception,  infifts,  tliar  though 
the  decree  does  not  afccrtain  the  quantum  oi  L..e  debt,  yet  it  goes 
fo  far  as  to  alter  the  nature  of  it^  and  to  give  it  the  fanctton  01 
a  court  of  equity. 

(i)  Reg.  Liu.  R>  1741.  fob  431. 

A  a  3  Mr. 


3^S 


CASES  Argued  and  Determined 


Smith  v.  Mr.  Murray  on  the  fame  fide  faid,  the  point  is  here  determined 
AsxiNs.  ^1^^  decree,  for  the  demand  is  liquidated,  and  the  diredion  is 
to  take  the  account  only  for  the  benefit  of  Mr.  Hafiiins  Stilesy  who 
is  at  liberty  to  difcharge,  but  it  now  comes  out  that  he  was  not 
able  to  fc  t  off  a  fmgle  farthing  ;  fo  that  as  there  is  no  variation, 
but  remains  as  it  did  when  the  decree  was  made  a  liquidated  fum, 
it  muft  have  relation  to  the  time  of  the  decree,  and  therefore 
differs  greatly  from  a  common  decree  quod  computet. 

It  is  the  adminiftration  of  Mr.  Hafiins  Stiles  who  has  confefTed 
this  judgment  to  his  ov/n  father  ;  and  it  would  be  very  hard  if  he 
may  thus  puftpone  a  creditor  for  a  certain  fum,  to  a  judgment 
given  to  fo  near  a  relation. 

There  is  another  circumftance  for  Sir  John  Smith,  that  Sir 
John  Eyles,,t\\Q  judgment  creditor,  had  notice  of  the  demand, 
and  likewife  of  the  decree,  and  therefore  lent  his  money  with  his 
eyes  open,  and  ought  not  to  be  preferred  as  he  was  no  flranger 
to  this  tranfaclione 

Mr,  Ord,  counfel  on  the  other  fide,  faid,  that  here  is  nothing 
in  this  decree,  but  common  dire£lions  for  the  Mailer  to  fee  what 
is  due  from  one  party  to  the  others  and  it  may  come  out  that 
386  ]  there  is  a  balance  due  from  the  piaintifFto  the  defendant,  and 
cannot  be  called  a  final  decree  till  the  Mafter's  report  is  confirm? 
ed  :  he  infilled  likewife  that  it  is  an  account  to  be  taken  generally 
betv/een  tlie  plaintiff  and  defendant,  and  not,  as  Mr,  Afurray 
faid,  for  the  defendant  only  to  account.  In  anfwer  to  the  point 
of  notice,  he  cited  the  cafe  in  Salk,  507.  Mafon  verfus  Wilr 
Jiams'^. 

Lord  Chancellor, 

I  thought  this  queftion  had  been  determined  and  fettled;  but 
ingenious  m.en  I  find  can  take  diilin£lions,  where  the  thing  itfelf 
y/ill  not  admit  of  it. 

The  difference  between  a  decree  quod  computet^  and  a  final 
decree,  was  taken  and  fettled  in  the  cafe  of  Morris  verfus  the 
Bank  of  England,  Caf,  in  the  time  of  Lord  Ch»  ^olhot,  217. 

Decrees  of  this  court  are  here  put  upon  the  fame  footing  with 
judgments  at  law  ( i),  though  they  have  not  obtained  the  fame 
privilege  there. 

It  is  allowed  that  If  a  decree  is  obtained  againft  a  teftator,  or 
his  executor,  quod  computet,  it  can  by  no  means  be  put  upon  an 
equality  with  a  judgment  confeffed  after  fuch  decree. 

A  decree  quod  computet  always  concludes  in  the  fam.e  manner, 
and  yet  does  not  vary  at  all  as  to  the  executor,  for  before  a  final 
decree  the  executor  may  confefs  a  judgment,  and  does  not  at  ail 
alter  the  nature  of  the  dem.and,  notwithilanding  the  words  are 

*  It  was  held  by  Lord  Chancellor  Ccivpei',  that  an  executor  may  pay  debts  of  a 
bj;£her  nature  afcer  a  decree  quod  computet,  but  not  after  a  final  one,  for  fuch  a  decree 
in  the  nature  of  a  judgment.    Mujon  verfus  V/ill\ams. 

(l)  Bligh  V.  Darnky,  2  P.W.6z\.    frey\  Free.  Cka.  1 79.    Mauin  V,  Martin, 
Searle  V.  Lancy  2  Fern^  89.     M-fun  v.     i  Fef.  214. 
Williams,  2  SalL  507.    Bljhop  v.  God- 

infertcd 
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inferted  in  the  decree,  that  each  party  do  pay  ;  for  thefe  words  are  j^^^^j^^^^' 
only  a  direction  to  the  Mailer,  to  infert  what  {Irall  appear  to  be 
due  upon  the  balance  to  either  party  ;  and  when  the  order  is  made 
abfolute,  the  money  is  to  be  paid  to  the  perfon  reported  to  be  in- 
titled. 

Thefe  decrees  have  been  truly  compared  to  interlocutory  judg- 
ments at  law. 

Suppofe  a  man  dies  indebted  by  bond,  and  is  likewife  indebted  An  aftion  of  co- 
upon covenant,  and  an  a£lion  is  brought  upon  the  covenant,  and  ^^^^"J^  brought, 
an  interlocutory  judgment  is  quod  recuperet^     c,  and  before  the  ;ud-mtnt 
writ  of  inquiry  of  damages  is  executed,  and  final  judgment  en- ^^ic^/ rtr.'^frff, 
tered  up,  the  teftator  dies,  and  the  executor  confelfes  a  judg- before  fi^aijudg- 

^        ,        ,         ,.         ,  1      1  •    •     1  r  •     X    •      mcnr,  the  tefta- 

ivientto  the  bond-creaitor,  he  may  plead  it  m  bar  to  a  Jcirej&cias  tor  dies,  the  exe- 
upon  the  adlion  of  covenant.  cutor  conf^ffes  a 

judgment  to  a 

bond-creditor,  he  may  plead  it  in  bar  to  a  fare  facias  on  tbe  aftion  ot  covenant. 

So  here  in  equity  upon  a  decree  quod  coniputety  it  does  not  pafs  [  387  ] 
m  rem  judkatam^  till  the  filial  decree.  ^  A  decree  cmd 

com'^utct  does 
not  pafs  in  rem  judicatam,  till  the  uaal  decree. 

But  here  it  is  faid  that  there  Is  a  liquidated  fum,  and  nothing 
appears  on  the  part  of  Mr.  Ha/kins  Stiles  by  way  of  difcharge  on 
the  Mailer's  report. 

But  it  will  be  very  dangerous  to  admit  of  fuchnice  diftin£tIons, 
for  the  points  with  regard  to  aflets  are  numerous  enough  already, 
and  I  will  not  fuffer  them  to  be  made  upon  the  particular  wording 
of  this  decree. 

But  even  the  hO:  here  does  not  warrant  the  diftinflion  ;  it  was  i^^g^^he  words 
faid  in  the  Houfe  of  Lords,  in  the  cafe  of  Morris  verfus  the  Bank  that  each  party 
of  England,  that  in  a  decree  quod  computet^  it  is  impolTible  to  pro-  do  pay  in  a  de- 
nounce who  will  be  the  debtor  or  creditor,  and  no  llrefs  is  to  be  ^t,^t^f^f^,{ri^~ 
laid  upon  the  words  that  each  party  do  pay  in  the  decree.  account  taken, 

impoiTible  to 
pronounce  which  will  be  the  debtor  or  creditor. 

The  exception  was  over-ruled,  and  the  judgment  creditor  was 
decreed  to  be  fatlsfied  out  of  the  afiets  of  Mr.  Hafihis  Stiles,  pre- 
ferable to  the  plaintiff  Sir  John  Smith  ( i ), 

(i)  So  Mafonv.  Williams,  2  Salh.  507.  if  they  fue  at  law,  the  Court  will  award 

Darfion  v.  Earl  of  Oxford,  Free.  Cha.  an  injundiion.     Martin  \ .  Martin,  i  Fef' 

188.,  Goodfelloia  v.  Burcbeit,  2  Fern.  21  !.  Douglas  v.  Clayton,  cited  i  Bro* 
2(^g.  Contra  Jo/ephv.Mott,  Free.  Ch a.'] Cha,  Rep.   184.     Goat e  v.  Fryer,  ^  ^ro' 

But  it  now  fecms  fettled,  that  where  a  Cha.   Rep.   23.     Hardcafk  v.  Chettlc^ 

ctcree  is  obtained  at  the  luit  of  creditors  4  Bro.   Cha.   Rep.    163.     Vide  etinm 

.  \  an  account  of  the  teilator's  perfonal  Lozvthian  v.  Hajfell,  4  Bro.  Cha.  Rep. 

li.ae,  it  will  bind  other  creditors,  and  167. 


A  a  4 
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Csfe  259.         Bahr  verfus  Fritchard^  alias  Hojer^  Augi^Jl  4,  1 742  (l), 

Tht  deierdai't  ?'-|^  H  E  defendant  in  this  caufe  has  demurred  to  the  difcovery, 
d^-JJ^  -1^  A  which  is  fought  by  the  bill,  with  relation  to  the  perjury  in 
wth  rd'at^on'io  -^^^^  cf  law,  charged  to  be  committed  by  her  procurcmetu  :  and 
the  -eijuiy  in  :i  likcwife  to  the  diicovery  fought  touching  the  proceeding*  before 
ed  ^'  ccp^S^  i^he  delegates  :  ihe  has  alfo  pleaded  the  common  plea  of  fine  and 
ted  by  her ;  ro-  1  ■-GTi-chi'Ti  In  bar  to  the  title  fet  up  by  the  plaintiff. 

lil  ;Vv[.;,  :o        '  w  -;vevy  fought  concerning  the  proceedings  before  the  delegates. 

f  .  j-c.  <.  ::  -t.d,  ihat  the  fentence  in  the  Delegates  cannot  be  re3<i,  as  this  is  a  demand  for  real 
e''  •  .  a-  ci  ih  y  1 1-  l  here  by  different  laws,  and  in  matters  too  relative  to  the  perfonal  eftate  only, 
ajdu  allowed  tlit  dtr_i,ai-cr  as  to  this  part. 

The  raufes  of  demurrer  are  two:  ift,  That  what  Is  prayed 
with  regard  to  the  pcijury-j  would  fubj eft  her  to  punifiunent ; 
zdiy.  That  the  proceedings  in  the  court  cf  delegates  relate  onlv  to 
perfonal  eir.ate,'  and  therefore  fhe  is  not  obliged  to  fet  it  foith,  aa 
this  is  n  demand  for  real  efiate* 

Mr.  AW,  upon  the  point  of  the  fine  and  non-claim,  cited  for 
the  plair. tiff         verfus  Sayer^  2  PWri»  368. 

Mr.  Murray  on  the  fam.e  fide,  laid  it  down,  that  the  difiinftioii 
here  wii:]i  egard  to  reading  fentences  in  the  ecclefiaftical  court, 
[3^^  ]  is  this,  Uic'  '  ifthe  precife  point  is  determined  there,  it  may  be 
read  here  ;  but  if  it  was  only  a  collateral  thisig,  and  not  the  di- 
recc  point  in  the  caufe,  which  came  before  the  ccclefiaftical 
court,  it  cannot  be  read  here. 

He  allowed  the  defendant  was  not  obliged  to  fet  forth,  that  fhe 
fuborncd  the  witneffes  at  the  trial  at  law,  but  ihe  may  anfvver 
whether  the  verrl^ci;  was  not  principally  obtained  upon  the  evi- 
GCiict  of  this  peifcn,  who  v^^as  perjured. 

That  the  demurrer  therefore  covers  too  much,  and  if  defec- 
tive in  part,  it  is  bad  for  the  whole,  for  a  demurrer  cannot  be 
fplit.  J 

As  to  the  fine  and  non-claim,  he  infilled  there  v/as  no  non- 
claim  in  the  prefent  cafe -5  for  the  fine  was  in  173^,  the  bill  filed 
fodn  after,  and  tl:.;-  plea  and  anfwer  did  not  come  in  till  1741,  fo 
that  here  was  a  proceeding  all  the  time. 

Another  ground,  he  faid,  for  not  allowing  this  fine  was,  that 
it  is  fraudulent,  becaufe  the  defendant  has  changed  the  pcfieflion 
by  eohufion  with  the  tenants  of  the  eflate,  who  entered  into  an 
agreement  to  deiiver  the  poireUion,  provided  ihey  may  pay  their 
rents  into  a  third  perfou's  hands,  until  the  event  of  the  fuit  here 
was  over. 

Mr*  Brrivn  infifted  for  the  defendant,  that  nothing  was  done 
from  ihe  yea--  1735,  till  1741,  fo  that  here  is  a  quiet  pofleflion  of 
fix  years  -At  leaft. 

Lo!iD  Chai-  .'  ELT.OE, 

T'  .iju;:h  afi -e  h  is  been  levied,  y^et  if  it  is  under  circumftances 
of  1  au  1.  the  CO' n  t  ought  to  prevent  the  Healing  away  an  eflate 
in  this  manner  (2). 

(1)  Reg.  Lib.  A,  X741.  foK  789.     (2)  Ante  3 8 1. 

Firflj 
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Firfl,  as  io  the  demurrer.  Batter  v. 

I  think  it  proper,  becaufe  it  is  plain  all  the  matters  referred  to 
by  the  bill  .'.re  relative  to  proceedings  in  the  ecclefiaftical  court. 

As  the  diiTiand  lu  this  court  is  for  real  eftate,  I  think  it  would 
be  of  driiigerous  confequence  to  admit  the  fentenceof  the  court  of 
deiegateG  to  be  read  here,  who  proceed  by  diffeient  laws,  and  in 
matters  relative  only  to  the  perfonal  eftate  ( i ). 

If  indexed,  in  the  life-time  of  Adm'.ral  Ho/r^r,  there  had  been  a 
proper  fuit  inflitufed  in  the  ecclcfiaflical  court  relating  to  *  the  coxxn,  in  Ad- 
marriage,  and  fentence  had  been  given  agairift  it,  that  v/ouldhave  mirai  i^o,iV\s 
bound*  every  body,  becaufe  it  is  final  and  conclafive,  as  being  [ej^ten«'a^aita 
the  proper  jurifdiction,  and  fo  in  cafes  ox  the  like  nature.  it,  would  have 

bound  every- 
body, being  conclufive,  as  it  is  the  proper  jurlfdiftion  in  cafes  ot  this  nature. 


But  here  it  -was  a  mere  collateral  point,  which  came  before   [  *3^^9  J 
the  ecclefiafliicai  court,  for  it  was  a  queftion  relating  to  the  ad- 
miniftration,  and  the  marriage  was  incidental  only. 

It  is  to  be  vvifhed  indeed,  that  the  proceedings  in  all  cafes  That  the  pro* 
were  uniform,  but  as  the  ecclefiafLical  court  is  the  law  of  the  ccedings  ja  all 
land,  it  does  fometimes  happen  that  they  determine  contrary  '^"i- 

1  r    -s  '       -  r      r  TA  iti^  /;  loim,  is  rauctico 

upon  the  xame  iatts,  as  ni  the  caie  or  Montague  and  JliaxwL'ii'f,     be  wlihed,  butat 

prefent  the  ec- 
clefiafLical court  frequently  determines  contrary  upon  the  lanae  tiizs. 


The  demurrer  as  to  this  part,  therefore,  muft  be  allowed, 
,As  to  the  other  part,  I  do  admit  the  defendant  might  demur.  As  a  demurrer 
as  to  fo  much  of  the  bill  as  afks,  whether  ilie  procured  the  fub-    "pL^t'^Iad  bid 
ornation  of  perjury^  but  then  the  queftion  will  be,  whether  the  for  part,'  Lord 
defendant  might  not  have  divided  it,  and  anfwered  as  to  the  evi-  Haidz'jjcks  al- 
dence  of  Phillips's  influencing  the  verdict,  and  wdiich  was  pro-  aTto'lhe^dif^? 
cured  by  her,  very  fought  \n 

relation  to  the  fuboriiiitij;i  oi  perjury. 


It  is  truly  obferved  that  a  demurrer  cannot  be  good  for  part, 
and  bad  for  part  (2),  and  I  think  the  queftion  as  to  the  infkience 
of  Phillips^  evidence  is  a  part  of  the  other  queilion,  and  that  it 
is  not  diftin6^:,  but  mutuaily  relating  one  to  the  other,  and  there- 
fore the  demurrer  is  proper. 


(i)  It  feems  a  difcovery  muft  lead  fo        {2)  See  Earl  of  Sujolk  v.  Gran,  ante 
fornething  iruiterial  to  a  I'uit  at  law  or  in     I  vol.  451. 
equity.    Deblggi  v.  Hotv-j,  cited  3  Bro. 
Cba.  Rep.   155,     Finch  v  Finch,  z  /'ie/T 

492.    yide  Dyneley  v.  Dyndcy^  pojl.  394.  ■  _ 


*  This  mud  be  underftood  In  civil  cafeS;,  for  as  to  cnmh-il^.l'-^  has  fine?  been  de- 
teririned  in  the  Houfe  of  Lords,  that  I'uch  fenteiic:=-.  is  ao  b  u"  to  a  prjfecutioa  tor  bi- 
gamy.   See  S..  Tr.  vol.  XI.  Dutchcfs  o?K^ngJloni  Trial, 

f  A  peifoa  who  proved  a  will  in  trie  fplniu  '.l  cc-.a-c-  ^y  v/hich  he  fwore  die  tcfh^.tor 
WAS  of  fouad  int.nory,  af:e:vvards  con':rJVL".ted  tn.:  :  -  '  .  .  as  to  the  rcxi  ^Jiute  l 
upoii  which  an  uiue  was  dlrcdled  compos  or  ::on  err  .  'n  compos,  yipni  I, 

^717,  before  Ljrd  Covj^er,    Vide  Vin.  Abr,  title  jj-^^c. u.  .  j.  fgdt.  o. 

I  am 
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Baker  v,        J  ^^Yi  as  fully  of  oclinion  the  plea  ought  to  be  over-ruled. 

Pritchard.  ^  o 

The  defendant  pleaded  likewife  a  fine  and  non-claim,  In  bar  to  the  title  fet  up  by  the  plaintlffj  Lor^ 
Hard'ivkke  over-ruled  it,  becaufe  the  pendency  of  the  fuit  here,  as  it  was  a  proper  matter  of  e<juity, 
has  prevented  the  running  of  the  fine  ( I ).  ' 

As  to  the  objedion  of  referring  to  the  former  proceedings, 
though  it  may  feem  odd,  it  is  not  at  all  neccffary  to  relate  how 
the  fine  was  levied,  only  that  the  perfon  was  feifed,  and  that  he 
levied  a  fine  (2). 

An  objeclion  has  been  made,  that  this  h  not  a  truft-cftate  from 
Admiral  Hofier^  but  a  legal  one  from  him  to  Bahevy  his  heir  at 
law,  who  devifed  it  in  trull  for  the  benefit  of  his  children. 
C  jpo  ]  Now  I  vv^ill  not  lay  it  down  generally,  that  in  the  cafe  of  a 
truft-eilate,  a  fine  and  non-claim  lhall  not  prevail ;  for,  fuppofe 
a  fine  is  levied  by  a  perfon  in  poflellion,  not  aifecled  by  the  truit, 
tliere  can  be  no  doubt  but  tlic  remainders  would  be  barred  by  the 
fine,  and  it  would  be  of  dangerous  confequence  to  property  if  it 
was  otherwife. 

V  The  plaintiff  was  an  infant  at  the  time  of  the  fine  levied  ;  I 
will  lay  the  truft  out  of  the  cafe,  and  fuppofe  it  a  legal  eftate, 
the  infant  might  have  a  bill  againft  the  perfon  in  poffeifion  for  an 
account  of  the  rents  and  profits,  for  the  perfon  in  polleflion  is 
looked  upon  only  as  a  guardian  for  the  infant  (3). 

The  bill  preferred  by  the  infant,  when  he  came  of  age,  is  not 
at  all  more  improper,  than  an  entry  at  law  or  real  action  brought, 
to  avoid  the  fine. 

For  otherwife  it  would  trip  up  the  jurifdi£l:ion  of  this  court,  if 
you  will  not  allow,  where  it  is  a  proper  matter  of  equity,  a  bill 
to  prevent  the  running  of  a  fine. 

But  if  this  was  not  quite  fo  ftrong,  the  other  objeftions  are  j 
and  if  I  was  to  fufier  the  fine  to  be  a  bar,  it  is  allowing  the  de- 
fendant to  fteal  away  the  eflate. 
No  exception  can  It  was  neccfiary  to  fupport  this  plea,  to  have  fet  forth  a  full 
be^t:ikento  an  and  fuflicient  aufwer,  for  while  a  plea  is  depending,  no  excep- 
piea  is  dc'pendl  tious  Can  bc  taken  to  an  anfwer,  but  the  plea  mud  firll  be  re- 
ing,forthatmuft  movcd  out  of  the  way,  and  that  was  the  very  reafon  the  plaintiff 

firit  be  removed  |^   |^  p]g^        determined,  and  accounts  for  the  run- 

out ot  the  way.     J    ^  .  ' 

mug  or  10  much  time. 

Where  tenants  It  is  very  probable  that  the  application  to  the  tenants  was 
give  a^^onditional  jp^^v^jy  ^yith.  a  view  to  the  fchcmc  of  the  fine,  but  the  poiTeflion 
provided thiy*  giveu  by  them  to  the  defendant  was  not  abfolute,  but  under 
m 'y  pay  their  tcrms  amounting  to  a  truft,  for  it  was  coriditional,  provided  they 
'^"rfln^tuufuit  ^^g^^  P^y  ^^^^^^  ^"^^^s  ^  pcrfou's  hands,  till  the  fuit  was 
is  determined,  determined. 

a  fine  levied  un- 
der fuch  a  poifcffion,  will  not  be  fuffered  to  fl:an4. 


{i^  P'nch  V.  Thcniycrcfi,  i  Bro.  Cha. 
Rep,  280. 

(2)  Story  V.  Lord  M^iiiJ/or,  pjl.  630, 


(3)  Ncivhurgb  V.  Bickerjraffe^  I  Vern, 
295.  FauUand  \ .  Bertie i  2  ^ern.  3 42. 
Alien  V.  oajeVi  2  Fern.  368. 


Will 
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Will  a  court  of  equity  fufFer  a  fine,  levied  by  a  perfon  who  has    Baker  v. 
got  fuch  a  pciTefficn,  to  ftand?  I  am  fure,  if  I  fliould,  a  fine,  ^P'^^'i^" 
which  is  faid  to  be  a  folemn  ad,  and  an  end  to  all  controverfics,  ^^'^^''^'^.^^^''^  ^ 
would  ceafe  to  be  fo,  and  would  be  introductory  of  numerous  whatis  fard'tobc 
frauds  ;  even  at  law,  fines  will  be  fet  afide  for  fraud,  as  in  the  a  \Acmn  ad, 
eafeof  a  tenant  for  years  ( 1 ),  and  this  is  a  much  ftronger  c^fe,  ^^^^^J^ 
and  therefore  the  plea  muft  be  over-ruled,  would  ceafe  to 

be  lo,  and  intro- 
dudlory  of  numerous  frauds. 
Even  at  law,  fines  will  be  fet  alide  for  fraud,  as  in  the  cafe  of  a  tenant  for  ycarj. 

(i)  Fermor^s  cafe,  3  Co.  yy.  a,  2  P'e/.  481.  Whahy  v.  Tancred,  l  Vent.  241. 
See  Brereton  v.  Gamul^  ante  240. 


Jf^hitchurch  vtrkis  Hule,  At/ghjl 1742(1).  [  39  0 

Caie  260* 

THIS  was  a  bill  brought  founded  on  the  riglit  of  the  mayor.  The  plaintiff, 
comm.onalty,  ts^c.  oi  th.t  ortty  oi  London ,  for  fupplying  the  ^^'^"sh^ Several 
borough  of  Southwark,  and  the  adjacent  places,  M^th  water  ^  nients,  h^i^  ia 
and  by  virtue  of  feveral  mean  alignments,  the  plaintiff  is  now  in  poffeffion  cf  a 
ppfiefTion  of  this  right,  exclufive  of  all  others  ;  and  prays  an  in-  J^^^^^-^^ 
juncl:ion  aganifh  the  defendant,  to  reftrain  him  from  incroaching  LcmLTol  fup- 
upon  this  right,  by  raiung  enafines,  laying  pipes,  and  breaking  v.\  p'ying  South- 
the  ground,  i^c,  and  to  have  it  eilabhihed  in  this  court  againil 
the  defendant  and  all  others.     ^  tion  to  reftrain 

the  defendant. 

from  incroaching  on  this  right,  by  raifing  engines,  laying  pipes,  <£ff.  and  to  h"ive  it  eirabliiTi-d  in  this 
court :  the  defendant  demurred  to  the  bill,  for  that  the  plaiucirT  ought  firft  to  have  efxablifhed  his  right 
St  law.  Lord  Hardivkkc  cdloivcd  the  demurrer,  as  the  chance  there  mjas  of  the  plaintijf's  right  falling  to 
the  ground  at  lawy  ivas  a  ftrong  reajon  for  it  (2). 

The  defendant  demurs,  and  for  caufe  of  demurrer  fiiews  that 
the  plaintiff  ought  fi.rft  to  have  eftablifhed  his  right  at  law. 
Lord  Chancellor, 

This  bill  is  brought  upon  an  exceeding  unfavourable  rafe,  for 
jt  i^  in  fonie  meafure  fetting  up  a  monopoly;  and  fuch  a  kind 
of  right  as  is  claimed  in  no  oth^r  part  of  this  town,  neither  by 
the  Tork-buildi?tgs  company,  or  the  New-river-head,  or  even  by 
the  city  of  Lcndon  itfclf,  in  any  part  of  it ;  nor  can  any  perfon 
preferibe  to  break  up  ftreets  without  an  act  of  pariiament. 

The  fupplying  the  borough  of  South'amrk  with  water  is  of 
great  confequence  to  the  publick. 

Now,  it  is  faid,  a  man  may  bring  a  bill,  if  he  has  a  legal 
title,  to  eftablilh  his  right,  wicliout  firft  trying  it  at  law,  as  in 
general  cafes  of  fifheries  in  rivers,  l3'c,  where  there  is  no  general 
prefcription. 

The  counfel  for  the  plaintiff  have  cited  cafes  of  this  kind,  and 
there  might  have  been  many  more  mentioned  as  for  inltance, 
in  the  cafes  of  new  inventions  upon  the  acl:,  that  ^fixes  the  fole 
property  of  books  in  the  authors,  for  it  is  under  a  commiOn  gene- 

(j)  Re^,  Lib.  B,  1741.  fol.  321.  (2)  See  Lord  Tgnham  v.  Herhcri,  foji. 

483*  and  noces 
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Whitchurch  ral  right  upon  the  ftatiite,  fo  IikewiTe  under  the  a£l  of  parliarrieiit- 
V.  i-iiDE.  veiling  the  fole  property  in  prints  of  new  invention  ( i ). 

But  I  apprehend,  wiien  thefc'acls  were  firil  palled,  the  court 
did  not  immediately  grarit  an  injun£lion,  to  reftrain  ail  other  per- 
lons  till  the  letters  patent  had  been  firil  eilabhrned  at  law  {2), 
[  392  3        But,  in  the  prefetu  cafe,  it  would  rim  to  a  prodigious  expencc 
to  enter  into  a  Jong  examination,  arinng  upon  confequentiai  and 
-    collateral  iiirvtter,  when  probably  even  the  very  foundation  for  the 
plaintiff's  right  may  fail,  which  would  make  the  expenfive  pro- 
ceedings here  entirely  fruitlefs,  when  one  trial  at  lav/  may  poiTi- 
bly  quiet  the  qneflion, 
"V^^ere  a  petfon     As  to  the  objedlion  that  the  plaintiff  may  have  no  remedy  at 
has  a  fole  exclu-  |-j,y^  there  IS  but  little  weight  in  it ;  for  if  he  has  a  lole  exciafive 
irinf^inied*"^^  ^  right,  no  doubt  but  he  has  a  remedy;  and  if  any  perfon  infringe 
upon,ifanaa:ion  that  right,  and  he  cannot  bring  a  common  adion  of  trefpafs,  he 
oi  trefpais  will  ^     h.7ive  an  a£lion  of  rhe  cafe,  for  the  law  will  not  permit  a 

iwi  he,  ne  may        ^       •»      i  ■   i  i         •  i  i 

hive  an  aftionof  man  wno  has  a  right  to  be  without  a  remedy. 

tne  cafe,  for  ilie  ^ 

law  will  not  pciinit  a  man  who  has  a  right,  to  be  without  a  remedy. 

As  this  is  a  cafe  of  great  confequence  to  thepublick,  I  would 
allow  the  demurrer,  even  if  there  were  no  other  reafon  ;  but  the 
rifque  the  parties  may  run,  in  going  into  a  very  large  expence, 
and  long  examination  here,  to  no  purpofe,  and  the  chance  there 
is  of  the  plaintiff \s  right  failing  to  the  ground  at  law,  is  a  very 
fcrong  reafon  for  it. 

The  cafes  cited  for  the  plaintiff  were  Bi//h  verfus  JVeJiern^ 
Free,  in  Chan.  530.  ^'he  Duke  of  Dorfct  verfus  Serjeant  Girdler^ 
id.  531,  and  the  Alayor  of  Tork  verfus  -Sir  Lionel  Pilkingion,  Ma^ 
5,  1707.     Sue  \  T.  A  thins  282. 

For  the  defendant,  in  fupport  of  the  demurrer,  were  cited,  the 
c?S'<::^  oiPovjlet  vtnm  Ingres^  i  Vern,  308.  Reynolds  vQv(us  Hind^ 
May       ^7^9>  in  the  Exchequer, 

(1)  See  Jiicn.  l  Vf.  476.  Brll  v.  Hill  v.  Univerjity  of  Oxford,  I  Vern,  21  ^, 
IVcdhcr,  \  Brn.  Cha.  Rep.  Can^^zn  'Anon.  2  VeJ.  414.  Blanchard  V.  Hill^ 
V.  Bo'ujIeSi  2  Bro,  Chu.  Rep.  80.  ^f-.  4S5. 

(2)  See  Anon.  I  Vern.  120.  Eaf!  In- 
dia Co'fUjMriy  \,  -6£i!ujSy    1   Vera.  IZ':. 

Cafe  261.  Chaunccy  vzxi'ds  Tahourdeny  Augufl      1 742. 

An  executor  £  brou^dit  bv  the  plaintiff,  executor  of  a  will, 

brings  a  b:ll  for        \        .  yr  r  t      ^  '  ' 

the  d;fcovery       JL     lor  a  dilcovcry  01  the  (lejienaaiit  s  marriage. 

cf  the  dclend- 

anc'j  marriage,  whr>  demurs,  for  that  If  fhe  was  to  difcoYcr  v.'hat  Is  afkcd,  it  would  be  a  forfeiture  of  her 
ijoo/.  as  it  is  ^iven  conditionally,  if  ihe  marries  with  the  confent  of  the  truftees  under  the 
w;l: .    L  •  Hardivicke  aUozved  the  demurrer ,  as  fne  cannot  anjwer  to  the  marriage  ivithcut  Jhe'iving  at  thfi 
Jaifij  ti:;ie  i:  ivas  agahiji  conjcnt. 

The  defendant  demurs,  becaufe  if  fhe  was  to  difcover  what  Is 
required  of  her,  it  would  be  a  forfeitVire  of  her  legacy,  which  is 
nokfs  than  1500/.  for  it  is  given  her  conditionally,  provided  fhe 
marries  with  ths  confent  of  the  trullees  under  the  will, 

2.  The 


in  the  Time  of  Lord  Chancellor  Hardwicjce. 
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The  counfel  for  the  plaintiff  infifted,  that  the  defendant  ought  Chauncey  v, 
todifcover,  and  compared  it  to  a  cafe  before  Lord  Chancellor  Tahoup.dek. 
Talboti  where  a  hufband  gave  an  e^ate  to  his  wife  by  his  will,  A  huftind 
whilft  fhe  continued  a  widow,  with  a  limitation  over  to  the  plaintiff  e/tjte\Th'^wire 
in  the  caufe,  in  cafe  of  her  fecond  marriage,  whiia-  ihecoui- 

nued  a  wido'*, 

with  a  limitadon  over  to  another,  in  cafe  of  her  fecond  msirrijge  ;  the  remainder-man  brought  a  bill  for 
a  difcovery  of  the  fecond  marriage,  and  fhe  demurred,  as  f\ebjea:ing  her  to  a  forfeiture.  Lord  Taibot 
aver- ruled  the  demurrer y  as  it  ivas  not  a  condition)  but  a  iipiuatlon.  onjer  of  an  ejlute,  and  tbcrefors  could  jtat 
properly  be  called  a  forfeiture,  , 

The  remainder-man  brought  a  bill  agalnfl  the  widow,  for  a 
difcovery  of  her  fecond  marriage  ;  flie  demurred,  as  it  fubjecled  x 
her  to  a  forfeiture  5  but  he  over-ruled  the  demurrer. 

Lord  Chancellor, 

In  the  firft  place,  this  is  a  harfh  demand  in  a  court  of  eorkv  On  aoHi  tofet 
for  it  muft  be  admitted,  that  if  a  perfon  incurs  a  forfeiture  by  uii-  "'^"^  ^ -funwus 
covering,  he  may  demur.  f^nii  :  n  y  dp- 

rjur  to  t^e  'A'li- 

covery  of  what  intereft  he  agreed  to  take,  for  that  he  cannot  fet  this  forLhj  without  dif  .lofini  die  very 
inter efl  he  has  taken. 

I  have  known  a  bill  brought  here,  and  in  the  court  of  E3<che- 
quer,  for  difcovery  of  wafte,  and  the  demurrer  allowed  in  both, 
courts,  becaufe  the  plaintiff  had  not  waived  the  peiialty* 

In  the  cafe  mentioned  by  Mr.  Clark  of  an  ufuricus  contrail, 
it  was  a  bill  only  to  perpetuate  teftimony,  and  did  not  feek  to 
difcover  from  the  defendant  upon  oaih,  whether  the  contracl  was 
ufurious. 

The  legacy  is  given  here  at  the  age  of  21,  or  day  of  marriige^ 
with  the  confent  of  fuch  and  fuch  perfons,  but  if  (lie  marrita 
without  the  confent  of  thofe  perfons,  it  is  given  over. 

Therefore  this  would  tend  to  make  her  forfeit  the  le^racvj  if 
flie  is  to  fet  forth  whether  fhe  was  married  before  21. 

But  in  the  cafe  before  Lord  Talbot  it  was  a  iimltation  over  of 
an  eftate,  and  not  a  condition,  and  therefore  could  not  pYoperly 
be  called  a  forfeiture  ( i  )• 

I  would  put  this  cafcj  fuppofe  a  man  fliould  bring  a  bill  to  fet 
a  fide  an  ufurious  contra£l:;  and,  in  the  interrogatory  part,  Oiouid 
aik  the  defendant  what  intereft  he  agreed  to  take  ;  hovv  can  he, 
fet  forth  what  interefl  he  agreed  to  take,  without  diicovering  at 
the  fame  time  the  very  intereft  he  has  taken  (a)? 

So,  here  when  the  bill  afks  her  to  difcover  whether  die  13  not 
married,  hov/can  flie  anfv/er  that,  without  (l^ewing  at  tiie  fame 
time  it  was  a  marriage  againfl  the  confent  of  the  truftees,  and 
by  that  means  fubjecl  herfelf  to  a  forfeiture  ;  therefore  the  de- 
murrer muff  be  allowed  (3). 


(l)  So  Lucas  V.  Evans,  fojl.  3  vol. 
260.  Cbaimcey  v.  Fcrihoulett  2  P^ef  265. 
Conh-a  Monnins  V.  Moimins^  2  Cha,  Rep* 
68. 

(z)  Anon  2  Eq,  Ah,  70.  pi.  7.  Earl 
of  Stiff  elk  V.  Gran,  ante  I  vol.  A50. 
rifon  V.  SouthiOte^  anU  i  vol.  539, 


(3)  m-ottefly  V.  Bench 3  P,  IV.  2-^.. 
Chau?:ccy  v.  Fcnhoulef,  2  265,  ^ec 
Fci^ie  v.  Atlje,  1  Eq,  Jb,  77-  pi.  l  r. 
Lord  U.dnJ^e  v.  S[eLc!.u.J,  i 


3^4 


CASES  Argued  and  Determined 


Cafe  262,  Dineley  verfus  Dineley ,  Augitjl  4,  1742. 

A  demurrer  will  ^*r^  H  E  bill  was  brought  to  cftablifb  the  will  of  Sir  John  Di- 
bn)u°h^  to'Vif  neley^  and  feeks  a  difcovery  of  the  defendant,  whether  fhe 

cover  whether   has  any  fon  now  living  by  the  late  Sir  Jahn  Dineley, 

there  is  fuch  a 

peifon,  or  where  he  is,  in  order  only  to  make  him  a  party. 

The  defendant  demurred  ( i ),  for  that  fiie  was  a  competent  wit- 
nefs  for  him  to  examine  at  law. 
Lord  Chancellor, 

You  cannot  bring  a  bill  here  to  difcover,  whether  there  is  fuch 
a  perfon,  or  where  he  is,  in  order  only  to  make  him  a  party  to 
fuit  in  this  court,  and  therefore  the  demurrer  muft  be  allowed. 

(i)  "  For  that  the  defendant,  for  any  «'  the  difcovery  is  fought  by  the  biih" 

"  thing  that  appears  to  the  contrary  by  Demurrer  allowed.     J^e^.  Lih.  A,  1741. 

'*  the  bill,   was  a  competent  wicnefs,  fol.  540.    See  Wych  v.  Meal,  3  P.  W. 

**  and  ought  to  be  examined  as  fuch,  311.  note  (I.)  Plummer  v.  Mfiy^  \  Fef^ 

"  touching  thefeverai  matters,  of  which  426. 


Cafe  263.  Lifel- Ytrtus  Reave,  ylugujl I742» 

^  , ... ,      , ,      A  Bill  was  brousht  by  fome  Leo^horn  merchants  agalnft  tfie 

A  bill  brought         Pk        .    r       ^  *     V  r  1  •  r    n  T 

by  a  principal,  ^  ^  deiendant  to  diicover  what  quantity  or  Itraw  hats  ne 
todlfcover  what  bought  of  Sedgewick  and  Bernard,  the  plaintiff's  agents,  and  how 
goods  the  de-     j^^^j^  mouev  remains  unpaid,  that  it  may  be  paid  to  them,  for 

tendant  Dought    ^         ,    .  r.       i  i  i      •   y  i  ^ 

oFhisa^ent;  he  fear  their  agents  ihould  be  miolvent. 

demurred,  for 

that  he  is  not  obliged  to  fet  out  what  gain  lie  has  made  by  the  retail  j  the  demurrer  over-ruled. 

The  defendant  demurred  to  the  difcovery,  for  that  he  ought 
not  to  be  obliged  to  fet  out  what  gain  he  has  made  by  the  retail 
of  them. 

Lord  Chancellor, 

Where  a  principal  tranfmits  goods  to  an  agent  or  factor,  to  be 
fure  he  may  maintain  an  aftion  againd  the  perfon  who  buys  of 
that  fa£lor,  for  what  remains  due  to  his  fa6tor(i). 

In  Lhe  cafe  of  transferring  flocks,  it  is  very  often  done  by 
brokers  without  the  principal's  being  fo  much  as  mentioned,  and 
yet  lie  m.ay  maintain  an  aClion  againfl:  the  perfon  t;o  whom  the 
ftock  was  transferred. 

Lord  Hard-ivicke  therefore  held  the  demurrer  in  this  cafe  to  be 
infiiliicient,  and  ordered  it  to  be<3ver-ruled. 

(i)  Contra  vj\\^vf  goods  are  iold  at  the  fador's  own  rifque.  Scri^rfike  v.  Jlderto^ 
2  S/ra.  1 182.     f^iui'  1  Ih-^/j  Rep,  115. 


in  the  Time  of  Lord  GhancelloT  Hakdwicke. 


39S 


Lacofi  Vcv(ns  Lacon,  Augiijl  6^  I742»  Cafe  264. 

TH  E  plaintifF's  teftator,  as  was  infifted  by  the  bill,  was  Though  an  ori- 
employed  by  Sir  Edward  Leigh  ton  in  his  life-time  as  his  g'"^^  ^'^^^ 
attorney,  and  by  Lady  Leighto?i  \{\?,cy.tc\itx\y.  fiiice,  and  ^^^^^  ^  ■^Z'hIca\.Q^^i^<^ 
difcovery,  whether  there  are  not  now  in  her  hands  bills  of  fees  cceding  upon  it 
delivered  by  the  plaintiff's  father  as  an  attorney,  both  to  Sir 
John  Leighton  and  herfelf,  and  whether  one  of  them  did  not  pro-  the  ib^utc  ofU- 
mife  to  pay,  and  whether  an  original  was  not  filed  againfl  her  mitations  fi-oia 
for  the  debt.  x-anr^^^r 

The  defendant  pleaded  the  ilatute  of  limitations,  that  no  action 
has  accrued  within  fix  years  before  the  filing  of  this  bill,  nor  has 
fhe  within  that  time  made  any  promife  to  pay,  neitlier  does  fne 
know  there  is  any  original  filed,  but  believes  it  to  be  a  mere 
fi£l:ion  (i). 

Majier  of  the  Rolls,  William  Fortefcue,  Efq;  The  plea  mnfl  be 
allowed,  becaufe  the  affidavit  of  the  origin^  I's  being  fiied,  is  fi^.t 
out  in  general  terms  without  mentioning  in  what  court ;  and 
upon  the  former  hearing  Lord  Chancellor  was  of  the  fame  opinion; 
and  faid  be  fides,  that  iuppofing  an  original  was  filed  at  lav/,  if 
there  has  been  no  proceeding  upon  it  for  fix  years^  it  will  not 
prevent  the  ftatute  from  running  on  the  demand. 

(i)  This  clrcumftance  of  feeking  a  filed,  does  not  appear  in  the  RegiHer's 
dircovery  whether  an  original  was  not    book.    Reg.  Lib.  B,  1741.  fol.  /^86. 


Lingood  vQv{\xs  Croucher^  Aiigujl      1742.  Cafe  265, 

TH  E  plaintiff  and  Mr.  Bade  had  been  partners  In  trade,  but  S.  C.  poH:.  501. 
upon  the  diilblution  of  the  partnerlhio,    fome  difpiites  ^^^'^^^  p 

«  r.  .  ^  .     ,  c        "  •  •      ties  have  a-.eed 

annng  between  them,  a  iuit  was  carried  on  tor  iome  time  m  tomake  thcVub- 
equity  ;  but  a  propofai  being  made  to  rcicr  all  matters  in  contro-  miiTioa  to  an 
verfy,  it  was  at^reed  to,  and  the  fubmrtfion  was  made  an  oricr  of  ^^^^'^'"^  °^ 

,  .  ^  :       .      .  ,  ,  -rill      ^^^rt^  and  CO  be 

this  court ;  one  condition  m  it  was,  that  the  parties  iiiouid  oe  reftvained  irom 
reflrained  from  bringing  a  bill  in  equlcy  againPc  the  arbitrators  :  bringing  a  b;u 
they  awarded  9150/.  to  be  due  to  Mr.  Eade  on  the  balance  of  a^bjl^in  '^At- 
accounts  ;  upon  which  Mr.  Lingood  brought  a  bill  agalnfl  the  \vi.:hr..'.r.jli:g  ^ha 
arbitrators,  Croucher  being  one,  charging  corruption  and  par-  J'^j;'^^"^ 
tiality,  and  praying  that  they  may  fet  forth  the  general  accounts  of  iaw^^  ni -v 
between  the  plaintiff  and  the  defendant  Eadi'  relating  to  the  plead  it  in  bai- 
partnerfidp.  to  a  oiii  here. 

To  fc)  much  and  fuch  part  of  the  bill  as  feeks  a  general  ac- 
connt,  ^V.  the  defendants  refufed  to  difcover,  and  pleaded  the 
award  in  bar. 

The  bill  further  prayed  a  difcovery  from  what  account  or  ac- 
counts of  the  parties  they  founded  their  award. 

To  this  part  they  likewifc  refufed  to  difcovcr,  and  pleaded 
the  award  itfelf  in  bar. 

Lord 


g6  CASES  Argue  I  and  DetGrmlned 


LiNGot'Dv.      Lord  Chancellor, 

Crouches.  There  Tire  many  inftances  in  this  court,  where  arbitrators  to  a 
Arbitrators  may  j^jn  charginjr  corRiption  and  partiality,  may  plead  the  av/ard  in 

pleai  the  award  ,       .     .i,      '-r  ^    ^     \  •     ■  i-  i 

in  bar  to  a  bill  to  the  ailcovery  ;  but  then  it  is  incumbent  upon  them  to 
charging  partia-  fupport  their  plea,  by  fhewing  themfelvcs  incorrupt  and  impartial, 
mii^ft  fupporl^  otherwife  the  court  will  give  a  party  a  remedy  by  making 
their  plea  by      arbitrators  pay  cofts. 

fhewing  them- 

feives  impartial,  or  the  court  will  give  a  party  a  remedy,  by  making  them  pay  coJIs, 

I  remember  an  inftance  of  this  fort  in  a  famous  cafe  of  jfohn 
Ward  (i ),  who  being  a  party  in  a  caufe  where  one  John  JFarner 
was  an  arbitrator,  upon  WarcTs  coming  into  the  room  he  faid, 
I  John  IVarner  will  make  you  John  Ward  pay  cofts. 

Ward  complained  to  the  court  of  this  partial  behaviour  in  the 
arbitrators  \  and  the  court  inverted  Warner'^  threats,  for  they 
made  him  pay  John  Ward  colts. 

The  great  doubt  with  me  is,  as  this  award  feems  to  be  execu- 
tory and  not  final,  whether  it  is  a  good  award  at  law  ;  and  if  it  is 
not  good  at  law,  then  how  can  the  arbitrators  plead  it  in  bar  to 
the  difcovery  prayed  by  the  bill  ? 
Whsreafubmif-      When  the  parties  have  fubmitted  to  make  the  fubmiffion  to  the 
fion  to  an  award  award  a  rulc  of  court,  it  is  a  contempt  of  this  court  to  difpute  the 
?uTA"f  com^^it  order,  unlefs  they  can  (hew  partiality,  corruption  or  mifbehaviour 
is  a  contempt  of  in  the  arbitrators  5  and  this  will  depend  upon  the  denial  of  tliefe 
tlut  court  to  dif-  f,j£i-g  jj-i  ^-i^gij.  anfwer*,  and  if  they  do  that  fuihciently,  the  plea 
Sniefrthpy 'cJn  o^^g^t  to  be  allowed  j  but  ftill,  if  upon  the  hearing  of  the  caufe  the 
fhew  partiality,  evidence  fliould  be  ilrong  enough  to  convince  the  court  that  the 
corruptum  or  ^   arbitrators  have  been  "uilty  of  corruption,  partiality  or  mifbeha- 

mjlbehaviour  in     ,  .  rr  '-^      iT  i        i  i        r       t  r      •  • 

the  arbitrators,  viour,  it  Will  efrectually  open  the  .plea  :  thereiore  1  am  of  opmion 
notwithfbanding  any  defe£l  in  the  award  in  point  of  law,  yet  up- 
on the  parties  agreeing  to  make  the  fubmilFion  a  rule  of  court,  and 
one  coiRlition  in  it  behig  to  be  reftrained  from  bringing  a  bill  in 
equity  againPc  the  arbitrators,  the  plea  of  the  award  by  them 
ought  to  be  allowed. 

In  the  cafe  of  Mr.  Robins^  the  counfel,  who  was  appointed  an 
arbitrator  by  this  court,  accepted  of  it  upon  a  provifo  that  the 
parties  v^'oald  enter  into  a  rule  not  to  bring  a  bill  in  equity, 
which  was  done  accordingly ;  notwithftanding  this,  the  party 
agaiiyft  whom  tlie  a\\  ard  was  made  brought  a  bill  againft  the 
arbitrator,  and  charged  corruption  and  partiality  ;  upon  v/hich 
Mr.  Robins  moved  Lord  Chancellor  King  that  he  might  be  ftruck 
out  from  being  a  party  to  the  caufe  :  his  Lordfiiip  granted  the 
motion,  and  faid  it  would  be  a  very  great  hardflnp  upon  arbitra- 
tors if  they  lliould  be  harrafled  with  fuits,  when  they  undertake 
t  097  ]  f^ch  an  employment  without  any  gratification  ;  and  that  allow- 
^  ing  they  are  liable  to  fucli  a  bill,  would  eifecSlually  difcourage  per- 

sons of  worth  from  accepting  of  being  arbitrators  5  and  therefore 
he  ftruck  him  out  from  being  a  party. 

{:)  2  Fef,  516.  S.  C.    Fidt  Ka?n^Jhire  v.  Tou7ig,  ante  155.  and  notes. 


So 
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So  In  the  cafe  of  the  EaJl-IncUa  company,  where  they  agreed  J* 
to  wave  the  penalty,  but  infilled  upon  it  afterwards  ;  the  bill  ^""^ 
was  difmificd  as  agaiuft  the  perfon  who  v/as  liable  to  the  penalty. 
Fide  ihe  Erjl'lndia  Company  v.  Sandys y  i  Vern,  127. 


Fitzgerald  vtxiw^  Burky  Augujl       1742.  Cafe  265. 

Lord  Chancellor, 

I Have  not  known  a  plea  drawn  up  in  this  manner  5:  it  is  a  D-nying  notice 
plea  of  a  mortgage  for  valuable  confideratlon  without  any  "l^^^^^^ 
notice  of  the  plaintiff's  right,  and  not  in  the  common  manner  of  the  exVcution 
of  pleading,  for  he  begins  with  deducing  the  v/hole  title  from  of  the 
Mr.  Aylmore  and  his  wife  through  the  feveral  deraigtiments  to  ^.J;!15'ferL'ion-^ 

himfeif.  money,  I3  not 

fuSiclent;  you 

muft  fwcar  you  had  no  notice  at  or  befure  th^  execuaon  (i). 

The  plaintiff  claims  as  heir  at  law ;  the  defendant's  manner 
of  fwcaring  he  had  no  notice  is  too  reftrained,  for  he  does  not 
fwcar  at  or  before  the  execution  that  he  had  no  notice,  but  cauti- 
on fly  at  the  time  of  the  execution^  or  at  the  time  he  paid  the  confidera- 
iion-rnone')  he  fv/ears  he  had  no  notice,     '^he  plea  was  allowed. 

( I )  Fide  Moore  v.  Mayhoiv,  i  Cha,  Ca.  Hardingham  v.  NichoUs,  po/l,  3  voL 
34..    Story  V.  Lord  Winclfort  poji*  63 1.  304. 


Bark  verHus  Brown,  Ai/guf 'j,  1742.  Cafe  267, 

Lord  Chancellor, 
r"f"l  HERE  are  feveral  points  here  that  rarely  come  before  a  in  the  pha  of  an 

court  of  equity,  but  when  they  do,  I  muft  judge  of  them 
ilriclly,  as  in  a  court  of  lave.  was  an  au^n,  or 

dtherwife  it  is  no  bar. 


One  of  the  plaintiff's  demands  relates  to  the  real  eflate  of  the 
plaintiff's  wife's  father,  devifed  by  him  to  the  mother. 

An  account  is  fought  by  the  bill  of  this  eflate. 

A  plea  put  in  of  a  conveyance  to  the  defendant  by  the  mother, 
and  alfo  a  plea  of  an  alien;  now,  'it  muff  depend  merely  upon 
the  difabihty  from  the  mother's  being  an  alien,  for  the  defendant 
has  not  made  out  the  other  part  of  the  conveyance  to  hhnlclf 
though  if  a  voluntary  fettlement  had  been  dit wn  from  the  mo- 
ther, notwithfcanding  her  being  an  alien,  I  fhould  have  th':^aght 
it  a  bar  to  the  plaintiff's  demand  ;  but  nothing  is  m.oi\;  frequc^ijt,  [  opS  j 
than  for  parties  to  defert  the  ilrong.efl  part  of  the  cafe,  and  endea- 
vour to  cover  it  with  a  weaker. 

Then  it  muff  depend  fingly  upon  the  plea  of  her  being  an 
alien,  and  confequently  incapable  of  tranfmitting  any  defcent  of 
thofe  lands  to  her  daughter. 

Vol.  IL  B  b  As 
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BuRK  Y.         As  to  the  fhewing  the  want  of  civil  blood,  I  mull  hiy  this  out 
'      of  the  cafe,  becaufe  the  defendant  has  not  averred  in  his  plea  that 
flie  was  an  alien. 

Then  it  rells  fingly  upon  the  plea  of  inquifition  on  behalf  of 
the  crown,  by  which  it  is  found  fhe  was  born  at  Plotter  dam. 

Now,  as  to  that,  to  be  fare  it  is  an  unfavourable  plea  ;  for  it 
is  a  very  extraordinary  thing,  that  the  defendant  ftould  have 
fought  out  for  a  difability  in  his  wife,  and  procured  an  inquifition 
from  the  crown,  if  it  had  not  been  originally  with  a  view  of 
getting  a  grant  of  it  to  himfelf. 

I  muft  take  it  as  flri£lly  as  if  he  had  pleaded  to  an  a£lion  at 
law,  and  will  make  no  prefiimption  in  favour  of  luch  a  plea. 

Ic  fets  out  pretty  oddly,  for  the  words  are,  "  by  means  of  the 
"  devife,  this  defendant,  in  the  right  of  his  wife,  became  feifed 
"  of  all  the  real  eftate»" 
An  alien  ipay  ^^^^"j  capable  of  taking  by  purchafe  j  but  by 

take  by  pur-  that  is  meant  a  conveyance  at  common  law,  or  any  other  kind  of 
chafe,  but  then  pm^hafe,  but  then  it  is  for  the  benefit  of  the  crown  fx). 

itisrur  the  bene-  •'•  ^  ^ 

fit  of  the  crown. 

There  is  no  In-  ^  know  of  no  inftance  where  a  woman  alien  is  in  poiTefTion  of 
riance  where  it  an  cftatc,  but  that  it  'niiil  be  for  the  benefit  of  the  crown  and 
tha  t^^^rfon'' by  ^  remember  it  has  ever  been  held,  that  the  hufband,  by 

marrying  an      marrying  her,  can  be  faid  to  be  feifed  of  this  eltate. 

alien  woman,  is 

f«ifed  of  the  eftate  puvchafed  by  her. 

In  cafes  of  forfeiture  to  the  crown,  an  efchcator  is  a  known 
officer,  and  commiffions  of  this  kind  fliould  be  either  dire£i:ed  to 
him,  or  to  a  number  of  conmiiffioners,  of  which  there  muft  be  a 
quorum* 

But  here  the  dire6lion  is  to  the  advocate  general,  and  the 
cuftom  of  dire6ling  to  him  at  Jamaica  is  not  fet  forth  ;  and  be- 
fides,  Jamaica  is  divided  into  different  diftrl^ls,  and  it  is  not 
lliewn  here,  that  the  commiinon  wns  directed  to  the  particular 
diftri£f  where  the  lands  lay,  and  therefore  as  irregular  as  if  the 
crown  fliouId  dire£t  a  commiffion  to  com.miiihoners  in  Louden^  to 
C-  3^9  ]  ^^"y  whether  lands  lying  in  Kent  or  EJfcx  are  in  the  hands  of  an 
alien. 

The  commiffion  finds,  indeed,  that  flie  is  an  alien,  but  coiii- 
mifiions  of  this  kind  are  diilinguiihed  from  ccmmiffions  of  at- 
tainder, for  that  is  only  for  the  fake  of  informing  the  crown  ; 
but  a  commillion  to  inquire  whether  the  perfon  is  an  alien,  is  to 
intitle,  but  no  body  is  bound  by  it,  for  a  man  may  traverie  it  in 
the  proper  court  of  law,  and  is  returnable  in  the  Exxhcquer, 
where  the  party  againft  whom  it  is  found  may  difpute  the  juftnefs 
or  validity  of  it :  but  as  the  defendant  has  not  averred,  whether 
the  mother  was  an  alien  or  not,  it  is  Hill  open  to  be  controverted 
by  the  daughter,  and  therefore  as  to  that  part  of  the  plea,  it  is 
no  bar. 

The  defendant's  plea  as  to  the  pcrfonal  eftate  is  a  ftated  ac« 
count,  and  a  convidtion  of  manflaughter. 


(l)  Har.  Co.  Litt,  2,  a.  b,  notes  I.  2, 

:  A  man 
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pleads  a  flated  accoant,  muft  fhev/  it  was  in     ^vhk  v. 
writing,  and  likcwifc  the  balance  in  writii!-,  or  at  leaft  fet  forth  ^  plea ftated 
what  the  balance  was,  neiiLer  of  which  is  done  in  this  cafe  (i).    accoun  -  ban, 

uriiei'-'  iL  {\it\vs 

the  account  was  in  wrlcing,  and  what  the  b^iance  was. 

As  to  the  pica  of  conviction,  there  is  no  colour  to  fay,  that  in  a  plea  of  con- 
this  lhall  fland  as  a  plea  ;  for  1  cannot  take  things  of  this  kind  to  vidtbn  foi  c  iplcal 
a  common  intent,  but  j-nuil  judge  with  equal  ftridnefs,  as  it 
was  a  plea  at  common  law.  with-j'^^i:'.)  lindt- 

nefs  as  if  it  was  a  pica  at  common  law. 

The  defendant  in  his  plea,  fays,  that  in  OEloher  1728,  in  Saying  that  ^. 
Gallozuav^  A,  eavc  a  mortal  wound  to  B.  of  which  lie  lanouiOied  ^^^"^  ^,  "^^^^'^^  , 

,  ,     1  ,  r        •         1  n  -11  1      wound  to  B.  of 

and  died,  but  does  not  lay  m  what  part  B.  received  the  wound  ;  vvhici»  he  died, 
that  it  was  tried  at  the  affizes  at  Galloway^  but  does  not  fay  the  without  mcn- 
perfons  who  tried  it  had  a  commiiTion  of  gaol-delivery,  or  that  ^^^"'1^^  l-ece'lved 
they  were  juftices  of  oyer  and  terminer.  the  wound,  is 

bdd. 

So  faying  that  A.  was  tried  at  Gallcnvay  alTizes,  without  iaylng  the  perfbns  who  tried  him  had  a  coai" 
jnifiion  of  gaol  delivery,  is  alfo  bud. 

Now  this  is  not  fufiicient,  for  in  a  plea  you  ought  to  fet  forth 
the  jurifdidtion,  and  that  they  had  a  right  to  try  it,  or  it  v»all  not 
be  ftrong  enough  to  forfeit  perfooal  eftate. 

As  to  tlie  plea  of  not  makins:  the  Attorney  General  a  party,  Aninquifitionof 
there  can  be  nothing  in  it,  for\he  reafon  I  faid  before,  bccaufe  jHntbrm,' Tnd^ 
an  inquifition  of  attainder  is  only  to  inform,  and  does  not  intitle  does  not  inritie 
the  crown  to  any  right.  '^^"^wn  to  any 

All  the  pleas  mull  be  over-ruled.  * 

(l)  As  to  pleas  of  Hated  accounts,  fee  ante  i  vol.  i.    Dmcfon  v.  Bazofon,  pote  I. 


verfus  Coxetsr^  -^^^g^ifl  I2,  1742  (i).  Cafe  268,  . 

[  400  ] 

Lord  Chancellor, 

TH  E  giving  of  cofts  in  equity  is  intirely  difcretlonary  (2),  Cofts  in  equity 
and  is  not  at  all  conformable  to  the  rule  at  law,  and  in  this  ^''^  dncreti- 

.   r         •  n  1       •  r  1      1  onavy,  and  g! vea 

court  they  give  coits  to  the  time  of  the  decree.  to  the  time  of 

the  decree ;  at 

law  unica  dheElio  fiat  damnorumj  ani-  wait  till  the  final  judgment. 

But  at  law  imlca  dlreBlo  fiat  dammrum,  and  therefore  tliey  do 
not  from  time  to  time  dire6l  cofts,  but  v/ait  till  there  is  a  hnal 
judgment. 

Here  is  a  fuggellion  to  the  court,  that  the  poverty  of  the  where  the  po- 
perfon  will  not  allow  her  to  carry  on  the  caufe,  unlefs  the  court  vertyofthe 
will  direct  the  defendant  to  pav  fomethine;  to  the  plaintiiiin  the  P^^'^'^^'ff 

-  ^5  ^  not  allow  her  to 

mean  time.  carry  on  the 

cauie,  Lord 

Hardwicke  ordered  the  cofts  to  be  taxed,  and  paid  to  lier,  to  empower  her  to  go  on  with  the  luit. 
(1)  Reg.  Lib.  A.  1741.  fol.  781.  (2)  I  E'j.  Ah.  125.  note  {a)  pojl.  552. 

B  b  2  Therefore, 
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Therefore,  according  to  the  prayer  of  the  petition,  let  the 
Mailer  tax  tiie  cofts  decreed  to  be  paid  by  the  defendant  to  the 
piaintilF,  and  when  it  is  fo  taxed,  let  them  be  paid  to  her,  to 
empower  her  to  go  on  with  the  caufe. 

Cafe  269.    The  Charitable' Corporation  verfus  Sir  Robert  Sutton  and  others^ 

Jugiiji  13,  1742. 

Lord  Chancellor,  ' 
The  bill  was  H  E  end  of  the  plaintiff's  bill  is  to  be  relieved  againft  the 

brought  CO  |     defendants,  who  are  fifty  in  number,  and  were  either 

JheTefenlnLs  committec-men,  or  in  other  offices,  and  to  havt  a  fatisfadion  for 
/     commitcee-men,  a  breach  of  truft,  fraud,  and  mifmanagement. 

or   in  ocher 

-     offices,  and  to  have  a  fatisfadlion  for  a  breach  of  truft,  fraud,  and  mifmanagement. 

The  corporation  took  its  rife  from  a  charter  of  the  crown. 

The  ftock  by  the  charter  is  not  to  be  lefs  than  20,000  /.  at  2 
time,  or  more  than  30,000/, 

Several  pov/ers  were  granted  for  carrying  on  the  affairs  of  the 
corporation,  and  feven  perfons  appointed  under  the  name  of  com- 
mittee-men. 

The  manner  of  lending  upon  pledges,  ^c.  the  charter  infti- 
tutes  feverai  kinds  of  officers,  particularly  one,  called  the  Ware - 
houfe -keeper. 

f  401  ]  It  reftrains  the  company  from  banking,  unlefs  with  notes 
payable  on  demand,  and  confined  within  the  amount  of  the 
ftock. 

Thefe  are  the  material  powers. 

The  intention  of  it  is  extremely  plain,  to  affift  poor  perfon& 
with  fums  of  money  by  way  of  loan,  to  prevent  their  falling  into 
the  hands  of  pav/nbrokers, 

In  1724,  by  the  King's  fign  manual  the  ftock  was  enlarged  to 
100,000/.  in  1728,  10300,000/.  and  in  1730,  to  (5oo,ooo /. 

I  cannot  help  obferving,  as.  I  go  along,  that  this  deviation 
from  the  original  fund,  was  a  handle  for  all  the  mifchiefs  which 
happened  afterwards. 

One  key  of  the  warehoufe  v/as  to  be  in  the  cuftody  of  the 
*war£houfe'keeper,  another  in  the  cafuier'^s pojj^ejfion^  and  a  third  ia 
the  book-keeper's,  that  each  might  be  a  check  upon  the  others. 

There  was  another  officer,  called  the  furveyor  of  the  warehoufe^ 
whofe  bufinefs  it  was  to  examine  all  the  pledges  taken  in  by  the 
nuarehoufe-keeper. 

If  there  was  any  defect  of  the  goods  in  value,  the  ivarehoiife-- 
keeper  was  to  make  it  good  out  of  his  own  eftate. 

It  has  happened  that  the  moft  important  of  thefe  rules  was 
broke  through  by  the  court  of  committee. 

The  calhier  was  ordered  to  deliver  over  the  key  of  the  ware- 
houfe to  the  accomptav.t* 

la  1726,  John  Thonipfon -w^s  7\ppointQd  JFarehoufe-keeper  :  he 
was  ordered  to  deliver  over  to  the  meffcnger  and  common  fervants 
the  key  of  the  warehoufe. 

Ill 


Jones  v. 

CoXETER. 
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In  September  1726,  the  Jitrveyor  of  the  warehoufe  was  difchargedj  TheCHARiTA- 
and  there  was  never  any  appointed  afterwards  j  fo  that  all  the  ^^^C^r^'^ra- 
checks  upon  the  ivarehoufe-kecper  v/ere  taken  av/ay.  Sutton*. 

Afterwards  Mr.  Woolley  and  Mr.  Warren  were  appointed 
aflillants  to  the  nvarehouft -keeper. 

It  does  not  appear  to  me,,  that  thcfe  perfons  were  any  check  at 
all  upon  the  warehoufe -keeper for  they  gave  no  fecurity  to  the  cor- 
poration, but  are  rather  to  be  confidered  as  his  fervants  than  the     [  /jo2,  ] 
fervants  of  the  corporation. 

So  that,  from  this  time,  the  whole  power  of  pledging,  ksc, 
devolved  upon  thefe  three  perfons  ;  and  from  hence  the  fcene  of 
iniquity  began,  the  lending  more  money  upon  old  pledges,  with- 
out  calling  in  the  hrll  fum  lent. 

But  the  general  and  moft  deftruclive  method  was  advancing 
money  feveral  times  upon  old  pledges,  which  were  not  worth 
more  than  the  firil  fum  lent,  or  eife  giving  credit  upon  imagi- 
nary pledgeso 

The  corporation  lent  out  to  Thcrnpfon  himfelf,  upon  thefe 
ficlitious  pledges,  large  fums  of  money,  notwithitanding  he  had 
the  whole  management  of  thcfe  pledges,  fo  that  he  might  be  faid 
to  be  both  borrower  and  lender. 

Woolley  and  Warren  were  permitted  to  a6t  as  brokers  for  the 
borrowers,  and  three  parts  in  four  of  the  loans  were  tranfa£led 
in  their  names. 

The  court  of  committee  took  notice  of  this  as  an  abufe  5  and 
that  they  had  printed  advertifements,  giving  direftions  to  perfons 
to  apply  to  them,  in  order  to  monopolize  the  whole  brokerage, 
upon  which  the  committee  made  an  order,  that  all  perfons 
might  employ  their  own  brokers  ;  and  yet,  notv/ithftanding  this, 
the  committee  afterwards  made  Woolley  and  Warren  alTiftants  to 
the  warehoufe-keeper. 

The  lofs  which  enfued  from  this  mifmanagement  is  prodigi-* 
ous,  for  the  witneffes  have  proved  very  clearly  that  the  money 
lent  was  385,000/.  whereas  the  value  of  the  goods  pledged  wat^ 
not  worth  more  than  3;t,ooo  /.  fo  that  the  lofs  to  the  corporation 
is  not  lefs  than  350,000/. 

The  material  confideration  for  me  is,  from  what  caufes,  and 
from  what  perfons,  this  lofs  may  be  faid  to  arife. 

One  fet  of  perfons  are  clearly  liable,  thofewho  lent  the  mo- 
ney of  the  corporation  upon  fiftitious  pledges  :  there  were  a  cer- 
tain confederacy,  or  rather  confplracy,  who  paffed  in  the  caufe 
under  the  name  of  the  partnerflnp  of  three,  or  the  partnerfinp  of 
four,  or  of  five. 

Lord  Hardwlcke  then  ftated  the  evidence  of  johi  Thompfon^ 
the  warehoufe-keeper,  who  was  examined  for  the  plaliitiiTs. 

It  is  proved  by  him,  that  there  was  apartnerihip  of  ave,  under    [  403  1 
a  pretence  of  carrying  on  a  projecfl  of  m.ines  in  Scoilaad ;  and  that 
none  of  the  com.mittee  knew  how  the  account  of  the  pledges 
flood,  except  this  partnerflnp  of  five,  four,  and  three. 

The  defendants  have  obje61ed  to  his  evidence,  becaufe  he  was 
concerned  principally  in  the  fraud,  and  run  away  out  of  the 
kingdom  in  order  to  avoid  juftice  *,  and  befides  that,  by  an  ait 

B  b  3  ;  of 
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ThcCHAsiTA-  of  parliament  made  in  the  6th.  year  oi' d'o,  2.  ch,  2.  Thompfon 
^^^^,11^^^'^'  intitled  to  one  fifih  of  what  he  ihail   difcover  of  the  company' 
Sutton.  effecrs. 

It  is  very  true,  this  is  a  legal  objection,  and  though  he  is  not 
a  good  witnefs  v/ith  refpe^i:  to  the  five  partners,  vvho  have  not 
examined  him,  yet  he  is  certainly  a  good  vs^itnefs  againft  fuch  of 
the  defendants  as  have  crofs  examined  him,  and  who  have  thought 
proper  to  read  his  depofition. 

The  grounds  upon  which  the  plaintiffs  found  their  relief  againffc 
the  committee-men  are  thefe  : 

III,  That  they  have  been  guilty  of  manifeil  breaches  of 
truft,  or  at  leaft  of  fuch  fupine  and  grofs  negligence  of  their 
duty,  and  fo  often  repeated,  that  it  will  amount  to  a  breach  of 
trufl. 

Thefe  are  great  and  important  queftions. 

It  will  be  proper  to  ftate  what  are  the  a£lual  breaches  of  truft, 
Paihng  of  notes,  ^r. 

2dly,  Signing  notes  for  loans  upon  pledges,  called  renewed 
pledges,  though  they  knew  at  the  fame  time  that  the  money  ori- 
ginally lent  was  not  paid. 

3dly,  Signing  notes  of  Johji  Thompfoii^  warehoufe-keeper. 

4thly,  Taking  off  all  the  checks  upon  him,  dffr. 

5thly,  Making  fever al  orders  to  put  it  in  the  power  of  Thoinp^. 
fo?!y   V/arren^  and  Woolley,  to  commit  thofe  frauds. 

As  to  the  three  firft.  they  are  a£l:ual  breaches  of  truft,  and 
the  committee-men  are  clearly  gUilty  who  have  been  concerned 
in  them. 

The  hye-Iaw  prefcribes,  that  when  notes  were  to  be  ifTued  by 
the  cafliier,  they  fbould  be  figned  by  one  of  the  committee-men, 
and  intended  as  a  check  upon  the  warehoufe-keeper  and  cafliier. 
£  404  ]        Now  feveral  notes  have  been  iilued,  without  obferving  this 
rule,  which  is  an  exprefs  contravention  of  the  bye-lav/, 

A  regiftry  of  pledges  was  kept,  in  which  an  entry  is  made  of 
the  value  of  the  goods  pawned  :  after  this  was  done,  a  new  loan 
is  made  upon  the  fiime  pledge,  to  the  fame  perfon,  and  a  re- 
ference to  the  old  number  in  the  regiftry  upon  every  new  ad- 
vance 5  fo  that  it  may  be  called  a  pedigree  of  loans  through  twenty 
dejcents. 

Now  it  is  not  in  the  nature  of  the  thing  pofhble  to  fuppofe, 
that  the  fame  perfon  wanting  to  re-borrow  could  replace  the  firft 
money  lent  j  and  therefore  at  the  out-fet  was  a  plain  and  obvi- 
ous fraud. 

I  fliall  therefore  dire6l  an  inquiry  into  the  value  of  the  goods 
in  general  which  have  been  pledged. 

As  to  the  third  breach  of  truft,  the  committee-men's  beha- 
viour, with  regard  to  Thojnpfon  their  warehoufe-keeper. 

It  is  fuch  a  notorious  fraud,  or  at  leaft  grofs  inattention,  to 
fuffer  him,  who  was  to  fet  a  value  on  all  ^  the  pledges,  to  borrow 
money  upon  them  himfelf-,  that,  1  ftiall  dire6l  thofe  who  fhail 
appear  to  be  guilty  of  it  to  make  good  the  lofs. 

As  to  the  fourth  and  fifth  breach  of  truft,  the  taking  off  all 
checks  upon  "Thomppn^  and  making  feveral  orders  to  put  it  in  the 

power 
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power  of  Thompfon,  Woolley,  and  Warren,  to  commit  thofe  TheCHARixA- 
frauds.  bleCo.voka- 

TION  V. 

They  are  not  fo  clearly  breaches  of  trtift,  though  at  the  fame  Sutton. 
time  they  appear  to  me  to  have  tended  greatly  to  the  lofs  and 
prejudice  of  the  corporation. 

But  whether  they  are  criminal  will  be  the  queflion  ?  Nov/  I 
think  the  perfons  prefent  are  only  liable  who  iflued  out  the  or- 
dci-s,  which  iuvelled  Thompfon^  IVoolley,  and  IVarrcn,  with  fuch 
powers. 

But  then  another  head  of  charge  has  been  made,  under  the 
crajfd  negUgentia,  which  has  been  divided  into  thefe  feveral 
branches  : 

ill.  The  committee-men's  non-attendance  upon  their  employ- 
ment. 

2diy,  Their  not  obferving  the  bye-law  of  law  of  laying  the  ba- 
lance of  caih  regularly  before  them. 

3dly,  Not  taking  any  notice  of  forfeited  pledges. 

4thly,  Never  once  infpe£iing  the  warehoufe  to  fee  what  num.-    [  ^05  ] 
ber  of  real  pledges  were  there. 

5thly,  Putting  the  whole  power  into  the  hands  of  ThowpfoHy 
Woolley^  and  Warren, 

Now  from  all  thcfe  an  accumulated  charge  is  made  againfl  the 
whole  body  of  dire6lors  or  committee-men. 

Confider  firft  the  foundation  of  this  general  charge. 

I  take  the  employment  of  a  director  to  be  of  a  mixed  nature  :  The  office  of  a 
it  partakes  of  the  nature  of  a  pubiick  ofhce,  as  it  arifes  from  the  ^'y^<^^or  is  of  a 

t  .  '  mixed  nature, 

charter  of  the  crown.  pubiickasanring 

from  the  charCur 

of  the  crown,  but  at  the  fime  time  is  not  an  employment  that  afieds  the  publlck  government,  fjr  none 
of  the  directors  of  the  great  comp».nes  are  rcqui;-ed  to  qualify  by  taking  the  facramenc^ 

But  it  cannot  be  faid  to  be  an  employment  affe^ling  the  pub- 
lic government ;  and  for  this  reafon  none  of  the  directors  of  the 
great  companies,  tlie  Banh^^  South-fea,  tffc*  are  required  to  qualify 
themfeives  by  taking  the  facrament. 

Therefore  committee-men  arc  moft  properly  agents  to  thofe  Committee-men 
who  emplov  them  in  this  trufl:,  and  who  empower  them  to  diretSl  ^''^  proucdy^ 

,  ^  ^       ,    ,  .        r  1  •  agents  to  thole 

and  iupernitend  tlie  airan-s  oi  the  corporation.  ^vho  employ 

them  in  the 
trufl,  to  fupcrintend  the  corporaLioa  aliairs. 

In  this  refpe£l  they  maybe  guilty  of  a£l:s  of  commiffion  or 
omiihon,  of  maUfeafance  or  non-feafance.  Vide  Doniafs  Civil 
Law  upon  this  head,  2  B,  Tit.  3.  Sec,  1^2. 

Now  where  a£ls  are  executed  wiclun  their  authority,  as  re- 
pealing bye-laws  and  making  orders,  in  fucli  cafes  though  at- 
tended with  bad  confequences,  it  will  be  very  dillicult  to  deter- 
mine that  thefe  are  breaches  of  trail. 

For  it  is  by  no  means  jufl  in  a  jLidge,  after  bad  confequences 
have  arifen  from  fuch  executions  of  tlieir  power,  to  fiw  that  tliey 
forefaw  at  the  time  what  muft  neceiTarily  liappen  \  and  dierefove 
were  guilty  of  a  breach  of  trud. 

B  b  4  Next 
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TheCHARiTA-      Next  as  to  maUfeafance  and  non-feafance, 

^^%^oN  v!^^"      To  iiiftance  in  non-attendance;  if  feme  perfons  are  guilty  of 
Sutton.     grofs  non-attendance,   and  leave  the  management  intirely  to 
A  •'rofs  non-     ot'icrs,  they  be  may  guilty  by  this  means  of  the  breaches  of  trull 
a  tSidance  in  a   tbat  are  committed  by  others. 

committee-man 

may  make  him  guilty  of  the  breaches  of  trufl:  cornraltted  by  others. 

[  406  ]  By  accepting  of  a  trufl  of  this  fort,  a  perfon  is  obliged  to  execute 
Atruftee'sfay  it  vvith  fidelity  and  reafonabie  diligence;  and  it  is  no  excufe  to 
bene^fit  f?om  die  ^^7  ^^^^       benefit  from  it,  but  that  it  was  merely  ho- 

truft,  but  merely  «'.rjry  ( I );  and  therefore  they  are  v/^thin  the  cafe  of  common 
excufrr^orHr  Vide  Coggs  Y .  Bernard,  i  Salk.  26. 

want  of  diligence  Another  obje6lion  has  been  made,  that  the  court  can  make  no- 
decree  upon  thefe  perfons  which  will  be  juit,  for  it  is  f^iid  every 
man's  non-attendance  or  omillion  of  his  duty  is  his  own  default, 
and  that  each  particular  perfon  mud  bear  fuch  a  proportion  as  is 
fuitable  to  the  lofs  arifmg  from  his  particular  negle£l^  which 
makes  it  a  cafe  out  of  the  power  of  this  court. 

Now  if  this  do6lrine  fliould  prevail,  it  is  indeed  /ayh^g  the  axe 
to  the  root  of  the  tree* 

Where  a  fupine  But  ifj  upon  inquiry  before  the  Mafter,  there  fnould  appear 
'^eared^hi  "luhe  ^  fupinc  negligence  in  all  of  them,  by  v/hich  a  grofs  com- 
cormmttec,  by   pUcatcd  lofs  happens,  I  will  never  determine  that  they  are  not 

which  acoavoii-  .^}|  oruilty  (2). 
happened,  they  are  all  guilty. 

A  court  of  equity  Nor  will  I  ever  determiine  that  a  court  of  equity  cannot  lay  held 
e''ery  b'^acli  of  everyd3reach  of  truil,  let  the  perfon  be  guilty  of  it  either  in  a 
truft,  be  it  in  a  private,  or  pubUc  capacity. 

pubiick  or  a 
private  capacity. 

There  can  bene  The  tribunals  of  this  kingdom  are  wifely  formed  both  of  courts 
injury  bur  there  of  law  and  equity,  and  fo  are  the  tribunals  of  moil  other  na- 
mufib:.  a  remedy  j-j^j^g  .  ^j^^      ^-^.^g  rcafon  there  can  be  no  injury,  but  there  muft  be 

asthetriDunaliior  1     •       1^         r  r    i  1      1         r         t       -n  1 

thiskino  iom  are  '1  remedy  lu  ali.or  lome  01  them  ;  and  tnereiore  1  will  never  de- 
mLly  f;Lii:ca     termine  that  frauds  of  this  kind  are  out  of  the  reach  of  courts  of 
)aw  and  equity  °'  ^^iw  or  equity,  for  an  intolerable  grievance  would  follow  from 
fuch  a  determination. 

In  the  prefcnt  cafe  one  thing  is  clear,  that  Sir  Jrchihaid  Grants 
Rohirfm^  Thompfon^  Btir^'oius^  and  Squire,  who  were  the  five  that 
were  engaged  in  that  confederacy,  are  certainly  hable  to  make 
good  -he  lolics  which  the  corporation  have  fuftained  in  the  firft 
place,  aiKi  tlie  committee-men  who  were  not  partners  in  this 
affair  are  liable  in  the  fecond  place  only. 
Though  the  'I'hcrcfore,  in  the  p^  efent  cafe,  I  am  of  opinion,  if  there  is  no 

cpmmutcc  wcra  evidence  to  charge  tiie  conmiittee-men  of  being  privy  to  theori- 
or^gin^aiLaud,''  g^^^'^^  defigu,  yet  tlxcy  will  be  guilty  in  the  fecond  degree,  by  con- 
ytt  tl^?y  are  nlvlug  at  the  affair,  and  not  making  ufe  of  the  proper  power  in- 
guilty  mthe  {'i-  y^fi-ej     them  by  the  charter,  in  order  to  prevent  the  ill  confe- 

cond  d.'-  e'-,  by  •  r       r         r    i  r  1 

neglefting  .0  uie  quenccs  aril-ng  frcm  lucn  a  contederacy. 

the  pcvvi-r  in- 

vcfted  in  them,      prevent  the  ill  confecjuences  arifing  from  fuch  a  confederacy. 


(l)  Ante  60.       (2)  So  3  P.  IF.  215. 


I  flialj 


in  the  Time  of  Lord  Chancellor  Hardwicke, 
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Ifhall  begin  v/ith  fuch  of  the  defendants  as  ought  to  be  dif- Th^ Charita- 
miiTed,  agaiiiM  whom  the  bill  cannot  be  fupported,  and  then  his  "^^tionv!^^' 
Lordfhip  named  feme  few  of  them  only.  Sutton. 

I  (hail  dired-^  the  Mailer  to  inquire  who  were  the  committcc-mcn 
that  figned  notes  to  T'hompfon  the  keeper  of  the  M^arehoufe,  for 
they  muil  be  refponfible  for  the  loiles  arlfing  from  thence,  which 
muft  be  made  good  by  them  or  their  reprefentatives. 

I  do  likewife  declare  thofe  committee-men  to  be  liable  who 
have  ifiued  notes  upon  loans  called  renewed  pledges,  wichout  be- 
ing figned,  and  the  loiles  from  it  to  be  made  good  by  them  or 
their  reprefentatives. 

The  Mailer  muft  alfo  (late  the  whole  lofs  the  corporation  has 
fuflained;  and  for  the  better  difcovery  let  all  books  and  papers 
be  produced  by  the  feveral  defendants  upon  oath,  and  let  tb.e 
plaintiiFs  by  their  proper  oilicers  produce  books  and  papers  on  the 
oath  of  the  faid  officers. 

The  late  Mr.  Avflabie  being  a  committee-man,  let  his  repre- 
fentative  appear  before  the  Mailer  to  be  examined  as  to  the  hand 
his  principal  had  in  this  affair,  and  to  produce  all  papers  in  his 
cuftody  relating  to  it. 

All  other  matters  muft  ftay  until  the  caufe  comes  back  upon 
the  Mafter's  report. 


Ex  parte  LticUow^  Augiift  13,  1742,  in  Liinatlcli  Petitions,        Cafe  270. 

H  E  comnnittees  of  the  lunatick's  eftate,  who  are  intitled  to  A  committee  of 
it  themfelves  after  his  death,    did,  upon  repairs  being  ertatTmay'cur^ 
wanting  in  the  real  eftate  for  barns,  -  ^c.  chufe  rather  to  lay  out  down  timber  for 
25  /.  in  buying  timber  than  take  ir  oft' the  eftate,  notwithftanding  r^P^^s  (O* 
there  was  timber  upon  it  proper  for  thispurpofe. 
Lord  Chancellor, 

I  am  of  opinion,  that  committees  of  the  real  eftate  of  a  lunatic 
may  exercife  the  fame  power  over  it  in  regard  to  cuuing  timber 
for  repairs,  as  any  difcreet  perfon  who  was  the  abfohue  owv.tx  of 
it  might  do :  and  therefore  the  committees  of  this  eftate,  muft  t  4^^  3 
make  good  this  fum  of  25/.  to  the  perfonal  eftate,  for  they  ap. 
pear  to  me  to  have  done  this  merely  with  regard  to  their  own  in- 
tereft,  as  the  reverhon  of  the  real  eftate  belongs  to  them. 

(1)  Vide  Serg'rfon  v,  Sealejy  fojl.  414..  Ex  parte  Broir.fidd,  3  Bro.  Cha.  Rep.  510. 

Hedges  verfus  Cardonuel^in  the  Paper  of  Exceptions  ^  OEloher  1 742.  Cafe  27 1  • 
Lord  Chancellor, 

>/  Cuftodium  is  wliere  a  perfon  in  Ireland \^  fiied  to  an  outlawry,     ^^'fcdtitm  is 
•^^  and  the  plamtift  m  the  atlion,  upon  an  application  to  tiie  lands  belonging 
court  of  Exchequer  there,  has,  by  virtue  of  a  cujtodium  iiTuing  to  an  outlaw, 
from  thence,  the  pofleinon  of  the  lands  bejon^inar  to  the  out- ^I'^^^.l^*? '^f 

^  *^  o    t)  plaintiff  bv  the 

law.  -  court  of  Exche- 

quer in  Leluiid. 

Where 
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"^'^^'lere  the  party  who  takes  the  exception  did  not  lay  a  ma- 
terial piece  of  evidence,  which  he  had  then  in  his  power,  before 
Where    -  .nor  the  Miiftcr,  to  which  the  error  in  the  Mafter's  report  is  owinn-, 

in  a  Malt?"  5  ■:  n       l  -n.  ir    /-I  .  ,  .  ^ 

reporfe  is  o  wing  ^ourt  Will  not  du'ea  the  Mafter  to  review  his  report^  upon 
to  apai-tv's  not  any  Other  terms  than  the  exceptant's  giving  up  his  depofit. 

layijig,  a  material 

piece  <>i  ev,.Ience  before  Kirn,  the  court  will  not  dire£l  him  to  review  his  report,  but  upon  the  except- 
ant's giving  up  his  depoilt.  ' 

?on^.heT4  '^^  ^^^'^^  ^'^^  ^^'^'"^^  reafoning  as  in  the  cafe  of  appeals 

the" appellant '  ^^^m  the  Rolls,  where  upon  a  petition,  the  perfon  appealing 
may  bsht  into  may  be  let  into  new  evidence,  which  was  not  read  at  the  Roils  i 
^•&lcTwRznlt  ^'^^'-^      '^^  ^^^^  entirely  his  fault,  that  it  was  not  read  there,  it 

lead  there,  pro-  will  not  be  allowcd  him  upon  any  other  terms,  than  giving  up 

videdhewiligivc  bis  dc'ioflt. 
iiohis  depofic.  ^ 

Cafe  272.  Humphrey  YQx{\x^  Morfcy  Ocloher  i^,  1742. 

An  heir  is  in-  A  Bill  was  brought  againft  the  executor,  and  heir  at  law  for  an 
001^(0,^' it  account  of  real  and  perfonal  aliets ;  and  the  doubt  v/as^. 

is  the  law  which  v/hcthcr  the  heir  at  law  fliould  be  allowed  his  cofts. 

calii  the  delcent 

upon  him  J  othcrv/Ifc  as  to  an  executor,  becaufc  he  may  renounce  (2). 

Lord  Chancellor, 

Executors  fhall  not  have  cofts,  becaufe  they  may  renounce, 
but  it  is  the  law  which  cafts  the  defcent  upon  the  heir,  and 
that  differs  his  cafe  from  executors,  and  if  he  has  accounted 
juilly  for  fnch  money  as  is  come  to  his  hands,  it  certainly  in- 
titles  him  to  his  coils  ;  and  therefore  I  fhall  direct  accord- 
ingly. 

(0  BicJ.-J-hv.  Buhdph,  1  P,  W,  2?^$.         (2)  Fide  Eq,  Ahr.    125.  note  {a). 
Luxton  V.  Siephc/iSi  3 -^^        373'    i'Ftbb      Humphrey  \ .  Moor d  ante  108.  U'vedale 
V.  Cla-vcrd::;,  po/i.  424.     Ber?iey  v.  Ejre,      v.  U-uddak,  poft.  3  vol.  II 9. 
poji.  3  vol.  307.    Blowei'V.  Morrets^  pojL 
3  vol.  772. 


[  409  ]  -S/'r  yohn  Rohinfon  Ytx{\xz  Gumming j  OBober  1 6,  1742. 

Cafe  273. 

Ifapcribnwho   "T  T  Came  before  the  Chancellor  upon  exceptions  to  a  Mafter's 
a"  lew 'of report,  who  had  allowed  the  defendant  120/.  the  value  of 
marriage,  and  a  prefcnts  he  had  made  formerly  to  the  plaintiff's  wife. 

reafonable  ex- 

pedt:\tion  of  fuccefj,  gives  prefents,  and  the  lady  deceives  him  afterwards,  the  prefents  ought  to  be  re- 
lurnci'i,  or  the  value  of  them  allowed 

Bi'.'.  where  nvide  to  introduce  a  perfon  only  to  a  woman's  acquaintance,  he  is  looked  upon  in  the  light 
of  an  rciventurer  j  and  if  he  lofes  by  the  attempt,  muft  take  it  for  his  pains,  efpecially  where  there  i§  a 
difprc portion  between  the  lady's  fortune  and  his. 

The  cafe  which  the  defendant  makes  is  this,  that  he  being  a 
particular  friend  of  Mr.  Sheffield's,  the  grandfather  of  Mrs.  Robin- 
Jon,  who  was  about  fixteen  at  the  time  of  his  death,  had  made  her 

feveral 


In  tlie  Time  of  Lord  Chancellor  Hardwicke. 


feveral  valuable  prefents  ;  and  tliat  Mr.  Sheffield  hj  bis  will  lias  I^obinson  v, 
exprefsly  devifed  Iiis  whole  eftate  to  the  defendant,  in  cafe  he  ^^^^^'^^g, 
•iliould  marry  his  grandaughter,  which  lliews  that  he  approved  of 
the  match,  and  had  Uke wife  made  him  executor. 

The  plaintiiT'iiifirts,  that  the  defendant  had  infinuated  hlmfelf 
too  much  into  the  favour  of  this  old  man,  and  that  the  young 
lady  had  never  given  him  the  ieall  encouragement,  as  his  cir- 
cumftances  were  by  no  means  equal  to  hers,  flie  being  a  very 
great  fortune,  and  he  liaving  only  loo  /.  per  ann.  at  moil. 

Lord  Ciiancellok, 

I  think,  in  cafes  of  this  nature,  thefe  rules  may  be  laid  down. 
That  if  a  perfon  has  made  hi.>  addrcfles  to  a  lady  for  fome  time, 
upon  a  view  of  marriage,  and,  upon  reaforiable  expccl:anon  of 
fuccefs,  makes  nrefcnts  to  a  confiderable  value,  a' id  ihe  tliisiks 
proper  to  deceive  him  afterv/ards,  it  is  very  right '  'in t  the  pre- 
lents  themfelves  iliould  be  returned,  or  the  value  of  them  al- 
lowed to  him  :  but,  where  prefents  are  made  only  to  i introduce 
a  perfon  to  a  woman's  acquaintance,  and  by  mean ;  rj  i'  .ofto 
gain  her  favour,  I  look  upon  fuch  perfon  only  in  the  tigi)*:  of  an 
adventurer,  efpecialiy  v/here  there  is  a  difproportion  betvreen  the 
lady's  fortune  and  his,  and  therefore,  like  all  other  adventurers, 
if  he  will  run  rifques,  and  lofes  by  the  attempt,  he  muft  take  it 
for  his  pains:  the  defendant's  cafe,  upon  all  the  circumftances, 
being  a  good  deal  of  this  fort,  I  am  of  opinion  the  Mafter  ougiit 
not  to  have  allowed  him  the  value  of  the  prefents  and  thciCiore 
the  plaintifl'is  right  in  the  exception. 

There  were  other  exceptions  in  the  fame  caufe. 

At  the  time  of  the  decree,  the  court  dire(£led  that  Mr.  Cum-     [  410  j 
mnig  fjiould  be  allovt^ed,  upon  his  oath,  fuch  funis  as  he  had  ex- 
pended in  a  caufe  relating  to  Mr.  SheffJeid's^n/Wl. 

An  exception  was  taken  to  the  aiiidavit,  that  it  was  too  loofe, 
Mr,  Cuinmiug  fwearing  only,  that  he  had  expended  the  frveral 
fums  contained  in  Ids  account,  to  the  bcPc  oiMii^  ki.ov.-leclge,  re- 
membrance, and  belief ,  and  that,  in  feveral  of  the  itaus^  he  d<^es 
not  mention  the  time  it  v.'as  paid,  nor  to  whom,  or  for  v*hat  the 
fums  were  paid. 

Lord  Ch>\ncellor, 

The  exception  muft  be  allowed,  becaufe  where  at  law  a  per-  "Vhsn  atl.iwa 
fon  upon  an  account  is  allowed  fums  under  40  j-.  on  lus  oath,  it  is  count" h^Hovved 
not  fuiiicient  that  he  fv/ears  to  his  belief  only,  but  he  mull  fwear  fums  under  40^. 
to  the  facl  :  fo  in  dire61ions  under  a  decree,  thnt  the  perfon  upon  ^  ^'^^  ^^"^ fi^ 
an  account  fnouid  be  allov/ed  fuch  fums  as  he  fv/ears  he  has  aclu-  tivelv,'ana  notto 
ally  expended  ;  it  is  not  fufEcient,  as  in  this  cafe,  that  he  be-  liis  belief  cniyj 
lieves  he  paid  tliem,  but  he  mull  i:)eremptorily  fwear  to  the  J:'^ 

fad.  matter  are  given 

under  a  decree  in  this  court,  that  he  mufc  peremptoiily  fwaar  Co  the  fact. 

Though  a  Mailer,  under  fuch  direcSlion  as  in  this  decree,  has 
an  implied  power  of  fettHng  the  athdavit  the  perfon  is  to  make, 
yet,  to  put  it  out  of  all  doubt,  I  wdll  fpecify  it  now ;  and  will 
?ilfo  dire6l  the  Mailer  to  review  his  report^  aad  to  give  Mr. 
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Robinson  v.    C;/7;27.^.7;^  ?.n  opportunity  of  clearing  up  the  doubts  tliatarlfe  upon 
euMMjNG.  account. 

Another  exception,  th^it  My.  Ci/mmmgy  in  his  account,  ought 
.  to  have  made  annual  refts  ;  and  that  from  time  to  time  he  fhould 
have  applied  the  aff^ts  as  they  came  in,  to  pay  off  fome  part  of 
the  principal  and  inteiePt  due  upon  his  own  bond^  and  not  charge 
a  grofs  fum  in  one  Uem  for  fifteen  years  intereft. 
LoP.D  Ckancellor, 
Thc  eourt55-        In  the  common  direftions  for  taking  an  account  of  the  rents 
reas«,-zWrc/?.-  Q£j.g  ctiealcibte,  the  court  have  dneOced  ammai  re/Is  to 

in  an  account  oi  .        ^  .  ' 

the  rents  of  real,  bc  made>  but  uot  ui  accouiu  ol  perloual. 

but  not  of  peifo- 
nal  eftate. 

A  mortgagee  FoT  if  a  mortgagee  enters  into  poffefTion  of  the  eftate,  he  does 
by  enteriiig  into  Iqy  his  ov/n  act  render  himfelf  accountable  for  what  he  receives, 
poiremon,byhio  -^.^  aifcharp-c  of  his  -orincinal  and  intereft,  and  it  is  in  this  cafe  that 

own  act  rTi^liCo  .        ^  ^  . 

himfelf  account-  the  dircftion  of  annual  refts  is  made  [i), 

able  y  and  it  is  in 

this  cafe  the  direction  of  annual  reils  is  given* 

[411  ]       But  if  a  mortgagor  comes  with  only  half  the  debt,  and  offers 
it  to  tlie  mortgagee,  he  is  not  obliged  to  take  it. 

The  prefent  cafe  of  an  executor  is  quite  different,  for  it  is  not 
an  office  of  his  own  feeking,  but  very  proper  that  fomebody, 
cither  as  executor  or  adminiftrator,  fhould  colled  in  the  aflets, 
and  if  he  happen  to  be  a  bond-creditor  him.felf,  the  court  never 
direft,  that  if  any  fums  come  into  his  hands,  that  he  fnould  from 
time  to  timiC,  by  piecemeal  difcharge  the  principal  and  intereft  of 
his  bond  ;  for  he  may  firft  difcharge  ail  other  demands  againft  his 
teftator's  eftate  before  his  own  ;  and  unlefs  it  had  appeared  that  a 
confiderable  fum  was  left  in  his  hands,  fufficient  to  pay  off  his 
bond  entirely,  over  and  ai)0ve  vvdiat  was  due  upon  other  demands, 
there  could  be  no  ground  for  this  exception  j  and  therefore  over- 
ruled it. 

An  executor,  by  As  to  what  Mr.  Attorney  General  fays,  that  upon  a  plene  ad-* 
^"l  ^^^f  l  ''^^'^  ^'■^^V^^'^r/zi;;/,  if  it  had  appeared  there  was  enough  only  to  pay  half 
retain  to  pay"his  ^'^^  ^^^^  '^^^  ^^"'^  cxccutor's  hand,  the  jury  muft  have  found  a  ver^ 
■  own  dehi,  butis  di6l  agviinft  him,  it  cannot  be  fupported,  for  no  court  would 
tT^'^^in^'trT  I'^ave  direded  ajury  to  give  fuch  a  verdi6t,  becaufe  an  executor, 
where  there  are  by  an  eftablifticd  rule  of  law,  may  retain  to  pay  his  ov^n  debt  (2), 
not  aflets  enough  but  is  not  obliged  to  take  in  part  only. 

to  pay  the  whole.  The  defendant  took  an  exception,  that  the  Mafter  had  not 
allowed  him  any  intereft-  on  two  years  and  a  half  arrears  of  an 
annuity,  which  he  had  purchafed  of  the  teftator  Mr.  Sheffeld, 

It  was  a  grant  of  an  annuity  by  way  of  mortgage,  and  a  power 
to  the  annuitant  to  enter,  in  cafe  of  arrears,  and  to  hold  till  he 
was  fatisfied  all  arrears,  and  all  his  cofts  and  damages,  but 
in  this  cafe  the  annuitant  has  not  entered  for  default  of 
payment. 

(i)  Gould  v.  Tancred,  poji.  534,    (2)  I  Roll,  Ahr.  922.  (L)        l.  10  Mod.  496. 

LoRB 
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Lo!?D  Chancellor,  ^  eu^'/''^"-' ^' 

There  is  no  inihince  where  the  court  has  ever  allowed  intereft  ^-mming. 
upon  the  arrears  of  fuch  an  annuity,  if,  ^indeed,  the  annultair. ''^'-'"^^^ 
had  entered,  and  been  in  poiTelTion  of  the  eflate  charged  Vvith  it,         and  hi"' 
the  court  would  not  have  oblig<^ '  him  to  have  quitted  the  pclTef-  poffeifion  of  the 
fion,  unlefs  the  grantor  had  agreed  to  allow  him  incereft  for  the  ^■^'^'^ 
arrears  of  this  annuity  down  to  the  day  ( i ).  court  wiii  not 

oblir  j  hini  to 

quit  the  poffeffion,  till  the  grantor  allows  him  intereft  for  the  arrears  of  his  annuity. 

Ferrers  verfus  Ferrers^  {^Vide  Caf.  in  the  time  of  Lord  Ch.  Tal- 
bot, 2  )  was  dvHerent  from  this,  becaufe  it  was  her  jointure,  and 
intereft  upon  th-^  arrears  of  the  annuity  was  allowed  her  by  way 
of  maintenance,  and  as  a  compenf^ition  for  the  debts  (lie  had  con- 
tracled  in  the  mean  time  ;  therefore  this  exception  muft  be  over- 
ruled. 

(l)  See  Drapers^  Company  v.  Da-vis,  ante  2 1 1.    Nr.vman  v.  AuJin^,  pofc.  3  vol. 

579- 


Serge/on  vtr{ns  Sealey,  OMer  2^,  1742.  [  4^2  ] 

Cafe  274. 

R.  Attorney  General  ohjeBed  to  the  reading  an  inquiTi-  Anlnquifzcioiiof 
tion  of  lunacy,  becaufe  it  is  offered  as  evidence  to  a!ie6f  l^J^^^cy  is  dvays 
the  right  of  a  third  perfon,  and  as  it  likewife  had  a  retrofpedi:  of  read,  but  7^  not 
eight  years.  co:  ciufiv?  cvi- 

Lord  //^r^w/V/^^  over-ruled  the  objection,  and  faid,  that  irqui-  ^J^'^'^'j-^^^^.^l^" 
fitions  of  lunacy,  and  likewife  other  inquifitions,  as  pojl-  juortem^      //  ^  ^^/y 
^c.  are  always  admitted  to  be  read,  but  are  not  conclufive  evi--^'^'*^,"^  ^^^^TjV^ 
dence,  for  you  may  traverfe  them  if  you  pleafe.  /^C^  ^  J/^^ -  <S ^ 

By  the  inquifition,  the  jury  found  Mr.  Samuel  Pitt  a  lunatic, 
without  lucid  intervals,  eight  years  back,  fo  that  it  took  in  tli^  , 
time  of  the  tranfadlion  with  his  fon  about  laying  out  fome  part  of 
his  perfonal  eftate  in  the  purchafe  of  real  for  the  lunatic's  be- 
nefit. 

The  two  witnelTes  to  encounter  the  inquifition  and  to  prove  Mr. 
Samuel  Pitt's  fanity,  (one  of  which  was  his  apothec?ry};  fwcar, 
his  underftanding,  at  the  time  of  this  tranfaclion,  v.  as  foniewhat 
impaired  from  his  paralytick  diforder,  but  that-it  did  not  totally 
deprive  him  of  it ;  and  that  his  memory  would  ferve  liim  to  give 
an  anfwer  to  a  fhort  queflion,  but  not  to  one  of  any  length. 

The  principal  point  was,  Whether  ni'jney  belonging  to  a  ^, 
perfon,  who  is  fuppofed  to  be  a  lunatick,  and  which  has  been     tn^u^^rj.j^p'^^yf  . 
laid  out  in  land,  does  not  ^2'// belong  to  thofe  perfons  v/ho  would  lunacy,  a  oerfja 
have  been  intitied  to  the  money  at  the  time  it  was  converted  into  ^'^'^^^  ^ 

real  eflate;  and  whether  the  property  of  a  lunatick  can  be  altered  made'a'^pu/chare 
in  a  ly  rcipeft  whatfoever ;  or  whether  this  court  can  give  it  to  a  widi  the  auuio- 
di^eient  reprefentative  than  the  law  would  have  done.    Fide  ^^jy '^^.f  l^^l 
Ridler  verfus  Ridler,  Eq.  Caf.  Abr.  279.  court  win  not 

churfge  rhe  dif- 

jio/ltion  that  has  been  miide  of  this  fum  of  money,  but  the  purch-Ue  will  I'rand. 


LoRO 


4' 2  CASES  Argued  and  Determined 

Sergesonv;         LoRD  CHANCELLOR, 

Sealey.         rpi^^  general  quciHon  in  this  cafe  is,  Whether  there  is  fufii. 

cent  ground  in  a  court  of  equity  to  fet  afide  this  purchafe,  which 
coil  102  1  /.  and  to  confider  it  as  perfonai  tftate  ? 

A  lunatick  is  cert.iinly  capable  of  taking  by  way  of  grant  (i), 
and  therefore  this  eflate  has  vefted  in  Mr.  Samuel  Pitt^  and  might 
defcend  from  him. 

I  will  confider  firft,  whether,  upon  making  this  purchafe  in 
1724,  this  gentleman  was  no?i  compos  me?it'rs» 
V    £413  ]        There  is  not  at  prefsnt  before  me,  fufficient  evidence  to  fatisfy 
nie,  that  he  was  abloluteiy  a  limntick,  or  7ion  compos. 

As  to  the  inquifition,  the  jury  have  carried  it  too  far,  in  find- 
ing him  a  lunatick,  as  his  incapacity  was  owing  to  e  diftemper  5 
they  fhould  have  found  that  he  was  not  capable  of  managing  his 
own  affairs,  and  not  properly  that  he  was  a  lunatick. 

"When  I  admitted  the  inquifition  to  be  read,  I  faid  it  was  not 
conclufive  evidence ;  for  it  is  not  conclufive  as  to  the  point  of 
time  of  taking  the  inquifition,  much  lefs  as  to  the  rctrofpeft  of 
eight  years,  for,  notwithftanding  fuch  inquifition,  there  are  nu- 
merous inilances  of  a  fubfcquent  inqu!i:y. 

'I'he  evidence  before  nse  Is,  that  he  lived  with  his  own  famdly 
after  he  had  the  paralytick  diforder,  as  well  as  before,  and  that 
he  was  affiiled  in  the  management  of  his  affairs  by  his  only  fon 
and  his  fteward. 

And  at  the  very  time  the  purchafe  was  depending,  the  fup- 
pofed  lunatick  himfelf  rode  out  to  infpe6t  the  eftate  which  was 
intended  to  be  bought. 

Now,  can  it  be  fuppofed,  that  the  family  would  have  inade 
all  this  unneceflary  parade,  if  they  had  not  thought  Pvlr.  Pitl  ca- 
pable of  judging. 

There  are  a  great  many  inftances  of  apoplexies  turning  to  pa- 
ralytick diforders,  which  may  at  firfc  affetl  only  the  members 
and  organs  of  the  body,  and  by  degrees,  as  the  weight  of  the 
diftemper  increafes,  may  affe6f  the  memory  and  underitanding. 

In  1724,  this  purchafe  v/as  made,  and  the  inquifition  v.' as  not 
till  1726,  two  years  after  ;  and  though  the  jury,  out  of  a  neccflary 
caution,  have  found  it  with  a  retrofpcB  of  eight  years,  in  order 
to  take  in  alienations  ;  yet  I  fhall  not,  for  that  reafon  only,  dire6l 
a  further  inquiry. 

The  purchafe  appears  to  have  been  a  reafonable  a6^,  and  no 
evidence  to  (hew  it  otherwif^,  and  yet  it  is  faid,  Mr.  P/// being 
a  lunatick  at  the  tirno,  the  court  will  not  vary  the  property  (2}, 
and  has  been  compaied  to  the  cafe  of  infants. 
Where  there  IS  is  true,  in  the  cafe  of  infants  ic  is  fo         and  upon  applica- 

application  to    .  '  -   i    •  r       i     m        •     i  i 

the  court  to  Iry   tiou  to  tiic  court  to  lay  out  part  ot  their  pcricnai  eitate  in  land, 

out  part  of  an 

infcint's  pcrfonal  eftate  in  land,  if  he  dies  before  21,  or  does  not  approve  v*hcn  he  comes  of  ago,  the 
property  will  not  alter. 

(1)  Co.L'tt.  2.b.    PnLf.  51.  rs)  Pule  Tullitv,  Trdiit,  A?nh,  370. 

(2)  Ex  parte  Marchionefs  of  Ann  and  ah  ^      lm<jood  V.  IwjnC}  Amh,  4I7. 
Amb.  80.   Ex  parte  Grimjione,  Anih.  706. 

Vidt  et'iain  eac  faric  BromjiAd^  3  Bro,  Gba, 
Rep.  CIO. 

^  ^  it 
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It  is  always  granted  v/ith  a  faho^  that  if  the  infant  dies  before  2 1 ,    Sergescn  y. 
ordo  s  not  approve  of  the  puicliare  when  he  conicb  v)f  age,  that  ^^^^'^^ 
the  property  (hall  not  alter. 

But  the  cafe  here  is  quite  different,  the  perfon  lives  in  his  own 
fanniy  as  he  did  before  this  p;iralytick  diforder,  and  alfo  confcnts 
to  the  purchafe  two  years  before  any  legal  inquifition  into  his  ca- 
pacity i  and  would  it  be  right  in  the  court  to  overturn  ads  that 
are  done  with  the  concurrence  of  the  whole  family,  and  in  a 
reafonable  manner  ?  If  I  did,  I  am  fure  it  would  be  attended 
with  numerous  inconveniences. 

Here  is  in  this  cafe  the  ftrongeft  circumftance  in  the  world  ; 
but  one  fon,  who  mud  have  been  heir  of  the  real  eft  ate,  if  not 
difpofed  of  otherwife,  and  intitled  to  the  perfonal  eftate  if  his 
father,  the  fuppofed  lunatick,  died  inteftate. 

Though  it  is  very  true,  the  court  will  not  order  the  perfonal  ^"^^^  co^rt  ^aa^e 
eftate  of  a  lunatick  to  be  turned  into  real  eftate,  yet  there  have 
been  applications  to  this  court  to  lay  out  part  of  his  perfonal  pcnonai  eftate 
eftate  in  repairs  (i),  or  even  upon  improvements  of  his  real     be  laid  cut  in 
eftate,  and  the  court  have  allowed  it,  if  the  next  of  kin  at  that  ^pon^Tmpiov-r" 
time,  who  if  he  was  dead  would  be  intitled  to  his  perfonal  eftate,  ments  cf  hkreai 
do  not  fliew  any  reafon  againft  it    and  fuch  an  order  of  the  court 
has  been  even  binding  upon  other  perfons  who  were  not  confent- 
ing  to  the'order  at  the  time  it  was  made,  but  happened  to  be  the 
next  of  kin  at  the  lunatick's  death. 

Therefore,  as  this  purchafe  \^^as  a  reafonable  a61:,  and  done 
with  the  approbation  of  the  only  fon,  and  as  tlie  court  ought 
efpecially  to  give  the  turn  of  the  fcale  in  favour  of  an  heir,  I  am  of 
opinion  there  are  no  grounds  foi  the  court  to  change  the  difpo- 
fjtion  that  has  been  made  of  this  fum  of  money,  but  tlie 
purchafe  rauft  ftand. 

There  was  another  point  made  in  this  caufe  (2). 

Wllilam 

(1)  Vide  ex  parte  Lzidhi.v,  ante  407.       a  dirpofition  orthe40oo/.  chiefly  m  fa- 

(2)  The  ftiite  of  this  part  of  the  cafe  vour  cf  her  fon  SainueL  la  January 
from  the  Regiller's  book  is  as  follows :  1731,  previous  to  her  marriage  with  the 
Upon  the  marriage  of  'Jane  Palmer  with  detendant  Speke^  Jane  enrers  into  arti« 
William  Pitt,  Jane's  ejiate  was  fettled  cies,  whereby  Ihe  declares,  that  it  ihaii 
upon  William  Pitt  for  life,  remainder  to  be  Hvviul  for  her  intended  hufband  to 
the  firll  and  other  fons  in  tail,  re?nainder  raife  2000  /.  (part  of  fiiid  40CO /.)yc>f 
to  the  right  heirs  of  William  Pitt.  There  his  onvn  uje  ;  and  Speke  ccvenants  to  con- 
was  a  power  for  y^^/f  to  charge  the  eilate  vey  lauds  for  fecuring  the  iaid  20C0/. 
with  4000/.  for  fuch  perfons  as  fhe  but  in  truft  neverthelefs  10  permit  .S/5(?i(r 
fhould  by  deed  or  i':; ill  duly  executed  ap-  to  take-  the  profits  of  thofe  lands  during 
point.  This  fetilement  was  dated  29  his  and  Jo.ne\  lives,  and  then  in 
and  30th  O^oheTy  1717.  William  Pitt  tru'^,  for  railing  the  laid  icoo  L  for 
died  in  1725,  leaving  i'^wz/^-/ his  fon,  who  the  younger  children  of  that  marriage: 
died  an  infant  in  1738.  Mrs.  Sergefn  h  if  no  children  then  for  Samuel.  A 
heir  at  law  both  to  William  Pitt  and  power  was  referved  to  J^^n:  to  make 
^^zwAtd-/ the  infant,  on  whom  the  remain-  a  difpofition  of  the  o;hcr  2000/.  and 
der  in  fee  of  th£  above  eftate  has  defcend-  the  rell  cf  her  perfonal  cilare  by  her 
ed.  In  Augicji  173 1,  Jane  makes  her  wiil.  The  number  of  witaeiTes  to  thefe 
,wiil  attefted  by  thre$  -vjitntjja^  and  makes     articles  docs  not  appear.     Mrs.  ^pcke 

makes 
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^SeTl^ey^*  ^^'■//m^^  P/V/the  fon  of  Samuel  Pitt  married  Mrs.  ^ele,  and 
EALEY.  by  the  marriage  articles  it  was  covenanted  that  if  there  fliould  be 
S^C.  cited  iVef.  Qv^g  f^j-j  qj^j^^  and  no  younger  children,  and  the  wife  (hould  fur- 
A  wife,  in  cafe  vive  the  hufband,  that  Ihe  fhould  have  the  power  of  difpofing  of 
flie  furvived  her  4000 /.  by  deed  or  Will  cxccuted  in  the  prefence  of  three  wit- 
dJ'e^e  we.rrfo        ^'^^  perfon  fhe  fhould  appoint,  and  this  fum  was  to  be  a 

you.ngei-  cliii-    charge  upon  the  real  eftate  of  the  hufband. 

dren,   ,ad  a 

power  of  difpofing  of  4000/..  by  deed  or  will,  executed  in  the  prefence  of  three  witneffes,  and  this  fura 
was  a  charge  on  che  real  effcate  of  the  huiband. 

Before  her  fecond  marriage,  fhe,  by  articles  executed  in  the  prefence  of  two  witneffes  only,  appointed 
aooo/.  out  of  the  40C0/.  to  be  for  the  ufe  of  her  intended  hufband  j  the  remaining  2000/.  fhe  difpofes  ' 
of  by  will,  but  does  not  execute  it  in  the  prefence  of  three  witnefles.   Lord  Hardivicke\it\^y  that  the 
articles  were  a  good  appointment  of  the  2000/.  for  the  benefit  of  her  fecond  huiband. 

[415  ]  Mr.  William  Pitt  died,  leaving  only  one  fon  Samuel  Pitt  the 
younger,  who  lived  to  be  only  nineteen,  and  dying  before  he 
came  of  age,  his  real  eftate  defcended  upon  Mr.  Sergefon^  the 


makes  a  codicil  didy  executed^  and  there- 
by ccnjinns  her  will  and  gives  the  refidue 
of  her  perfon al  ellate  to  her  fon  Samuel, 
There  was  no  ifTue  of  the  marriage. 
The  defendants  Speke  and  Crutfe  (who 
are  executors  to  Samuel  the  infant)  infill, 
that  fo  much  of  the  4000/.  as  was  not 
appointed  by  the  articles  in  favour  of 
Spekc,  is  a  charge  upon  the  real  eftate 
defcended  to  the  plain tiiTs,  and  ought 
to  belong  to  them  as  executors  of  Sa- 
?nu€l  by  virtue  of  the  aforefaid  will  and 
codicil  of  Mrs.  As  to  the  fum 

**  of  4000/.  which  Jane  Pitt  by  virtue 
'*  of  the  fettlement  30th  Odober  1717, 
**  had  a  power  to  charge  on  her  own 
*'  real  eilate  his  Lordfhip  declared,  that 
'*  the    fame  is  a  charge  on  the  faid 
**  real  eitaie,  and  his  Lord  (hip  directed 
**  the  Mailer  to  compute  ioierefton  the 
fum  of  20C0/.  part  of  faid  fum  of 
"  4000  /.  from  the  end  of  one  year  after 
*'  the  date  of  faid  articles  cf  27i:h  of 
^*  January  17^1,  at  the  rate  of  4./.  per 
**  cent,  per  avjium  ;  and  to  take  an  ac- 
**  count  (;f  the  rents  and  profits  of  the 
premiiTes,  whereon  faid  fum  of  4000  /. 
•*  was  charged,  which  accrued  from  the 
**  end  Of  one  year  after  tht  date  of  faid 
articles,  which  were  received  by  the 
defendant  Speke^  (he  having  married 
*'  Ja7ie  the  mother  and  guardian  of  faid 
infant  Samuel  Pht)  ;  and  what  ftiall 
"  be  coming  on  account  of  faid  rents 
«*  and  pr'>fits  is  to  be  applied  towards 
*•  keeping  dinvn  the  intere/i  during  the  I'fe- 
•*  time  of  [aid  Samuel  Pitt  the  infant  :  and 
his  Lofuflnp  declared,  that  the  fur- 


plus  of  the  interefl  of  the  faid  fum  of 
zooo/.  which  accrued  during  the  life- 
time of  faid  Jane,  late  the  wife  of  the 
defendant  Speh^  belongs  ro  faid  de- 
fendant Spel-e:  and  his  Lordfliip  di- 
reOed  the  Mairer  to  compute  in cerefl 
on  the  lum  of  icoo  I.  refidue  of  faid 
fum  of  4000/.  from  the  time  of  the 
death  of  faid  Jane  lare  wife  of  faid 
defendarft  Speke^  at  the  rare  of  4/.  per 
cent,  per  annum :  and  that  the  faid 
principal  fum  of  4000/.  together 
with  fo  much  of  the  intcreft  ror  the 
fum  of  20C0/.  part  thereof  at  4/.  per 
cent,  as  fhall  not  have  been  difcharged 
by  the  rents  and  profits  of  faid  eilate, 
during  the  life-tijne  of  Aiid  Samuel 
Pitt  the  infant,  and  the  v^'holeintereft 
at  the  fame  rate  from  the  time  of  his 
death,  and  in:erelt  for  the  fum  of 
2000/.  refidue  of  faid  4000/,  from 
the  lime  cf  the  death  of  faid  Jajie^ 
be  raifed  by  fale  or  mortgage  of 
faid  eftate;  and  the  faid  princippd 
fur.:  of  4C00/.  when  raifed/to  be 
paid  into  the  bank  in  the  name  and 
with  the  privity  of  the  Accountant- 
Gcneral,  &c. ;  and  the  furplus  inte- 
reft  Oi  the  faid  firft  mentioned  fum  of 
200c/.  part  thereof  over  and  above 
what  lh>ili  have  been  difcharged  by  the 
relets  and  prcfitj  received  during  the 
life-time  of  laid  Jane,  is  to  be  paid  to 
faid  defendant  Spche-,  the  refidue  of 
theintereli  of  faid  fum  of  4000/.  to- 
gether v.'ith  the  principal  is  to  be  paid 
into  the  bank  in  the  manner  afore- 
faid/'   Reg.  Lib,  B.  1742.  fob  599. 

plaintiff's 
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plaintiff's  wife,  who  is  great  niece  of  Samuel  the  elder,  and  heir   SxteiJoN  r. 
iit  law  to  him,  and  to  WiU'iam  Fiit  his  fon,  and  to  the  infari-t  Siaibt. 
Samuel  the  younger,  the  grandfon  oi  Samuel  the  elder. 

After  the  death  of  Mr.  JVilliam  Pitt,  Mr.  Speke  marries  the 
widow,  but,  before  her  fecond  marriage,  fhc  by  articles  exe- 
cuted in  the  prefence  of  two  witnefTes  only,  appoints  the  fum  of 
2000/.  out  of  the  4000/.  to  be  for  the  ufe  and  benefif  of  her 
intended  hufband,  during  the  coverture  and  after  her  death,  to 
her  fon  Samuel  Pitt» 

The  other  2000/.  (he  makes  a  voluntary  difpofitlon  of  by  will, 
but  did  not  execute  it  in  the  prefence  of  three  witnelTes* 

Lord  Chancellor, 

The  queftion  is.  Whether  the  articles  entered  into  upon  Mrs. 
Speke's  marriage  with  Mr.  Speke  amounts  to  an  appointment  within 
the  power  ? 

I  am  of  opinion,  that  it  is  a  good  appointment  of  2000/.  for  Thoagh  the  ap- 
the  benefit  of  Mr.  Speke  ;  and  notvvithftanding  it  is  in  lifted  that  it  pointment  here 
is  a  defedlive  appointment,  becaufe  there  are  only  two  witnefTes,  ^xpre^ffed^and ^ 
yet  this  court  will  fupply  the  defe6^-,  where  it  is  executed  for  a  in  an  informal 
valuable  confideration,  much  more  where  it  is  an  execution  of  a  manner,  yet  be- 
truft  only  :  and  though  the  appointment  is  inaccurately  expreifed,  '"v^i^^eltnCil 
and  in  an  informal  manner,  it  fliall  ftill  amount  to  a  grant  of  the  deration,  this 
2000/.  to  Mr.  Speke 'y  and  if  it  amounts  to  a  grant,  what  is  the  court  win  fupply 
tffea  ?  Why,  that  Mr.  Speke  fhall  have  the  whole  ufe  and  bene- 
fit  of  it  during  the  coverture  j  and  falls  exa£lly  within  the  reafon 
Csf  Lady  Coventry's  cafe  ;  where  a  tenant  for  life,  with  a  power  to 
make  a  jointure,  covenants,  for  a  valuable  confideration,  to  exe- 
cute his  power,  this  court  will  fupply  a  defe<!5^ive  execution,  or 
SL  non-execution  againft  the  remainder  man  (  i ). 

The  next  quefiion  is,  as  to  the  remaining  2000  /. 

This  was  not  an  appointment  for  a  valuable  confideration,  but  The  will  under 
only  a  voluntary  difpofition,  and  therefore  as  the  will  under  vvhich the 2000/. 
which  the  2000/.  is  given  was  not  executed  in  the  prefence  of 
three  witnefTes,  it  has  not  purfued  the  power,  and  confequently  as  it  has 

was  a  void  appointment,  fo  that  this  2000/.  funk  in  the  infant's  ^'^^  p^irfued  the 

realefl-ate  power,  by  being 

real  CiiacC.  ^  executed  in  the 

prefence  of  three  witnefles,  is  a  roid  appointment,  and  flnks  Into  the  real  eftatc 

There  Is  another  queftion  which  relates  to  the  intereft  of  the    [  416  J 
loco  /.  appointed  to  Mr.  Speke^  by  the  articles  before  his  mar- 
J^iage.  ^  ^  ^ 

And  it  is  infifted,  that  from  the  time  of  the  articles  executed, 
intereft  commenced,  and  that  it  ought  to  have  been  kept  down 
by  the  infant  during  his  life.  ^ 

It  is  maintained  upon  thefe  grounds:  ift,  That  the  infant 
was  only  tenant  in  tail,  remainder  in  fee,  and  that  the  remainder 
in  fee  never  coming  into  poffeffion,  he  was  liable  to  keep  down 
the  intereft  out  of  his  perfonal  eftate  ;  and  2dly,  That  the  plaintiff 
cannot  be  charged  with  it,  becaufe  Mrs.  Sergifotiy  his  wife,  be- 

(l)  Vide  Co-vent ryv.  Coventry,  2  P.  IF,  Hch,  2  P.  TV.  648.  Harvey  v.  Harvey, 
222.  Tolktty  v.  Toilett,  2  P,  IV.  490.  ante  1  vol.  563.  note  4.  ' 
Cotter  V.  Layer »  2  P.  /F.  625.    Holt  V. 

Vol.  IL  C  c  j,,^ 
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^  Sea^et  ^        ^^^^  ^^^^  infant's  father,  as  well  as  of  the  infant  him- 

EAt£r.  i^^g      occafioa  to  claim  through  the  infant  at  all^  btst  ma^ 

derive  her  title  immediately  from  the  father. 

As  to  the  Erft  gromidi,  to  be  fure  there  is  that  nicety  m  the  law 
between  a  remainder  m  fee  in  reverfion  and  in  polfeffion  ;  but 
to-  fay  in  equity,  that  the  infant  Oiall  be  compellecl  to  keep  down 
interefl  upon  his  own  eftate,  of  which  he  was  feifed  of  the  re- 
mainder in  fee,  out  of  his  perfonal  eftate,  is  fuch  a  nicety,  tha£ 
I  cannot  allow  of  by  any  means. 

As  to  the  fecond  ground,  I  am  of  opinion  Mrs.  Sergifon  is- 
obliged  to  fliew  her  coufinage,  through  the  infant,  though  in  the 
d^fcent  (he  might  derive  the  tide  from  the  father  only. 

I  do  not  fo  much  as  remember  an  inftanee  where  even  a  te- 
nant in  tail  has  been  oMiged  to  keep  down  interel^  (  i )  ;  but  if  he 
dies  during  his  infancy,  and  the  remainder  in  fee  was  limited  to* 
a  ftranger,  it  may  poffibly  make  fome  difference  j  but  I  will  not 
determine  now  how  the  court  would  direft  in  that  cafe. 

In  the  prefent  cafe  had  there  been  an  application  to  the  court 
in  the  infant's  life,  by  his  guardian,  the  court  would  have  di- 
rected the  intereft  of  this  2000/.  to  be  kept  dov/n  out  of  the 
rents  and  profits  of  his  eftate,  and  not  out  of  his^ perfonal  eftate: 
Suppofe  an  infant,  tenant  in  tail,  remainder  in  fee,  had  nothing 
to  fupport  him  but  the  rents  and  profits  of  real  eftate,  and  would 
flarve  if  they  were  to  be  applied  to  keep  down  intereft,  I  fhould 
not,  in  that  cafe,  have  direfted  them  to  be  fo  apphed  (2)  *,  but 
here  there  is  a  large  perfonal  eftate,  befides  the  rents  and  profits 
of  the  real  eftate,  which  makes  the  difference. 

Therefore  there  muft  be  an  account  taken  of  the  rents  and, 
profits  of  the  real  eftate  of  the  infant,  defcended  upon  Mrs. 
S^rgifofiy  the  wife  of  the  plaintift',  and  fo  much  of  them  applied 
£  417  ]  as  will  pay  off  the  intereft  due  upon  the  2000/.  appointed  to 
Mr.  Speke,  which  muft  be  at  the  rate  of  4  per  cent,  and  com- 
mence from  one  year  after  the  execution,  of  the  articles  of  ap- 
pointment to  Mr.  Spcke* 


(1)  The  reafon  of  which  is,  becaule 
the  remainder  man  or  reverfioner  is 
confideredas  wholly  in  the  power  of  the 
Unant  in  tail.  Chaplin  v.  ChafUny  3 
P.  IV.  235.  Amejhury  v.  Bn-icn^  i  k'ef. 
477,  4.80.  But  the  fame  reafon  does 
not  hold  in  the  cafe  of  an  i^ifant  tenant  ia 
tail,  becaufe  he  cannot  bar  the  remain' 
dcrs  unlefs  under  the  King's  privy  feal ; 
therefore  his  guardian,  or  trujlccs  mull 
keep  down  the  intereft.  See  the  decree 
in  this  Z2Stfupra,  I  F,^/.  480.  So  a  te- 
nant for  life  is  obliged  to  keep  down  the 
interefl  on  incumbrances.  Hungetford 
\.  H'tt^erforJ^  Gilb.  Rep.  69.  Fartrtdge 
V.  ru'coktti  atTtid  L  W)l.  467.    Rtv^l  \\ 


IFathnfin,  1  P\f.  93.  Tracy  V,  Hereford^ 
2  Bro.  Cha.  Rep.  128,  Where  a  tenant 
in  tail  pays  off  an  incumbrance  without 
taking  an  aflignment,  it  is  an  exonera- 
tion of  the  ertatc  j  but  where  a  tenant  for 
life  pays  it  off,  he  is  confidered  as  a  cre- 
ditor for  the  money  ib  paid  :  but  in 
either  cafe  evidence  of  the  intention  or 
fituation  of  the  cilate  may  be  admitted  io 
prove  the  contrary.  Kirkmuu  v.  Smith, 
I  /^7/.  258.  Ar.iefbury  V.  Brorcny  \  Vef, 
477.  Jonrs  V .  Morv0n^  i  Bro.  Cha.  Rep. 
218.  Thr  Count  (J i  of  Shreufpury  y.  Eail 
of  Shrcnxfuury,  '^  Bro.  Cha.  Rfp.  I20v  • 

(2)  Rt.el  V.  Watldnthiy  I  j^f/^.^^* 
Sa:jille  v,  Sa  ville,  peji.  465,  .' ,. 


Sn  the  Time  of  Lord  Chancellor  Hardwicice.  41) 


Jeivfon  verfas  Moulfon^  et  e  con,  Ocloher  27,  1742.  Cafe  275:. 

S.  C.  cited  poft. 

THE  queftion,  in  both  thefe  caufes,  arifes  from  the  will  of  Hard-wkke 
Jofeph  Burr,  who  at  the  time  of  making  it  had  five  chil-  -wasofcpinion,' 
dren  :  "  He  thereby  direds  two  freehold  houfes  to  be  fold,  and  'Xf'nd<l^T a^!r 
"  his  whole  eftate  to  be  turned  into  money  and  after  his  debts  dn  'or  cjYoheu^ 
and  legacies  are  paid,  the  refidue  of  the  money  he  gives  to  the  recei-ue  hh -wife's 
"  plaintiff  and  others,  his  executors,  in  trufl,  for  the  benefit  ^'^^r^lk^rg 
*^  his  four  fons,  and  his  daughter  Jenny,  to  be  divided  cc^udWy  n^fun  for  ha- 

between  them ;  and  if  any  or  either  of  them  die  before  the  recommevded. 
"  age  of  twenty -one,  their  fhare  to  go  to  the  furvivor.'*  \!°^  and^he7^ 

children,  fome 

part  of  the  principal  of  her  fortune  :  on  the  brb  of  Dectmhcr,  1742,  Lord  Hardwlcke  decreed,  in  confe- 
<^uence  of  an  agreement  between  the  parties,  that  a  moiety  of  Mrs.  Vobe'x  fortune  Jhould  he  placed  out  for  her 
Jeparate  ufe  during  her  life,  and  afttr  her  death,  to  be  paid  to  her  children,  in  e^ual fharci, 

Harry  Burr,  one  of  the  fons,  died  after  the  father,  and  be- 
fore twenty-onCj,  and  confequently  his  (hare  went  over  to  the 
furvivois. 

In  Atigujl,  1739,  Mr.  Voh,  who  kept  a  tavern,  married  the 
daughter,  but  made  no  provifion  for  her  by  way  of  fettlement. 

\\\  March,  1739,  Mr.  Vobe,  being  juftly  indebted  to  the  de- 
fendant Moidfon,  a  wine  merchant,  enters  into  a  bond  for  the 
payment  of  it ;  and  about  three  weeks  after,  makes  an  afiign- 
ment  to  Moulfon  of  all  the  {hare  which,  in  the  right  of  his  wife, 
he  was  intitled  unto,  in  her  father's  pcrfonal  eftate. 

Afterwards  he  made  a  fecond  affignment  of  his  wife's  faid. 
lliare,  to  truftees,  for  the  benefit  of  all  his  creditors  in  general. 

During  all  thefe  tranfa^lions,  Jenny  Fob e,  the  wiic  o£  Fc5ef 
and  daughter  of  Burr,  the  teftator,  was  under  age. 

The  executors  have  done  no  a6l  to  fettle  or  make  any  divifion 
of  the  father's  perfonal  eftate. 

Mrs.  Fobe  has  two  children  to  maintain,  as  her  huft)and  is  a 
bankrupt. 

Her  (hare  under  the  will  amounts  to  about  600  /.  and  Mr* 
Moulfon^^  debt  to  above  500/. 

The  queftion  is,  Whether  the  wife,  who  is  totally  unpro- 
vided for,  fliall  not  have  a  maintenance  fecurcd  to  her  out  of 
her  (hare  of  her  father's  perfonal  eftate,  before  it  is  applied  in 
payment  of  the  defendant,  Mr.  Moulfon,  and  the  reft  of  the  ere-     f  418  3 
ditors  of  Mr.  Vohe,  the  huft>and. 

Mr.  Chute,,  for  the  defendant,  Mr.  Mculfon,  cited  T udor  ver- 
fus  Samyne,  2  Fern,  270^  Mr.  Brown,  of  the  fame  fide,  air 
lowed  it  to  be  an  eftabliftied  tule  of  this  court,  that  a  hufband 
{hall  not  meddle  with  the  wife's  fortune,  unlefs  he  will,  in  the 
firft  place,  make  fome  provifion  for  her ;  but  the  cafe  of  a  cre- 
ditor, he  faid,  was  very  different,  who  has  paid  a  full  confidera^ 
tion  for  the  aflbignment,  and  therefore  it  would  be  hard  to  make 
him  ftand  in  the  place  of  the  huftjand. 

He  cited  Miles  verfus  Williams^  I  P.  IF.  249.  but  relied 
chiefly  on  the  cafe  of  Bates  st'c^^  Dandy,  July  16,  1741,  be- 
foFe  Lord  hardiuichy  fee  p.  207. 

Cc2  Mr. 
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Jewsov  v.       Mr.  Attorney  General,  for  the  wife  fubmitted  two  things. 

MoutsoK.  p'^^ji^  general  rule  of  a  court  of  equity,  that  if  a  huihand 
is  obliged  to  come  here  for  a  wife's  fortune,  he  Hiali  hrfk 
make  a  provifion  for  her,  before  he  ihall  be  allowed  to  meddle 
with  it. 

What,  faid  he,  is  the  ground  of  this  rule,  but  that  it  is  natu- 
ral juftice  and  equity,  the  wife  iliould  have  fome  provifion. 

Secondly y  This  right  runs  along  witli  the  thing  itfelf,  and  who- 
ever comes  in  under  the  hufband,  mull  take  it  only  as  he  would 
have  done  ;  and  the  true  reafon  for  the  court's  interpofition  is,  the 
wife's  being  unprovided  for. 

No  harm  or  injuftice  is  done,  becaufe  no  body  can  take  an 
afhgnment  of  the  v/ife's  fortune,  but  he  mull  do  it  with  his  eyes 
open,  and  therefore  it  is  his  own  faulty  if  he  will  lend  upon  fuch 
a  fecurity. 

There  is  befides  a  flrong  circumftanee  in  this  cafe,  for  at  the 
time  the  wife's  fhare  was  affigned,  it  was  not  a  vefted  intereft, 
as  flie  could  take  only  upon  the  contingency  of  her  living  to  be 
twenty-one. 

There  is  alfo  a  ftrong  argument  to  be  drawn  from  the  gene- 
ral inconvenience  ^  for  if  the  defendant,  Mr.  Moulfon^  fliould 
prevail,  it  would  put  it  in  the  power  of  a  hufoand  to  evade  the 
rule  of  the  court-,  for  by  alBgning  the  wifc'^s  eiFe(Sl:s,  he  gets 
her  fortune  in  his  power,  which  he  could  not  have  upon  an 
application  to  Chancery,  without  making  a  provifion  for  her 
iirlt. 

C  4^9  ]  ^^^^  Chancellor  dire£Led  the  caufe  to  fl:and  over,  to  look  into 
the  cafes;  and  on  Oclober  the  29th,  1742,  it  came  on  again. 

The  Attorney  General  for  Mrs.  Vol 2^  then  cited  the  cafe  of 
Watfon  vtxin^  Alafcal,  March  15,  1 732,  before  Sir  Jofeph  Jekylly. 
where  he  decreed  a  provifion  to  a  wife  out  of  her  fortune,  againft 
tlie  affignees  of  a  bankrupt.  He  likewife  mentioned  i  P.  W, 
382.  Jacob/on  al*  verfus  Williams,  and  i  P,  W,  1 735.  Rdch- 
mond  '63*  Z7;c'  verfus  Talleui\  Mr.  Chute^  for  the  defendant,  Mr. 
MoulfoUy  cited  i  P.  W»  458.  Bofvill  \qx{\xs  Brauder, 

The  caufe  flood  over  again  till  November  3,  1742,  when  the 
Chancellor  gave  judgment. 

Lord  Chancellor, 

Here  are  two  bills  brought : 

The  firft,  by  the  executor  of  Mr.  Burry  to  be  difcharged  of 
their  trufl,  upon  paying  and  afligning  over  Jenny  Vobe\  fliare  of 
]ier  father's  perfoaal  eftate,  and  that  they  may  be  indemnified  in 
fo  doing. 

The  fecond  bill  is  brought  by  Mr.  Moulfon,  who  claims  a  right 
to  Jenny  V obe^s  fiiare  of  Burr's  perfonal  ellate,  under  the  aflign- 
ment  from  her  huiband. 

As  againft  the  hufband,  the  .equity  is  extremely  plain,  and 
likcv/ife  againft  the  aflignees,  who  claim  under  the  fecond  aflign- 
ment. 

Therefore  the  principal  queftion  in  the  caufe  arifes  out  of  the 
defence  made  by  the  wife  of  P'^oue, 

Two  points  have  been  infifted  on  for  her. 
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Firjly  That  the  hufband  cannot  come  into  this  court  for  the    Jewson  v. 
fortune  of  the  wife,  without  making  a  provifion  for  her  in  the 
firft  place. 

Secondly^  That  there  is  an  equity  attached  to  the  thing  itfelf ; 
and  therefore  the  aflignee  of  the  huiband  takes  it  fubje6b  to  the 
fame  equity  ( i )  j  and  from  hence  arifes  the  greatelt  doubt. 

As  to  the Jirf-y  It  is  an  equity  grounded  upon  natural  juftice,  Asa  father 
and  is  that  kind  of  parental  care  which  this  court  exercifes  for  ^a"' j^/^jg 
*the  benefit  of  orphans  ;  and  as  the  father  would  not  have  married  daughter  without 
his  daughter  without  infilling  upon  fome  provifion,  fo  this  court,  ^  r»ovifion, 
who  ftaad  in  Iho paya.tis,  will  not  do  it  (2).  coTrtwho  ft'Jl 

in  loco ^arentiiy 
do  it. 

This  court  will  not  fufFer  the  hufband  to  take  tlie  wife's  por-  where  the  ec- 
tion  (though  the  ecclefiaftical  court,  who  have  a  concurrent  ju-  J^^cfiafticai  court 
rifdicStion  with  this,  in  regard  to  portions  arifing  out  of  perfonal  confentYhV^'^*' 
eftate,  have  given  their  confent  that  the  hufband  fhould  have  it)  hu/band  /houid 
until  he  has  agreed  to  make  a  reafonable  provifion  for  the  wife ;  ^o^j.^^^^^^'jj^^*^'^'* 
and  in  many  inftances  have  granted  injundlions  to  ftay  the  pro-  fou?t^hasgr^ited 
ceedings  in  the  ecclefiaftical  court  (3).  an  injunction  to 

In  Ta//6i//'s  tranfaaions  in  the  high  court  of  Chancery,  in  the  it's^r^^J/^"^'^* 
cafe  of  Tatifield  contXTi  Davenport,  14  Car,  i.    Lord  Keeper  Co-       ^  ' 
ventry  takes  notice  of  this  rule,  which  fhews  it  is  not  a  doclrine  J 
newly  taken  up,  as  has  been  fuppofed. 

But  though  this  is  fo,  yet  if  the  hufband  can  come  at  the  chat-  Where  there  Is  a 

.      r   ^         T  -11        •!     r   1-  r  i  bond  debt  to  th« 

tels  of  the  wire,  without  the  aid  ot  this  court,  or  ot  a  court  hav-  v/ifc,  dumfila, 
ing  a  concurrent  jurifdi6lion,  I  do  not  know  any  inftance  where  ^"'i  the  hufband 
this  court  has  interfered  (4)  ;  as  if  the  wife's  debtor  will  pay  her  [3^°'' ^heic  "is  no 
debt  to  the  hufband ;  fo  likewife  where  there  is  a  bond  debt  to  inftano*?  of  this 
the  wife,  dum  fola,  and  the  hufband  recovers  it  at  law,  I  do  not  court's  granting 
know  that  this  court  have  ever  granted  an  injuiKStion  ;  for  his  for  thlTuft  waa 
fuing  at  law  was  very  proper,  and  therefore  this  court  leaves  it  proper  at  law. 
to  its  natural  courfe,  without  meddling  with  a  legal  queflion  •,  ^^^f^^!"' ^^"^j "^"'^ 
though  if  a  bill  was  brought  in  favour  of  a  wii^e,  for  an  in-  tarv^rflignment* 
junction  to  ftay  execution  upon  the  judgment  at  law,  I  do  not  of  the  wife's 
know  whether  this  court  would  not  errant  it:  but,  as  that  point  po'"o">  the  vo- 

,    ^  T      Ml  1  •        •  luntcer  ftands  jn 

IS  not  now  before  me,  i  wiii  not  determine  it.  his  place  only  j 

the  fame  equity 

in  regard  to  executors,  and  the  fame  as  to  alHgnee*  of  bankrupt*. 

If  one  looks  Into  the  cafes  upon  this  head,  it  is  difticult  to  re- 
concile them,  though,  indeed,  one  thing  is  clear,  through  them 
all ;  that  if  the  huiband  makes  a  voluntary  afTignment  of  the 

(0  Tyrrell  V,  Hope,  pofi,  558.  after  the  wife's  death.  Scrizat  v.TaplQ-, 

(2)  Miln£r  V.  Colmer,  2  P.  ^T,  641.  Amb.  509. 

J  Jams  v.  Pierce,  3  P,  IV.  l  I.    Bro"m  (3)  Fide  Anon,  ante  I  vol.  49  T. 

V.  £7/0/7,   3  P.   W.  202.    Harrifon  v.  (4)  Milner  v.  Colmer^  2  P.   //'.  6^1. 

Buckle,  I  Ktra.  239.  J  Finch  v.   Pa^^e,  Fitter  v.   Fitx-er,  poji,  514.  Ausvney 

Bunb.  86,    Middkcome  v.  MarloWy  poji,  Gaieral  v.    M'hjr^-woody     \    Ff.  538, 

520.    But  it  feems  this  equity  does  not  DunniQck  v.  Atkinjon.  3  Pro,  Cha,  Rej>^ 

extend  to  the  children  of  the  marriage  195. 


C  c  3  "life's 
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Jewson  v.  wife's  portion,  the  volunteer  muft  ftand  in  the  place  of  the  hiif- 
MouLsoN.  ly^^fi  ^t);  there  is  the  fame  equity  too  in  regard  to  executors  and 
adminiitrators,  and  the  fame  as  to  ajjig7iees  of  hankruptsy  for  it  is 
the  law  that  cafts  it  upon  them,  vide  2  Vert:.  401.  Burnet  ver- 
fus  Kinajlon^  and  2  Vern*  564.  Taylor  verfus  V/heelcr^  and  Ja^ 
colfon  verfus  TFilllams,  i  P.  W.  382  (2). 

In  equity,  not-  There  is  a  particular  train  in  the  report  of  the  lafl  cafe,  and  it 
withilanding  a   \qq\^^     if  Lord  Co^uper  refted  his  opinion  chiefly  upon  the  com- 

doubt  ot  Lord  -  ,      ,  ,^      -  m  -t  i  •  t   -i  , 

Coivpers,  in  the  milhoners  ot  bankrupts  aingnmg  a  pcihbility,  which  he  thought 
c-^fe  of  Jacchfon  they  could  iiot  do,  but  he  was  certainly  wrong  in  point  of  lawj^ 
]tTnZ'itrT'       ^^^''^^  ■^^"^'^  ftatutes  relating  to  bankrupts  men- 

weii known, that  tiou  the  word  poJJiviHty,  but  alfo  becaufe  the  13  EUz.  c.  7. 
fl^fo£ibihty  vci\j^j'i,^^  2.  empowers  the  commiilioners  to  alfign  all  that  the  bank- 
and  ^ifTignedV   ^^pt  might  depart  ivith  \   and  befules,  the  21  Jac,  i,  c.  ip^ 
[  421  j    ena(£ls,  that  the  flatute  relating  to  bankrupts  fliall  be  conflrued 
in  the  moft  beneficial  m.anner  for  creditors.    Fide  Higden  ver- 
fus WiHiamfo??,   at  the  Rolls ^  Mich,    1731,   and   aliirmed  by 
Lord  Chancellor  King^  in  Mich,  1732       and  in  equity  it  is 
very  vv^ell  known,  that  a  poflibliity  may  be  both  releafed  and  af- 
figned. 

The  next  cafe  is  ¥/atfon  verfus  Mnfchal^  March  19,  1732, 
before  Sir  Joftph  Jehyll^  v/lio  decreed  exaclly  upon  the  fame  rea- 
foning  as  in  the  cafe  of  Jacohfoii  yerfus  W^ilUams, 
Where  the  huf-  Y^j-^  wliere  the  wife's  truft  of  a  term  has  been  affigned  by  the 
tife's^^uftVfa  hulband  for  a  valuable  confideration,  there  the  determination  has 
term  for  a  va-  bccu  Contrary,  and  the  rule  has  been,  that  the  affignee  fliould 
luibie  confi'ier-       iviakc  a  provifion  for  the  wife  before  he  could  be  intitied. 

ation,  the  alng-  ,  r       o  rr  /  ^ 

cee  need  not     TiidoT  vcrius  bamynCy  2  l^cm.  270(3;, 
make  a  provifion 

iiit  the  vaic,  before  he  is  uititlcd. 

There  was  fome  difpute  at  the  bar,  how  tion  allocatur  at 
the  end  of  this  cafe  is  to  be  applied,  whether  to  the  M^hole 
cafe,  or  the  \vords  immediately  preceding  j  but,  from  what  I 

(1)  See  Bates  v.  Dand/^  ante  208.  v\oKht\or\g  to  (he  executor  Mr.  Shu^all^ 
note  2.  but  furvived  to  her :  for  as  Mr.  Shudall 

(2)  Bofinll  V.  Brander^  I  P.  W.  459.  had  made  no  provifion  for  her,  and  as 
Ex  farle  Covfega-mCy  mite  \  vol.  192.  the  Court  would  not  have  decreed  the 
Grey  V.  Kaifijh,  ante  I  vol.  280.  Wor-  legacy  to  him,  without  his  making  a 
rail  V.  Mar.ar,  and  Bupnam  v.  Fellsy  fettlement  upon  her,  fo  his  Executor 
I  Co^ds  P.  VF,  459.  note.  Mlddlecomhe  could  not  be  in  a  better  fituation  than 
V.  Marloiv,  fojl.  520.  Ijryel  v.  Hope,  himfelf.  His  Lordihip  decreed  the  le- 
fofi.  558.  Paul  v.  Birch,  poji.  622.  In  gacy  to  the  plaintiff.  Reg.  Lib.  B.  1742. 
1\q  c^\t  oi  Shudall  \.  J ckjU  {pojt.  516.)  fob  184. 

Mr.  SbudalU  before  he  had  received  the  (3;  3  Cha,  Rep.  223,  224.    Sir  Ed* 

leo-acy  of  1000/.  left  to  his  wife,  died,  nvard  furner's  cafe,  i  Fern.  7.    Pitt  v. 

leaving  the  plaintiff,  his  widow,  an  in-  Hu7,t^  i  Fan,  18.    Bates  v.  Dandy^  ante 

Unt,  who  infilled,  thiit  the  legacy  did  208.    Contra  Hard.  496.  . 

*  3  P.  Wm%.  132,  In  that  cafe  it  was  determined  that  a  contingent  Interell  or  pof- 
fibiiity  in  a  bankrypt  is  alTignable  by  the  comnniflloncrs ;  thus,  a  dcvife  was  to  luch  of 
the  children  of  A.  as  fhcyld  be  living  at  her  death:  A.  had  ifilie  B.  who  becoming  a 
bankrupt,  gets  his  certific'iti:  allowed  j  after  which  A.  dies  j  this  contingent  intereft  is 
ii  ,blc  to  the  bunkrui-tcy,  for  «  niuth  as  the  fon  in  the  iwothci-'s  life-^iirxC  might  hav§ 
iteltafcd  it, 

have 
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have  n»ientIoned  before  out  of  Tothilly  it  is  applicabk  only  to  the  Jzvvson  y. 
laft  preceding  words.  MuvtsoN. 

The  next  cafe  is  Walters  verfus  Samiders,  Eq.  Caf.  Ahr»  58. 

The  next  is  Bofvil  verfus  Brander,  i  Wms<  458. 

The  next  is  Bates  vtxim  Dandy,  July  16^  1 741  (i)* 

In  thefe  cafes  you  obferve  the  particular  contract  of  the  huf- 
band,  for  a  valuable  confideration,  has  got  tloe  better  of  the  wife's 
equity  to  have  a  provifion. 

The  ground  of  Sir  Edward  Tamer's  ca&,  i  Vern»      was  this,  As  at  law,  the 
that  as  thehufband,  at  law^  could  difpofe  of  a  term  for  years,  fo 
may  he  difpofe  of  the  truft  of  a  term,  bccaufe  the  fame  rule  of  for  years,  fo  may 
property  muft  prevail  in  equity  as  well  as  at  law;  but  vide  the  he  difpofe  of  the 
cafe  of  Pitt  verfus  Hunt,  i  Fern.  18.  where  Lord  Chancellor  fofthl'flmr 
Noiiin^ham  exprefled  great  furprize  at  this  refoliition.  rule  of  property 

Now^  I  apply  the  reafon  of  thefe  cafes  to  the  prefent.  Tuk^a^^  weiUs 

As  to  the  lail  of  the  aflignments,  it  does  not  differ  from  the  ^t^'iaw.^'  ^ 
cafe  of  affignments  of  bankrupts,  for  it  is  the  cafe  of  a  failing       ^22  ] 
man,  and  exadlly  under  the  fame  reafoning  as  an  alTignment  of  a 
bankrupt's  effects  for  his  creditors  in  general ;  for  here  he  afligns 
all  his  right,  title,  ^c.  and  therefore  is  exa6lly  upon  the  fame 
Iboting. 

As  to  the  firft  affignment  to  the  defendant  Mr.  Moidfon,  to  he 
fure,  that  is  different  from  the  other,  and  likewife  differs  in  fe^ 
veral  circumftances  from  all  the  cafes  cited. 

In  the  firft  place,  here  is  a  mixed  fund  arifing  out  of  real  as 
well  as  perfonal  eftate  j  for  though  the  father,  indeed,  by  his 
will,  directs  the  eftate  to  be  fold  and  turned  into  money,  yet  all 
the  children  together,  when  they  came  of  age,  might  have 
i^iid  to  the  truftees  of  the  v/ill,  let  us  take  tlie  real  eftate  as  it  is, 
notwithftandingthe  teftator  directs  it  to  be  fold. 

Befides,  the  wife  was  an  infant  when  ft^e  married,  and  like- 
wife  during  all  thefe  tranfa6tions,  and  cojafequently  a  particulaT 
objedt  of  the  care  of  this  court. 

Belides  too,  this  is  not  an  affignment  of  a  term  for  years,  or  a  This dl:0ers  from 
fpecific  thing,  but  an  aflTignment  at  once  of  all  her  fortune,  and  t^fh^^afd  * 
which  the  huft}and  could  not  reduce  into  pofleflion,  without  the  once  afligned 
affiftance  of  this  court;  neither  has  there  been  any  divifion  in  the  all  the  fortune, 
world  made,  or  even  ^n  account  taken  of  the  leftator's  eftate,  could  not^^duce 
which  could  bind  the  parties.  into  poffemon 

The  truftees  themfelves,  though  wilfing  tx5  Kave  joined  with  ^^^^^  o^'^this"' 
tire  huft)and,  could  not  have  bound  the  wife,  as  ihe  was  an  in-  court.^^  ^ 
fant,  and  as  there  is  likewife  a  claufe  of  furvivorftiip  in  the  will ; 
and  therefore  there  is  no  pollibiiity  of  coming  at  the  fortune, 
without  the  aid  of  this  court- 

For  this  reafon  the  defendant  Mr.  Mcidfon  muft  be  prefumed 
to  have  known  all  the  circumftances  of  this  fecuricy,  and  what 
the  rule  oi  equity  is  in  regard  to  provifions  to  be  made  for  a  wife 
out  of  her  fortune, 

(i)  Ante  207.  S.  C, 

C  c  4  \n 
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jiwsoN  V.        In  the  prefent  cafe,  I  lay  a  very  great  weight  upon  Its  being  an 
^^ig""^^^^  0^       whole  portion,  and  if  I  fhould  allow  this  prac- 
pointwasthe      ticc  to  prevail,  it  would  trip  up  all  the  care  and  caution  of  this 
aflignmentofthe  court  wi  til  regard  to  infants;  for  a  hufband  then  would  have  no- 
Trldlf  ff-ch  1°"'  ^^^^        money  of  a  third  perfon  ;  and 

praftice  ftould  though  neither  he  nor  the  lender  know  exa£lly  at  the  time  what 
be  allowed,  it  the  fortune  is,  yet  he  may  aflign  it  over,  and  fo  defeat  the  care 
relarfofthe'^^  of  the  court  intirely. 

court  with  re-  *Confider  too,  the  particular  circumftances  of  this  cafe  ;  the 
gard  to  infants,  hufband  was  in  debt  before  he  married ;  runs  away  with  this 
£  *423  J    young  woman  clandeflinely,  without  the  confent  of  any  of  her 

relations,  with  a  view,  very  polTibly,  to  prevent  his  being  ar- 

refted* 

To  this  it  may  be  objecled,  that  if  I  decree  a  provifion  for  the 
wife,  people  will  not  venture  to  lend  their  money,  which  vi^ould 
be  a  great  detriment  to  the  public  in  general,  and  to  trade  in  par- 
ticular. 

To  which  I  anfwer,  that  though  this  court  fliould  not  ratify 
and  legitimate  fuch  alTignments,  yet  there  will  be  perfons  enough 
found  to  rifque  their  money  upon  fuch  fecurities. 

Therefore,  I  am  of  opinion  not  to  allow  the  creditor  to  receive 
the  whole  fortune  of  the  wife,  without  making  fomc  provifion 
for  her  (i) ;  and  I  would  recommend  this  method  to  the  defend- 
ant Mr.  Mouljony  that  he  fhould  come  into  terms  to  give  the  wife 
and  children  fome  part  of  the  principal  of  her  fortune,  and  then 
he  will  have  an  immediate  benefit  from  the  refidue. 

Lord  Hardwicke  ordered  it  to  ftand  till  the  firft  day  of  caufes 
after  the  term  ;  and  faid,  perhaps,  before  that  time,  the  parties, 
when  they  fee  the  inclinations  of  the  court,  will  acquiefce  ;  if 
they  do  not,  they  can  have  no  benefit  for  a  long  time,  as  the  in- 
tereft  of  her  fortune  can  be  applied  only  to  the  feveral  demands. 

December  t\iQ         1742.  The  caufe  of  verfus  Moulfon 

flood  again  in  the  paper,  when  it  appeared,  that  it  was  agreed 
between  the  parties,  that  the  neat  fum,  which  fhall  remain  after 
the  deduclion  of  cofls,  (liall  be  divided  into  equal  moieties  ;  and 
one  moiety  thereof  was  to  be  paid  by  Jew/on  to  Moulfon,  towards 
f:itisfa£lion  of  his  debt ;  and  the  remaining  moiety  was  to  be  re- 
tained by  Je^vfon,  to  be  difpofed  of  for  the  feparate  ufe  and  pro- 
vifion of  Jenny  Vcbe^  and  the  children  fhe  already  hath,  or  may 
have,  in  fuch  manner  as  the  court  fhall  dire£l  5  and  thereupon 
Lord  Hardivicke  ordered  and  decreed  that  the  agreement  be  per- 
formed, and  gave  full  diredlions  for  placing  out  and  fecuring 
Jenny  f^obe^s  moiety  for  her  feparate  ufe,  during  her  life,  and 
after  her  death,  for  the  payment  of  it  to  her  children,  in  equal 
lhares(2). 


(1)  Fide  Pjjorx,  HiUj  4  Bro,  Cha,  (2)  Reg,  Lib,  J.  1742,  306. 
i^f/>.  139. 
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Webb  verfus  Claverdetiy  OElober  29,  1 742. 


Cafe  27<5, 


A Bill  was  brought  by  an  heir  at  law,  charging  fraud  and  cir-  a  fraud  in  pro- 
cumvention'^in  the  defendant,  in  obtaining  the  will,  and  «uringawiii 

.         ,      .      ,         ^      .  ^  cannot  be  deter- 

inhmity  in  the  teltatrix.  niined  here,  b> 

Lord  Chancellor,  rnuft  be  deciuc- 

This  court  will  not  determine  a  fraud.  In  procuring  a  will,  l^y  a  tnai  at  Uw. 
without  directing  a  trial  at  law,  which  was  done  according- 
ly (1). 

I  fhall  decree  cods  againft  the  plaintiff;  for  where  an  heir  at  Where  an  heirat 
law  will  bring  a  bill  to  fet  afide  a  will  for  infanity  in  the  teftator,  a 
when  he  might  have  proceeded  at  lav/ by  eje61:meiit,  this  is  fuch  will  for  infanity, 
a  vexation,  that  if  he  fails  in  fetting  it  afide,  he  fhall  pay  cofts,  fo 
far  as  relates  to  the  controverting  of  the  will.  Sill 'pav  cofts, 

if  he  fails. 

But  where  an  heir  is  brought  before  the  court  as  a  defendant,  Where  an  heir 
even  though  he  fhould  infill  upon  the  will's  being  fraudulent,  or  [5^^',°"^^^^^^^^^'^*' 
the  teflator's  being  infane,  and  an  ifiue  at  law  is  dire61:ed  to  try  defendant,  and 
the  fraud  or  infanity,  yet  this  court  will  not  give  cofts  againft  iffue  is  direfted 
him,  though  he  fails  in  the  attempt  of  overturning  the  will,  but     Inf^J-^y  ^^^^ 
very  often  allows  the  heir  his  coils  (2).  the  teiiatcr, 

,  though  he  fails 

in  overturning  the  will,  the  court  will  not  give  cofts  againft  him. 


(l)  Be  mm  v.  VadCi  ante  324. 


(2)  Bidulph  V.  Bldulph,  2  P.  ir.  285. 
Humphrey  v.  Morfe^  ante  408.  Berney  v. 
Eyre  J  pojl^  3  vol.  387. 


Gallon  verfus  Hancoch^  OElober  29,  1742. 


Cafe  277. 


TH  E  defendant's  late  hufband  being  feifed  in  fee  of  an  e^ftatef 
eftate,  and  having  borrowed  afumofmoney,  gave  a  bond  having  borrowed 
for  it,  dated  May  12,  1724,  and  a  mortgage  for  the  fame  fum 
on  the  1 3th  of  y///;^  following  :  On  the  iith  of  December ^  1728,  ft^^and  a^mart- 
he  made  his  will,  and  devifed  the  eftate  in  fee  which  he  had  thus  gage  on  it  for  a 
mortPjap;ed,  and  alfo  an  eftate  for  three  lives,  to  the  defendant  his  ty. alter- 

^  6     '      ,    ,        -  ,  .  '  wards:  in  1728, 

wiie,  and  made  her  lole  executrix,  by  wiiihedevife* 

the  mortgaged 

eftate,  and  a  freehold,  for  three  lires,  to  his  wife  j  and  appointed  her  fole  executrix.  The  queftion 
was,  if  the  perfonal  eftate  is  not  fufficient  to  pay  the  mortgage,  whether  the  eftate  defcended  on  the 
plaintiff'  ftiould  not  make  up  the  deficiency,  fo  that  the  eftate  decreed  to  the  wife  might  not  be  affedlod 
whilft  there  were  real  aflets  ?  Lord  Hard-wlcke  held,  at  the  firft  hearing,  the  wife  was  not  intitled  t» 
fuch  exoneration  in  a  court  of  equity,  but  muft  take  the  eftate  with  its  burden  (i).  -  / 

In  1734,  he  purchafed  one  moiety  of  the  reverfion  in  fee  of ,  ,  ^  ^.-^-^ 

the  Hfehold  eftate,  and  the  other  moiety  in  1737,  and  died  foQj^^'^^ v'^^  t^T^^ 
after,  without  making  any  alteration  in  his  will. 

The  bill  was  brought  by  the  heir  at  law,  to  have  the  deeds  and 
writings  of  the  lifehold  eftate,  the  reverlion  in  fee  of  which  was 

(i)  But  this  decree  was  reverfed,  poji.  430. 


purchafed 
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Gai  To^-  T.  purcliafed  by  the  teftator  after  making  his  will,  and  for  an  ac-^ 
Hancock,  ^j^^  perfonal  cftate. 

The  plaintiiT  infills,  that  the  eftate  defcended  is  not  liable  to 
pay  the  mortgage,  and  endeavours  to  throw  the  burden  upon  the 
defendant,  to  be  paid  out  of  the  perfonal  alTets ;  and  if  thofe 
ihould  be  deficient,  out  of  the  eftate  deviled  to  the  defendant. 

The  defendant  infifts,  that  if  the  perfonal  eftate  is  not  fuf- 
ficient  to  pay  the  mortgage,  the  eftate  defcended  upon  the  plaintiff 
fhall  make  up  the  deficiency ;  and  that  the  eftate  devifed  to  her 
fhall  not  be  arredled  while  the  real  affets  are  fufficient. 

Mr.  Chute  for  the  defendant,  cited  Herojt  contra  Mericl^  Salk, 
416.  Carter  verfus  Barnardijlcny  i  P.  Wms,  505.  and  King 
verfus  King  and  Ennis^  3  P.  Wms*  358. 

Lord  Chancellor, 

-This  caufe  comes  before  the  court  in  an  odd  manner,  be- 
cauie  the  mortgagee  is  no  party,  nor  has  he  taken  any  remedy  in 
law  or  equity. 

The  plaintiff  however  has  a  clear  equity  for  the  deeds  and 
writings  of  the  eftate  defcended,  and  to  have  an  account  of  the 
perfonal  eftate  of  the  teftatx>r ;  and  I  own,  I  thought  the  other, 
at  firft,  as  clear  a  point  in  favour  of  the  heir;  but  however,  as 
the  defendant,  the  widow,  is  a  fufferer,  contrary  to  the  inten- 
tention  of  her  huft^and,  for  he  had  no  defign  of  purchafmg  the 
reverfion  in  fee  of  the  lifehold  eftate,  at  the  time  he  made  his 
will,  I  was  willing  to  hear  what  could  be  faid  on  her  behalf. 
FurtlTaSrig  the  But  it  is  fo  vcry  clear,  that  the  purchafmg  the  reverfion  after 
itverfion  in  fee  making  the  will,  is  a  revocation  pro  iantoy  that  it  was  very  can- 

aftsr  the  will  of  ^.  \  k 

the  lifehoM       <iid^7  given  up  at  the  bar. 

cfiatp,  was  a  re-  From  hence  it  arifes  that  the  eftate,  formerly  lifehold,  is  dc» 
jr^^^ikfce^ds  ^^^^^^^^  ^P^^^  ^^^^  ^^i'^'  defcended,  kt.it  be  by  what  means 

«^on  the  heir,    it  will,  whether  by  being  omitted  in  a  will,  or  revoked,  it  is  the 

fame  thing ;  and  will  not  alter  the  right  between  the  parties. 
This  being  fo,  it  brings  it  to  the  main  queftion,  whether, 

where  a  real  eflate  is  devifed  with  an  incumbrance,  and  another 

defcended  upon  the  heir,  the  devifee  is  intitled  to  have  her  eftate 

exonerated. 

I  am  of  opinion,  the  devifee  is  not  intitled  to  fuch  exone- 
ration in  a  court  of  equity. 
[  426  3         There  is  no  precedent  cited  to  me  where  it  has  been  fo  deter- 
mined, or  where  the  very  point  has  come  diredlly  before  the  court. 

It  has  been  infilled  on,  that  the  bond  ought  to  be  confidered 
as  a  diftind  debt,  and  the  mortgage  only  as  a  collateral  fecurity, 
and  tl^crefore  are  two  diftinO:  tranfa£lions  ;  and  if  fo,  the  bond 
creditor  is  intitled  to  come  upon  the  real  affets. 

I  will  not  fay  whether  this  would  not  make  fome  difFerence  if 
it  was  the  fa61:,  but  it  appears  to  me  that  both  bond  and  mort- 
gage were  to  fecure  the  fame  individual  debt,  and  the  bond  was 
only  given  in  the  mean  time,  till  the  mortgage  could  be  made. 

Jt  is  likewife  infifted  on  the  part  of  the  defendant,  that  the 
money  borrowed  is  a  debt  that  cliarges  the  heir,  for  the  heir  Is 
bound  by  the  bond,  and  the  covenants  in  the  mortgage. 

It 
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It  h  very  true  that  the  perfonal  cftate  fhall  be  applied  firfl:,  Calton  v. 
but  at  law  tliere  is  no  fuch  diftindion,  for  the  creditor  may  ^^J^^^^^^^^^' 
proceed  againft  the  heir  if  he  pleafes,  and  he  has  no  way  to  help  lUctti 

himfelf  (l).  againft  the  heir 

But  it  is  a  very  different  confideration  when  the  queflion  is  ^f^e  pleafes,  for 

n  t-  11111  1-L        the  law  knows  no 

between  two  real  eilates  ;  and  it  would  be  hard  to  turn  the  bur-  diftinaion  of  the 
den  off  from  a  devifee,  and  throw  it  upon  an  heir  at  law.  perfonal  eftate's 

AH  the  cafes  prove  an  heir  at  law  to  be  as  much,  if  not  more,  pf/^^^^j.^^^^ 
a  favourite  in  a  court  of  equity  than  a  devifee^  but  none  that  a 
devifee  is  more  favoured. 

This  is  a  cafe  where  the  teflator  himfelf  has  laid  a  real  bur-  The  teftator 
den  upon  the  lands  devifed,  and  quite  different  from  the  cafe  of  a  ^  Teti^burden^"^ 
general  bond  debt,  fo  that  his  mortgaging  it  is  a  material  Circum-  upon  the  lands 
llance.    For  how  can  a  court  of  equity  fay  that  the  teftator  did  J^J^^^-^Jg^^^.^^^ 
not  intend  it  fliould  pafs  cum  onere,  when  there  is  fo  (Irong  a  pre-       fj-om  the^*^* 

fumption  that  he  did  ?  cafe  of  a  general 

It  is  truly  faid  at  the  bar,  that  there  is  no  cafe  exa£lly  in  point ,  ^^"'^  ^^^^ 
but  Carter  vtxiws  Barnardiflon  (2)  comes  neareft  to  it. 

In  that  cafe  where  there  was  a  devife  of  the  manor  of  Dale  to 
one,  and  the  manor  of  Sale  to  another ;  fuppofe  the  teftator,  af- 
ter he  had, thus  devifed  thefe  two  manors,  had  thought  proper  to 
mortgage  the  manor  of  Sale^  this  devifee  might  have  ufed  all  thefe 
arguments  which  are  now  ufed  to  exonerate  his  eftate,  by  calling 
upon  the  devifee  of  the  manor  of  Dale  to  bear  his  proportion  of 
the  mortgage. 

It  was  very  juftly  obferved  by  Mr.  Brown,  that  an  heir  at  law,  [  ^27  Jf 
who  has  an  eftate  defcended  upon  him,  is  to  be  confidered  in  the 
fame  light  as  if  the  eftate  had  been  aftually  given  to  him  :  and 
there  is  no  colour  to  fay  (even  laying  afide  the  expreflion  of  an 
heir  at  law's  being  a  favourite  of  this  court)  that  a  devifee  fhall  be 
preferred  to  him  in  equity. 

His  Lordflrip  decreed  the  defendant  Hancoch  to  account  for 
the  perfonal  eftate  of  her  teftator,  and  that  fhe  fliould  deliver  Up 
the  deeds  and  writings  relating  to  the  eftate  defcended  upon  the 
the  plaintiff,  andthat  they  fliould  be  given  in  upon  oath  before  a 
mafter,  and  lodged  there  as  a  fecurity  to  the  defendant  for  her 
dower  upon  this  eftate,  until  the  plaintiff  fhall  have  affigned  it. 

There  was  a  doubt  formerly  Vv^ith  regard  to  dower,  but  it  has  Though  a  huf- 
been  fettled  ever  fince  the  cafe  of  Lawrence  verfus  Lawrence  {-i^)',  "^^^^  devifes  an 
vide  Eq.  Caf.  Ahr.  218.  in  which  though  Lord  Vomers  was  of  [^^''/.^^^^''^If^ 
opinion,  that  where  a  huft)and  had  given  an  eftate  to  a  wife  larger  dower,  fheisin- 
than  her  dower,  it  fliould  go  in  ademption  of  the  dower  ;  yet  ^^^^ 
the  Houfe  of  Lords,  on  the  17th  of  May  17 17,  reverfed  his  dc-  ^^^"^^^^ 
cree,  and  held  ftre  was  intitled  to  both  notwithftanding  (4). 

(1)  Sedvidepojl.  455.  I  V^f.  230.    AynoUv,  Kempjlcad^  AmK 

(2)  I  P.  Z-;^.  505.  S.  C.  467.    Villareal  v.  Lord  Gakvay,  Amb, 

(3)  2  /^dn/.  365.  S.  C.  682.  I  Bro,  Cha.  Rep.  292.  S.  C.' 
{\)  Fide  Hitchin  Y.  Hiiclin,  Free.  Cha,      Pear/on  v.   Pearforiy    i  B^o.  Cha,  Rsp^ 

133.      Lemon  v.  Lemon,    8   P'in.    366.  292.      Baynton  v  Baynton^    ibid,  ^45. 

Tinney  v.  Tinney,  poji.  3  vol.  8.    Incledon  Jones  v.  Collier,   Jmb.  730.     IVake  V. 

V.  Nofth.ote,  poJi.  3  voL  436.    Ear.  Co,  fP'-akd  3  Mro.  Cba.  Rep,  25^, 
Litt,  36.  b,  note  6.     kyrcs  v.  ff^diis^ 
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Cafe  278.  Galton  vtx{\xs  Hancock y  June  11  y  1743.  Rehearing, 

*Ux,  Murray,   Tl,  yf  R.  Solicitor  General      counfel  for  the  defendant  the 
.    lyl  devifee. 

On  the  one  hand 

The  ftatute  of  the  3  ^ff  4  Will,  &  Mar.  cL  14.  of  fraudulent 
it  would  be  hard  devifes,  fliews  that  the  heir  and  devifee  are  not  put  upon  the 
^To"f^a'fmaii''^  ^^"^^  footing :  the  devifee  cannot  be  fued  alone  upon  that  ftatute, 
pittance,  ro  pay  the  heir  muft  be  joined  with  him  :  and  as  I  am  informed,  the 
a  debt  in  fa-  general  pra6lice  upon  judgments  on  this  ftatute  is  to  infer t  that 
feeTand^t^'the  ^^'^  ^^^^  ^^^^  ^^'^  fatisfadion,  which  is  very  particular, 
other  hand,       becaufe  there  are  no  dire£l  words  in  the  ftatute  to  v/arrant  it, 

where  the  eftate 

4efcended  is  large,  it  would  be  as  hard  to  leave  the  burthen  on  the  fpeciiic  ce^ifee,  when  the  mortgage 
almoft  exhaults  the  eftate  :  on  account  of  thefe  oifliculties  Lord  Hardivkke  adjourned  the  caufe  to  fearch 
£o\-  entries  of  judgments  at  law  on  the  ftatute  of  fraudulent  devifes,  and  for  precedents  in  eijuity,  where 
lh.ere  are  fpecialty  debts  and  mortgaged  cftates  devifed  belides. 

The  ftatute  has  made  no  manner  of  alteration  but  barely  be- 
tween the  creditor  and  the  devifee,  and  as  to  heir  and  devifee  the 
law  is  the  fame  as  before :  for  if  a  bond  creditor  exhaufts  the  per- 
fonal  afTets,  the  legatee  fhall  ftand  in  his  place,  and  come  upon 
the  real  affets,  for  the  heir  is  only  intitled  after  all  gifts  are  fa- 
tisfied,  fo  that  a  legatee  is  preferred  to  an  heir  at  law  :  why  then 
fliould  a  legatee  of  a  perfonal  thing  be  in  a  better  condition  than 
J  428  ]  ^  devifee  of  a  real  thing  ?  Fide  Hern  contra  Mericky  before  Lord 
Har court  in  Cane,  Salk, /[\6, 

This  being  the  fettled  rule,  that  the  heir  can  take  nothing  but 
the  furplus  after  all  gifts  are  fatisfied  confider  the  principle  on 
■which  it  is  founded,  (for  every  rule  is  founded  upon  reafon  or 
maxims  of  law),  namely,  that  if  a  teftator  can  difpofe  of  the 
."whole,  a  fortiori  he  may  difpofe  of  a  part. 

A  bond  creditor  may  certainly  fue  the  heir  ftrft  if  he  pleafes, 
without  coming  againft  the  perfonal  alTets.  Kinajlon  verfus  Clark, 
Oclober  19,  1741  (i). 

Mr.  Chute  of  the  fame  fide  faid,  it  is  the  duty  of  an  executor 
in  the  jfirft  place  to  difcharge  the  mortgage,  and  if  there  are  no 
perfonal  affets,  the  heir  muft  prevent  the  mortgagee  from  incum- 
bring  the  fpecific  devifee.    Clifton  verfus  Burt,  i  Wnis,  679. 

Mr.  Attorney  General  for  the  plaintiff. 

Here  is  no  creditor  before  the  court,  and  therefore  comes 
naked  and  fimply  on  the  proper  equity  between  a  devifee  and  the 
heir  at  law. 

The  devifed  eftate  is  liable  in  two  capacities. 

I  ft,  As  it  is  fubjeft  to  the  mortgage. 

idly,  Under  the  ftatute  of  fraudulent  devifes. 

There  arc  many  cafes  where  the  turn  of  the  fcale  Is  given  to 
an  heir  at  law,  for  the  fake  of  the  heir  at  law  :  but  the  gentlemen 
of  the  other  fide  have  not  fliewn  that  equity  has  taken  the  burden 
from  the  ha:res  faBus^  where  the  fcale  is  equal,  and  thrown  it 
upon  the  hares  naius. 


(1}  Jnte  204.  S,  C. 


They 


in  the  Time  of  Lord  Chancellor  Hardwickk. 


428 


They  coiifider  it  in  too  narrow  a  view,  without  refle6llng  how  Galton  v. 
the  will  has  given  it,  and  the  circumftances.  Hancock. 

If  it  appears  that  it  was  the  teftator's  intention  that  the  devifce 
(hould  take  it  incumbered,  there  is  an  end  of  the  queftion. 

It  is  impoflfible  that  the  teftator  could  intend  fhe  (hould  take  it 
difincumbered,  for  he  fays,  "  After  all  my  juft  debts  are  fatisfied, 
"  then  I  give  to  my  wife  this  eftate  ( i 

Which  {hews  (he  was  to  pay  the  debts  in  the  firft  place  :  after-    [  429  } 
wards  by  another  independent  claufe  he  gives  her  all  other  his 
eftates  real  and  perfonal. 

I  have  proved  by  the  words,  that  it  was  the  intent  of  the  tefta- 
tor to  give  it  fubjedl  to  this  burden,  and  the  law  charges  it,  as  I 
faid  before,  in  a  double  capacity;  and  therefore  it  would  be  ab- 
furd  to  difcharge  it  contrary  to  the  intention,  and  contrary  to  the 
etFe£l  of  the  law.  Vide  the  cafe  of  Lord  Warr'wgton  verfus  Lee^ 
Sel.  CaJ*  hi  Ch.  in  Lord  Kings  time,  39. 

He  that  knew  he  had  given  her  all,  fubje£l:  to  his  debts,  could 
not  but  know  that  this  eilate  was  equally  fubjecl,  as  the  law  had 
made  it  fo. 

The  devifee  is  fubje(9:  here  by  the  particular  intention,  the 
heir  only  by  a  remote  operation  of  law. 

The  Itatute  of  fraudulent  devifes  is  not  applicable  to  the  pre- 
fent  cafe,  becauft  the  ftatute  has  no  lien  upon  debts  arifing  from 
the  contradt  of  the  parties,  but  upon  general  debts  only  of  a  telta- 
tor. 

Mr,  Solicitor  General  in  his  reply  faid,  that  clearly  before  tht; 
ftatute  the  heir  at  law  was  liable  in  the  firfl  place  to  pay  fpecialty 
debts,  and  the  devifee  was  not  to  pay  any  part  of  that  debt ;  and 
(ince  the  ftatute  the  law  is  the  fame,  for  the  ftatute  enters  not 
into  any  other  cafe  of  mifchief,  but  only  provides  that  the  cre- 
ditor fliall  be  paid  at  all  events,  and  does  not  in  the  leaft  difturb 
any  right  the  devifee  might  have  before  againft  the  heir  at  law. 

An  heir  can  never  have  any  contribution  againft  the  devifee, 
becaufc  he  can  have  nothing  from  his  anceftor  but  what  is  left  un- 
difpofed  of,  nor  is  there  any  inftance  of  an  heir's  bringing  a  bill 
againft  the  devifee  for  contribution.  He  cited  Harbert\  cafe  in 
3  Co,  12. 

Lord  Chancellor, 

This  cafe  has  been  more  fully  argued  than  It  was  before  ;  but 
as  counfel  on  both  fides  have  allowed  there  is  no  cafe  exactly  in 
point,  for  the  arguments  have  been  chiefly  drawn  from  analogy 
to  other  cafes  of  marfl\alling  aflets,  I  will  not  be  over  hafty  in 
determining. 

(OP./.  43'. 

*  It  was  refolved,  that  In  cafe  of  a  cornmon  perfon  the  heir  of  a  conufor,  or  he 
againft  whom  the  judgment  is  given  in  debt  ihall  be  only  charged,  and  fhall  not  have 
coatribulion  againft  the  terre-tenant  in  fome  cafes  j  for  if  a  man  be  feifed  of  three 
acres  of  land,  and  acknowledges  a  recognizance  or  a  ftatute,  &c.  and  enfeoffs  A-  of 
one  acre,  B.  of  another,  and  the  third  defcends  to  the  htir  5  in  this  cafe,  if  execu- 
tion be.  fucd  only  aguinft  the  heir,  he  fhall  not  have  contribution,  for  he  comes  to 
the  land  without  cgnfideration,  and  die  heir  fits  ia  the  feat  of  his  anceftor.  Heri>tr:''i 
cafe. 

Some 
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Some  pcrfons  who  have  fate  in  this  court  think  it  has  gone  too 
far  in  giving  one  volunteer  a  remedy  by  way  of  circuity  agalnit 
another. 

Though  both  real  and  perfonal  eflate  are  liable  to  debts,  yet 
the  real  affets  are  a  favoured  fund. 

To  be  fure,  there  is  a  good  deal  of  weight  in  the  confequences 
of  the  other  fide ;  and  therefore  thefe  things  deferve  the  confider- 
ation  of  the  court. 

For  though  it  feems  hard,  that  where  an  heir  at  law  has  a 
fmall  pittance,  the  court  ihould  make  him  pay  a  debt  out  of  his 
fund,  in  favour  of  a  devifee  of  an  eftate,  which  was  made  fubje^l 
to  this  debt,  and  a  devifee  likewife  of  all  the  refidue,  both  real 
and  perfonal ;  yet,  on  the  other  hand,  fuppofe  an  eftate  of  looo  /. 
per  atm,  fhould  defcend  upon  an  heir  at  law,  and  the  teftator 
fhould  have  devifed  another  eftate,  fubje£l  to  a  mortgage  which 
almoft  exhaufts  the  eftate,  would  it  not  be  as  hard  to  leave  the 
burden  upon  the  fpecilic  devifee,  where  there  are-real  afTets  fufE- 
cient  to  difcharge  all  the  debts  ? 

His  Lordftiip  adjourned  it  to  Michaelmas  term  to  look  into  the 
entries  of  judgments  at  law  upon  the  ftatuteof  fraudulent  devifes  ; 
and  likewife  for  precedents  of  cafes  in  this  court,  where  there 
are  fpecialty  debts,  and  mortgaged  eftates  devifed  befides. 

^^ig^^^^  Cafe  279.  Galton  vtxiMS  Hancock y  J^^^  25,  1744. 

Lord  Hard'zvUke  /t  F  T  E  R  Lord  Hardwlch  had  taken  a  twelvemontli's  time 
tfilt  di?wife'is  to  confider  of  the  cafe,  he  this  day  gave  judgment  in  it  as 

Intitled  to  have     foilows  : 
the  mortgage 

upon  the  eftate  devifed  to  her,  exonerated  out  of  the  real  aflets  dcfeended  upon  the  heir,  and  reverfed 
the  former  decree  totally  as  to  this  p«int  (i ). 

This  caufe  came  on  laft  upon  a  petition  of  rehearing.  See  the 
Jlate  of  the  cafe  before^  page  424. 

At  the  firft  hearing,  I  determined  againft  the  defendant. 

The  principal  queftion  is.  Whether  the  defendant  is  intitled  to 
have  the  mortgage  upon  the  lands  devifed  to  her  under  the  will  ojF 
her  huft)and,  exonerated  out  of  the  real  aflets  defcended  upon  the 
plaintiff,  the  heir  of  the  teftator  ? 

This  will  depend  upon  two  more  particular  queftlons. 

i^^'r/?,  Whether  there  are  any  words  in  the  will  to  throw  this 
upon  the  heir  at  law  ? 
C  43^  J  Secondly ^  Whether,  according  to  or  in  confequence  of  thofe 
rules  which  have  been  eftabliflied  in  equity,  the  defendant  ftiail 
prevail  to  have  the  mortgage  on  the  eftate  deviled  to  her,  exone- 
rated out  of  the  real  aflets  defcended  on  the  plalntifl^? 

The  teftator  in  his  will  fets  out  with  a  defire,  that  all  his  debts 
may  be  paid  in  the  firft  place  (2),  and  concludes  with  a  ge- 

(i)  See  the  note  at  th«  end  of  this  cafe.        (2)  Anu  428. 

neral 


'-  ALTON  V, 

>Iakcock, 
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ncral  refiduary  devife  to  the  defendant,  whom  he  makes  Ills  cxe-  Galtox 
cutnx  ( i). 

On  the  part  of  the  plaintiff,  it  is  infilled,  that  the  introductory 
claufe  in  the  will  is  fulHcient  to  charge  the  defendant  with  the  in- 
cumbrance upon  the  eftate  devifed  to  her,  and  that  (lie  ouglit  to 
take  it  cum  onere. 

So,  I  think  it  would,  with  regard  to  creditors,  but  it  is  by  no  wherstulT! 
means  fufficientto  fix  the  mus  or  burden  «pon  the  legatee,  or  to  feu  out  with* 
make  a  variation  with  regard  to  the  different  funds,  out  of  which  ^^['Jg^^^J^^ 
the  debts  are  to  be  paid,  or  to  tranfpofe  the  order  In  which  the  p^ij  inthe  fii^ 
funds  are  to  be  applied  for  that  purpofe  5  for  thefe  claufes  in  place,  the  wite 
wills  have  received  fuch  a  conftrudiion,  merely  for  the  aid  and  7re^\4f^^^j2 
affiftance  of  creditsrSy  that  they  may  not  lofe  their  ju ft  debts.         have  taken  tke 

eftate  £ujk  omre 

4evifed  to  her,  but  is  not  fufHcient  ta  fix  the  burden  upon  the  legatee,  fo  as  to  make  a  variattoa  widi 
regard  to  the  different  funds,  out  of  which  the  debts  are  to  be  paid.;  or  tranfpofe  the  order  Li  »-.iuia 
they  are  to  be  applied  for  that  purpofe. 

As  to  part  of  the  real  cflatcs  devifed  to  the  wife,  the  will  is 
clearly  revoked,  and  muft  be  taken  as  if  they  had  never  been  de- 
vifed, I  mean  thofe  which  were  only  pur  auter  'vis  at  the  making 
of  the  will,  and  the  inheritance  of  .them  purchafed  in  afterwards 
by  the  teftator. 

But  it  would  found  extremely  harfh  in  a  court  of  equity,  if  '^^ 
I  fhould  ftrain,  to  charge  the  devifee  with  this  debt,  and  by  that  remains  to  d>e 
means  leffen  even  the  eftate  which  remains  to  her  under  the  wife  undef  ^ 
will,  when  clearly  the  intention  of  the  teftator  was  to  sive  her        where  ^ 

,        1    ,  i         n  1      •    1  •    1    •  intention  or  Hvc 

the  whole,  and  totally  to  dihnhexit  his  heir.  te^ftator  was  to- 

tally to  4ififrhc- 

rit  the  heir,  wouU  found  harih  In  a  coiut  of  rt^uiiy* 

The  fecond  queftion  is  a  new  one,  and  was  never  before 
brought  in  judgment,  or  zVi  fpecie, 
J  fliall  confider  it  in  two  lights. 

Firjiy  How  it  would  have  flood,  In  cafe  this  had  been  a  gene- 
ral debt  by  bond,  or  covenant,  wdiere  the  heir  is  bound,  without 
any  moitgage  to  fecure  it. 

Secondly^  Whether  the  mortgage  in  this  cafe  will  make  any 
difference. 

There  are  two  periods  of  time  which  will  be  material;  how  it    j-  J 
would  have  been  at  common  law  before  the  ftatute  of  fraudulent 
devifes,  aiui  how  fince. 

At  common  law,  the  devifee  was  not  liable  to  the  demand,  be- 
caufe  the  difcent  was  broke. 

The  rule  of  equity  before  the  ftatute  did  not  difrer  from  the  rule 
of  law,  uniefs  there  were  fome  particular  circumflances  in  the 
cafe. 

This  court  had  been  often  attempting,  before  the  ftatute,  to 
make  a  devifee  liable  to  fpecialty  debts,  but  were  not  able  to 
come  at  it,  which  was  the  occafion  of  the  ftatute. 

(l)  Fide pojt,  439.  note.       Waller  v.  Jack/on,  ^oj,  625, 
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GAtTON  V.  The  heir,  before  the  ftatute,  would  have  had  the  benefit  of  the 
B  f  ^^th°^ft*  P^^^'^"'^^  eftate  in  this  court,  in  eafe  of  the  real ;  but  if  there  was 
tuteTf  frrudul  perfonal,  the  heir  could  hare  had  no  relief,  not  fo  much  as  a 
lent  devifes,  an  Contribution  from  the  devifee. 

heir  would  have 

had  the  aid  of  the  perfonal  eftate  in  cafe  of  the  real  5  but  if  no  perfonal,  net  intltled  to  a  contrlbutI»ii 
from  the  devifee.  1 

The  next  queftion  is  upon  the  operation  of  the  ftatute,  abflra6l- 
ed  from  the  mortgage  in  this  cafe. 

The  words  of  the  ftatute  of  the  3^4  TF".  ^  AI.  cap,  14.  areJ 
thefe : 

Whereas  it  is  not  reafonable  or  juft,  that  by  the  practice  or 
^  contrivance  of  any  debtors,  their  creditors  fhould  be  defrauded 

**  of  their  jufl  debts  ;  and  neverthelefs  it  hath  fo  often  happened, 
*^  that  where  feveral  perfons  having,  by  bonds,  or  other  fpecial- 
ties,  bound  themfelves  and  their  heirs,  and  have  afterwards 
died  feifed   in   fee-fimple,  of  and  in  manors,  meffiiages, 
"  lands,  ^r.  or  had  power,  or  authority,  to  difpofe  of  or  charge 
"  the  fame  by  their  wills  or  teflaments,  have,  to  the  defrauding 
•  **  of  fuch  their  creditors,  by  their  laft  wills  or  teftaments,  de- 
vifed  the  fame,  or  difpofed  thereof  in  fuch  manner,  as  fuch 
*^  creditors  have  loll  their  faid  debts  :  for  remedying  of  which, 
•*  Be  it  enabled,  &c»   That  all  wills  and  teftaments,  limitations, 
difpofitions  or  appointments,  of  or  concerning  any  manors, 
"  meffuages,  lands,  tenements,  or  hereditaments,  or  of  any  rent, 
profit, .term  or  charge  out  of  the  fame,  whereof  any  perfon  or 
perfons,  at  the  time  of  his,  her,  or  their  deceafe,  fhall  be  feifed 
in  fee-fimple,  in  pofiefiion,  reverfion,  or  remainder,  or  have 
"  power  to  difpofe  of  the  fame  by  his,  her,  or  their  laft  wills  or 
teftaments,  fhall  be  deemed  and  taken  (only  as  againft  fuch 
*^  creditor  or  creditors  as  aforefaid,  his,  her,  and  their  heirs, 
fuccefibrs,  executors,  adminiftrators,  and  afijgns,  and  every 
*'  of  them)  to  be  fraudulent,  and  clearly,  abfolutely,  and  utterly 
"  void,  fruitrate,  and  of  none  effeft,  bV." 
r  433  ]       By  force  of  this  ftatute,  the  devifee  is  made  liable  at  law  ;  and 
Theaaion  under  the  a£lionmuftbe  brought  jointly  againft  the  heir  and  devifee. 
£b*u6htiS^     S'^-  3-  "  And  for  the  mer.r.s  that  fuch  creditors  may  be  en- 
againft  the  heir  "  abled  to  recover  their  faid  debts,  be  it  further  ena£led.  That 
and  devifee.      (c       the  cafes  before  mentioned,  every  fuch  creditor  fliall  and 
may  have  and  maintain  his,  her,  and  their  aftion  and  a£iions 
"  of  debt,  upon  his,  her,  and  their  faid  bonds  and  fpecialties 
againft  the  Leir  and  heirs  at  laiv  of  fuch  obligor  or  obligors^  and 
fuch  devifee  or  devifees  jointly^  by  virtue  of  tliis  atSl/* 
The  ncx't  queftion  will  be,  What  judgment  is  to  be  entered  up 
in  this  cafe  ? 

It  has  been  infifted  by  the  defendant's  counfel  that  there  ought 
to  be  two  diftinft  judgments  :  Ftrj}^  That  the  heir  fhould  make 
fatisfadion,  and  if  he  has  not  fufiicient  aftets,  then,  that  the  de- 
vifee Oiould  do  it. 

But  there  has  been  no  precedent  of  any  judgment  in  this  a£lion 
cited  in  fupport  of  this  ;  but  then  it  u'as  faid,  this  was  the  only 
T<;afon  wiiy  the  ftatute  direds  the  heir  and  devifee  to  be  joined  in 

o  the 
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the  aaion,  becaufe  if  the  heir  had  not  affets  enough,  then  judg-  ^^^^^l""^^' 
merit  might  he  entered  againft  the  devifee. 

But  this  is  not  conclufive;  for  I  take  the  provifion  in  the  aft  The  provifion  in 

to  be  introduced  for  the  benefit  of  the  creditors  merely,  without  [^J/*^^^]"*^ '^Jj^ 

any  regard  either  to  the  heir  or  di:vift'ey  iox  the  enabling  claufe  inti-  b'J'nefi t  of  thV  * 

ties  the  creditor  to  a  new  formed  writ,  and  to  bring  a  new  credicors merely, 

a6lion  ;  for  otherwife  there  might  have  been  a  collufion  between  ^'iji^-^t  any  re- 

5  ,  ,    .         ,  ^  ,         rr  ^         -n  •    n.        •     gard  cither  to  the 

the  devifee  and  heir  at  law,  to  play  oft  the  will,  or  not,  jult  as  it  heir  or  devifee, 
fl^ould  fuit  them  beft  ;  therefore  it  was  a  neceflary  and  wife  pro-  or  otherwife  b/ 
vifion  of  the  aft,  to  join  the  heir  and  devifee  in  the  aftion,  to  fe- 
cure  the  creditor  at  all  events,  played  ofF  the 

will,  or  not,  as  fulted  them  beft, 

I  direfted  the  folicitors  on  both  fides  to  fearch  for  precedents  The  reafon  why 
of  judgments  at  common  law  on  this  llatute,  but  they  have  not  cedents  to"be'*" 
been  able  to  find  any;  the  reafon  muft  be,  that  the  proceedings  found  of  judg- 
in  this  court  are  more  expeditious,  for  they  may  have  a  fale  di-  J^^"  'is^that 
rented,  as  they  have  both  heir  and  executor  before  the  court.  the"proceedIngs 

here  are  more 

expeditious;  for  as  koth  heir  and  executor  are  before  the  court,  the  creditors  may  have  a  fale. 

There  are  three  printed  cafes  on  this  action,  one  in  Clift's     the  cafes  on 
Entries  243.  and  another  in  Lilly  s  Entries  145.  which  is  a  better  this  aftion  in 
book,  the  cafe  of  Jofeph  verfus  The  Duhe  and  Dutchefs  of  HarniltGn,  cnft\  ^n^Lillyy 

'  J  J  t-  .  •         !  Entries,  the  writ 

m  the  Exchequer,  but  no  plea  or  judgment  are  mentioned.  charges  the  heir 

in  the  debet  and 

the  ditmet  j  and  that  thrj  vdgment  maft  follow  the  writ  and  count  Is  a  known  rule  ac  Uw, 

The  third  is  in  Lillfs  Etitries  529.  7  Ann,  but  there  likev/ife    [  434  J 
is  no  plea  or  judgment,  nor  any  entry  of  it  in  the  office* 

In  all  thefe  precedents,  the  writ  charges  the  heir  in  the  debet 
and  the  detinet,  and  fo  it  was  in  all  a6lions  againft  co-heirs  { i ). 

According  to  the  known  rules  of  law,  the  judgment  mull  fol- 
low the  writ  and  count ;  therefore  I  conclude  the  judgment  here 
muft  likewife  be  of  both.  Vide  3  Co.  13,  14.  where  the  reafon 
for  a  judgment  againft  both  the  heirs  is  fully  fet  forth. 

There  is  another  confideration,  which  is,  that  from  the  nature 
and  form  of  the  judgment  itfelf,  there  cannot  be  two  diftindb 
judgments.  Vide  Plaiud.  438.  Dmvy  verfus  Pepys,  where-  there 
is  a  precedent  of  a  judgment  at  large  againft  co-heirs. 

The  lands  defcended  are  to  be  delivered  to  the  creditor  upon 
the  execution^  at  a  certain  annual  value,  until  his  debt  is  fatisfied. 

If  fo,  when  can  the  fecond  judgment  take  place  ?  for  you  can 
never  fay,  that  this  may  not  be  fatisfied  out  of  the  real  alTcts  cf 
the  heir,  fince  the  judgment  is,  the  creditor  to  hold  quoufq-^  de^ 
bittim  fatisfaBum  fuerit. 

What  is  the  rule  in  equity?  Why,  in  cafe  of  a  debt  by  fpe-  In  equity  to  f^- 
cialty,  that  the  perfonal  aftcts  ftiall  be  firft  applied,  and  if  dcfi-  ^'^^^^ 
cient,  the  heir  ftiall  be  charged  for  affets  defcended.  aifetsmuft  be 

firft  applied,  and 
if  deficient,  the  real  aliets  Uwlcended. 


(l)  Vide  KinaJIon  V.  Clark j  ante  205. 

Vol.  XL  D  d  '  N« 


434 


CA  S  E  S  Argued  and  Dcternuncd 


Galton  V.  J^^o  cafe  was  cited  at  the  bar;  but  tliere  is  one  which  h^ 
Hancock,  fome  refeniblance  to  it,  Gawkr  ycy{\xs  JFculey  i  P,  JFms,  gg.  It 
is  faid  there  by  Lord  Coivper,  it  is  theacl  of  parliament  makes  thii 
affets  in  the  devifee's  hands,  and  that  requiring  the  heir  to  be 
made  a  defendant,  you  muft  follow  the  remedy  therein  prefcrib- 
ed  ;  and  this  bill  in  equity  is  as  an  action  at  law  but  his  Lordlhip 
faid  nothing  as  to  a  contribution  between  the  heh  and  devifee. 

There  are  two  cafes  where  this  point  has  been  determined^ 
Bavilie  verfus  SavUky  before  Lord  King  and  Lord  Conway  s 
cafe. 

In  P/ff  verfus  I  fhall  add  another  cafe,  Pitt  verfus  Raymond^  January  27* 
^if'^aft  ^^^^     ^734'  lioxdi  Talbot:  "A  new  bill  there  wns  brought, 

fadsfaaioVoutof  "  ^^^^^  ^  loug  courfe  of  proceeding,  to  have  fatisfacl:ion  out  of 
airets  deicended  "  affets  botli  defccndcd  and  devifed  :  his  Lordfhip  dire£led  there,, 
and  t^evifsd  j      a  ^|^^^  •£  ^^iq  perfonal  were  not  fufficient,  then,  in  the  next  place. 

Lord  T«/i'(J/ dl-  ^  ,  .  r     n-        1    r         ,     ,  ,      i  • 

i-edled,  if  che  account  v/as  to  be  taken  or  aiiets  deicended  upon  the  heir 

perfonal  were  not  "  at  law  ;  and  if  that  fhould  be  deficient,  then  an*  account  was, 
lufficienc,  an     «  fA^itn  of  the  dcvifcd  eilate,  which  ihews  his  opinion  as  ta 

account  was  to  .        ,  ,  .     -        ^.  ,  n  , 

be  takenof  aiicts  "  the  Order  m  which  the  aiiets  were  to  be  marihalled. 

defcended,  and 

if  that  was  deficient,  then  ef  the  devifed  eilate,.  which  fKews  his  opinion  to  the  order  ia  which  the 
affcts  were  to  b.e  marihalled.. 

E  *435  J  ^  ^^^'^^  ^'^^^^  notion  of  contribution  in  the  cafe  of  Gaivler- 
verfus  Wade  is  not  well  founded,  for  it  is  only  flarted  by  counfel, 
but  is  not  fupported  by  any  authority. 

The  ftatute  of  fraudulent  devifes  was  made  merely  for  the  fake 
of  creditors,  and  not  at  all  in  favour  of  heirs  at  law. 

The  enabling  claufe  makes  wills  void  againil;  fuch  creditors^  but 
leaves  tne  lavr  as  it  was  before  with  regard  to  heirs. 

In  this  cafe,  it  would  be  contrary  to  the  plain  intention  of  the 
teftator  to  make  the  devifee,  the  wife,  liable  to  the  debt,  fo  that 
fiie  fnould,  in  whole  or  in  part,  be  defeated  of  her  legacy. 

The  fecond  queftion  is,  Vvhether  there  being  a  mortgage  upon 
this  eflate  devifed  to  the  defendant  the  wife,  will  make  any  al- 
teration. 

A  mortgage  is  a  It  mufl  be  admitted  that  this  is  a  debt  by  fpecialty,  and'thac 
t ^^"^and  tlTiand  ^^'^^  ^"^^^  regarded  as  a  pledge  or  k  curity  for  the  money  in 

i/onI>  regarded  this  court  ( I  ).  ^ 

as  a  pledge  for  Thc 
tlie  money. 

(i)  Lanryy  V.  JM^  pofl.  444.    It  is  teral  fecurity  to  the  land,  and  cannot 

not  the  covenant  to  fay  or  the  bond^  which  alrer  the  fund.    Bagot  v.  OughtWy  i  P, 

occafions  this  colilh-uttion,  for  the  land  is  IV.  347.    Evelyn  v.  Evelyn,   2  P.}P\ 

only  confidered  as  a  fecurity  for  the  per-  bsC)  .Lcman  v.  Newubam,     i  Vcf.  §8. 

fonul  debt.    Cope  v.  Cope,  2  Sulk.  449.  Sbqfto  v.  Shrfto,   z  Co/s  P,  IK  664. 

Mtynell  v.  Howard,  Free.  Cha.  61.    King  Tanker-ville  v.  Faivcctt,  z  Bro.  Cha.  Rep. 

y.'King.   3  P.  IV.  358.  poji.  496.  3  vol.  57.     IVard  v.  Dudley,  ibid.  316.  Bil- 

280.    On  thc  other  hand,  where  the  liugburji  v.  JValker,  ibid.  604.    Scd  tide 

real  eftate  is  originally,  or  afterwards  be-  Lavoy  v.  Athol,  poji.  444.  where  the  court 

comes,  priviarth  liabie.   the  real  eilate  took  advantage  of  a  covenant  to  pay  a 

Hiall  be  fij-il  applied,  though  a  conjenant  rent-charge  in  a  marriage  fettlement  in 

as  added,  or  a /^^?.'./ given  ;  for  fuch  ^-otv-  favour  of  a  younger  child's^  portion. 

nant  or  hnd  is  only  intended  as  a  colia-  But  in  the  cale  of  a  mortgage,  if  a  m'ort- 

gagor 
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The  mortgagee  may  take  his  remedy,  indeed,  againftthe  exe-    Galton  v. 
cutor,  or  againft  the  heir  at  his  eledtion ;  but  it  muft  likewife  ^^^^^ck. 
be  admitted,  this  election  of  the  mortgagee  will  not  determine  A  Tiortgagee 
which  fund  ought  properly  to  be  charged,  nor  vary  the  right  as  ^^edy^tgafaft'*^" 

to  thofe  funds.  the  executor,  or 

againft  the  heir, 

but  the  eledJrion  of  the  mortgagee  does  not  vary  tiie  right  as  to  the  funds,  or  determine  which  oughc 
properly  to  be  charged. 

This  was  determined  orighially  in  favour  of  the  heir,  /or  thefe 
reafons,  becaufe  the  heir  is  in  the  feat  of  the  ancellor,  and,  whillt 
the  ancient  tenures  fubfifted,  was  obliged  to  perform  the  fer- 
vices. 

The  firfl  executions  were  j^mjf^rMj,  and  levari  facias ^  which  Anciently  they 
afFedled  chattels  only,  but  did  not  take  the  land,  vide  3  Co,  11  b,  '7:'' ^"'^  ' 

■yr^.7/.        TT     ,      ■i         r  i  r  t  1  •       i       r  ot  landed  cftitCes, 

William  Hnrbert  s  cafe  ;  and  lo  tender  were  they  anciently  of  that  the  fheriff 
landed  eftates,  that  even  in  the  cafe  of  the  crown,  if  the  goods  J^^'^^d  not,  uven 
and  chattels  of  the  kinp.'s  debtor  be^fufficient,  and  fo  can  be     c^^"""  the 

■  rr  ^  i  i     i  •      »        i       crovvn,  extend 

made  appear  to  the  rnenfF,  v/hereupon  he  may  levy  tne  King  s  debt,  the  lands  of  the 
then  ought  not  the  fherifito  extend  the  lands  and  tenements  of  ^'^ttor,  if  his' 
the  debtor,  or  of  his  heir,  2  Injl.  18,  19.    And  Lord  Cokey  in  iuffic^ent7and  fa 
Harbert'^  cafe,  12.     gives  the  reafon  why  the  lands  of  the  king's  made  appear  to 
debtor  were  liable  to  the  king's  execution,  becaufe  Thefaurus  '•^^  ^^'nft, 
reps  eji  pads  vinculum        bellorum  nervi^  and  therefore  the  law 
gives  the  king  full  remedy  for  it. 

He  might  have  added  another  reafon  why  this  judgment  is  in    [  43*5  j 
favour  of  the  heir,  becaufe  otherwife  it  muH  have  been  againft 
the  perfon  of  the  heir,  and  this  is  to  difcharge  and  exonerate  his 
perfon. 

Here  it  was  that  this  court  (Pepped  in  and  founded  an  equiLy 
upon  it,  by  dire£ting  the  perfonal  eftate  to  be  hrft  applied  in  fa- 
vour of  an  heir,  and  are  not  tied  down  to  the  rules  of  law,  be- 
caufe this  court  can  bring  both  heir  and  executor  before  them  at 
the  fame  time. 

Cornijlo  verfus  Ade-Wy  I  Ch.  Caf,  271.  is  the  lail  cafe  where  the  Lord  Ncttlnghart 
court  refufed  to  do  it  in  favour  of  a  h^res fa3us  ;  this  was  in  the  d-tsn-uned 
,time  of  my  Lord  Nottingham  indeed,  but  I  believe  determined  ^V;-«/^v/L,diac 
by  the  Majier  of  the  Rolls,  or  feme  judge  fitting  for  him,  becaufe  peifcnai  aifets 
Lcrd  'NcAthwhcim  had  determined  it  exprefsly  contrary  in  a  cafe  ^^^^^^'^  applied 

L   r  1-1  1      r   n       r       i  7  r  ^      .     ,    ,  .      ,  exoneracion, 

beiore,  which  was  the  nrlt  caie  where  a  hd^res jacius  had  this  de-  butrhen  he  v,aa 
termined  in  his  favour,  that  perfonal  affcts  (hould  be  applied  in  ^'^^resfaaui  of 
exoneration.     Vide  i  Ch,  Caf   223.  Hayes  2.^^.n9i  Hayes,     But  ^1^^;.^"^^'''^ 
thiS/Was  in  the  cafe  of  a  hares  faBus  of  the  whcie  real  eitate. 


gagor  releafe  or  fell  the  equity  of  re-  TweJJd,    1  Bro,  Chn,  Rep.  ic!.  ic2. 

demption,   and  the  purchafer  co^venants  Contra  Pafons  v.  Freeman,   Amb.  115. 

with  the  vendor  to  pay  the  mortgage  See  alfa  Cope  v.  Cope,  zSalL^^g.  La-n.-- 

debts  the  perfonal  eftaie  of  the  purch^-  Jon  v.  Hudfon,    \    Bro.  ( Ipa.   Rep.  58. 

fer  fhall  not  exonerate  the  real  ellate  where  the  debt,  being  orieinally  perio- 

mortgaged.    PocUey  v.  PocMey ,  i  Vern-,  nal,    has  afterwards  become  a  ch„:  -e 

36.     FcrreJIer   v.    Leigh,    Amb.    171.  upon  the  real  eitate. 
2  Cox*f  P,  Jr.  664.  S.  C.    Tiueddcl  V. 

Dd2  Tha 


43<5  CASES  Argued  and  Determined 

Gal  TON  V.  The  firft  cafe  where  it  was  determined  in  favour  of  a  dcvifce 
p^kl^VJrL't     ^^P^^^^  ^^^^  ^^^^^^  only  (i),  M^as  the  cafe  o(  Popley  verfus 

pZhl^'y^^l^tht  Popley,  as  it  is  called  in  2  67^.  Caf.  84.  but  in  i  Fern,  36. 
fivft  inftance,  Pockky  vcrfus  Pockley*  T  need  not  mention  any  more  cafes,  for 
tIrmrnedTn'fi"  ^^^^  ophiion  of  this  great  man  (Lord  K'Gttwgbam)  hath  been  fol- 
vt)ur  of  a  dcvifce  lowed  ever  fmce. 

©f  part  of  the 

«ft.\te  01  Jy }  and  Lord  Nottingham'^  opinion  has  been  followed  ever  fince. 

The landis given  By  the  will  in  the  prefent  cafe  the  land  is  given  to  the  wife  the 
whichmuftmean  ^^vifee,  which  muft  mean  effeaually  ;  for  if  given  fubjetl  to 
effeauaiiy,forxf  the  mortgage,  the  whole  benefit  will  be  drawn  from  the  devifee^ 
fubjea  to  the    and  rendered  ineffeduaU 

mortgage,  it '.s  an 
ineft'edlual  de- 

Wh'ere  f^eclaity  '^^'^  ^^^^  devifee  is  entitled  to  be  exonerated  ;  fuppofe  there 
creditors  Lhauft  fimplc  Contract  creditors,  and  a  fpecialty  creditor  (as  the 
the  perfonai  mortgagee  in  this  cafe  is)  exhaufls  the  perfonal  affets,  have  not 
cfnSa^credl-  ^^^^  fimplc  contra6l  creditors  an  equity  to  ftand  in  his  place,  and 
msftand  in  their  to  comc  upou  the  real  affcts,  and  is  it  not  the  conftant  courfe  of 

place,  and  may    ^J^jg  couri  (  2  )  ? 

real?  "^'^^  -^^     agreeable  likewife  to  the  reafon  and  equity  of  the  flatute 

againft  fraudulent  devifes,  which  leaves  it  in  full  force  againll  the 
heir  at  law. 

In  the  laft  place  I  think  this  opinion  will  coincide  intirely  wath 
the  intention  of  the  teftator. 

Here  comes  in  the  obje£lion  of  the  moft  weight  on  the  part  of 
C  437  ]      ^^^^  plaintiff,  that  this  is  plainly  an  e{late  devifed  with  a  lien  wpcn 
it,  w^hich  fliews  the  teflator  meant  fne  Ihould  take  it  ciwi  onere,  fo 
that  at  lead  it  may  be  faid  in  favour  of  the  plaintiff,  there  is  inten- 
tion againil  intention. 

But  if  an  inference  lliould  be  dravv^n  from  a  te{lator*s  mortga- 
ging particular  lands,  and  devifing  them  fo  mortgaged,  that  he 
intended  thefe  very  lands  fliould  be  liable  in  the  hands  of  the  de- 
vifee to  this  burden,  that  would  equally  hold  againft  perfonal 
affets  being  firfl  applied  (3)-,  and  it  is  the  conRant  dire£lion  of 
this  court,  that  the  mortgaged  ellatc!  fhould  be  confidered  only  ag 
a  pledge  for  money,  but  as  to  the  proper  application  of  the 
funds  for  payment  of  that  debt,  it  is  left  juil  as  it  was  before. 

It  is  equal  to  the  creditors  to  go  firit  againil  the  land  devifed, 
and  if  the  court  would,  in  that  cafe,  conilrue  it  in  favour  of  the 
devifee  againfl  the  heir  at  law,  where,  by  circuity,  the  fimple 
contract  creditors  Hand  in  the  place  oi  the  fpecialty,  then  what 
reafon  can  be  alTigncd  why  the  devifee  fliould  not  have  the  benefit 
diredlly  againfl  the  heir  at  law. 

•■  CI  if  ion  verfus  Burt,  i  P.  Wms,  678.  one  died  indebted  by 
bond,  who  by  his  will  had  given  a  legacy  of  500  /.  and  devifed 
his  freehold  lands  toB.  in  fee,  leaving  a  perfonal  eflate  fufficient 
only  to  pay  the  bond  ;  the  legatee  fhail  not  Hand  in  the  place  of 
the  bond-creditor  to  charge  the  land,  in  regard  the  land  is 

(1)  Contra  Pra.  Cha,  3.      (2)  Lunoy  v.  Jikol,  foft.  44.6,      (3)  See  note pcji.  439^ 


fpecifically 
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are 


fpeclHcally  devifed  j  otherwife  if  the  land  had  defcended  to  the    Oalton  v. 

1    .  Hancock. 

lieir. 

This  cafe  proves  that  even  general  pecuniary  legatees  are  to  Oenerai  pecun 
be  preferred  to  an  heir  at  law,  much  more  a  fpecific  devifee  of 
land,  and  this  too  is  analogous  to  the  rule  of  lav/  ;'for  every  de-  an  heir  at  law, 
vifee  is  in  nature  of  a  purchafer,  and  fo  laid  down  in  Harbert's  ^••^^^j'^'^' 
cafe:,  3  Co.  12.  b.  that  the  heir  fhall  not  have  contribution  againfl:       formic  is"a 
any  purchafer,  although  in  rei  veritate  the  purchafer  came  to  the  rule  of  law,  that 
land  without  any  valuable  confideration,  for  the  confideration  of  f^^'^  tl-vuce  u 

,  .    ^  .     ^  .  ^  .     r    ^        r  1"  nature  of  a 

the  purchafeis  not  material m  luch  cale.  purchafer. 

In  the  fearch  I  ordered  to  be  made  for  precedents,  there  is  but 
one  cafe  which  is  like  it,  and  that  indeed  comes  very  near,  Scrle 
verfus  5/.  Eloyy  2  P,  Wins,  386.  heard  before  Sir  Jofiph  Jckyll^ 
January  25,  1727.  One  devifes  his  lands  in  Z>.  to  ^.  (his  cou- 
fin)  an  infant,  at  her  age  of  21,  fuhjecl  to  the  uicumbrances  there 
upon^  and  the  rents  during  her  infancy  to  be  paid  to  her  father, 
and  devifes  all  his  other  lands  to  truftees  to  pay  his  debts. 

The  infant  the  devifee  infirted,  that  the  mortgage  upon  her 
edate  ought  to  be  difcharged  out  of  the  perfonal  ellate,  and  if 
that  was  not  fufficient,  then  out  of  money  arifing  by  fale  of  the 
truft-eftate. 

The  defendant,  the  heir  at  law  and  reverfioner,  infifted,  that   [  438  ] 
the  mortgage  was  to  be  paid  off  out  of  the  rents  and  profits  of      devifes  his 
the  eftate  devifed  to  the  plaintiff  whilfl  he  was  under  age*  lands  in  D.  to  ^. 

his  coufln,  an  in- 
fant, at  21,  fuhjedl  to  the  incumbrances  therein,  and  all  his  other  Unds  to  truftees  to  pay  debts:  Sir 
Joffph  Jekyll  diredted  the  mortgage  on  ellate  to  be  paid  oft'  out  of  money  arifmg  by  fule  of  the  trult- 
erta.e,  though  A.  by  bill  had  fubmitced  to  difcharge  it.  On  appeal  to  Lord  Chancellor  Klngi  h« 
siiiirmed  the  decree. 

Sir  Jofeph  Jekyll  was  of  opinion,  that  the  debt  by  mortgage  on 
the  plaintiff 's  eftate  is  part  of  thofe.  debts  which  are  to  be  paid  oft"* 
out  of  the  money  arifmg  by  fale  of  the  truit-ellate  :  and  though 
the  infant  by  her  bill  had  fubmitted  to  pay  it  off,  yet  he  faid  he 
muff  take  care  of  the  infant,  and  direded  the  bill  to  be  amended. 

This  caufe  came  on  before  Lord  Chancellor  King,  on  an  ap« 
peal  from  the  Rolls  the  28th  of  ikf/jy,  1728,  who,  after  two  days 
hearing  afnrmed  the  decree. 

I  have  done  with  the  cafes,  and  fliall  now  take  notice  of  the 
obfervations  of  the  counfel  on  both  fides. 

The  firft  obfervation  was  on  the  part  of  the  plaintiff. 

That  this  do£lrine  would  extend  to  level  all  devifes ;  for  ac- 
cording to  this  rule,  if  a  teftator  fhould  have  mortgages  upon 
different  eftates  for  different  fums,  and  devifes  thofe  effates  to 
feveral  perfons,  a  devifee  of  the  eftate  which  has  the  largelt 
mortgage  upon  it,  and  leaft  in  value,  would  he  intitled  to  come 
upon  the  other  devifees  for  a  contribution  ( i). 

But  this  is  not  warranted  by  the  cafe  of  CarUr  verfus  Bar^ 
nardi/iortj  i  P.  Wms,  505. 

(i)  Vi(k  pofi,  446. 
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Gaiton  v.  The  otlier  obfervation  was  on  the  part  of  the  defendant,  that 
Hancock.  ^  •  c  ^^^^  intltled  to  have  the  eftate  defcended  applied  to  dif- 
Jh^  ^A\^or^o^'  charge  the  mortgage,  it  would  have  this  confequence,  that  if  the 
come  for  fatis-  mortgagee  fliould  bring  his  action  againft  the  heir  and  recover, 
f^aion  ekher  which  he  might  certainly  do,  the  heir  would  then  be  intitled  in 
againt  the  real  ^j^j^  (,Qy^j.     j^^yg  fatisfa6tion  againft  the  land  devifed,  as  origi- 

or  perlonal  ,,    r  1  -  f-,         1  "  ° 

eftate,  will  not   nallv  fubjett  to  the  mortgage. 

determine  what 

lliall  ukimately  be  the  fund  which  fhall  be  charged. 


[  439  ^ 

It  is  a  mach 
greater  reproach 
to  a  judge  to  con- 
tinue in  his  error 
than  to  re  trail  it. 


The  rule  in  mar- 
Ihalling  of  alTets 
js  of  fucli  confe- 
quence to  the 
praftice  of  this 
court,  that  it 
ought  to  coun- 
tervail any  argu- 
ments of  hard- 
jliip  to  particu- 
lar ucrfons. 


And  this  is  rightly  argued  ,  for  it  is  admitted  that  the  eledion 
of  the  creditor  will  not  determine  what  fhail  be  ultimately  the 
fund  which  fhall  be  charged. 

It  would  be  a  mofl  abfurd  confequence,  if  the  heir  at  law 
fhould  in  this  cafe  draw  away  from  the  devifee  the  benefit  which 
the  teilator  meant  to  give  her  by  this  devife,  by  making  her  bear 
the  burden  contrary  to  the  teftator's  intention,  and  at  the  fame 
time  take  beneficially  himfelf,  when  the  teflator  clearly  intended 
to  give  away  the  v/hole  from  him. 

Thefe  are  the  reafons  which  induced  me  to  alter  my  opinion, 
and  I  am  not  alhamed  of  doing  it;  for  I  always  thought  it  a 
m.uch  greater  reproach  to  a  judge  to  continue  in  his  error,  than 
to  retra6l  it. 

I  might  at  firfl  be  influenced  by  the  appearance  of  hardfliip  In 
this  cafe  on  the  part  of  the  heir. 

But  the  rule  of  a  court  of  equity  in  marfhalling  of  aflets  is  of 
great  confequence  to  the  pra6lice  of  this  court,  and  ought  to 
countervail  any  arguments  of  hardfhip  to  particular  perfons  ,  be- 
fides  upon  m.ature  deliberation,  I  do  not  think  the  cafe  of  the 
heir  at  lawfo  hard  as  I  did  before,  becaufe  it  was  not  the  inten- 
tion of  the  teftator  that  the  heir  fliould  take  any  part  of  his  eftate;- 
and  it  was  a  mere  accident  ihrew  a  part  upon  him,  videlicet^  the 
ignorance  of  the  teftator  that  it  was  necefiary  after  purchafing  in 
the  fee  of  thefe  eftates  pur  autcr  vie,  to  republifh  his  will  to  make 
them  pafs  to  the  defendant  the  widow. 

Upon  giving  this  cafe  all  the  confideration  that  I  am  capable 
of,  1  think  the  former  decree  ought  to  be  reverfed  totally  as  to 
this  point :  and  accordingly  diredled  an  account  fliould  be  taken 
of  the  real  affets  defcended  upon  the  heir,  and  applied  to  payoff 
and  exonerate  the  m.ortgage  upon  the  eftate  devifed  to  the  de- 
fendant ( I ). 


(i)  I^rg.  Lib.  A.  1743.  fob  657.  The 
rule  refpeAing  the  order  of  affecting 
affets  (eems  to  be  this :  ill,  The  perfonal 
eftate  of  the  mortgagor  fhall  be  applied 
in  difcharge  of  the  mortgage  debt. 
Hoxvel  \/,  Price,  I  P.  iV,  291.  Prec, 
Cha,  477.  M.yiielly.  Hoxvard,  Prec.  CI: a. 
61.  Cope  V.  Cope.,  2  6'^//^.  449.  Pccklcy 
V.  Pockley,  I  Vern.  36.  King  V.  King, 
5  P.  IV.  360.  Port/mouth  v.  Sv(jolk^ 
X  Ft/.  31.    Robin/on  v.  Gee,  ibid,  25 1. 


2dly.  Ordinarily  fpeaking,  eUates  de- 
viled for  payment  of  debts.  Bartholo- 
mevj  v.  May,  anie  I  vol.  487.  T'-weedale 
v.  Conjcriiry,  1  Bro.  Cha.  Rep.  240.  Bale- 
mnnv.  BaH?nan,  ante  I  vol.  421.  note. 

Eftates  defcended,  and  this  too  where 
the  morrgnged  ellates  devifed  are  fubjeft 
to  a  general  charge  for  payment  of  debts, 
as  in  the  prefent  cafe  of  Galion  v.  Han^ 
eccky  Pozbis  v.  Corbet.,  poji.  3  vol.  556. 
Da-yis  V.  Top.^   I  Bro.  Cha,  Rep.  524. 

2  BrQ, 


in  tlie  Time  of  Lord  Chancellor  Hardv/icke. 
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2  Bro.  Cha.  Rep,  259.  S.  C.  Wrlde  v. 
CJnrk,  2  Bro.  Cha.  Rep.  261.  ^thly.  Real 
ellates  fpecifically  devifed,  fubj'ccl  to, 
or  generally  charged  with  the  payment 
of  debts.     Carttr  v.  Bnrnardijion,  i  P. 

IV.  505.  Davis  V.  Topp^  2  -Sro.  Cha. 
Rep.  2^9.  263.    /^/^2'^  Serle  v.  6"/. 

2  P.  W.  386.  Bat  we  mull  obferve, 
that  the  perfonal  edate  cannot  be  applied 
in  exoneration  of  the  real  eltate  mort- 
njaged  as  again II  legacies  (pecuniary  or 
fpecific)  or  debts^  though  it  muil  ab 
again  ft  an  executor  or  refiduary  legatee. 
Onealv.Mead,  1  P.  W.  693.  Tipping 

V.  Tipping.,  I  P.  W.  730.  Davis  v. 
Gardner^  2  P.  W.  190.  Rider  v .  IVager^ 
2  P.  Z/-^.  335'  Cutler  V.  Coxeter,  2  /^^/v/. 
302.  Phillips  V,  Phillips y  2  y>ro  Ci'/?.  Zv<?/). 
273.  //a/6'  V.  CVc",  3  C/?^^.  i^^/.  322. 
For  when  a  teliator  gives  a  legacy,  he 
Ihews  an  intention  to  exonerate  his  perfo- 
nal eftate  fo  far  as  it  relates  to  fuch  par- 
ticular legacy.  So  though  the  perfonal 
cftate  is  originally  liable,  yc  the  tcilator 
may  exeiupt  the  whole  of  it  either  by 


exprefs  words  or  plain  manifcft  intention, 
as  by  giving  it  as  a fpecijic  legacy.  Adams 
V.  Meyrieky  I  Eq.  Ab.  2'^  I.  pi.  13.  Ba?n^ 
field  w.  M'^yndham.,  Prec.Cha.  1 01,  Wain- 
right  V.  Bendlo^tveSf  ibid-,  45 1.  Amb.. 
581.  S.  C.  Stapleton  v.  Cfdvilhy  Ca. 
temp.  Talb.  2OZ.  Phifps  v.  Annrjlcy.,  ants 
58.  Bicknel  V .  PagBy  ante  79.  VFalk.er 
\.  Jack/on.,  pojl.  624.     AncajUrx ,  Mayer 

1  Br-Q.  Cha.  Rep.  454.     IVcbb  v,  Jones 

2  lira.  Cha,  Rep.  bo.  But  the  mere 
charging  an  cftate  with,  or  creating  a 
term  for  payment  of  debts,  will  ^o":  alone 
create  fuch  an  intention  of  exempting 
the  perfonal  eftate.  Dolman  v.  Smithy 
Piec.  Cha.  456.  Fiench  v.  ChichefteVy 
2  P^ern.  56S.  Stapleton  v.  Col'vilky  Ca. 
temp.  Talb.  2o8.  Hqflezcood  v.  Pope.,  3  P. 
TV.  325.  Ferevs  v.  Robert  [on ,  Runb.  302. 
Brudenel  V.  Bonghton,  ante  2j  i.  JValker 
V.  Jack/on,  poji.  625.  Bridgman  v. 
Dove,  pojL  3  vol.  302.  Lord  Inchiquin. 
V.  Brian,  i  82.  ^a^^.  33.  S.  C. 
I  Bro.  Cha.  Rep.  458,  S.  C.  Samweil 
V.  IFake,  I  -Sr^?.  C^^?,  144. 


Kyves  vtx(\xs  Cijlemmy  'November'}^.,  I742j  tfpon  Exceptions  at  Lin-    Cafe  280. 

colli  i-ln  halL 

THE  plaintiff  brought  a  bill  afralnfl;  the  defendant,  as  ad- 
miniilratrix  of  her  hufhand,  for  an  a  :count  of  his  alTets. 
The  court,  decreed  an  account  againlt  her,  and  referved  all  The  court  had 
future  diredions  till  the  caufe  came  back  upon  the  Mafter's  re- '^^'^''^^'^  ^" 

,       .  ^  r         1  count  againft  the 

port,  but  niterelt  was  not  reierved.  defendant,  of  the 

aliets  of  her  huf- 

band  as  his  admin iftratrix  after  his  death  5  fhe  fook  all  his  goods  and  ftock  in  trade,  and  carried  on  the 
fime  bufinefs;  the  Mailer  reported  1400/.  due  to  the  plaintiffs  upon  a  balance  of  accounts,  who  infilled 
on  intcreft  for  that  fum.  Lord  Hard-zvicke  held,  that  this  b  cirg  a  dcfitand  on  jiwple  covtra&y  and  the  ad'., 
mwijlratrix  not  ha'v'ing  yet  fold  the  goodsy  her  only  fund  for  raifiiig  money ,  Jhe  fjafl  not  i)c  charged  i«- 
terfi.  on  the  1400L 

The  defendant,  after  the  death  of  her  hufoand,  took  all  his 
goods  and  ilock  in  trade,  according  to  the  appraifed  value,  and 
has  carried  on  the  fame  bufinefs,  but  has  not  fold  off  all  the 
goods. 

The  bill  was  brought  in  174O5  within  fix  months  after  the 
hulband's  death  ;  the  defendant  put  in  her  anfwer  immediately, 
and  the  caufe  was  heard  in  1741,  in  lefs  than  two  years  from 
the  filing  of  the  bill,  fo  that  (lie  was  guilty  of  no  delay. 

The  Mailer  reports  1400/.  due  to  the  plaintiifs  upon  a  ba-    [  440  3 
lance  of  accounts. 

It  came  On  now  before  Lord  Chancellor  for  furtlier  dire£lions  ; 
wlien  the  plaintiff's  counfel  infilled  on  interefl  for  tlie  fum  of 
140c/.  r^orted  due  by  the  Ivlafter  to  the  plaintiff. 
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Rtves  v. 

CotEMAN. 


Though  there  be 
no  parclcular  re- 
fervation  of  in- 
tereft  by  a  de- 
cree, yet  there  is 
a  difcretionary 
power  in  this 
court  to  allow  it, 
opon  fpecial  cir- 
cumftances  (i}. 


The  defendant  objecled,  firft,  that  no  intereft  was  rcfervedby 
the  decree,  and  therefore,  by  the  courfe  of  the  court,  it  could 
not  now  be  made  a  queftion  for  judgment ;  and,  fecondly,  if  it 
had  been  referved,  yet  the  defendant  was  not  chargeable  with 
intereft  in  this  cafe. 

Lord  CfiANCELLoR, 

I  am  of  opinion,  that  generally  no  intercfl  can  be  allowed,  where 
it  is  not  ordered  or  referved  by  the  decree  ;  but  notwithflanding 
th^re  is  no  particular  refervation  of  intereft  by  a  decree,  yet 
there  is  a  difcretionary  power  in  this  court  to  allow  intereft  upon 
fpecial  circumftances  ,  as  where  the  demand  in  it's  nature  carries 
intereft,  as  a  bond,  &c.  or  where  it  appears  that  the  admini- 
ftrator  has  made  intereft  of  his  inteftate's  efre£ls,  while  the  fuit 
has  been  depending. 

But  nothing  of  that  kind  appears  in  this  cafe  ;  and  the  plain- 
tiff's demand  being  only  upon  hmple  contract,  and  the  defendant 
having  no  other  means  to  raife  the  money  but  by  fale  of  the  in- 
teftate's  goods,  which  are  not  yet  fold,  there  is  no  pretence  for 
-charging  her  with  intereft  upon  the  1400  /. 


(l)  Goodyere.  v.  Lake,  Amb,  584. 


Cafe  281.  Btonehewer  vtxim  Thompfon^  Novembers,  1 742. 

^  rr  '     r      f^EORGE  Hltchcock^  ixi  i6yQ,  confefled  a  iudgment,  and 

confeiiedajudg  at  the  fame  time  there  was  a  defeafance  executed,  by  which 
mentj  but  it  was  tlic  judgment  was  not  to  take  place  till  after  the  death  of  a  woman, 
JuafteftL^^'''  ^^'^^^  till  172(5(0;  the  eftate,  fubjea  to  this  judg- 

deathofawo-  mcnt,  defcehded  from  the  anceftor  to  the  heir  'John  Hitchcock^ 
rnan  who  lived  mortgages  it  to  the  defendant  ThompfoJi^    and   like  wife 

cftai'^fubjeft  to  another  eftate  of  his  own  :  the  mortgagee  had  no  notice  of  the 
this  judgment    judgment  at  the  time:  the  heir  becomes  a  bankrupt  in  1721, 

deic'iuded  to  J-  yearS  before  the  woman  died,  on  \vhofe  death  the  judgment 
H.  wfto  mon-  ,       ,  .         -  •:  .       ,     „  JO 

gaged  it  to  the    was  to  take  place  :  the  deiendant  is  appointed  aiiignee, 

defendant;  and 

in  172 1  became  a  bankrupt,  five  years  before  the  judgment  was  to  take  place.  Lerd  Hardivlde  held, 
the  rcpnfema'ii-e  of  the  jiidgment  creditor j  and  not  the  ajfignee  under  the  comniiffion.,  is  intitled  to  rcdam  the 
tKsrfgugc,  and  to  have  the  efute  of  C.  H.  exonerated  out  of  J.  H.'s  e/fate^  ifjHjfi' 


icicnt. 


[441  ]  The  reprefentative  of  the  judgment  creditor  has  brought  his 
bill  to  redeem  the  mortgage,  upon  payment  of  principal,  intereft, 
and  cofts. 

The  queftion  is,  as  there  was  no  a-flual  elegit  taken  out  by  the 
judgment  creditor  before  the  commlirion  of  bankruptcy  ilTued, 
Whether  the  aflignee  under  the  commiflion  fliali  redeem  tl:ke 
mortgage,  or  the  judgment  creditor  ? 

Mr.  Murray^  for  the  plaintiff',  cited  5/V  William  Harbert's 
cafe,  Co.  3.  Rep.  12.  Sir  J'Fi/Iiam  Jones  08.  Dyer  81.  to  Ihew 
tiiat  the  heir  is  chargeable  only  as  ter-ttnant,  and  therefore  the 

(0  Ani  then  it  was  to  lake  place  upon  a  contingency,  which  however  did 
happen, 

perfoii 


m  the  Time  of  Lord  Chancellor  Hardwicke, 


44! 


perfon  who  claims  under  the  judgment,  is  not  a  creditor  of  the  Stonehewe* 
bankrupt  (I).  v.Tho^..son. 
Lord  Chancellor, 

The  judgment  creditor  is  intitled  to  redeem  the  whole,  for  it 
tnuft  be  intire,  and  to  have  the  eftate  of  George  Hitchcoch  exo- 
nerated out  of  the  eftate  of  John  Hitchcocky  if  Johnh  is  fuiliclent. 

As  to  the  point  which  has  been  laboured,  in  order  to  make 
this  perfon  come  in  as  a  creditor  under  the  commiflion  of  bank- 
ruptcy, there  is  nothing  in  it. 

If  it  had  been  merely  a  bond  creditor  from- the  anceftoi,  there 
might  have  been  fome  colour  to  infill  upon  this  under  the  ftatute 
of  fraudulent  devifes,  becaufe  that  a£l  makes  it  a  debt  againft  the 
heir  himfeif  (2),  as  well  as  the  anceftor. 

But  it  is  intirely  different  here,  as  this  is  a  judgine?it  which  is  a 
lien  upon  the  land  (3),  a  fortiori^  a  lien  upon  tlie  lands  in  the 
hands  of  the  aflignc e  under  the  commiflion,  who  Hands  only  in 
the  place  of  the  bankrupt. 

As  it  is  the  befl  way,  I  fhall  decree  the  eftate  to  be  fold,  and 
the  plaintiff  to  be  paid  in  the  firft  place  (4), 

(1)  Part  of  the  premifles  comprized  ofthe  whole  of  the  premifles  comprized 
in  the  mortgage  did  not  defcend  from  in  the  mortgage:  and  out  of  ihe  monies 
George  Hitchcock,  arifmg  by  luch  fale,  ihe  mortgagee  tw 

(2)  Stileman  v.  Afhdcnvn^  po/i.  609,  be  paid  his  principal,  intereU,  and  coflt;, 
{3)  Brace  v.  Marlborough ^  2  P .  JV,     in  the  firft  place,  and  out  of  the  refidue 

492.  Bunb.  347-  ^ecus  as  to  terms  of  of  fu/ch  monies  fo  much  <was  to  be  applied 
years  and  other  chattel  in terefts.  Fleet-  in  payment  of  the  plaintiff^ s  judgment  as 
ioood\  cafe,  8  Co.  171.  a.  Shirley  v.  Jhould  not  exceed  the  -vahie  of  the  ejiate  of 
Watts y  poji.  3  vol.  200.  George  Hitch. o  k,     Reg.  Lib.  B.  1742. 

(4)    His   Lordfhip    gave   dire<^ions    fol.  140.  ' 
{^hompforCi  counfel  confentingj  for  fale  ^ 


Sheppard  wtx(m  Gibbons^  et  al\  November  l^y  1 742.  Cafe  282. 

TH  E  queftion  in  this  caufe  arofe  on  the  words  of  Johti  Brcm-  Lord  Hardivuke 
luicFs  will,  who  beine  feifed  in  fee  of  a  freehold  eftate  at  ^^^1'  ^^^^ 

PT>  ^   ^  rt  ■       r-      rr      in  ■  ,      COnltruCtlOn  in 

erry  Barr  and  Great  Barr,  in  btajfordfjire,  June  9,  171 1,  made  this  will  oi  die 

his  will,  "  and  thereby  devifed  to  nomas  Lacy  and  Jcfeph  GivboJis^  words,  as  his 

"  their  heirs  and  aifigns,  the  lands  aforementioned,  in  tn^.^^^lJ^'^^ 

^  that  the  faid  Lacy  and  Gibbons,  and  the  furvivor,  and  his  heirs  fiiters'i'houid 

"  and  afTigns,  fhould  permit  his  three  fifters  Mary  Rudge,  Eliza-  t^'-^e  as  tenants  in 

beth  Sayer^  and  Ann  Face,  and  their  affigns,  to  hold  and  enjoy  J^jolntenants!'*^ 

the  faid  premifTcrs,  and  to  receive  the  rents  thereof  to  their  fole 

and  feparate  ufe,  as  they  fhould  appoint,  notwithftanding  their    L  '^^^  ^ 

coverture,  to  the  intent  that  the  faid  three  hufbands  might 

"  have  nothing  to  do  with  the  find  premifTes,  or  the  rents  there- 

"  of-,  and  as  his  faid  fifters  ftiould  feverally  die,  he  gave  the  pre- 

miffes  to  their  feveral  heirs,  with  a  provifo  for  the  truftees  to 

"  demife  and  fet  the  faid  premilles  during  his  fifters'  lives,  but 

"  to  peimit  them  and  their  heirs  to  receive  the  rents  thereof; 

that  In  I'egard  his  perfonal  eftate  would  not  be  fullicient  to  pny 

his  debts,  legacies,  and  funeral  charges,  therefore  the  teftator 

directed 
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CASE  S  Argued  and  Determined 


"  d]re£l:ed  that  T/jomas  Lacy  and  Jofcp/j  Gihbo?is,  and  the  furvrvof 
iCBOKs.,         ^£  them,  and  the  heirs  of  fuch  furvivor,  (hould  fell  and  dif- 

pofe  of  fuch  part  of  his  faid  mefluage,  lands,  and  tenements, 
"  and  of  the  freehold  and  inheritance  thereof,  by  fale  or  mort- 
*^  g^ge»  or  by  fale  of  any  timber  growing  thereon,  as  they  fliould 
*^  fee  occafion,  and  with  the  money  thereby  ariiing,  to  fatisfy 

all  and  fo  much  of  his  debts,  &c.  as  his  perfonal  eibte  fhould 
*^  i2ot  amount  to  pay.'' 

He  appoints  his  three  fillers  executors,  and  foon  after  died, 
leaving  them  together  with  the  plaintiif,  the  fon  of  Eleanor 
Sheppard,  another  of  the  teftator's  fillers,  who  died  in  his  life- 
time, his  co-heirs. 

On  the  23d  of  January  1713,  Mary  Ridge  died,  leaving  ifTiie 
^  the  defendant  Rudge^  her  only  daughter  and  heir ;  Jim  Pace  is 
alfo  fmce  dead,  and  the  defendant  is  her  fon  and  heir. 

Elizabeth,  the  wife  of  the  defendant  Sayer,  in  her  life-time, 
joined  with  her  hufband  in  levying  a  fine,  and  the  deed  to  lead 
the  ufes  has  ve.led  a  truft-ellate  in  fee  in  the  hufband,  of  her 
third  part :  fhe  died  without  iffiie^  on  the  7th  of  Augujl  1737, 
leaving  the  defendants  Rudge  and  Pace,  and  the  plaintiff,  as  be- 
ing the  iiTue  of  her  three  fillers,  her  co-heirs  at  law. 

The  plaintiff  has  brought  his  bill  againfl  Gibbons,  the  heir  of 
the  furviving  truftee,  to  be  let  into  poffefFion  of  a  third  of  the 
teflator's  ellate. 

The  firft  queflion  was,  "Whether  the  devife  to  Lacy  and  Gib- 
horn,  and  their  heirs,  to  hold  to  them  and  their  heirs,  is  a  devife 
of  a  bare  truft  to  them  in  fee  of  th.e  whole  inheritance  in  tlK; 
edate,  or  whether  the  ufe  of  the  whole  inheritance  executed  in 
the  three  fillers. 

Or  whether,  fecondly,  the  d:*\^ife  to  the  truftees  gave  them  a 
legal  eOiate  only  for  the  lives  of  the  three  fillers,  upon  the  trulls 
in  the  will,  fo  that  the  remainder,  limited  to  their  refpeclive  heirs, 
muft  veil  in  them  as  purchafers. 
£  443  ]  tiarvey^  for  the  plaintiff,  in  order  to  fhew  that  the  in* 

tention  of  the  teflator  fhall  prevail  over  the  law,  cited  Borajlofi^'s 
cafe,  3  Co.  ig.  a.  Backhoufe  verfus  JFells{i),  Hill.  12  Ann, 
B.  B.  before  J^ord  Chief  Jullice  Parker,  &c.  King  verfus 
3felling,  I  Fent,  225. 

And  to  fliew  that  the  words  heir  of  tlie  body,  and  heirs  males, 
have  been  conflrued  v/ords  of  purchafe,  or  words  of  limitation, 
as  they  fupport  the  intention  of  the  teilator  he  cited  Papillof$ 
verfus  Foyce,  2  P.  JF.  471.  Lijle  verfus  Gray,  2  Jones  214.  2 
Lev.  223. 

And  that  the  do£lrine  in  Shelly  s  cafe,  i  Cole,  though  it  has 
prevailed  in  deeds,  yet  has  not  been  extended  to  wills. 
Lord  Chancellor, 

This  cafe  is  fo  very  plain,  that  there  is  no  occafion  for  hearing 
the  defendant's  counfel. 
V  If  this  is  a  contingent  Hmitatio!i  for  the  fillers  to  take  by  pur- 

chafe, they  mull  either  do  it,  on  its  being  a  contingent  U- 


(i)  I  Eq.  Ah,  184  fl,  27. 


mitatlon- 


m  the  Time  of  Lord  Chancellor  Hahdwicke. 
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tnitation  of  the  truft,  or  a  contingent  limitation  of  the  leeal  SnEprAHDr. 

„  °  ^  Gibbons, 

eltate. 

It  is  true,  the  whole  inheritance  may  be  vefted  in  truftees, 
and  yet  afterwards  there  may  be  a  fpringing  ufe  which  fhall  de- 
feat the  firil  limitation  of  the  legal  eftate,  fo  that  they  can  ne- 
ver unite  to  make  one  eftate  of  inheritance,  but  fhall  continue 
feparate. 

But  confider  this  cafe  ;  the  firft  limitation  was  to  truftees  and 
their  heirs,  and  if  you  fhould  make  this  conftru61:ion,  that  the 
truftees  had  only  a  contingent  legal  eftate,  defeafible  upon  the 
death  of  either  of  the  fifters,  then  what  would  become  of  the  fub- 
fequent  truft  in  the  fame  truftees,  for  the  payment  of  debts. 

Therefore  the  whole  legal  eftate  muft  be  conftdered  as  origi- 
nally in  the  truftees  ( i). 

Then  the  queftion  will  be,  What  kind  of  truft  this  is  ? 

There  is  no  colour  in  the  world  to  fay  that  the  teftator  created 
this  truft  to  put  the  inheritance  cut  of  the  fifters,  but  his  meaning 
was  only  to  prevent  the  hufbandsfrom  intermeddling. 

It  is  true,  the  word  heirs  may  be  made  words  of  purchafe,  but 
then  they  muft  be  very  particular,  and  as  they  Jhall  feverally  die,  I 
give  the  premises  to  their  fever  al  heirs  ^  which  are  the  words  here, 
and  have  never  been  held  to  make  the  heirs  purchafers. 

Suppofe  a  man  fliould  devife  to  A,  for  life,  and  to  the  heirs  of   [  444,  3 
his  body,  M^ould  not  the  court  unite  the  two  eftates,  fo  as  to  .  ,      .  >» 
make  the  nrit  taker  tenant  m  tail  r  for  life,  and  t* 

the  heirs  of  his 

body,  unites  the  two  eftates  fo,  as  to  make  the  firft  taker  tenant  in  tail  (2], 

.Then  the  plain  meaning  of  the  words,  as  they  feverally  die  (3), 
Bee.  is  that  the  fifters  ftiould  take  as  tenants  in  common,  and  not 
as  jointenants. 

Upon  the  whole,  a  clearer  cafe  could  not  come  before  the 
court ;  and  therefore  I  muft  affirm  the  Mafter  of  the  RolWz  de- 
cree (4). 


( 1 )  Roberts  V.  Dixzvell,  ante  l  vol.  607.  Bronghton  v.  Lmigtey^  2  Salk.  679.  See 
Bagfhaiv  V.  Spericer,  toft,  577,  578.  Fearne  104.  ed.  4th. 

(2)  Vide  Coulfan  v.  Coidfon^  ^nte  246.         (3)  Vide  Heafhe  v.  Heathe,  ante  I  23. 
King  V.  Burcheliy  cited  2  Burr.  1103.        (4)  The  bill  had  been  difmifed  by  the 
Morris  V.  Le  Gay,  ibid,   j  I02.     Good-  Mailer  of  the  Rolls.    Reg,  Lib,  B,  ij^z, 
righi   V.   FuUjn^    2  Ld.    Raym,    1437.  fol.  20. 
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Cafe  283.  Mifs  Lanoy  verfus  The  Duke  and  Dut chefs  of  Athol^  November  13, 

1742(1). 

Lord  Chancellor, 
There  being  a  HIS  caufe  comes  after  a  great  length  of  time,  but  that  I's 

ailnXg^in^the  .  A         objedion  as  the  plaintiff  was  an  infant,  and  is  only  now 

cafe  of  amort-    juft  of  age. 
gage,  the  real 

cftate  is  confidered  only  as  a  pledge,  and  the  perfonal  liable  in  the  firft  place  j  but  this  rale  has  never 
keen  carried  fo  far,  as  to  extend  it  to  a  provifion  in  a  fetUement. 

Two 


(l)  This  cafe,  from  the  Regifler's 
book,  is  thus:  Mr.  Lanoy ^  upon  his 
marriage  with  Jane  Frederick  (now  the 
Duchefs  of  Jthol^  and  mother  of  the 
plaintiff)  by  indentures  dated  the  28th 
and  29th  of  January,  17 1 8,  fettled  his 
eftates  in  Hamme.rfnuth  and  Fulham  to 
the  ufe  of  himfd^f  for  life,  and  after  his 
deceafe,  to  the  intent  that  Jane  might 
have  a  rent  charge  of  500/.  per  annum  in 
lieu  of  dower:  remainder  to  his  heirs 
male ;  remainder  to  Mr.  Lamioy  in  fee. 
In  this  fettlement  Mr.  Lnnnoy  covenants, 
that  if  Jane  Ihould  furvive  him,  heirs ^ 
executors^  or  adminijiratnrs^  Would  pay  her 
the  faid  500/.  per  annum.  After  the  mar- 
riage, Mr.  Lannoy  furrendered  fome  co- 
pyhold eftates  to  the  ufeof  his  will;  and 
in  17 19  bequeaths  the  rcfidue  and  re- 
mainder of  all  and  fmgular  his  eftate, 
both  real  and  perfonal,  wholly  and  fole- 
Jy  {after  paying  his  juji  debts)  unto  the 
defendant  Jane,  and  appointed  her  folc 
executrix :  but  in  cale  he  fhould  leave 
any  male  ilTue  by  the  faid  Jnne,  then  he 
gave  to  fuch  iilue  his  eftate  at  Hatnmer- 
fmiihy  freehold,  copyhold,  and  leafe- 
hold  ;  he  paying  to  his  mother  500/.  per 
annum',  but  if  he  left  only  a  daughter, 
then  his  wife  fhould  pay  her,  when  (he 
-married (if  it  was  with  her  mother's con- 
fent)  6000/.  By  indenvurc  dated  the 
21ft  Oflober,  1723,  reciting,  that  Mr. 
Lannoy,  in  right  of  his  wife,  was  intitled, 
by  her  father's  death,  to  a  large  fum  of 
money,  he,  in  confideration  thereof,  co- 
venanted to  levy  a  fine  of  the  eltates 
comprized  in  the  indentures  of  28th  and 
2Qth  January,  171  8,  to  the  ufe  of  him- 
felf  for  life,  and  after  his  dcceafe,  to  fe- 
cure  the  faid  Jane  the  faid  rent  charge 
of  500/.  for  life,  in  bar  of  dower;  re- 
mainder to  trultees  for  a  term  j  remain- 


der to  firft  and  other  fons  in  tail  male; 
remainder  to  the  heirs  of  the  body  of 
Mr.  Lannoy  \  remainder  to  himfelf  in  fee. 
The  trufts  of  the  term  were  to  raife 
6000/.  for  daughters'  portions,  if  no 
ilTue  male,  and  maintenance  at  the  rate 
of  80/.  per  annum.  Mr.  Lannoy  died, 
leaving  plaintiff,  his  daughter  and  only 
child,  y^;/^'  married  the  Duke  of  AthoL 
Upon  tne  hearing  of  this  caufe  his  Lord- 
Ihip  declared,  that  the  fettlement  in 
1723  was  a  revocation  of  the  will  as  to 
the  freehold  and  leafehold  eftates  com- 
prized in  that  fettlement,  and  as  to  the 
legacy  of  6000/.  bequeathed  to  the 
plaintiff:  but  as  to  all  freehold  and  co- 
pyhold lands  not  comprized  in  the  faid 
fettlement,  the  fame  belonged  to  Jane 
and  her  heirs,  by  virtue  of  the  faid  will: 
and  his  Lordfhip  decreed,  that  the  de- 
fendant Ja-rie  Ihould  come  to  an  account 
for  the  rents  and  pronts  of  the  premift'es 
comprized  in  the  fettlement  of  1725, 
fmce  the  teftator's  death :  and  the  faid 
defendant  was,  in  the  firft  place,  out  of 
the  rents  and  profits,  to  dedud  and  re- 
tain to  her  own  ufe  500/.  per  annu?n  : 
and  in  the  next  place  ftie  was  to  dedu(^ 
293/.  for  fines  and  charges  of  renewing 
the  leafehold  cftate  ;  and  alio  to  retaia 
80/.  />£'>■  annwm  for  the  maintenance  of 
the  plaintiff:  and  the  faid  defendasjt 
Jane  was  to  account  annually  for  the 
faid  rents  and  profits,  and  to  make  the 
like  dedudions.  The  plaintifi^ petitioned 
for  a  re  hearing,  fhewing  that  accounts 
had  been  taken  by  the  Mafter  fince  the 
decree,  and  he  had  made  his  report; 
whereby  it  was  ftated,  that  the  rents 
and  profits  had  been  yearly  deficient  to 
anfwer  the  faid  500/.  per  annum^  the 
faid  80/,  per  annuiHy  and  the  fines:  fo 
that  there  was  a  balance  due  to  the  de- 
feu  darns. 


In  the  Time  of  Lord  Chancellor  Hardwicke. 
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Two  thnip-s  which  have  been  mentioned,  may  be  laid  out  of     La  now. 

■t         r  The  Duke  an4 

the  cale,  ^  Dutchefs  of 

Fi}J}y  That  it  appears  there  was  fome  furprife  upon  the  court.        At  not. 

Secondly y  That  things  were  not  rightly  dated. 

I  have  read  over  the  copy  of  the  decree,  and  it  does  appear  to 
me,  that  the  material  thint^;s  were  before  the  court. 

And  the  lame  points  were  infilled  on  then  as  are  now  :  and 
therefore  I  cannot  impute  any  improper  management  to  the  caufe, 
in  order  to  prejudice  the  infant. 

But,  however,  if  the  court  fhouldhave  erred  in  their  judgment, 
the  plaintilFis  intitled  to  have  it  fet  right. 

The  firft  objection  to  the  decree  is,  that  there  is  no  direction 
given  for  the  payment  of  the  Dutchefs  of  AthoV^  arrears  of  5CO  /. 
per  ann,  nor  the  arrears  of  80  /.  per  amu  charged  on  the  real 
cllate,  for  the  plaintiff's  maintenance  during  her  minority. 

It  appears  that  the  real  eftate  falls  very  ihort  of  anfwering  all 
the  charges  upon  it ;  and  therefore  the  plaintiff's  counfel  infill, 
file  is  intitled  tu  have  thefe  deficiencies  turned  upon  the  perfcnal 
and  copyhold  eftates  belonging  to  the  late  Mr,  Laaoy  her  father; 
becaufe  there  is  a  covenant  in  the  marriage  fettlement,  that  in  [  445  3 
cafe  his  wife  fhould  furvive  her  hufband,  then  his  heirs,  exe- 
cutors, i^c,  fliould  pay  the  500/.  *€r  aim,  to  his  wife,  clear  of 
every  thing  except  the  land-tax. 

But  though  there  is  this  covenant,  it  is  truly  faid  by  the  de- 
fendant's counfel,  that  the  perfonal  affets  are  not  the  Original 
fund  charged  ( i ),  and  in  that  refpedl  differs  from  a  mortgage, 
or  any  other  incumbrance,  for  there  being  a  borrowing  and 
a  lending  in  the  cafe  of  a  mortgage,  the  real  ellate  is  confidered 
only  as  a  pledge  (2);  and  the  perfonal  eftate,  which  is  the  na- 


fendants  of  3937/.  which  they  were  to 
retain  out  of  the  next  rents  and  profits  j 
and  in  confequence  of  this,  if  the  de- 
fendant Jnrie  was  to  Uve  a  few  years 
longer,  and  fuch  arrears  were  confidered 
as  a  charge  upon  the  freehold  and  leafe- 
hold  eftates,  the  plaintiff  would  be  de- 
prived of  her  portion  of  6000/.  and  alfo 
of  her  inheritance.  The  caufe  was  re-^ 
heard,  when  his  Lordlhip  diredled  an 
account  of  what  was  due  for  the  faid 
portion  of  6000/.  and  alfo  for  the  faid 
rent  charge  of  500/.  /)er  annum:  and 
his  Lordlhip  direded  the  eftates  to  be 
fold,  and  with  the  confent  of  defendants 
ordered  a  value  to  be  fet  on  the  faid 
500/.  per  annum:  and  that  the  monies 
arifnig  by  fuch  fale  or  fales  ftiould,  in 
the  firft  place,  be  applied  to  pay  the 
value  of  the  faid  500/. />tr  anmwi^  and  in 
the  next  place,  the  arrears  of  mainte- 
nance, and  then  the  faid  portion  of 
toool,  and  iutereft.    *♦  And  in  cafe  the 


"  money  arifmg  by  fuch  fale  {hall  not 
be  fufticient  to  anfwer  the  faid  6000/. 
**  and  intereft,  then  the  plaintiff  is  to  Jtatid 
"  in  the  place  of  the  cleftndant^  the  Duchejs 
of  Athol  to  have  the  benefit  of  the  conje- 
7iant  contained  iu  the  fettlement  of  2gth 
**  Jar.uarj  1718  for  payment  of  the  faid 
*^  annuity^  and  by  virtue  thereof  to  re- 
celve  a  fatisfadtion  for  the  deficiency 
*'  of  her  faid  portion  of  6coo/.  and  in- 
tereft  out  of  the  perfonal  eftate  of  her 
'*  father  the  faid  James  Lafioy  :^'  and  if 
the  perfonal  eftate  ihould  prove  deficient, 
then  out  of  the  freehold  and  copyhold 
eftate  devlfed  by  the  will  for  payment  cf 
debts,    Reg.  L16.  B.  1 742.  fol.  280. 

(1)  Coventry  v.  Coventry ^  2  P.  W,  222. 
Ed'xvards  y.  Freeman,  2  P.  JF,  436. 
Eyely  v.  Eyelyn,  2  P.  I'F.  664.  iilr- 
goigne  V.  Fox^  ante  1  vol.  575.  See 
Galton  V.  Haticock,  ante  -435.  439.  and 
notes. 

(2)  Ante  435.  note  i. 

tural 


445  \         Cases  Argued  and  Determined 

Th^^D  °k  ^'  d  ^"^"^^  ^^^^}  is  liable  in  the  firfl  place  ( i )  j  but  this  rule  has  nc« 
Dutchefs  of"        hcep.  carried  fo  far  as  to  extend  it  to  a  provifion  upon  a  fettle- 
Athol,  ment. 

Then  confider  this  upon  the  firfl  fettlement,  which  was  in 
confideration  of  marriage,  and  is  a  good  one,  though  the  wife 
brought  no  fortune  at  the  time  (2);  Mr.  La^ioy  creates  a  charge 
of  500  /.  per  ami*  upon  his  real  eftate,  as  a  jointure  for  his  wife, 
and  fubjed  thereto,  to  the  heirs  males  of  his  body,  and  in  de- 
fault of  fuch  ilTue,  to  his  own  right  heirs. 

Suppofe  a  much  (Ironger  cafe  than  the  prefent ,  that  there 
had  been  a  fon,  who  would  have  taken  per fonnam  doni  under  the 
fettlement ;  and  yet  would  he  have  had  the  real  eftate  difmcum- 
bered  out  of  the  perfonal  ?  There  is  no  pretence  to  fay  he  would ; 
there  never  was,  nor  ever  will  be  fuch  a  decree  ;  a  foriieri 
the  plaintiff  is  not  intitled  to  it  under  the  firft  fettlement,  as  fhe 
takes  only  as  heir  at  law. 

Confider  it  next  under  the  fccond  fettlement;  the  hufband  and 
wife  levy  a  fine,  and  make  a  nev/  fettlement,  the  limitations  of 
which  were,  to  himfelf  for  life,  and  to  his  wife  for  life,  then  a 
term  of  200  years  to  raife  a  portion  of  6000  /.  for  daughters, 
whether  any  fons,  or  not,  and  fubje£l  thereto,  to  the  heirs  of 
the  body  of  the  hufband. 

Under  this  fettlem.ent,  what  ground  has  the  plr.intift  to  have 
the  real  eftate  diiincumbered  out  of  the  perfonal  ? 

She  does  not,  in  the  firft  place,  take  as  a  purchafer,  for  it  is  a 
fettlement  after  marriage  :  there  is  no  limitation  to  the  firft,  and 
every  other  fon,  no  limitation  to  the  heirs  of  their  two  bodies, 
but  a  general  limitation  to  the  heirs  of  his  body. 

Now,  by  virtue  of  this  fettlement,  if  Mr.  Lamy  had  furvived 
his  wif>^,  and  married  again,  it  would  have  gone  to  the  ekieft 
fon  of  his  fecond  v/ife,  and  not  to  the  piaintift'. 
f  446  ]       But  ftill  I  am  of  opinion,  there  is  an  equity  for  the  plaintiff, 
"and  that  is  in  refpedl  of  the  6000  /.  portion. 

By  the  firft  fettlement,  there  is  no  provifion  by  way  of  portion 
at  all  ;  then  afterwards  comes  this  great  acceftion  of  fortune  to 
the  wife,  from  her  father  Mr.  Frederick, 

Suppofe  Mr.  Lanoy  was  intitled  to  this  addition  in  his  own 
right,  or  in  the  right  of  the  wife  only,  he  was  either  Vv'ay  jufti- 
fied  in  making  the  fecond  fettlement  (3). 

Now  the  plaintiff  is  a  daughter,  and  a  child,  and  in  tliis  court 
confidered  in  the  nature  of  a  creditor  for  the  portion. 

If  that  be  fo,  What  will  be  the  effedl:  of  it  in  equity  ? 

By  the  Mafter's  ftate  of  the  account,  there  are  great  arrears  of 
the  500  /.  per  ann,  jointure  upon  the  wife,  and  iikewife  of  the 
80  /.  per  ann.  maintenance  for  the  plaintiff,  almoft  a  deficiency  of 
4000/.  which  muft  run  on  as  a  burden  upon  the  inheritance, 

(0         439.  note  I.  64.    JVardv.  Shalla,  2  rsf.  16.  Flyl- 

{2)  Ex  parte  Marjh,  ante  I  vol.  15S.  .  ton  V.  Bijcoe^   ibid.  308.    Bimvn  v.Jc7ies, 

Bnivn  V.  Jones,  ante  1  vol.  190.  ante  l  vol.  190.     IVheeler  v.  Caryl^  Amb, 

{1,)  Vide  Cohille  v.  Parker,  Cro,  Jac.     1 2 1.     Stikman  V.  Jfidozvn^  fojL  477. 

158-    Jonei  v.  Marjh^  Ca,  temp,  Talb,  479, 

and. 


in  the  Time  of  Lord  Chancellor  HARDWiCKf*. 

and,  as  has  been  truly  faid,  it  rauO:  exhauft  tlie  inheritance,  If  Lanoyv. 
the  Diitchefs  of  Jthol  (hould  live  to  be  very  old,  which,  in  the    Dutchd"!  of^ 
courfe  of  nature,  fhe  may  do.  Athoi.. 

The  Dutchefs  has  two  funds,  real  and  perfonal  aflcts,  to  an- 
fvver  her  demands,  the  plaintiO' has  only  one. 

Is  it  not  then  the  conftant  equity  of  this  court  that  if  a  creditor  If  a  creditor  hae 
has  two  funds,  he  (hall  take  his  fatisfa6lion  out  of  that  fund  upon  ^^'^J'''',\^^r 
which  another  creditor  has  no  lien  (i }.  tisfaaion  out<jf 

that  upon  which  another  creditor  kas  no  iiea. 


Suppofe  a  perfon,  who  has  two  real  eftates,  mortgages  both  A  perfon  v/ho 
to  one  perfon,  and  afterwards  only  one  eftate  to  a  fecc>nd  mort-  ^^I'^^Jlf  f^^^ 

I     t     ,  r.      r  CL       1  •  1  mortgages  both 

gagee,  who  had  no  notice  oi  the  nrit ;  the  court,  m  order  to  re-  to  ^.  and  ct'ttx^ 
lieve  the  fecond   mortgagee,  have  directed  the  firft  to  take  his  "^^^^^^  of 
fatisfaclion  out  of  that  eftate.  only  which  is  not  in  mortgage  to  the^rilAaU  ^* 
the  fecond  mortgagee,  if  that  is  fufficient  to  fatisfy  the  firll  mort-  take  his  fatis- 
gage,  in  order  to  make  room  for  the  fecond  mortgagee,  even  f^f^^^JJ^fj^'^j^'j^j 
though  the  eftates  defcended  to  two  different  perfons  (2).  in  mortgage  to 

the  fecond  mort- 
gagee, though  the  eftares  defcend  to  two  different  pertaai. 


And  therefore  I  am  of  opinion,  that  fo  far  as  will  fecure  the  ^0  far  as  win 
plaintiff  her  6000 /.  fortune,  (he  ought  to  be  confidered  as  a  ere-  fecure  the  plaia- 
ditor,  and  intitled  to  turn  the  Dutchefs  upon  the  copyhold  and      ^^^r  6coo7. 

r      ^     n  the  court  conS- 

perional  eitates,  acred  her  as  a 

creditor,  and  in- 
tilled  to  turn  her  mother  on  tiie  copyhold  aad  perfonal  e^a^ss^ 


There  is  a  very  ftrong  cafe  of  a  portion,  in  the  cafe  of  Reeve    £  447  J 
verfus  Reeve,  i  Ferfi,  219.  and  2  Ve?itr.   363.  whe  the  court 
proceeded  upon  the  fame  foundation  as  I  do  now*. 

The  next  confideration  is  as  to  the  80/.  yearly  maintenance. 

There  is  no  ground,  as  it  ftands  only  upon  the  fettlement,  to 
fay,  it  can  be  a  charge  upon  the  perfonal  eflate. 

But  then  it  may  be  likewife  put  upon  the  fame  foot  as  the  por- 
tion ;  for,  as  to  compelling  the  mother  to  maintain  her  daughter 
out  of  her  own  efrate,  it  will  be  going  too  far  (3),  and  therefore 
i  fhali  lay  that  out  of  the  cafe. 

(l)  Fide  Clifton  v.  Burt,  I  Cox's  P.        (2)  Fide  ante  /^i^. 
W.   679.  note    I,      Galton  v.  Hancock,        i^-^)  Billing fiiy  \.  Critchett,  1  Bro.{y^«. 

43p.  43S.    Marti/i  V.  Martin,  \  VeJ.  Rep.  268.     Tubh,  v.  Hanijon,  4  Dam, 

212.  andEaJiiiZ. 

*  A  charges  lands  in  D.  with  a  portion  for  a  daughter  by  a  firft  venter,  and  then 
jmanies,  and  fettles  part  of  thefe  lands  for  the  jointure  of  a  fecond  wife,  who  has  no 
Ijocice  of  the  charge. 

A.  believing  the  portion  woul  i  take  place  of  the  jainture,  by  v/ill,  gives  other  lands 
in  lieu  thereof. 

The  wife,  by  combination  with  the  heir,  refufes  to  accept  the  devife.  Decreed, 
the  daughter  fliould  hold  the  lands  given  under  ths  will  to  the  wife,  till  her  portion 
paid,    Rwuc  vcrfas  Reeve,  i  Fma,  119. 


The 


447 


CASES  Argued  and  Determined 


The^Duke ^'and  utttioft  this  court  docs,  is  in  the  cafe  of  an  elder  brother 

Dutchefs  of    where  it  dire6ls  the  Mafter  to  make  a  larger  provifion  for  him, 
Athoi.,      that  he  may  be  enabled  to  maintain  his  younger  brothers,  as  l\i 
The  court,  in     is  the  head  of  the  family,  and  the  houfekeeper  ( i ). 

the  cafe  of  an 

elder  brother,  will  dire£i:  the  Mafter  to  make  a  larger  provifion  for  him^  that  he  may  be  able,  as  the 
kead  of  th^  family,  to  maintain  the  younger. 

I  think  thefe  are  all  the  points,  except  the  queftion,  which  re- 
lates to  the  flock,  and  annuities  Handing  in  the  joint  names  of  the 
hufband  and  wife  at  Mr.  Lanofs  death. 

Mr.  Lafioy  married  his  lady  at  a  time  fhe  had  no  portion,  and 
made  a  fettlement  upon  her  in  confideration  of  marriage  only. 

By  the  determination  of  the  queftion  in  Frederick  verfus  Fre* 
ierick^  I  P.  W,  710.  the  Dutchefs  of  Athol  became  intitled  to  a 
fifth  of  a  fifth  of  the  father's  cuftomary  eftate,  fo  that,  by  virtue 
of  the  decree,  fhe  was  let  into  a  very  great  fortune,  which  was 
directed  to  be  paid  to  her  only,  but  the  (lock,  notwithftanding, 
was  transferred  to  the  hufband  and  wife  ;  if  nothing  more  had 
been  done,  the  hufband  to  be  fure  might  have  difpofed  of  it  as 
he  pleafed  \  but  if  he  made  no  alteration,  flie  would  certainly 
have  been  intitled  to  it  on  the  foot  of  the  tranfer. 

But  it  does  not  reft  there,  for  the  fecond  fettlement  was  made 
afterwards,  reciting,  that  Mr.  Lanoy^  in  the  right  of  his  wife, 
being  become  intitled  to  exchequer  annuities,  and  money  to  the 
£  448  ]  value  of  1600/.  the  hmitations  under  it  are  in  ftricl  tail,  and 
provifions  for  daughters. 

Mr.  Lanoy  dies  in  the  life  of  the  wife,  leaving  the  ftocks  and  an- 
nuities unaltered,  which  in  law  is  confidered  as  furviving  to  the 
wife. 

But,  by  the  plaintiff  's  counfel,  it  is  infifted,  that  though  in 
point  of  law  it  furvives,  yet  by  the  equity  of  this  court,  the 
hufband,  in  confideration  of  the  fecond  fettlement,  is  become  a 
purchafer  (2). 

But,  upon  lookinjT  into  the  cafes,  I  own  I  cannot  carry  it  fo 
far,  as  to  take  it  from  the  mother,  and  give  it  to  the  daughter,  as 
the  perfonal  eflate  of  the  father. 
The  Wife's  por-  I  believe,  where  the  fettlement  made  by  a  hufband  has  not 
dcc"re^aito'^the  ^^^^  adequate  to  the  wife's  fortune,  this  court  has,  notwith- 
hufband,  though  ftanding,  decreed  that  he  (hall  have  her  portion  :  but  then  all 
he  has  not  made  tlicfe  cafes  are  upon  fettlements  before  marriage,  and  I  cannot 

a  fettlement     £  j  •  ^  determined  where  it  is  a  voluntary  fettlement  after  mar- 
adequate  to  It,       .  * 
wheVc  the  fettle-  riage. 
me  It  was  before 

Marriage  J  otherwife  on  a  voluntary  fettlement  after  marriage. 

(1)  Fciriev,  Pftyie,  poji .  3  vol.  511.  3  F.W.  199.  note  D.  Adams  v.  Cole, 
Burnet  v.  Burnet^  I  Bro,  Cha.  Rep.  179.  Ca.  temp.  Talb,  168.  Gay  forth  v.  Brad- 

(2)  Blois  v.  Hereford,  %  ysrn,  501.  ley,  z  Fff  675.  Vide  Lf  tr  v,  Lifier, 
Cteland  v.  Cieland,  Free,  Cha,  63.  Me-  ?  Fnn.  68.  Bond  v.  Simmoiid^  fojl, 
redith  V.  JVynn,  Ibid.  3 1 2,  Packer  v.  3  vol.  20.  Salivey  \,  Sah<;(y^  Afnb.  tc^2, 
h^yridham,  ibid.  412.  Carteret  w,  Pafchall^ 

Then 
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Then  apply  thofe  authorities  to  the  prefent  cafe.  Lanoy  v. 

The  fecond  fettlement  was  upon  a  very  great  acceflion  of  for-  "^Dutd^ef^of" 
tune  to  the  wife,  after  fhe  had  been  married  fome  time,  but  is      At  hoi.. 
by  no  means  adequate  to  the  addition  ;  for  there  is  nothing  new 
under  this  fettlement,  except  the  provifion  for  the  daughter's 
fortune  ;  for  the  jointure  to  the  wife  is  the  fame,  and  is  no 
greater  upon  the  hufband's  eftate  than  before. 

Now,  the  provifion  for  the  daughter  has  nothing  to  do  with  the 
general  rule  of  a  fettlement  equivalent  to  the  fortune  the  father 
had  with  the  mother.  ^ 

What  I  go  upon  is  this,  that  here  was  no  contrail  on  the  part 
t)f  the  wife,  fhe  was  incapable  of  contra£ling  herfelf,  neither  had 
ilie  a  father  or  guardian  to  contradt  for  her. 

If  here  had  been  any  application  to  this  court,  with  regard  to 
die  fecond  fettlement  in  Mr.  Lanoy's  life-time,  they  would  have 
dire£ledthe  Mafter  to  fee  if  the  hufband  had  made  an  adequate 
fettlement ;  and  the  court  would  have  afked  the  wife,  who  w^as 
-of  age,  by  way  of  analogy  to  paffing  the  fine,  whether  (he  con- 
fentcd  her  fortune  (hould  be  fettled  in  this  manner,  and  then  the 
wife  would  have  been  bound  by  fuch  confent  and  agreement  (i ). 

But  to  fay  that  fhe  is  bound,  without  the  intervention  of  this 
court,  or  without  her  own  agreement,  is  carrying  it  too  far. 

*  The  cafe  oi  Adams  v.  Co/e,  before  Lord  Talbot^  is  indeed  a    f  449  J 
very  ftrong  one  •,  but  then  it  was  a  fettlement  made  after,  upoit  an 
agreement  before  marriage ;  and  Lord  Talbot  laid  the  ftrefs  altoge- 
ther upon  it's  being  the  exprefs  agreement  of  the  parties ;  and  for 

that  reafon  decreed  for  the  reprefentative  of  the  hufband  againft 
the  reprefentative  of  the  wife. 

But  in  the  prefent  cafe  the  wife  was  incapable  of  contra6liHg, 
being  under  coverture  :  and  what  makes  it  a  great  deal  ftronger, 
is,  that  it  may  be  collected  from  the  tranfa6lions  themfelves, 
that  it  was  the  intention  of  the  parties  the  Dutchefs  fliould  have 
this  money :  for  Mr.  Lanoy  having  the  power  over  the  property 
of  the  wife,  was  a  very  fufficient  confideration  for  what  he  has 
done  for  the  wife  on  the  fecond  fettlement.  And  yet  he  has  fuf- 
fered  it  to  ftand  unaltered  all  his  life-time,  and  even  after  his 
death,  then  why  (liould  the  court  take  it  contrary  to  the  in- 
tention of  the  teftator  from  the  mother,  and  give  it  to  the 
daughter  ? 

(1)   ViJe  WiUats  v.  Cay^    ante  67.     HjJe,  2  Bro,  Cha.  Re/>.  66'^,  DimrKitk 
Oldham  v.  ' Hughes ,  pcji  454.    Milner  v,     Y.  Atkinfon,  ^  Bro.  Cha.  Rfp.  195.  f^Ug 
Calmer,  2  P.  U^,  642.    Parjons  v.  Diinne^     etlam,    Frpfer  v.  Baillie,    I  Bro.  Cha» 
2  f^ef,  60.     Ex  parte  High  am ,   2  P'^ef.     Rep,  ^iS. 
579.      Jiion.    2  Fef,  671.      Minet  V. 

*  The  hufband  upon  marriage  (la  confideration  of  his  wife's  fortune  aomputed  at 
500/.)  agrets  to  yearly  payments  to  her  fepArate  ul>,  that  fhe  may  difpofe  of  loo/.  by 
will  in  his  life -time  ;  tl^at  if  fne  fur vive  he  is  to  leave  her  20c/.  apparel,  plate, 
Part  of  her  fortune  w.;s  a  bond  of  ico/.  The  huiband  dies,  having  made.hjs  will,  and 
the  plaintiff  refiduary  legatee,  but  had  not  recovered  this  200/.  due  011  the  bond  j  tlien 
the  wife  dies:  this  bond  fl-iall  go  to  the  reprefentative  of  the  hulband,  he  being  a  pur- 
chafer  of  it  by  the  fettlement  on  her.  Adami  v.  QoUj  CaJ,  \n  Mq.  iu  tbe  time  of  Lord 
Cb.  "Talbot i  168. 

Vol.  II,  E  e  There- 
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CASES  Argued  and  Detcrmmed 


Lanoy  v.       Tliereforc  I  muil  decree  the  Mafter  to  fee  what  is  due  for  the 
Dutfhcfs^of  ^  plaintiff's  arrears  of  maintenance,  and  if  mortgaging  or  felling 
AtHOL.      the  200  years  term  fhall  not  be  fufficlent  to  fatisfy  the  arrears 
and  the  600  /.  then  the  Mafter  to  take  an  account  of  the  per- 
fonal  and  copyhold  eftates  of  Mr.  Lanoy,  that  the  plaintiff  maj 
be  fatisfied  there,  if  the  real  eft  ate  fhould  not  be  fufFicient. 


Cafe  284.  ClapQH  verfus  Coohes^  Novemher  i^,  1 742. 


A 


Bill  brought  by  a  lord  of  a  manor  againft  copyholders,  to 
compel  them  to  come,  and  be  admitted  tenants. 

After  proclama-       LoRD  CHANCELLOR, 

tions  made,  and  A  lord  of  a  manor  cannot  bring  a  bill  of  this  kind,  but  has  his 
fo  many  court    tcmedv  at  law  bv  makinjT  proclamations  fo  many  court  days,  and 

days,  if  the  co-  ;r   t     ^        t    ij        j         I  •       i      '       r  •  i    •    i  i 

pyhoiders  do  net  "       copyhoiders  do  not  come  in,  he  may  ieize  upon  their  lands, 
come  in,  the     Or  if  they  fliould  be  infants,  a  new  a6t  of  parliament,  9  Geo,  i. 
uoilX^rhnT      '^^'fi^'      ^^^s  chalked  out  a  method  how  he  ihall  proceed. 
'  Y  ■\  '      If  indeed  there  had  been  any  confufion  arifing  from  copyhold 

^  lands  being  blended  together,  the  lord  might  have  brought  a  bill 

of  difcovery  to  afcertaln  the  lands. 

But  as  it  is  not  pretended  in  this  cafe  that  there  is  any  confu* 
fion  of  lands,  the  bill  muft  be  difmifTed  with  cofts. 


Cafe  285.  Knotsford  vtx^u^  Gardiner y  November  I'jj  1742* 


T 


H  E  queftion  in  this  caufe  arofe  upon  the  following 
will : 

J.  C.  felf'^d  of  Colchefter  feifed  in  fee  of  feveral  freehold  lands,  and  pof- 

fe^rai  freehold  feiTed  of  fcveral  ieafehold  lands  in  the  fame  parifh,  devifed  in  the 
fentdof'fevefal  f^o^^owing  manner:  I  give,  devife  and  bequeath  unto  ilf/^r//;^ 
Ieafehold,  de-  "  my  wifc  for  life,  all  my  eftates  in  Longden^  isfc,  and  after  her 
vifed^to  his^wife  a  deccafe,  I  givc,  devife  and  bequeath  the  aforementioned 
fSr^tzivi  London,  cftatcs  to  my  daughter  A?m  Colche/ler  and  her  heirs  for  ever, 
and  aftf-r  her  "  Item^  I  give  and  bequeath  unto  my  wife  all  my  goods,  cattels 
Aeath,  he  be-     u  and  chattels,  and  all  other  things  not  before  bequeathed,"  and 

quearhed  the  .  °  ^-  ' 

aforementioned    made  HIS  V/ite  lolC  CXCCUtriX. 
eftates  to  his 

daughter  A  C.  and  her  heirs,  and  to  his  wife  gave  all  his  goods,  cattels,  and  chattels,  and  made  her 
folc  executrix:  fhe  married  ag/m,  and  had  the  piaintiffby  her  fecond  hufband,  who  infifted  that  by  the 
devife  to  his  mother  of  the  rcfiduc,  the  Ieafehold  lands  palled.  Lord  Hardiukke  thinking  it  -very  mate- 
rial, nvbether  all  the  freehold  landi  were  ceir.pr'ijcd  in  the  teJ}ator''s  ntarriagt  Jettlsmnty  direSied  a  tfial  &t  lal.v 
to  ajcertain  this  faEi. 

She  fome  time  after  her  hufband's  death  married  again,  and 
had  the  plaintift'  by  the  fecond  hufband,  who  infifts  that  by  the 
devife  to  the  wife  of  the  refidue,  the  Ieafehold  lands  palled  to  her, 
and  claims  as  the  executor  of  his  mother,  who  was  the  executrix 
of  John  Colchejier  the  teftator ;  for  he  fays,  that  as  there  are 
freehold  and  Ieafehold  both,  that  nothing  but  the  freehold  palTed 
to  tlie  defendant,  the  daughter  of  the  teftator,  being  fuficient  to 
anfv/er  the  \yox<X  eftates  in  the  will. 

Mr, 


in  the  Time  of  I^ord  Chancellor  Hardwicke. 
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IVlr.  Murray  for  the  plahitiff  cited  the  cafe  oi  Rofe  v.  Bartlet,  Knotsford  v« 
'Cro,  Car,  293.        3.  HiU  8  C«r.  ^.  R.  to  fliew  that  if  words  AKDl^ER• 
are  ufed  applicable  to  both,  it  fhall  by  way  of  eminence  pafs  only 
fee-fimple  lands. 

That  the  word  ejlafes  is  plainly  local,  and  does  not  mean  the 
intereft  in  the  eftate,  becaufe  it  is  in  the  plural  number,  i  RoIU 
Abr.  613.    P;W^/and  Penrke.     Cnf»  In  Ea,  Ah\  209.  Id. 

The  limitations  here  are  proper  only  to  the  devife  of  a  free- 
hold eftate,  and  therefore  the  teftator  did  not  intend  to  pafs  the 
ieafchold  likewife. 

T  he  Attorney  General  for  the  defendant.  [  451  ] 

The  wife  of  the  teftator  had  thefe  very  freehold  lands  fettled 
upon  her  in  marriage,  and  to  the  heirs  of  the  body  of  the  hufband, 
in  i6g6,  and  the  teftator  has  no  other  freehold  but  a  little  cot- 
tage of  very  fm;»ll  value,  fo  that  if  the  conftrudion  contended 
for  by  the  plaintiff  fhould  prevail,  then  the  teftator  gives  the  de- 
fendant nothing  but  what  fhe  was  intitled  to  before. 

The  circumllances  of  this  cafe  are  material  j  it  confifts  but  of 
one  farm,  and  freehold  and  leafehold  lands  are  blended  together 
in  the  hands  of  one  tenant,  fo  that  they  were  not  diftinguifti- 
able. 

Now  it  can  never  be  imagined  that  the  teftator  meant  to  man- 
gle and  tear  the  eftate  to  pieces,  in  order  to  give  it  away  from 
his  own  child. 

Lord  Chancellor, 

As  the  facls  are  not  fully  before  me  upon  the  evidence  on 
cither  fide,  it  muft  go  to  a  trial  at  law. 

It  is  very  material  whether  all  the  freehold  lands  are  comprifed 
in  the  marriage  fettlement,  becaufe  if  they  are,  the  teftator  then, 
has  given  the  defendant  nothing  but  what  ftie  had  before, 
if  the  conftru£l:ion  the  plaintiff's  counfel  contend  for  fnould 
prevail. 

If  there  fliould  be  only  leafehold  eftates  in  the  parifti,  and  the  Ifatertatordev*- 
teftator  devifes  all  his  eftates  to  A.  there  is  no  doubt  but  the  leafe-  ["^^^^^^d  haf^* 
hold  will  pafs  under  this  devife  { 1 ).  only  leafehold, 

they  will  pafs. 

But  if  there  fliould  be  both  freehold  and  leafehold,  then  it  will 
be  a  confiderable  queftion  whether  any  more  than  the  freehold  j-^j.  years,  and 
pafTcd,  fuppofing  there  fliould  be  no  fettlement  of  the  freehold  ;  devifech  all  his 
for  in  the  cafe  of  Rofe  v.  Bartlct  it  was  refolved,  that  if  a  man  ^^f^^lfic  pafs 0^^^^ 
hath  lands  in  fee,  and  lands  for  years,  and  devifeth  all  his  lands  and  if  he  hatha 
and  tenements,  the  fee-fimple  lands  pafs  only,  and  not  the  leafe  for  leafe  for  years 
years  (2).    And  if  a*  man  hath  a  leafe  for  years  and  no  fee-fimple,  ^"^'^iT /he" leafe 
and  devifeth  all  his  lands  and  tenements,  the  leiife  for  years  for  years  paiierh, 
paffeth,  for  otherwife  the  will  would  be  merely  void.  forotherwife  the 

Though  in  the  prefent  cafe  I  have  no  doubt  at  all  as  to  the  in-  ^oid."^""^^ 
tention  of  the  teftator,  yet  the  rule  of  law  would  prevail. 

(l)  Bay  V.  Trig,  I  P.  W.  286..  Rkcardfon,    2  Cox's  P.  J^.  4.-9.  Sed 

parte  Cafiuell^  ante,  i  vol.  560.  ir,de  Addis  v.  Clement y    2  P.   JV.  456. 

So  Da-vis  v.  Gibhs,  3  P.  W.  26.     Tiivner  v.  Hufu:r,  l  Pro.  Cha.  Rep,  78. 
Chapman      Hart^  I  Fcf,  272.    Fijiol  v.     Lozother  \\  Cavindljh,  ^«3^.  356. 

E  e  a  There- 


45^ 


CASES  Argued  and  Determined 


Kkotsford  v.     Therefore  let  the  bill  be  retained  for  a  twelvemonth  (i),  and 
Gardiner,    the  parties  proceed  to  a  trial  at  law  upon  this  ilTue,  whether  the 
^reae/'onlis  ^^^^^or  had  at  the  making  of  his  will  both  freehold  and  leafehold, 
iirue,  whether   and  in  the  fame  parifti. 

the  teftator  had 

both  freehold  and  leafehold,  and  In  the  fame  parlih. 

(i)  And  the  plaintiff  be  at  liberty  to  leafehold  eltates  in  qaefnon.  Reg.  Lih, 
proceed  to  a  trial  in  ejedlment  for  the    A.  1742.  fol.  175. 


Cafe  286.  Oldham  Hughes^  November  20^  I742i 


The  wife  of  the  A  Bill  was  brought  in  order  to  have  twenty  thoufand  pounds 
cf  abfe^ofcfwng-  ^t\.  ^^"^  moncy,  or  twenty  thoufand  pounds  South-fea  annuities, 
i^nrthe° nature  iuvefted  in  land,  purfuant  to  articles  of  agreement  for  that  pur- 
oflier  eftate  by  pofe.  The  Mqjler  of  the  Rolls  decreed  the  annuities  to  be  fold 
uPde^'Jov^rmrf  ^"'^  ^^^^  ''^"^  ^^^^  prefcut  cafc  comes  upon  an  appeal 

and  unable  tO      from  that  decree. 

contraft.  jj^  September^  I7I5»        Deacle,  upon  his  marriage  with  Mrs. 

Deacle^  covenanted  with  trullees  that  he,  his  heirs  executors  or 
adminiftrators,  fliould  lay  out  twenty  thoufand  pounds  in  the 
purchafe  of  land,  and  fettle  it  to  the  following  ufes,  i/iz.  to  hini- 
felf  for  Ufe,  then  to  the  intent  that  his  wife  fhould  receive  eight 
hundred  pounds  a  year  for  her  life,  as  her  jointure,  in  lieu  of 
dower,  then  to  his  tirft  and  other  fons  in  tail  male,  with  re- 
mainder to  his  own  rigiit  heirs.  Mr.  Z)^/3r/^  died  in  1723,  with- 
out braving  laid  out  the  money  in  a  purchafe,  or  leaving  any  illue 
by  his  wife  ;  his  heirs  at  law  were  Mrs.  Bourne  his  fifrer,  who 
was  married  to^  A-lr.  Bourne  the  defendant,  and  Mr.  Oldham  the 
plaintiff,  who  was  his  nephew  by  another  filter.  Mr.  Deach 
was  a  freeman  of  London^  and  as  he  died  without  a  child,  his  wi- 
dow by  the  cuftom  became  intitled  to  a  moiety  of  his  perfonal 
eftate  and  as  to  the  other  moiety,  which  was  the  dead  man's  fhare, 
and  diilributable,  the  widow  became  intitled  to  one  moiety  of 
that,  and  IN'Ir.  Boimie  and  his  wife  and  Mr.  Oldham  to  the  other 
moiety,  as  next  of  kin  :  however,  upon  Mr.  Deadens  death  there 
was  a  difpute  between  the  widow  and  next  of  kin  as  to  the  right 
of  adminiilration  ;  and  upon  an  agreement  it  was  granted  to  Mr. 
Bourne  and  his  wife  and  Mr.  Oldham  ;  and  articles  of  agreement 
upon  that  occafion  in  1 724  were  entered  into  between  the  next 
of  kin  and  the  widow,  who  were  the  only  perfons  intitled  to  the 
perfonal  eftate  of  Mr.  Deaclc ;  wherein  it  was  covenanted 
and  agreed  that  twenty  thoufand  pounds  South-fea  annuities 
fliould  be  transferred  to  truftees,  who  fliould  fell  them,  and  lay- 
out the  money  in  land,  and  fettle  it  to  the  fame  ufes  as  are  in 
the  former  articles  *,  with  this  contingent  provifo  however,  that 
if  the  widow  died  before  the  money  was  laid  out  in  land,  that  it 
ihould  go  to  Mr.  Bourne  and  his  wife,  and  Mr.  Oldham,  tlieir 
executors  and  adminiftrators  ecjually,  according  to  their  refpe6live 
interefts  *,  and  by  thefe  articles  Mr.  Bourne  and  Mr.  Oldham  co- 
venanted for  thejiifelvcS;  their  heirs,  executors  and  adminiftators, 

3  that 


in  the  Time  of  Lord  Chancellor  Hakdwicke. 


that  if  the  South-fea  annuities  fliould  fall  fhort  to  anfwcr  Mrs*  ^^^"jj^/* 
Z>^^^/<:/A  annuity  of  eight  hundred  pounds  a  year,  that  they  wo^ld 
make  it  good  ;  the  annuities  were  ailigned  to  truftees,  and  one 
of  them  laid  out  164 /.  annihilation  money  upon  them,  to  make  [  453  ] 
them  up  twenty  thoufand  pounds  South-fea  annuities  :  Mrs.  Bourjis 
died,  whereby  Mrs.  Oldham  became  intitled,  as  heir,  to  all  her 
real  eftate  ;  but  Mr.  Bourne  {i)y  her  hufband,  contended,  that 
thefe  fubfequent  articles  had  turned  the  money,  which  was  rea- 
lized by  the  former  articles,  into  perfonal  eftate  again,  where- 
upon he  became  intitled  to  his  wife 's  (hare,  as  her  admini- 
llrator. 

Lord  Chancellor, 

As  to  one  moiety  of  thefe  South fea  annuities,  Mr.  Oldham, 
the  plaintiff,  is  intitled  to  it  as  co-heir  to  Mr.  Deacky  fubjedl  only 
to  Mrs.  Deadens  annuity  *,  but  upon  the  other  moiety,  which  be- 
longed to  Mrs.  Bourne^  as  the  other  co-heir,  arifes  the  prefent 
point,  which  is,  whether  it  is  to  be  confidered  as  real  or  perfonal 
eftate  ;  if  real,  it  belongs  to  Mr.  Oldham,  as  her  nephew,  and 
heir  at  law  ;  if  perfonal,  to  Mr.  Bourney  as  her  hufband. 

If  this  queftion  was  to  be  confidered  upon  the  articles  in  1715", 
before  Mr.  Deadens  marriage,  there  could  be  no  difpute  but  that 
it  is  to  be  taken  as  land  (2);  but  a  queftion  now  will  arife  upon 
the  foot  of  the  agreement  entered  into  in  1724  ,  and,  upon  thefe 
articles  it  is  infilled,  that  the  nature  of  this  eftate  is  changed  ; 
and  whether  I  take  it  as  twenty  thoufand  pounds  in  money,  or 
fo  much  South  fea  annuities,  articled  to  be  laid  out  in  land,  it  is 
by  them  converted  into  perfonal  eftate,  by  the  agreement  of  the 
parties  ;  and  there  is  no  doubt,  but  if  two  perfons  are  intitled  to 
money  which  is  articled  to  be  laid  out  inland,  and  confidered  as 
fuch,  they  may  agree,  before  the  inveftiture  of  it,  to  take  it  as 
perfonal  eftate  (3),  and  it  ftiall  go  as  fuch  to  their  reprcfenta- 
tives,  provided  none  of  the  parties  were  under  any  incapacity  : 
But  I  am  of  opinion,  that  neither  Mrs.  Bturne  was  capable  of 
changing  the  nature  of  this  eftate,  becaufe  of  her  being  under 
coverture,  and  unable  to  contra6t,  nor,  fuppofing  her  able  to 
contra6l,  do  the  articles  import  any  fuch  change. 

As  to  Mrs.  Bourne''^  capacity,  if  this  money  is  to  be  confidered  i;g|v,j.e  Mrs  B 
as  real  eftate,  flie  is  a  feme  covert,  and  cannot  alter  the  nature  of  could  have  alter- 
ed tlie  property, 

or  courfe  of  defcent,  the  moey  mufthai^e  been  invefted  in  land,  and  there  fhe  might  have  levied  a  riiiK 
oi-  it,  and  given  it  to  her  hufc.uid  ;  or  upon  coming  into  court,  and  conleiiting  to  take  this  money  as  per- 
ional  eftate,  and  being  examined  as^to  fuch  confent,  it  binds  the  money  articled  to  be  laid  out  in  lanu, 
as  much  as  a  fine  at  law  would  the  land,  and  fhe  might  difpofe  of  it  to  her  hufband. 

At  law,  money  fo  articled  to  be  l.Vid  out  in  land,  is  confidered  barely  as  money,  till  an  a£lual  Invefti- 
ture, and  equity  alone  views  it  in  the  li>ht  of  real  eftate,  and  therefore  this  court  can  att  upon  it,  as  its 
own  creatufe,  and  do  what  a  line  at  common  law  can  upon  lanJ. 


(1)  Mr.  Bourne  died  fome  time  after 
his  wife,  and  by  his  will  gave  away  all 
his  perfonal  elUte. 

(2)  Ungeji  V.  So-wray^  I  P.  IF.  172. 
Scud  amor  e  v.  Scudamorcy  Prec,  Cba.  543. 
Trelaivjiey  v.  Boolh,  antf  307.    See  Gu'ulot 


V.  Giddot,  pojl.  3  vol.  254.  2nd  the  cafes 
there  referred  to. 

(3)  Vlik  Crofs  V.  jiddenhrojke ,  and  Ful' 
ham  V.  Jonesy  cited  in  note  [C]  3  F.  H"". 
2  2  1.  Ed-ivardt  J  far-wick,  2  C^xs  P, 
VF,  175.  note  i. 


it 
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OtPMAM  V.  li  barely  by  a  contrail  or  deed  ( i );  for,  to  alter  the  property  ol* 
Hughes.  -^^  courfe  of  defcent,  this  money  muft  be  invefled  in  land, 
(and  fometimes  fnam  purchafes  have  been  made  for  that  pur- 
pofe),  and  (he  may  then  levy  a  fine  of  the  land,  and  give  it  to 
her  hufband  or  any  body  eife  :  there  is  a  way  alfo  of  doing  this, 
t  454  3  without  laying  the  money  out  in  land,  and  that  is,  by  coming 
into  this  court,  whereby  the  wife  may  confent  to  take  this  money 
as  perfonal  eftate,  and  upon  her  being  prefent  in  court,  and  be- 
ing examined  (as  a  feme  covert  upon  a  fine  is)  as  to  fuch  confent, 
it  binds  this  money -articled  to  be  laid  out  in  land,  as  much  as  a 
fine  at  law  would  the  land  (a),  and  Ihe  may  difpofe  of  it  to  the 
hufband,  or  any  body  elfe  j  and  the  reafon  of  it  is  this,  that  at 
law,  money  fo  articled  to  be  laid  out  in  land,  is  confidered  barely 
as  money,  till  an  actual  inveftiture,  and  the  equity  of  this  court 
alone,  views  it  in  the  light  of  a  real  eflate  i  and  therefore  this 
court  can  a61:  upon  its  own  creature,  and  do  what^a  fine  at  com- 
mon law  can  upon  land  ;  and  if  the  v/ife  had  craved  aid  of  this 
court  in  the  manner  I  have  mentioned  fhe  might  have  changed 
the  nature  of  this  money  which  is  reaUzed,  but  Ihe  cannot  do  it 
by  deed. 

,  ,  rr  J  •  t  As  to  the  articles  in  1724,  fuppofing  the  wife  under  no  dif- 
of  opinion,  the  abiity,  1  am  OX  opinion  that  they  do  not  import  any  variation  or 
articiei  in  1724  this  eltate  from  real  to  perfonal  5  for  it  is  there  agreed,  that  the 
fny^varUtbn  of  ^'^^^^^1  thoufand  pounds  fhallbe  transferred  to  trullees,  who  are 
this  eftate,  from  to  fell  them,  and  buy  land,  to  be  fettled  to  the  fame  ufes  as  in 
real  to  perfonal,  jbe  articles  of  17151  fo  far  this  money  is,  no  doubt,  to  jbe  con- 
»°reed  ^the  fidcred  as  realized  ;  and  though  there  is  a  provijoy  upon  this  con- 
*o,ooo/.  fhould  tingency,  thai  if  ihe  widow  dies  before  the  money  is  invefled  in  landy 
be  transterred  to  ^^^^         it  fiiail  be  divided,  and  jro  amonr  the  next  of  kin,  their 

truftees,  to  buy  ,     i     •   •  r.  7  i  •  \ 

land,  to  be  fet-  executors  aiid  adminiitrators  j  yet,  as  that  contingency  has  not 
tied  10  the  fa  ne  happened,  and  the  widow  is  now  living,  the  original  truft  is  fiill 
ufes,  as  in  the     fubfiilin^,  for  the  money  to  be  confidered  as  realized that  beinn^ 

articles  of  .71 «;  J    .      ^  .    .  .        .  ■  ^      ^  ,  c  r 

there  is  no  doubt  fo,  I  am  of  opuiion,  that  the  articles  have  made  no  convernonot 
but  this  money  the  cftatc  from  real  to  perfonal,  but  it  ftill  remains  realized, 
^lti\^^\\z^r'  'w^^e^^^^i"  it  is  twenty  thoufand  pounds  in  money,  or  fo  much 
and  the  arcicles  South  fea  annuities. 

have  made  no 

converfion  of  the  eftate  from  real  to  perfonal. 

The  whole  •  ro-  Another  queftion  has  arofe,  that,  fuppofing  the  fund  is  to  be 
2o"oo/'^J  S    ^^^'^  land,  yet,  whether  the  Vvhole  produce  of  twenty 

annuities,  is  to   tlioufaiul  pounds  South-fea  annuities  is  to  be  laid  out  when  fold, 

be  Inid  out,  when 

fold,  in  the  purchafe  of  land,  and  not  7.0,000/.  in  money  only,  as  all  the  pai'tleswho  had  any  intereft  \n 
the  perfonal  efta'  e  of  D.  agreed  they  fliould  be  transferred  to  truilees,  to  fell,  and  lay  out  in  land  the 
money  aiifing  thereby. 


(1)  Fide  hi'land  v.  'killUy  ante  I  vol. 
541. 

(2)  So  Pf.arfon  V.  BreretOHj  fojl,  3  vol. 
71.  Cunning  burn  v.  Moody,  I  FeJ.  176. 
Bnfordv.  B-  'uukn,  Vef  jun.  5I2.  In  a 
c.'ile  whtre  truilees  were  to  pay  the  in- 
ttrcil  of  a  f  uin  of  .Tioncy  to  the  wife  for 


her  life,  the  court  would  not  authorife  a 
departure  with  her  life  eltate,  by  ex- 
.imining  her  in  the  nature  of  a  fine  at 
law.  Frafcr  v.  Baillie^  l  Bro.  Cha.  K^p. 
518.  Sed  <vide  Anon.  2  Vef.  67  X.  and 
V/Ulats  V.  Caji  ante  61^(3^, 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


454 


or  only  the  fum  of  twenty  thoufand  pounds  is.  to  be  taken  out  of  Oldham  v. 
the  produce,  and  invefted  in  a  purchale  :  I  am  of  opinion,  the  ^^^'^^"'^s. 
true  meaning  is,  that  the  whole  produce  of  twenty  thoufand 
pounds  South-fea  annuities  ought  to  laid  out  in  fuch  purchafe  ; 
and  the  conltru^tion  Mr.  7/<aWtbe  truilee  aims  at,  would  not  be 
anfwered,  if  only  twenty  thoufand  pounds  in  money  was  to  be 
laid  out.  Mr.  Hand  inlifts,  the  twenty  thoufand  pounds  Souib- 
Jl'a  annuities,  was  fet  apart  only  as  a  fecurity  for  the  twenty  thcu-^. 
fand pounds^  and  when  that  fum  was  raifcd,  the  rendue  was  tqi. 
be  confidered  as  part  of  the  perfonal  eftate  (?f  Mr.  Bourm,  But 
it  ought  not  to  be  confidered  fo ;  for  all  the  parties  who  had  any 
intereft  in  the  perfonal  eftate  of  Mr.  Deaclcy  agreeing  that  twenty  [  455;  ] 
thoufand  pounds  8oiith-fia  annuities  fliould  be  transferred  to, 
trulteeSi  upon  trufl:  to  fell  and  lay  out  in  land  the  money  arifing. 
thereby,  fubje6t  to  the  eight  hundred  pounds  a  year  annuity,  is, 
a  good  agreement  to  bind  the  whole  produce  of  the  Souih-fea  an-, 
nuities  *,  for  it  is  an  agreement  of  all  the  parties  who  were  intitled, 
wherein  each  agrees  to  part  with  his  (hare,  and  in  this  they  might- 
have  one  view,  to  give  better  fecurity  to  Mrs.  Deacle  as  to  her 
annuity,  and  another,  to  increafe  the  intereft  of  the  heirs.  But- 
if  only  twenty  thoufand  povmds  was  to  be  laid  out,  and  there- 
'ihould  be  any  furplus  from  the  annuities,  it  would  not  go  totally 
from  Mr.  Bourne,  but  it  being  part  of  the  eftate  of  Mr.  Deacle^ 
will  be  diftributable,  and  Mr.  Bourne  will  only  have  his  wife's 
iliare. 

Befides,  this  matter  has  relied  this  eighteen  years^  and  there 
being  an  agreement,  by  proper  perfons,  to  fwell  the  intereft  of 
the  heir  at  law,  it  would  be  very  hard  to  deprive  him  of  it. 

And  if  I  fhouid  agree  with  Mr.  Hand,  he  could  only  infift  upon 
the  value  of  the  annuities  at  the  time  of  the  tranfa^lion  in  1724, 
juft  after  the  fatal  year  1720,  when  they  were  very  little  above 
par,  fo  that  Mrs.  Bourne^s  (hare  would  be  very  trilling. 

It  has  been  infifted,  that  Mrs.  Bour?ie  could  no  more  agree  to, 
turn  money  into  land,  than  (he  could  land  into  money  ;  but  there 
I  differ,  becaufe,  as  to  the  fi^are  of  Mr.  Decide^  the  hulband, 
Mr.  Bourne  was  intitled  to  that,  in  right  of  his  wife,  and  had  an 
abfolute  diminion  over  it,  and  he  was  a  party  to  the  agree- 
ment 5  therefore  the  decree  at  the  Rolls  muft  be  affirmed,  and 
the  articles  mu't  be  executed  according  to^the  exprefs  words,  and 
the  whole  produce  of  the  annuities  laid  out  in  land  for  that  pur- 
pofe. 

Another  queftion  is,  as  to  one  hundred  and  fixty-four  pounds 
annihilation  money  laid  out  by  one  of  the  trudees,  and,  to  be 
fure,  he  is  to  have  an  allowance  for  it,  but  out  of  what  fund  ?  It 
has  been  faid  by  the  plaintiff,  it  fhould  come  out  of  the  eftate  of 
Mr.  Bourney  or  the  whole  perfonal  eftate  of  Mr,  Deacle,  On  the 
part  of  Mr.  Bourne,  the  defendant,  it  is  inffted,  that  it  fl:ould 
come  out  of  the  annuity  fund  itfelf :  and  to  be  fure  it  muft  ;  for 
if  Mr.  Oldham,  the  plaintitf,  infifts,  that  the  annuities  are  to  be 
vefted  in  land,  inltead  of  twenty  thoufand  pounds  in  money,  he 
muft  abide  by  the  confequences  ©f  that  fund,  for  if  it  fhould  be  re^ 
ducedj  Mr,  Deucle'^  perfonal  eftate  is  not  to  niajve  good  the  defici- 

K  e  4  eiic^ 
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Olbhamv.    ency  of  it,  for  it  is  only  bound  to  make  good  twenty  tlioufan^d 
Hughes.     pounds  in  money. 

Another  point  is,  as  to  th€  indemnity  of  Mr.  Bourne^  and  Mr» 
Oldham^  they  having  covenanted  for  tne.nielves  and  their  re-* 
fpeftive  heirs,  e^^ecutors  and  adminiilrators,  to  make  good  Mr» 
[456]  Deader  annuity  of  eight  nundred  pounds,  and  by  that  means 
have  bound  their  own  eftates  at  law.  But  they  are  only  to  be 
eonfidered  as  fecurities  for  Mr.  Deacle^  and  are  to  be  indemnified 
out  of  his  eftate.  For  this  arifes  originally  on  Mr.  Deadens  co- 
venant  for  himfelf,  his  heirs,  executors  and  adminiilrators,  to 
fettle  on  Mrs.  Deacte  that  annuity  5  and  though  Mr.  Bourne  2ind 
Mr.  Oldham  are  bound  us  to  Mrs.  Hughes^  yet,  as  to  one  an- 
other, they  are  intitled  to  have  an  indemnity  out  of  Mr.  Deade\ 
eftate  *,  and  Mrs.  Dmde  has  a  right  to  have  fome  further  fund 
fet  apart  out  of  Mr.  Deader  eilate  to  fupply  this  annuity,  and 
to  indemmfy  the  fureties  ;  and  as  it  depends  on  Mr.  Deade^^  cove- 
nant, which  is  both  for  the  heirs,  and  for  the  executors  and  ad- 
miniftrators,  it  is  a  perfonal  debt,  and  to  be  charged  upon  his 
perfonal  eftate  in  the  firft  place,  and  the  real  eftate  is  only 
chargeable  on  failure  of  the  perfonal :  Lord  Hardwkke  affirmed 
the  decree  (i ). 

(1)  Reg.  lib.  B.  1742.  fol.  77. 
Caf*"  287.  Heneage  verfus  Hunlohe^  November  22,  1742. 

« 

TKe  plaintiff  is  T)^  articles  of  the  2d  of  Augujl  1728,  upon  the  marriage  of 
l^ooor'anV^oo/  plaintiff's  father  and  mother,  **  it  was  agreed,  that 

and  the  two  *  "  ^^'^  grandfather  of  the  plaintiff,  on  the  mother*s  fide,  {hould,. 
freehold  houf-s,  "  before  the  25th  of  December  next,  pay  to  the  defendant,  the 
^nder  a  truft  in  cc  truftcc,  looo/.  and  fccurc  to  him  700/.  on  bond,  to  be  laid 

marriage  arci-  ^     -      r    c      i   n  •  n 

clesj  for  an  elder      out  in  the  purchaie  or  South-fea  annuities,  in  truit  to  permit 
daughter,  where  «  the  plaintiff's  father  to  receive  the  intereft  and  dividends  there- 
Is  accounieTl     "  of  during  his  life :  and  after  his  death  to  permit  the  wife  to  re-- 
younger  cluid.   *^  ccive  the  intereft  thereof  for  her  life:  and  after  the  death  of  the 
"  furvivor,  if  they  fliould  have  a  fon,  or  one  or  more  younger  chil- 
dren,  fons  or  daughters-,  then  upon  farther  truft  to  pay  the  faid 
principal  fums  to  fuch  younger  children,  if  but  one,  and  if  more 
than  one,  equally  to  be  divided  between  them :  and  it  was  fur- 
ther  covenanted,  that  the  plaintiffs  grandfather  fliould  procure 
his  fffter  Fra?2ces  Flatman^  who  was  intercfted  in  two  houfes  in 
*'  Shoe-lane  J  to  convey  all  her  intereft  therein  to  the  ufe  of  her- 
felf  for  life,  to  the  plaintiff"'s  mother  for  life,  then  to  her 
younger  child  or  children  in  tail  general,  remainder  to  the 
plaintiff's  mother  in  fee." 

Frances  Flahnan^  by  indenture  of  leafe  and  relenfe,  bearing- 
date  the  fame  day  with  the  articles,  Wz.  the  2d  of  Augujl  1728, 
fettled  the  two  houfes  to  the  fame  ufes  with  the  articles. 

The  father  and  mother  are  dead,  and  have  left  the  plaintifF^ 
iheir  daughter  and  eldeft  child,  and  alfo  a  fon. 

Slic  has  brought  a  bill  againft  the  truftees,  to  have  a  main- 
tenance out  of  the  1000/.  and  300/.  and  alfo  out  of  the  rents  of 

the 


in  the  Time  of  Lord  Chancellor  Harbwicke.  ^  -  - 

the  two  freehold  houfes,  and  to  have  both  transferred  to  her  Hkkfacev. 
when  fhe  comes  of  age.  ^  Hum,ok£. 

It  was  infifted  for  the  defendant,  the  infant  fon,  that  as  the 
plaintiff  is  the  eldeft  child  of  the  marriage,  fhe  cannot  take  the 
looo/.  and  300/.  as  it  is  expreffed  to  be  a  provifion  for  younger 
children,  or  at  leaft  not  the  two  freehold  houfes,  for  that  the 
cafes  have  only  gone  as  to  terms  for  years,  for  raifing  portions, 
and  not  upon  a  legal  limitation  of  a  freehold  eftate. 

Lord  Chancellor, 

To  be  fure,  the  prefent  cafe  differs,  In  one  refpe£l:,  from  tlie 
cafes  cited,  becaufe  I  do  not  remember  that  this  conUru<Slion  has 
ever  been  made  upon  a  legal  limitation. 

For,  if  an  ejedment  was  to  be  brought,  I  doubt  the  plaintiff  in  an  cjeament: 
would  find  a  great  difficulty  to  make  out  a  title  under  this  limi-  plaintiff 
tation,  fhe  being  t/je  eldeji,  would  not  at  law  be  conftrued  a  ^eTo,t"ed?for! 

yolWger  child,  being  the  eldeli, 

fhe  would  not  at 

law  be  conftrued  a  younger  child  ;  but  in  this  Court,  as  the  articles  are  executory,  they  muft  be  carried 
into  execution,  agreeable  to  the  intention  of  the  parties. 

But,  in  this  court,  as  the  articles  are  executory y  they  muft  be 
carried  into  execution,  agreeable  to  the  intention  of  the  parties  ; 
for  it  is  all  one  intire  provifion  for  the  children,  as  well  what  is 
to  be  paid  in  money,  as  what  is  given  by  the  houfes. 

Now,  younger  child  or  children,  in  the  Indentures  of  leafe  The  articles  and 
and  releafe,  muft  be  conftrued  analogous,  or  in  conformity  to  the  reTelf- mult U^" 
articles,  videlicet^  any  child,  exclufive  of  a  fon  ;  and  what  go-  confideredasonc 
verns  my  judgment  is,  that  I  muft  take  the  articles  and  the  in-  and  the  fame  a6l, 
denture  as  one  and  the  fame  a£^:,  for  they  are  both  dated  upon  on  one  "nd^ths 
one  and  the  fame  day  ;  and  I  cannot  make  a  different  conftrucrion  f ime  day,  and  a 
of  the  deed  from  the  articles;  for  the  legal  limitation  is  to  pro- 
vide for  the  younger  children,  or  one  younger  child  as  much  as 
the  other,  according  to  the  plain  intent  of  the  grandfather,  fa-  "poii  i^l^^m. 
ther,  mother,  and  the  aunt. 

The  rule  has  been  rightly  laid  down  by  tlie  plaintiff's  counfel, 
that  according  to  all  the  late  cafes,  an  elder  daughter,  where 
there  is  a  fon,  is  accounted  a  younger  child  ( 1 ). 

And  though  the  daughter  might  not  have  recovered  at  I^'^^^j  ^.^JJfj-,^!™ 
this  court  would  have  rectified  the  miftake  (2),  as  it  hath  done,  tions  is^phced" 
where  a  term  in  a  fettlement,  for  raifing  portions  for  younger  after  an  efcite- 
chlldren,  was  placed  after  an  eftate-tail,  which  fliould  have  been  ^^^^^l}"^^^ . 

■t    c  11  •    •  r\  r       n  •  Inoula have  Dcei\ 

before,  and  this  in  two  inftances,  one  before  Sir  Jojeph  Jdjil,  in  before,  this  courts 
the  cafe  of  Uvedale  verfus  HalfbenrnK  2  P.  JVms!  i  c  1  .**  ^'''^^  ^^^'^'y  th« 

^  mifiake. 

(l)  So  Beak  V.  Beak,  I  P.  TF.  244.  hnm  v.  ^-hl^y   2   Hf.   198.     Du^^r  v. 

Mead  V.  Cn-jc,  I  Cha  Rep.  224.    Butler  Doidge,  2  i^ef.  203.     Broarimend  v.  Wood^ 

V.  Duncombey  i  P.  JV.  451,    Pwfon  l  Bro.  Cha.  Rep.  77.     Hall  v.  Hcujcr^ 

Garnet y  2  Bro.  Cha.  Rep.  38.    Billing/-  Anih.zoi. 

leyv.  Wills.,  po/.  3  vol.  221,     Videetio.m  (2)    ^inipfon   v.  Vaiighi 

Coleman  V.  Seymour »  I  Fcf.  210.     Tejti'  note  \. 

*  In  a  marriage  fettlement,  a  term  for  years,  for  fee u ring  younger  children's  por- 
tions, was  by  miftake  made  fubiequent  to  the  eftatc-tail  limited  to  the  fons  j  Sir  y.- 
jeph  Jekyll  let  it  right  according  to  the  in.<.  titioa  and  agicementof  the  p.u-ties.  L'^y*- 
penvy  vcrlus  Vi/idalit 

Lord 


different  con- 
ftiudlion  ought 
noc  to  be  puc 
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^K^K^**^*       Lord  Hardwiche  declared,  that,  according  to  the  true  mteii? 
^  and  meaning  of  the  indenture  of  the  fecond  of  AuguJ}  i^iiZy  the 

plaintiff  is  intitied  to  the  two  fums  of  looo  /.  and  300  /,  and  to 
t\\z  8ouiJ>-fea  annuities  purchafed  with  the  1000/.  and  to  the 
freehold  houfes  in  Shoe-laaey  as  a  daughter  of  Thomas  Heneagz 
and  Anna  Maria  his  wife,  the  defendant  George  Heneage  being 
the  only  fen  of  the  marriage,  and  ordered  the  Mafter  to  take  an 
account  of  the  dividends  of  the  Soiith-fea  annuities  and  of  the 
rents  of  the  two  houfes  received  by  the  defendants,  and  to  allow 
the  clear  produce  thereof  for  the  plaintiff's  maintenance  for  the 
time  pall,  and  till  Ihe  attains  twenty-one  ;  and  if  the  300  /.  or 
any  part,  can  be  recovered,  he  diredlied  it  to  be  placed  out  in  the 
purchafe  of  annuities  in  trull  for  the  plaimifF^  and  alio 

decreed  that  the  plaintiff  (liould  hold  the  two  houfes  to  her  and 
the  heirs  of  her  body,  till  twenty-one  ;  and  afterwards  that  the 
defendant  George  Heneage  do  convey  them  to  the  plaintiff  in  tail 
general,  with  remainder  to  George  in  fee,  unlefs  within  fix  months 
after  his  attaining  his  age  of  twenty-one,  or  being  ferved  with  a 
Jubpana  for  that  purpofe,  he  fliall  fhew  unto  this  court  good  caufe 
to  the  contrary  ( I ). 

(1)  ^f-o-.  jL/^.  u^.  1742,  fol.  95. 


Cafe  280.  Lady  Dorothy  SaviIIe^  and  Lady  Mary  Savilk^ 
by  their  Guardian^  and  alfo  the  Executrixes  of 
Lady  EJjl'x  Saviile  deceafed^    by  Bill  of  Re- 


Plaintilfs. 


Sir  George  Savilk  and  others^  May  2^^  1720,  Defendants, 
Mr.  jtfflicc       'TT^  H  E  queftions  in  the  caufe  arofe  upon  this  cafe. 

*  frary  held,  J[ 

whkh^larquis^  ^^Y  Conveyance,  dated  the  19th  and  20th  of  February  1(594, 
Wuiiam  was         msdc  upon  the  intended  fecond  marriage  of  WiUinm  Lord 

dcvife^^rhir'^  "  ^'^""'^^^  ^^^^'^  ^^^^  ^^'^''^^  Marquis  of  Halifax,  with  Lady 
aaugh.en  In  tail,  "  Mary  Finch  j  after  the  ufual  limitations,  there  was  a  t^.rm  cre- 
dere not.  TucK  an  ated  of  ;;oQ  years,  charged  upon  all  the  manors  and  lands  in 
t^ctX'^S^lhtl  "  ^ottinghamfbire  and  Torhfoire,  comprifcd  in  the  marriage  fet- 
fatiifadkion  of  tlement,  and  the  trull  of  it  was  declared  to  he,  that  in  cafe 

the  por  ions  for 

his  daughters  by  the  fecond  wif.',  becaufe  they  claim  thcfe  lands  by  purehafc  and  the  provifo  in  the  mar- 
riage letil&ment  reftrains  the  fatiitaidioii,  to  Und'j  coming  to  the  daughters  by  defcent  from  their 
father  (ij. 

*  The  nearnefs  of  relation  between  the  btc  Mr.  JuiHce  Tr-cy  and  me,  and  the 
great  reverence  and  elleem  in  which  his  ncirt^.c  is  llijl  held  by  the  pi'v^fclFicn  of  the  law, 
I  make  no  doubt  will  fiiffic'enlly  plead  uiy  excufe  for  giving  this  cafe  to  the  publick, 
in  which  he  has  fo  gveuly  diftljii^u'illic J  hiuilcif,  in  the  cpiiiion  he  communicated  by 
Jfctter  to  Lord  Macacfie/ei,  being  d-fabh-^,  thtouuh  illncfi,  to  atccnd  in  court,  efpecially 
as  I  cannot  find  it  is  reported  in  any  book  [i]  whatever. 

[  t]  This  cafe  is  reported  in  Se/ed  Cafes  in  Chaiueryy  3a. 

(1)  Fide  U'aifon  v.  Earl  Lincoln,  A::^b.  325.  and  the  note  to  Beliefs  v,  Uthzvatt^ 
aiitc  I  vcl.  426. 

<«  there 


in  the  Time  ot  Lord  Chancellor  HardwickR. 
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ther^  fhould  be  a  failure  of  ilTue  male  of  the  fecond  marriage^    SAviitt  v. 
and  there  (hould  be  one  or  more  daughter  or  daughters,  tb^t  ^^^^^^^^ 
the  trullees  (houid  by  fale  or  mortgage  of  the  prtmifies,  for 
and  during  the  term  after  the  commencement  thereof,  raife, 
**  if  hut  one  daughter  20,000  1.  tf  two  or  more  25,000  1.  equally  ia 
*'  ife  divided,  and  to  be  paid  to  them  ivhen  they  refpeBively  attain 
*^  their  age  of  fixteen,  or  days  of  marriage ^  which  fJjou'd  Jirfi  happen  : 
And  in  cafe  any  of  the  daughters  lliould  die  before  the  portions' 
become  payable,  to  go  to  the  furvivors,  and  to  be  paid  to 
*f  them  at  fuch  time  as  the  original  portions  ;  if  but  one  daugh- 
ter,  flie  to  have  300  /.  per  ann,  till  12  years  of  age,  and  after- 
wards  500  L  per  ann.  for  maintenance  till  her  portion  become 
payable ;  if  more  daughters,  200  /.  per  mn.  a-piece,  till  12, 
and  afterwards  300/.  per  ann,  maintenance,  to  be  paid  at 
*^  Michaelmas  or  Lady- day,  which  fhould  firft  happen  after  tha 
commencement  of  the  laid  term ;  provided,  or  in  cafe  lands  or 
tenements  of  an  cf  ate  of  inheritance fJjall  defcendto  the faul  daughters 
from  Lord  Eland,  of  as  great  value  to  be  fold,  as  the  portions 
**  hereby  for  them  intended,  then  the  500  y'ears  term  fJjall  ceafe  and 
be  void,  for  the  benefit  of  the  perfon  uuhofJmll  be  next  in  reverfion  or 
remainder  of  the  faid  manors,  &c." 

The  marriage  took  effe6l,  and  Marquis  George,  by  convey- 
ance  dated  the  ift  and  2d  of  March  1694,  reciting  the  deed  of 
February  1694,  and  the  feverai  eftates  therein  limited;  and 
that  the  reverfion  and  inheritance  of  the  premifles,  from  and 
after  the  determination  of  the  faid  eftates,  was  limited  to  him 
and  his  heirs,  did,  in  confideration  of  his  name  and  family, 
and  to  fuport  the  fame,  in  cafe  neither  he  nor  his  fon  Lord 
Eland  fhould  leave  any  iffue  male,  fettle  the  faid  premifles 
upon  George,  now  Sir  George  Saville,  Baronet,  for  99  years, 
if  he  lived  lb  long,  without  impeachment  of  walte,  and  to  his 
firft  and  other  fons  in  tail  male,  with  feverai  remainders  to 
other  perfons,  with  the  like  limitations,'* 

Marquis  George  being  likewife  feifed  in  fee  of  feverai  other 
manors  and  lands  in  other  counties,  and  having  the  reverfion  in 
fee  of  divers  manors,  ^c.  expe61:ant  upon  the  deceafe  of  the  now 
Marchionefs  Dowager  of  Hal  fax,  and  likewife  the  reverfion  and 
inheritance  in  fee-fimple,  of  and  in  feverai  fee-farm  rento,  ex- 
pectant upon  the  deceafe  of  Catharine  Queen  Dowager,  made 
his  w'lW  March  17,  1 69 1,  and  thereby      gave  his  houfeat  j4clon 
in  Middle/ex,  to  his  wife  for  life,  and  after  her  deceafe  to  Lord 
Eland  and  his  heirs      and  then  devifes  as  follows  :  '*  As  to 
*'  all  my  lands  not  comprehended  in  the  fcttlement  made  upon 
my  fon's  marriage,  I  give  them  to  my  fon  Lord  Eland,  and  to 
*^  the  heirs  of  his  body,  and  for  want  of  fuch  iffue,  to  my 
daughtei'  Stanhope  ;  and  made  Lord  Eland  fole  executor.*' 
Marquis  George  died  without  any  other  iffue  male  than  Lord      j[  ^60  J 
Bland,  Vv^ho  proved  the  will    and  he  being  feifed  under  the  will 
as  aforementioned,  by  leafe  and  releafe,  on  the  17th  and  iSth 
of  May  1695,      declared  the  ufes  of  an  intended  recovery  of 
feverai  manors,  lands,  ^c.  in  the  counties  of  Northamptov, 
Di'rby,  llrk,  Nottingham^  Middhfc:<:y  and  Surry^  to  be  to  him 

and 
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SAviLty.  v.       and  Kis  heirs     and  afterwards,  by  leafe  and  releafe,  dated  the 
Saville.     ^tli  and6tli  of  July  1695,  "  Marquis  JFillmmdid  fettle  the  fame 
manors,  ^^c,  to  the  ufe  of  hinifelf  for  life,  and  after  his  de~ 
ceafe  to  the  ufe  of  fuch  perfon,  and  for  fuch  eftate,  as  he  by 
**  any  writing,  figned  in  the  -prefence  of  three  or  more  wiuieiTes, 
-    **  or  by  his  lafi:  will,  figned  in  like  manner,  fliould  declare,  li- 
mit  and  appoint;  and  in  default  of  fuch  declaration,  limitation 
-     and  appointment,  then,,  after  his  death,  to  his  firft  and  other 
fons  in  tail  male,  and  in  default  of  fuch  iffue,  to  all  and  every 
his  daughters,  and  the  heirs  of  their  body  ifTuiiig,  and  in  de- 
fault  of  fuch  ifTue,  to  the  ufe  of  the  faid  Lady  Sta/ihope,  and 
the  heirs  of  her  body,  and  in  default  of  fuch  ilFue,  to  the  right 
heirs  of  Marquis  George  for  ever.'* 

Marquis  William^  by  a  codicil  to  his  will,  dated  the  20th  of 
Augujl  1700,  figned  in  the  prefcnce  of  three  witnefles,  therein 
reciting  the  deed  of  recovery,  ^c,  "  devifed  all  his  faid  manors, 
^c,  to 'his  executors  for  500  years  upon  truft  by  fale  or  mort- 
gage  to  raife{in  cafe  he  had  no  fon)  the  fum  of  5000  /.  a-piece, 
*•  additional  portions  for  each  of  his  daughters,  to  be  paid  to 
**'  them  at  (ixteen,  or  marriage,  and  fubje£l  to  the  faid  term,  he 
devifed  all  the  faid  manors,  lands,  ^c.  to  his  firft  and  other 
fons  in  tail  male ;  and  in  default  of  fuch  iflue,  to  rem/ain  and 
be  to  fuch  ufe,  and  for  fuch  eftate,  as  are  thereof  declared 
*^  in  and  by  the  faid  indentures  of  leafe  and  releafe  of  the  5th  and 
«  6th  oijuly  1695." 

On  May  the  31ft,  1700,  Marquis  William  died  wrthout  any 
,  ifTue  male  ;  but  by  his  firft  Lady  had  iffue  Lady  Aim  Bruce^  and 

by  his  fecond,  three  daughters.  Lady  EJfex^  Lady  Dorothy^  and 
Lady  Mary  ^aville^  two  born  in  his  life,  and  the  other  fmce  his 
deceafe. 

George  SavUle^  now  Sir  George,  after  Marquis  JFilliam*s  de- 
ceafe, entered  upon  the  lands  in  Nottinghanijfnre  and  Torljlnre^ 
conveyed  to  him  by  the  deed  of  March  1694,  fubje^l:  to  the 
feveral  charges  as  aforefaid,  and  received  the  rents  thereof  due 
at  Michaelmas  1700,  and  has  ever  fmce  paid  the  maintenance  of 
Marquis  Williams  three  daughters  till  the  Lady  day  next  before 
they  refpeftively  arrived  at  their  ages  of  16  years,  which  they 
have  all  fmce  attained  unto. 
[  461  ]       This  caufe  underwent  great  debate.  Lord  Macclcsfeld  hcmg 
'^SiTjofeib      alTified  by  Lord  Chief  Jufti'ce  PraJly  the  Mailer  of  the  Roils*, 
JehylJ.  Lord  Chief  Juftice  Ki//g^  and  Mr.  Juftice  T^-acy^  who  all,  ex- 

cept the  laft,  delivered  their  opinions  in  court.  May  24,  1720, 
but  he  being  ill,  wrote  the  following  letter  to  Lord  Macclesfield 
the  night  before. 

Alay  23,  1720. 

My  Lord,  ^ 

«^  Not  being  able  by  reafon  of  my  indifpofition  to  appear  in 
^  •*  court  to-morrow  to  deliver  my  opinion  in  the  caufe  of  Saville 

verfus  Saville:,  (wliich  I  was  prepared  to  do),  I  have,  in  obe- 
<^  diencc  to  yoar  Lordlhip's  commands,  fent  your  Lordflilp  my 
opinion  in  writing  upon  ilie  feveral  points  that  were  debated 


in  the  Time  of  Lord  Chancellor  HarOwicke. 


4^1 


by  counfel  at  the  bar,  and  I  thought  it  not  proper  to  take  no-  Samllf.  v. 
tice  of  any  other.  SAviLtE. 
Firfh  point,  Whether  lands  of  which  Marquis  William  was 
feifed  in  fee,  and  devifed  to  his  daughters  in  tail,  the  remainder 
to  the  Lady  Sianhope^  t^c,  are  fuch  an  eftate  of  inheritan-ce  as  (hall 
(in  proportion  to  their  value)  be  a  difcharge  or  fatisfadion  of  the 
portions  for  his  daughters  by  his  fecond  wife,  within  the  meaning 
of  theprovifo  in  his  fecond  marriage  fettlement./ 

"  I  am  clearly  of  opinion  they  are  not,  becaufe  the  daughters 
claim  thofe  lands  by  purchafe  ;  and  I  think  the  provifo  plainly 
retrains  the  fatisfa^lion  to  lands  coming  to  the  daughters  by 
"  defcent  from  their  father." 

Second  point.  Whether  the  lands  defcending  to  the  faid 
daughters  from  their  father,  and  which  ought  to  go  in  fatisfa6lion 
of  their  portions,  ought  to  be  valued  as  at  the  time  of  the  defcent, 
or  when  their  portions  became  due. 

"  I  am  of  opinion  that  the  valuations  ought  to  be  made  ac-  "j-he  valuation 
cording  to  the  values  and  circumftances  of  the  lands  at  the  of  the  lands 
"  time  of  the  defcent:  for  the  provifo  is  exprefs,  That  if  lands  ^efcendingtothe 
"  of  as  great  value  as  the  portions  defcend,  the  term  of  50G  their  father  muit 
"  years  is  to  ceafe.    And  till  the  valuations  made,  it  cannot  be  be  made  accord- 
"  known  whether  the  lands  are  a  full  or  only  a  partial  fatis- 

^,  r  rL-      }»  J         sr  of  the  lands  at 

"  fadlOn.  the  time  of  the 

defcent  J  for  til! 

valuation  made,  it  cannot  be  known  whether  they  are  a  full  or  a  partial  fatisfa^^i^^ji. 

Third  point.  Whether  lands  defcended  from  Marquis  William 
to  his  daughters  by  his  fecond  wife  in  tail,  are  fuch  an  eftate  of 
inheritance  defcended  from  him  as  is  wilhin  the  meaning  of  the 
faid  provifo. 

I  am  of  opinion  they  are  not,  efpeclally  being  attended  with    [  4^2  ] 
the  circumftances  that  appear  in  this  cafe.  The  lands  de- 

fcended from 

Marquis  WilUam  to  his  daughter  in  tail,  are  not  fuch  an  eftate  of  Inheritance  as  Is  within  the  meaning 
of  the  provifo,  for  fuch  an  inheritance  was  intended  as  is  of  certain  value,  an  dlate  of  iniieritaace  in 
fee-fi.mpie, 

Firft,  from  the  uncertainty  there  muft  be  in  the  valuations  : 
for  the  valuations  being  to  be  made  at  the  time  of  the  defcent, 

^*  v/hen  Lady  EJfex  (the  eldeft  daughter  of  the  three  daughters) 

"  was  but  two  years  old,  and  the  youngeft  not  born,  how  could 
the  contingencies  of  their  dying  without  ifTue  before  they  or 
their  iftiie  attained  the  age  of  21,  to  fufFer  recoveries,  be  va- 
lid  ?  It  is  impoflible  there  ftiould  be  any  certain  meafure  or  rule  ^ 

"  for  fuch  a  valuation  :  and  it  is  hard  to  think,  it  could  ever  be 
intended  that  portions  (which  are  fo  much  money  certain) 
fiiould  receive  a  fatisfa£tion  by  values  to  be  made  merely  at  ran- 
dom,  and  by  fancy :  and  therefore  it  is  more  reafonablc  to 
think,  that  fuch  an  eftate  of  inheritance  was  intended  as  is  of 
a  certy.in  value,  and  that  is  an  eftate  of  inheritance  in  fee- 

"  limple. 

But  fecondly,  I  conceive  the  objeclion  againft  a  fatlsfadllon 
of  the  poitioiici  by  the  defcent  of  an  eftate-tail  is  more  ftvong 

"  by 
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SAvittsr.    <t      the  clrcumftance  of  the  remainder's  being  in  "L-^Ay  Stanhopil 
SavUlz.         ^^^^  Marquis  IVilliam^ shzviug  a  daughter  (the  Lady  Bruce)  by 
his  firlt  wife. 

For  fuch  an  eftate  might  defcend  to  the  daughters  by  the 
'^^  fecond  wife  to  the  full  value  of  25,000  /.  and  fo  the  term  of 
"  500  years  would  ceafe,  and  the  portions  be  difcharged,  and 
yet  the  three  daughters  by  the  fecond  wife  might  not  have 
near  the  value  of  the  portions  defigned  them  by  the  fettle* 
ment. 

*^  For  by  the  exprefs  provifion  of  the  fettlement,  if  one  of  the 
three  daughters  died  before  her  portion  become  payable,  her 

*^  portion  is  limited  over  to  her  two  furviving  fifters    but  in  that 

*^  cafe  her  ihare  in  the  eftate  would  have  gone  equally  to  my 

«*  Lady  Brtice* 

And  thirdly.  If  two  of  the  three  daughters  had  died  before 
their  portions  became  due,  the  lofs  to  the  furvivor  had  been 

"  ftill  greater. 

And  therefore  the  words  (an  eftate  of  inheritanee)  being  of 
an  ambiguous  fenfe,  and  importing  likewife  (if  not  more 
ftrongly)  an  eftate  in  fee-fimple  :  and  when  fuch  an  eftate  is 
**  properly  an  equivalent,  as  it  is  an  abfolute  eftate  in  the  land, 
as  there  an  abfolute  intereft  in  the  portions,  and  as  it  would 
"  defcend  as  the  portions  -would  have  gone  ; 

Surely  by  all  rules  of  conftruilion,  the  words  ought  to  be 
taken  in  that  fenfe  which  is  confiftent  with  the  whole  defign 
r  4^3  3  fettlement,  and  not  in  that  which  would  defeat  it  in  fo 

material  a  part,  as  the  benefit  of  furvivorfhip  amongft  the  three 
daughters. 

The  rcverfions  Fourth  point.  Whether  the  reverfions  in  tail  expeftant  upon 
on'^the^Shs^of  the  deaths  of  Lady  Dowager  Hallifax,  and  the  late  Qu^een  Dow- 
Lady  Dowager  ager,  are  fuch  eftates  of  inheritance  defcen ded  from  Marquis 
Eaiijax  and  the  to  his  dauQ;hters  by  his  fecond  wife,  as  are  within  the 

late  Queen  Dow-  .  ,      °  .  ,  -r 

ager,  are  not  fuch  mtent  and  meanmg  oi  the  proviio. 

eftates  of  inhe- 

jitancc  descended  from  Marquis  Wdliain  as  are  within  the  intent  of  the  provifo. 

Having  delivered  my  opinion  before  upon  the  defcent  of  an 
eftate-tail  in  poffeftion,  it  follows  I  can  be  under  no  doubt  as 
to  thofe  reverfions,  becaufe  the  reafons  I  have  offered  before 
hold  more  ftrongly  againft  them :  and  I  have  no  occafion 
to  mention  the  further  objections  that  were  made  againft 
"  them. 

As  to  a  revcrfion  in  fee  which  was  mentioned  at  the  bar, 
upon  the  argument  of  the  other  points,  I  do  not  find  there  is 
any  fuch  eftate  in  the  cafe,  and  therefore  I  fliall  give  no  opi- 
nion  in  it.'* 

Fifth  point.  The  only  remaining  one,  I  think,  that  was  de- 
bated at  the  bar,  was,  whether  Sir  George  Saville  ftiall  account 
for  the  rents  and  profits  of  his  eftates,  and  for  the  value  of  the 
timber  cut  down  and  fold  by  him,  to  the  end  that  they  may  be 
applied  towards  raifing  the  daughters'  portion. 

I  am  of  opinion  he  ftiall  not.  1 

It 
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'^^  It  'Vv-asfaid  at  the  bar  (and  not  denied  I  think  by  the  other    Saville  v. 
fide),  that  the  conrtant  courfe  of  the  court  in  the  like  cafes  jhe'^clurfe^ii" 
has  been,  that  the  tenant  for  life  (hall  keep  down  the  intercft  the  court  with 
by  tlie  rents  and  profits  (i),  but  that  the  portions,  or  the  regard  to  a  tc- 
"  principal  money  due  upon  any  other  incumbrance,  fhall  be  ^hat  ^^^^  ^flfaii** 
borne  by  the  whole  eilate.  keep  down  the 

intereft  by  rents 

and  profits,  but  portions  or  principal  money  on  any  other  Incumbrance,  fhall  be  borne  by  the  witoic 
eftate  j  and  therciorc  iir  Georgt  Sannlle  Hiall  not  account  for  th:  -cnts  or  the  value  of  the  timber  ^\ 
downj  in  order  they  may  be  applied  towards  raifing  the  daughters'  portions. 

And  this  feems  reafonable,  efpecially  in  this  cafe  :  for  with 
refpedl  to  the  daughters,  they  have  nothing  more  to  defire  1 
but  to  be  fecure  of  their  portions,  and  that  they  are  beyond  all 
doubt,  by  a  faie  or  mortgage  of  part  of  the  great  eftate  that  is 
charged  with  them. 

"  And  with  refpe£t  to  thofe  in  remainder,  when  Marquis 
George  preferred  Sir  George  Saville  to  be  the  firft  who  (hould 
enjoy  his  paternal  eflate,  to  fupport  his  name,  and  the  ho- 
nour  of  his  family,  he  could  never  intend  to  diftrefs  Sir  George^ 
and  put  him  into  a  flarving  condition  (2)  for  the  fake  of  thol<: 
*^  in  remainder,  who  were  more  remote  in  his  confideration. 

**  And  as  for  the  timber.  Sir  George  had  by  his  fettlement  a    |^  ] 

power  to  cut  what  he  picafed  as  a  part  of  the  profits  of  his 

eilate,  and  as  thofe  in  remainder  could  not  have  come  by  their 

bill  in  this  court,  and  have  flopped  him  from  cutting  down  the 

timber,  or  have  prayed  nov/  that  the  portions  fnculci  beraifed 

out  of  it,  if  it  had  been  {landing  ;  neither  I  think  ought  they 

to  have  any  benefit  by  it,  now  it  is  adluaily  cut  down  and 

fold. 

My  Lord, 

If  I  had  delivered  my  opinion  in  court,  I  fliould  have  en- 
larged  and  enforced  the  reafons  I  have  here  given,  feveral 
ways :  but  I  fhould  rather  have  c.ontra6led  them  upon  this 
occafion,  if  I  had  had  more  time  and  iefs  pain ;  but  indeed  I 
"  received  your  Lord  (hip's  commands  fo  late  this  evening,  that 
*^  I  could  not  fo  much  as  get  this  hafty  writing  fairly  tranfcribed, 
"  and  therefore  I  hope  it  will  be  excufed. 

I  am 

Tour  Lordjhjp's  moji  ohedlenty 

And  humble  Serva?2t^ 
Robert  Tracy. 


( I )  Partridgs  V,  Paivki,  anit  1  vol. 


(2)  V^idc  ante  416.     I  Fef.  9^. 

Oa 
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Savillev.       On  tlie  24th  of  May  1720,  the  two  Chief  Ju dices  and  the 
Saville.     jVIafter  of  the  Rolls  dehvered  their  opinion  in  court,  which 
Lord  Chief  Juf-  agreed  with  Mr.  Juftice  Tracy^s  in  every  refpetl,  and  Lord 
^jsjcphjlkyfi]^  Macclesjidd  concurring  with  them,  gave  judgment  upon  the  fe- 
and  Lord  Chief  vcral  points,  in  the  manner  they  have  been  already  ftated, 

Juftice  ^w^,  de- 
livered their  opinion  in  court,  which  agreed  with  Mr.  Juftice  Tr^cj?*s,  and  Lord  Macclesfidd  concurring^ 
gave  judgment;  accordingly. 

Filft,  That  a  valuation  ought  to  be  put  upon  the  lands  de- 
fcended  to  the  plaintiffs,  the  daughters  of  Marquis  William  (as  an 
equivalent  for  the  25,000/.)  as  the  fame  were  worth  to  be  fold 
at  the  time  of  fuch  defcent,  and  from  that  time  the  truft  term  of 
500  years  ought  to  ceafe  :  but  if  the  value  of  the  defcended  lands 
>  be  not  equal  to  the  portions  intended  to  be  raifed,  then  the  term 

to  continue  in  truft  to  raife  the  refidue. 

Secondly,  That  whatever  lands  the  daughters  take  hy  the  will 
of  their  father,  they  take  not  by  defcent,  but  as  purchafers,  and 
fuch  lands  can  be  no  part  of  the  equivalent. 

Thirdly,  That  the  eflate-tail  defcended  to  the  three  daughters 
and  Lady  Bruce^  as  heirs  of  the  body  of  their  father,  remainder 
to  Lady  Stafihope,  either  in  poffeffion  or  expedant  on  the  deaths 
of  the  late  Queen  Dowager  and  the  Lady  Marchionefs  Dowager, 
is  no  fatisfiittion  of  the  portion,  or  any  part  thereof :  hut  if  any 
eflate  in  fee-Jimple  defcended  to  them  from  their  father  in  pojfeffiony  cr 
reverfon  expeBant  on  any  term  for  years ^  that  ought  to  go  towards 
their  faiisfaBion, 

r  465  ]        Fourthly,  That  what  the  defendant  Sir  George  Saville  had 
*  raifed  by  timber  or  other  profits  of  the  truft-eftate  ought  not  to  be 

accounted  for,  nor  applied  towards  the  difcharge  of  the  plaintiffs' 
portions,  for  the  eftate  is  no  more  than  a  fecurity  for  the  25,000  /. 
with  intereft  till  the  fame  fliall  be  paid,  and  that  Sir  George  Saville 
is  in  the  nature  of  a  mortgagor  in  poffeffion,  and  tlie  eftate  being 
more  than  of  value  fufticient  to  anfwer  the  faid  portions  and  in- 
tereft, he  is  not  fubjedl  to  account  or  to  refund  the  money  raifed 
by  him  for  the  timber  fold,  or  other  profits  by  him  made. 


Cafe  289.  Saunders  versus  Drake,  November  2']^  1742. 

A  teft.uor\vhc  fTTl  H  E  qucftion  in  this  caufe  arofe  upon  the  will  of  one  Mr. 
Ji ycd  in  j.wiaica     I     lp\lfcn.  who  at  the  time  of  making:  it,  and  for  feveral  years 

gives  legacies      i'r*r"^i-cy-  ^  ^ 

tobep^iidin      bctorc,  \\\ c<i  vn  J amaica »  ' 

ilerling  money 

in  the  firft  place,  and  the  two  legacies  immediately  following,  generally,  without  faying  in  fterling 
money,  and  at  the  end  of  his  will  leveral  more  to  be  paid  in  fterling  money.  Lord  Hardivlcke  h-eld  that 
the  plaintif}'  muA  take  his  legacy  in  Jamaiea  money,  for  his  exprclfing  himfelf  dirferentJy,  fhewed  a 
4iftcrent intention  (i). 

The  teftator  by  his  will  gives  legacies  to  be  paid  In  Jlerling 
money  in  the  firft  place,  and  the  two  legacies  immediately  fol- 

(1)  WaVAs  v.  Brighi^elL  2  P.  W.  88.  PiofoH  V.  Garnstt,  2  Bro.  Cha.  Rep,  38. 
47.  Malcolm  V,  Martin,  3  Bro,  Cha.Rep^  50,  S.  P. 

lowing 
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lowing  thefc  (one  of  which  is  the  plaintiff's)  he  gives  generally,  Saunders  v. 
without  faying  to  be  paid  in  JlerJhig  money  :  then  he  devifes  his  «ake. 
real  eftate,  and  gives  fome  fpecific  legacies  5  and  Iraftly,  feveral 
more  legacies  to  be  paid  in  Jlerllng  money. 

The  plaintiiT  has  brought  his  bill  for  his  legacy  of  300/.  and 
infifts  the  defendant,,  v/ho  is  the  executor,  but  no  v/ays  inter- 
eded,  fliould  nay  him  in  Jtefling  money. 

Mr,  Attorney  General  for  the  plaintifT  argued,  that  putting 
thefe  general  legacies  clofe  to  the  Jierling^  they  ihall  have  the 
fame  conftru61:ion  by  appofition :  and  as  die  teftator  has  money 
both  in  Jamaica  and  England^  why  fhould  not '  the  plaintiff's 
legacy  be  paid  in  f.erlhig  money,  efpecialiy  as  it  is  given  to  apcr-' 
fon  in  England, 

The  counfel  of  the  other  fide  infifled,  that  in  Jamaica,  where 
money  is  mentioned  generally,  it  is  always  underflood  to  be  the 
current  money  of  Jamaica, 

Lord  Chancellor, 

It  is  impolTible  for  me  to  tell  v/hat  was  the  teilator's  inten- 
'  tion  ;  but  I  muft  make  a  conflruclion  from  the  w^ords. 

The  general  rule  that  has  been  laid  down  on  the  part  of  the  A  bond  given  at 
defendant  is  true  :  for  if  a  bond  be  gi\^en  at  Di/hiin^  or  a  note  at  .-^^(f  a  note 
Jamaica^  it  mull  be  paid  in  the  current  money  (i).  be'^lkTin'^ci'^"^, 

current  money j 
the  fame  with  regard  to  a  wiii. 

So  if  in  either  place  there  is  a  fum  of  money  left  by  will,  it      [  ^(55  J 
fhall  be  paid  to  the  legatee  in  current  money. 

Then  the  quefiion  vvAill  be,  if  there  is  any  thing  in  the  prefent 
cafe  to  take  it  out  of  the  general  rule. 

If  the  tedator  had  given  all  his  legacies  gcncrallv,  undoubt-  -phe  legate-s 
edly  they  muPc  have  been  paid  in  Jamaica  nioncv,  nor  Vv'ould  the  living^  i-i  Eng- 
legatees  living  in  F^n^laud  have  made  any  dirLinciion.  for  the  re- 

^  ri  r   1  r       1    ^- n     i      •  ^     '  diltu.dtiOti,  tor 

Jidence  of  the  perjon  devijing  muit  decide  it.  tho  rciidcnce  of" 

the  perfon  devifi  iji,  mu ft  decide  iu 

Every  thing  in  this  v/ill  ffievv';^  it  muil  mean  Jamaica  money ; 
for  if  all  the  legacies  given  generally  would  confine  it  to  "Jamaica 
money,  a  fortiori^  if  the  teftator  u'lves  fo'.r.  and  others 

generally,  the  latter  mufl  be  |v:''^     .  '  '  v^iey,  for  his 

exprefling  himfelf  differently  :  tion. 

It  is  faid  on  the  part  of  tl  .u,  r,K=  leg. icy  imme- 

diately following  the  Jlerllng  ^  ;         ,  it  muit  be  lakeii  as  a  con- 
tinuation of  the  fame  inteniiori. 

Ant5  there  might  have  beeri  fomcthing  in  tiiis  argument,  if 
there  had  not  been  in  the  latcer  c;h1  of  the  will  otlier  /lerllng 
legacies,  which  takes  away  the  force  o    '  '         •    '■•-'.t  intireiy. 

There  has  bsen  an  endeavour  like  an  argument  Though  ths''": 

for  the  pkunii'i;  from  the  tt^fetor's  eheds  bem'/  partl/in  Ja-  ^^^^^'^  ^i;^P^»^^Iy 
maica,  and  partly  ur  hngiana,  partly 

land  J  yet  as  this? 

is  a  devife  of  a  compound  rjfidus,  \v:':hout  feparating  the  tunds,  no  argunient  can  be  drawn  i-'rom  it 
in  favour  of  the  plaiiitl;'!. 

(i)  Vide  Connor  v.  Earl  of  Bella  rncnf,  ante  382. 
Vol.  IL  F  f  And 
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And  to  be  fure,  if  the  teftator  bad  feparated  bis  funds  In 
Jamaica  and  England^  and  had  charged  his  legacies  which  he  has 
given  generally  upon  the  EngliJJj  money,  it  would  have  been  an 
argument  of  confiderable  weight. 

But  as  it  is  a  devife  of  a  compounded  refidue,  and  he  dire£l:s 
his  debts  to  be  paid  generally  out  of  the  whole  perfonal  eflate 
without  feparating  the  funds,  this  argument  falls  to  the  ground  ; 
and  therefore  upon  the  whole  the  plaintifFmufl  rake  his  legacy  in 
Jamaica  money  { i ) . 


(i)  And  his  lord  fhip  dire(5led  the  maf- 
ter,  *' to  compute  intereft,  from  the  end 
of  one  year  after  the  death  of  the  tef- 
•*  tator  according  to  the  rate  of  intereft  in  the 
**  ijlandofjtmaica.^'  Reg.  Lib,  B.  J  742. 
/ol,  55.  So  Holme  V.  Allivright,  cited  2 


Bro.  Cha.  Rep,  2  But  in  Malcolm  v.  Martin 
3  Bro.  Cha.  Rep.  50.  the  mailer  of  the 
Roils  decreed  interell  at  4  per  c€nt>  tbo' 
the  legacy  was  held  to  be  current  money  of 
Antigua, 


Cafe  290.         Fleetwood  vtxius  Janfen  and  Mennill^  November  29,  1 742. 

[  467  ] 

Lord  Chancellor, 
^rdi°er°t?me°t      A    ^^^^^^^      made  on  behalf  of  the  plaintiff  for  further  time 
redeem  a'mort-  ^o  redeem  the  m.ortgage,  v/hich  was  originally  given  to  Mr. 

gage,  and  that  it  Dehnee,  and  by  him  afligned  to  the  defendants. 

Hiould  ftand  as  a 

fecunty  only  for  what  was  lomx  fide  advanced,  but  forfeited  as  to  what  was  won  at  p!ay  :  Lord  Hardtvkke 
faid,  as  Mr.  Fleetivcody  in  a  former  caufe,  where  he  might  have  don'^.  it,  did  not  inlift  on  a  redemption, 
the  toreclofurgs  could  notregularly  be  kept  open,  but  on  the  whole  circumftances  allowed  three  months. 

And  it  was»in{i{led  by  the  plaintiff's  counfel,  that  the  mort- 
gages which  Janfen  and  Mennill  have  upon  his  eftace,  ought  to 
Hand  only  as  a  fecurity  for  fo  much  as  has  been  bona  fide  advanced 
and  Qiall  be  forfeited  as  to  what  was  won  at  play. 
The  enforcing       To  be  fure  the  enforcing  the  gaming  acl  is  not  merely  con- 
the  g  ming  aft   fined  to  the  intereft  of  private  perfons,  but  is  of  great  confequence 
q^enfrt'oThe^'"  publick,  and  fo  I  have  always  thought  it  when  I  fat  in  the 

publick,  and  not  Other  COUrt. 

conlin  d  to  the 

intereft  of  private  perfons. 

fte^rs"?!iuSm  -^^^»  in  Other  crimes,  accomplices  are  always  encouraged, 
debt i  of  honour y  fo  morc  cfpecially  ought  they  to  be  in  thefe  cafes,  for  notwith- 
>et  this  courts  ftanding  among  Gamefters  themfelves,  they  call  it  honour  and 
htno^uVinddiat  ^^  '^'^^  of  honour^  I  think  it  falfe  hojiour^  and  that  a  perfon  who  lays 
the  perfon  who  Open  and  difcovcrs  thefe  pradliccs,  has  done  a  meritorious 


intorms 


done  a  meritori- 
ous a£t. 


_  adion. 


But  though  it  may  be  the  rule,  yet  the  circumftances  of  this 
qafe  are  particular,  and  will  not  fall  within  all  the  general  rules. 

The  defendants,  with  Mr.  Delmeeh  and  their  own  mortgage, 
have  at  leaft  69,000/.  upon  the  plaintiff's  eflate. 

And  upon  a  valuation  of  tlie  mortgaged  premiffes,  which  is 
ffretched  to  the  very  utmoll,  it  does  not  amount  to  more  than 
SojOoo/.  and  when  it  comes  to  be  foldj  it  is  not  very  probable 

that 
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that  any  purchafer  will  give  more  than  70,000/.  with  fuch  a  large  Flextwood  v. 
incumbrance  upon  it. 

The  mortgage  affigned  hy  Mr.Z)^/^^'^,  to  JaJifenzxiA  Mennilly 
is  46,000/.  and  allowed  by  the  plaintiff  to  be  a  fair  mortage.  /'o  1 

And  if  Jafifetj-Sind.  Me?inill  had  not  taken  this  mortgage  of  Mr.  t  J 
Delmee,  he  would  undoubtedly  have  been  intitled  to  have  fore- 


see] tliem  both :  and  as  Fleetwood  (in  the  old  caufe  between 


Mr,  Dehnee,  plaintiff,  upon  a  bill  of  foreciofure,  Janfen^  MeJi- 
and  Fleetwood,  defendants)  never  infilled  upon  a  redemption 
at  the  hearing,  nor  even  before  a  mafter  5  confider,  whether  it 
would  not  introduce  a  dangerous  precedent  in  this  court,  to  ad- 
mit him  to  redeem  now,  after  he  has  acquiefced  under  the  fore- 
ciofure in  the  former  caufe  j  and  whether  it  is  not  better  that  a 
private  perfon  (hould  fuffer  an  inconvenience,  rather  than  a  ge- 
neral,one  fliould  arife  to  the  publick. 

What  is  the  rule  at  law  upon  a  fc'ire  facias  taken  out  on  a  upon  zjare  fa- 
judgment?  Why,  that  a  defendant  fliall  not  infift  upon  any  cki  taken  out 
thine  but  what  mi^^ht  have  been  infilled  on  at  the  hearing  of  the 

,  ?    ,         -  c-  £>  a  defendant  fliall 

crigmal  caufe.  infift  only 


on 


what  he  might  have  dons  at  the  hearing  of  the  original  caufe. 

So  is  the  rule  in  equity,  with  this  variation,  that  if  any  thing  The  rule  in 
new  has  happened  fmce  the  hearing,  the  defendant  may  take  f^me^ith^his 

advantage  of  ir.  difference  only, 

that  if  any  thing 

new  has  happened,  fince  the  hearing,  defendant  may  avail  himfelf  of  it. 

This  is  the  cafe  upon  the  old  bill. 

Then  what  is  the  equity  upon  the  new  ?  Why,  that  the  v/hole 
money  fecured  upon  ^lx»  Fleetwood'' s  tix^tt  (except  Mr.  Delmee's 
mortgage)  is  forfeited  to  the  heir  at  law  Fleetwood,  as  being  won 
at  play  by  virtue  of  the  gaming  a£l ;  and  that  the  heir  at  law  has 
alTigned  over  the  whole  benefit  to  a  truftee,  in  trufl  for  Mr. 
Fleetwood,  who  now  brings  his  bill,  and  infifts  upon  being  let 
into  a  redemption,  on  paying  the  defendants  only  what  fhall 
appear  tobejuftly  and  bona  fide  lent. 

But  I  am  of  opinion,  that,  regularly,  I  cannot  keep  open  this 
foreciofure,  neither  will  it  be  any  great  benefit  to  the  plaintiff  to 
do  it,  becaufe  he  will  have  the  advantage  of  any  equity  at  the 
hearing,  which  may  arife  from  his  bill,  notwithftanding  the  fore- 
ciofure. 

However,  upon  the  whole  circumllances  of  the  cafe,  I  will 
allow  the  plaintiff  three  months  more  to  get  the  money  for  re- 
deeming Mr.  Delmet'i  mortgage,  and  that  to  be  peremptory. 


F  f  % 
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■emh:r  3,  174' 


^  '  FirJ}  Bed  after  Michaelmas  Term ^  Dec, 
S.  C.  cited,  poft 
4S8. 

Incumbent  on  A    MotloH  againft  tlic  printer  of  the  CJmmpiofi^  and  tlie 

courts  of  juftice  /\  printer  of  the  5/.  Jameses  Evening  Poji ;  that  the  former  _ 

to  preferve  their  already  in  the  Fleet,  may  be  committed  clofe  prifoner  ; 

proceedings  r:om  111  t*  i 

being  mifrepiL--  and  that  the  Other,  wno  is  at  large,  may  be  commntted  to  the 
fentedj  anj  rh.  pj^^t^  for  publifliing  a  libel  againft  Mr.  Hall  and  Mr.  Garden, 
publicklliould  (executors  oi  John  Roach,  Efq.  late  major  of  the  garrifon  of 
not  be  prejudiced  Fort  St.  Gccrgc,  in  the  Ea/l  Indies)',  and  for  refleSring  likc- 
heard°  ^ '^^"^'^  wife  upon  Governor  Machray^  Governor  P///,  and.  others, 
taxing  them  Vvdth  turning  aiiidavit  men,  tsc,  in  the  caufe  now 
di^.^'^^*^  depending  in  this  court,  betv/een  Mrs.  Roach  and  the  exe- 

i4ftf^  -X  2.  cutors  :  and  infifling  that  the  pubiiihing  fuch  a  paper  is  a  high 

/^^^j^i^/^.contempt  of  this  court,  for  v/hich  they  ought  to  be  committed. 
Lord  Chancellor, 

Nothing  is  more  incumbent  upon  courts  of  juflice,  than  to 
preferve  their  proceedings  from  being  mifreprefented  ;  nor  is 
there  any  thing  of  more  pernicious  confequence,  than  to  preju- 
dice the  minds  of  the  publick  againft  perfons  concerned  as  parties 
in  caufes,  before  the  caufe  is  finally  heard  ( i ) . 

It  has  alv/ays  been  my  opinion,  as  well  as  the  opinion  of  thofe 
who  have  fate  here  before  mCj  that  fuch  a  proceeding, ought  to 
be  difcountenanced. 
^.^  ^      But,  to  be  fure,  Mr.  Solicitor  General  has  put  it  upon  the 
be  pubiick,  or   I'ig^^t  footing,  that  notv/ithftanding  this  Oiculd  be  a  libel,  yet, 
private,  the  only  uuiefs  it  is  a  contempi  of  the  court,  I  have  no  cognizance-  of 
"^^^ted  at  law '     *        whether  it  is.  a  libel  againfi;  the  publick  or  private  per- 
anTthis  court  '  fons,  the  Only  method  is  to  proceed  at  law. 

has  no  cogniz- 
ance, unicfs  it  is  a  contempt,  by  being  an  abufe  of  their  proceedings. 

The  defendant's  counfel  have  endeavoured,  two  things:  ifl, 
To  fhew  this  paper  does  not  contain  defamatory  matter.  2dly, 
If  it  does,  yet  there  is  no  abufe  upon  the  proceedings  of  this 
court,  and  therefore  there  is  no  room  for  me  to  interpofe. 

Now,  take  the  whole  together,  though  the  letter  is  art- 
fully penned,  there  can  remain  no  doubt,  in  every  common 
reader  at  a  cofFee-houfe,  but  this  is  a  defamatory  libel. 

For  after  he  has  laid  down  the  plan  of  the  paper  in  this 
manner  : 

"  It  has  been  ohferved  long  ago,  that  the  Roman  Catholichs  are 
ver^  zealous  for  the  prcpogation  oj  their  religion ^  and  that  they 
[  470  ]       Jlick  at  nothings  though  ever  Jo  fcandalous,  to  compass  their  ends  : 
"  U'^e  have  had  lately  a  mojl Jhocldng  injiance  of  it.^^ 
Printing  initial       Then  it  gocs  on,  and  treats  of  perfons,  fome     P<7r/V,  and 
^rSt^'liber    ^^^^^^^^^^  London  \  audit  is  very  plain,  thatiti;  re.ative  to  the 
jn-otc  t  a  1  e      gxecutors    of  Major  Roach  parties  in  this  cau\e,  notwith- 


(1)  Fids  Baker  v.  Hart,po/i  488.  Mrs,  Farley'^  cafe,  2  Vtf.  520. 

2  Handing 
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flanduig  there  are  only  initial  letters  of  their  names,  and 
places  of  abode,  in  tlie  liV.i.nncr  foilov/ing  :   ''^  He  has  appointed 

(imwihig   Major  Reach)  T   H-  /,   of  G  • 

«  Q — .  .d  S~  -t,  and  F  G  ;/  of  the  T  -Cy 

.  u  jy,,  E  n-:' 

All  the  libellers  of  the  kingdom  know  now,  that  printing 
initial  letters  will  not  ferve  their  tarn,  for  that  obje£lion  has  been 
iouz  >?ot  over. 

The  bill  in  chancery,  mentioned  in  the  lad  paragraph  of 
the  firfl  column,  can  be  applicable  only  to  this  caufe ;  for  the 
words  are,  "  She  ( meaning  Mrs,  Roach )  came  back  to  London^  and 
'-^  fled  a  hill  in  chancer\)  againf  the  tivo  E  rs,  in  order  to 

call  them  to  an  accounty 

It  is  plain  therefore  who  is  meant;  and  as  a  jury,  if  this  facl 
was  before  them,  could  make  no  doubt,  fo,  as  I  am  a  judge  of 
fa^ls,  as  well  as  law,  I  can  make  none. 

I  might  mention  feveral  llrong  cafes,  where  even  feigned 
names  have  been  condrued  a  libel  upon-  thofe  perfons  who  were 
jeally  meant  to  be  libelled. 

I  fhall  take  notice  but  of  one,  and  tliat  is  the  cafe  of  Mrs. 
Doddy  who  printed  a  letter  abufing  the  late  King,  under  the 
name  of  Merriiueis  Sophy  of  Pcrfa  ;  it  was  tried  before  a  jury  of 
gentlemen  of  great  honour,  who  were  fo  well  fatisiied  of  the  real 
meafiing,  that,  notwithdanding  the  whole  was  concealed  under 
fidlitious  names,  they  found  the  pubiiiher  guilty. 

Next,  as  to  the  expreiTion  in  the  paper,  tiiat  *^  There  were^ 

even  here  in  England,  feme  gentlemen  of  note  and  characier^ 

ivho  did  not  fcri-ple  to  t:irn  a f  davit  jm?-^^  Mr.  Solicitor 
General  has  infilled,  this  m.ay  be  taken  in  a  good  fenfe,  as 
well  as  a  bad  one,  hecaufe  a  man  who  fwears  true,  is  as  much 
an  affidavit  man,  as  if  he  fwears  falfe,  and  tlie  court  fhould  take 
it  in  mitiori Je nfu , 

I  will  not  take  upon  me  to  fay,  whether  upon  an  adion 
at  law,  this  could  be  fupported  as  libellous  upon  the  ftri£l 
rules. 

But,  I  believe,  there  is-  no  body  wlio  is  converfant  in  the     [  47^  j 
proceedings  of  this  court,  but  mull  know,  that  :his  expreOion  falling  a  perfon 

^  ,  ^,      /         an  aflidavit  man 

means  perions  who  are  ready,  upon  an  occanons,  to  make  a-h-  is  jibeiious,  for 
davits,  without  regarding  whether  they  have  any  conufance  of  the  "^•^•^•-^  a  mna 
fads.  f'"" ^'^^tf 

Iw  ear  on  all  oc- 
cafions,  without  any  conufance  of  the  fait. 


Upon  the  whole,  as  to  the  libellous  part,  if  fo  far  there 
fhould  remain  any  doubt,  whether  the  executors  are  meant,  it 
is  clear,  beyond  all  contradiftion,  upon  the  lall  paragraph,  in 
which  are  thefe  words,  "  This  cafe  ought  to  be  a  ivannng  to  all 
fathers^  to  take  care  luith  luhom  they  tmifl  their  children^  and 

their  fortunes^  left  their  oivn  characlersy  their  wid-^vs,  and  their 
"  children  y  be  nfperjed^  and  their  fortunes  Jcpuindered  away  in  la-iu^ 
^\fuits:\ 

F  f  3  And 
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And  likewife,  though  not  info  ftrong  a  degree,  the  \''ord% 
turned  affidavit  men,  is  a  libel  againft  thofe  genticmeii  who  have 
made  them. 

It  is  infifted  that  the  following  words,  ("^^  This  caufe^  'ivhich  has 
been  long  depending,  in  chancery  here,  ivas  at  laji  determined, 
on  Wednefday  the  ^d  InJIant,  by  the  Right   HotiouraUe  the 
Lord  High   Chancellor,    A  great  many  perfons^  ivho,  as  'tvell 
as  /,  ivere  concerned for  Mrs,  Roach,  a-nd  impatient  to  know  the 
ijfiie  of  that  affair,  fivent  that  day  to  Lincoln's-inn  hall,  and  lue 
ivere  every  one  of  us  e>ctremely  pleafed  ivhen  we  heard  that  rnojl 
upright  magijlrati s  decree,    by  <which  the  Majlers  report  was 
confirmed,  and  the  Right  Honourable  the  Lord  Barrimore  ap- 
"  pointed  guardian^'')  are  not  a  contempt  of  this  court,  becaufe 
here  is  no  mifreprefentation  offadts,  and  the  court  fpoke  of  with 
great  refpedl. 

And  indeed,  it  is  very  true,  but  then  this  is  coloT^rable  only^ 
and  fuch  colours  (hall  never  impofe  upon  the  court. 
Three  kind  of        There  are  three  different  forts  of  contempt. 

contempts,  fcan- 

dalizing  the  court  J  abufing  parties  j  and  prejudicing  mankind  before  a  caufe  is  heard. 

One  kind  of  contempt  is,  fcandalizing  the  court  itfelf. 
There  may  be  likewife  a  contempt  of  this  court,  in  abufing 
parties  who  are  concerned  in  caufes  here. 

There  may  be  alfo  a  contempt  of  this  court,  in  prejudicing 
mankind  againfl  perfons  before  the  caufe  is  heard. 

There  cannot  be  any  thing  of  greater  confequence,  than  to 
keep  the  ftreams  of  jullice  clear  and  pure,  that  parties  may  pro- 
ceed with  fafecy  both  to  themfelves  and  their  characters, 
r  47^  ^        The  cafe  of  Rakes,  the  Printer  oith^  Glcucefer  Journal,  who 
The  printer  of  pubhfhed  a  Ubel,  in  one  of  the  yournals,  againft  the  Corn-. 
^(SLrrJ,  caUing  Hiiffioners  of  Charitable  Ufes  at  Burford^  calling  his  advertife- 
his  advertifc-     mcut,  A  hue  and  cry  after  a  Commffion  of  Charitable  Ufes,  was 
mtn^AHue  and      ^.i^^  ^^^^^g  T-j^^^      ^|^-g         ^^^Q,  court  iu  that  cafc  committed 

Cry  after  a  Lom-'  ' 
nriff.on  of  Chan-  him, 
table  UjeSi  was 

held  to  be  a  libel,  2nd  the  court  comiTiitted  hirrt. 


Printing  a  brief  Tlicre  ave  fevcral  other  cafes  of  this  kind  ;  one  ftrong  in« 
conies  onh^a"^^  ftancc,  where  there  was  nothing  reflefting  upon  the  court,  in 
contempt  as  it  the  cafe  of  Captain  P^rrj,  who  printed  his  brief  before  the  caufe 
is  prejudicing  the  ^.^mc  ou  ;  the   offence  did  not  confift  in  the  printing,  for 

•world  with  re-  .  •        1   1    •  r  n 

g«rd  CO  the  ^^Y  ^^'^^^  S^^'^  ^  prmted  brief,  as  well  as  a  written  one,  to 
rocrics.  counfel  j  but  the  contempt  of  this  court,  was  prejudicing  the 

world  with  regard  to  the  merits  of  the  caufe  before  it  was 

heard. 

Upon  the  Vv-holc,  there  is  no  doubt,  but  this  is  a  contempt  of 
the  court. 

V/ith  regard  to  Mrs.  Read,  ihe  publiflier  of  the  St,  James's 
JF^vening  Pof,  by  v/ay  of  alleviation,  it  is  faid,  that  fiie  did  not 
know  the  nature  of  the  paper  ;  and  that  printing  papers  and  pam- 
phlets, is  a  tradcj  and  what  flic  gets  her  livelihood  by, 

But, 
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But,  though  it  is  true,  ihh  is  a  trade,  yet  they  muft  take  care  1^/^  printer 
to  do  it  wiili  prudence  and  caution  ;  for  if  ihey  print  any  thing  thJ^tTs^l'ibdbuT 
that  is  Hbcllous,  it  is  no  cxcufe,  to  fay,  that  the  printer  had  no  it  is  no  cxcufe  to 
knowledge  of  th?  co!U:nls,  and  was  intirely  ignorant  of  its  being  ^^>'  ^^^^  , 
libellous;  and  fo  is  the  rule  at  law,  and  I  will  always  adhere  to  Jhe^ontents^'^^^ 
tlie  flriti'  rales  of  law  in  tliefe  cafes. 

Therefore  Mrs.  Rcvw!  muft  be  committed  to  the  F/n'f,  accord- 
ing to  the  common  order  of  the  court  upon  contempts. 

But  as  to  Mr.  Huggo?/Jo/i,  who  is  already  a  prifoner  in  the 
Fleet,  I  do  not  think  this  any  motive  for  compaffion :  hecaufe 
thefe  perfons  generally  take  the  advantage  of  their  being  prifoncrs, 
to  .print  any  libellous  or  defamatory  matter  which  is  brought  to 
them,  without  fcruple  or  hehtation. 

If  thefe  printers  had  difciofed  the  name  of  the  perfon  who  It  is  a  nitiga- 
brought  this  paper  to  them,  there  might  have  been  fomething  pri°n'ter'^s*'offe^nce, 
faid  in  mitigation  of  their  offence  ;  but  as  they  think  proper  to  Ifhe  will  diico- 
conceal  it,  I  mufl:  order  Mrs.  Read  to  be  committed  to  the  Fltet,  ^Jj^„^brou"'h-the 
2nd  Huggof/foii  to  be  taken  into  clofe  cuRody  of  the  warden  of  the  paper  to '^im.  ^ 
Fleet, 


Green  an  Infant  vqx(^s  Ehins,  Burnah'^  and  EFizaheth  hh  JVifiyand     [473  ] 
others,  December  6,  1742. 

A Bill  was  brought  by  the  plaintiff,  wlio  is  the  eldefl:  fon  of    Q^^^^  1 
the  defendant  Burnaby^  by  Elizabeth  his  wife,  who  Vv^as  s.C^V^w 
tbe  only  daughter  of  R4r.  Green,  deceafed,  by  liis  firfl  wife,  to  306.  N.  F, 
havethetrufts  of  the  will  of  Mr.  Green^  his  grandfather,  perform-  ^-  ^'  ^'^^^j  ^ 
cd,  and  to  have  marriage  articles,  made  before  the  marriage  of    ^ ' 
his  father  and  mother,  carried  into  execution,  for  his  beneht,  upon 
the  following  cafe. 

Mr.  Green,  who  was  a  brewer,  had  iffue  by  his  nnl  wife,  the 
defendant  EVrzabtth,  who,  in  his  life-t/me,  had  privately,  and  intercft  of  the 
Vvdthout  his  confent,  married  Mr.  Biir>'nhy\  and  by  his  lecond  rciidue  of  g:% 
wife  had  iffue  another  daughter,  named  Fraiicts,  who,  at  the  f4^i^"j},^^^*d!Jj}^ 
time  of  making  this  will,  and  at  his  death  was  an  nifant ;  and  g{  Frr.nccs,  his 
having  a  very  confulerable  real  eflate,  and  a  very  large  perfonal  <l-ush::cr  to  the 
eftate,  devifed  feveral  particular  legacies  to  his  wife,  and  to  Mrs.  in^tbc^Tdiilrt'^ 
Burnahy,  and  his  daughter  Frances  ;  and  gave  direiSlioiis  to  have  his  giancibn, 
his  trade  carried  on  after  his  death,  for  the  benefit  of  thofe  "luftbe^ccumu- 
who  fliould  be  intirled  to  the  refidue  of  his  eftate  :  an^l  all  the  it^is  aV°Vnteyeft ^ 
refidue  of  his  perfonal  eftate,  he  devifed  to  any  fon  he  fhould  undifpofed  of, 
have  by  his  wife,  at  his  age  of  twenty-one  ;  and  if  no  fon,  then  p'Jxt^oM-^n  of^ 
to  his  daughter    Frances,   to  be  paid  to  licr  at  her  age  of  the  teftltor. 
twenty-one,  or  marriage  :  but  if  it  fliould  happen,  that  his  ^'^''^  Har^^-ii-icke 
daughter  Frances  fliould  depart  this  life  before  twenty-one,  or  'llt!tl{ch"te"eji 
marriage,  and  he  fliould  have  no  other  daughter  born  of  his  fe-  mujl  accumuljtcy 
cond  wife,  who  fhould  attain  twenty -one,  or  marriage,  then,  "]'^ '^rj^^^'^^.^-fy 
and  in  fuch  cafe,  if  his  daughter  Et'rznhefh  Birrnaby  {"ivJwXiX  \\:iVQ.  cic-t'\fe  ^othl {on 
iffue  of  her  body  one  or  more  fon  or  fons,  he  gave  and  bequeath-  of  Mr,  Buinaby 
ed  the  refidue  of  his  perfonal  eftate  to  fuch  fon  of  his  faid  "'5^^* 

1*'  f  4  daughter 
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CASES  Argued  and  Determined 


Green  V.  dauglitCT  as  fhould  .firft  attain  the  age  of  twentv-one ;  but  IF 
KINS.  j^j^  dau|.''it'..i  "Jioidd  have  no  fiieh  fon  or  fons,  or  having  fuch 
fon  or  fo:  ;Sj  none  fiiould  attain  the  age  of  twenty-one,  then, 
and  in  fach  eafe,  he  gave  and  bequeathed  the  rcndue  of  his  per- 
fonal  efiiate  to  IVllliam  Ehns  Pier^  a  defendant  in  this  caufe, 
fubjeeL  to  the  payment  of  4000/.  to  the  daughter  of  his  daugh- 
ter '  5  in  manner  therein  mentioned. 

I  -r.  u;  v^,7,  foon  after  making  this  will,  died,  and  with- 
in half  a  year  after  his  death,  Frances^  his  daughter,  died 
an  infant,  and  the  plaintilF  being  intitled,  when  of  age,  to 
the  rendue  of  this  eftate;»  brought  his  bill:  and  upon  this 
part  of  the  cafe^  the  only  queftion  was,  whether  the  intereft  of 
the  refidue  of  this  perfonal  efbte,  from  the  death  of  Frances^ 
the  d;i lighter,  to  the  time  it  will  veil  in  the  plaintiiT,  or  -c^ny 
[  4*^4  J  other  ion  of  Mrs.  Burnahy,  muft  be  accumulated,  and  wait  cVi 
'  ^  '  the  contingency ;  or  whether  (as  the  defendants  contend)  it 
is  an  intereil  undifpofed  of,  and  goes  to  the  next  of  kin  of  Mr. 
Green^  the  teftator. 

As  to  the  marriage  articles,  the  cafe  was,  Mrs.  Elizabeth  Bur- 
ra/-^'^h\  ^n^''  ''^^y  ^'''''■^ an  agreement  in  writing,  made  on  her  father 
^^Yrclu  -i  rY\2r.e  and  mother's  marriage,  intitled  to  the  fum  of  6000/.  and  had 
nuher  expe'Siancies  on  the- death  of  her  father;  and  Mr.  Bur- 

i:^an-K=T  \\-s  ^'^'^'y'^  marriage  with  her  being  private^  he,  jufl  before  the  mar- 
'in::i:!?c!ro6ccc/.  rh^;;c,  drew  up,  and  figned,  a  very  fiiort  paper,  by  way  of  ar- 
'":v?  tides,  wher':^by  it  was  agreed,  that  every  thing  which  Oiould 
..  7. c..-^H  come  to  Mrs,  Burnaby,  by  her  father's  death,  or  otherwife, 
apaperjwhr  r:  b>  ihoiild  go  to  them  for  their  refpective  lives,  and  after  the  death 
he  agreed,  th:.t  furvivor,  to  the  licirs  of  the  bodv  of  Mrs.  Biimcih\\  by  him 

even'    tning        I  '  ''^  J 

whhh  fhould  begOi-tCn. 
come  to  tllma- 

betby  bv  her  father's  desth  fhould  go  to  them  for  their  refpeftive  lives,  and  after  the  death  of  the  furvl- 
voi-,   to    l!;-   '   '  the  body  of  Elizabeth  by  hin\   begotten:   as  'this  was  a  limitation  to  the 

heir,,  of  h  veiled  in  her  only,  and  the  hufdand  confenting,  he  deciecd  the  6000/.  to  be 

ictilcd  on  a.  I  ;  lur.^er  children. 

For  the  elued  fon,  the  plaintirT,  it  was  infifted,  that  thefe  ar- 
ticics  ought  to  be  executed  for  his  benefit,  and  a  fettlement 
made  on  the  eldefl,  and  other  fons,  as  in  all  cafes  of  this  kind 
had  been  done:  but  the  eldefi:  fon  being,  under  the  grandfather's 
will,  intitled  to  a  very  great  eftate,  and  the  younger  children  of 
Mr.  Burnnhy  having  a  very  fmall,  or  no  provifion,  it  was  infifb- 
ed  that  the  court,  in  this  cafe,  would  fo  comirue  the  articles, 
that  the  whole  fliould  go  to  them,  or  that  a  provifion,  at  lead, 
Ihould  be  made  for  them  out  of  this  fund. 

As  to  the  point  of  the  refidue,  Mr.  Solicitor  General  infilled, 
that  the  word  refidue  carried  only  that  which  would  be  fo  at  the 
time  when  the  will  took  effeft,  the  death  of  the  teftator :  for 
if  the  teft^itor's  daughter  had  then  been  of  age,  an  immediate  di- 
vinon  might  have  been  made  of  it,  and  the  remainder  men  can 
take  no  more  under  this  defcrlption  than  fhe  would  have  done  ; 
that  if  this  was  land,  it  is  clear,  that  till  the  contingency  hap- 
pened, the  eftate  would  defcend  to  the  heir,  and  he  would  have 
the  iiitcrmediate  profits  j  fo  where  a  particular  fund  is  given  on 

a  future 
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a  future  contln^'cncv,  the  legatee  cannot  liavc  it  till  that  hap-  Green  v. 

pens,  and  till  then  it  is  undifpofed  of,  and  the  next  of  kin  muft  ^^i^s* 
take  it  ex  provijione.  lein? .-  For  this  purpoio  h.e  cited  the  cafe  of 
Chapman  verfus  BliJJi't,  before  Lord  Tcdhot,  Cnjh  in  his  timcy 

Where  the  teflator  dcvif:;s  the  refidue/)^r  verba  cJe.  pr^fentiy 
no  future  intereft,  wliich  accru'is  ;iffer  tiie  will  takes  place, 
can  be  part  of  it,  and  whether  it  vefts  then,  or  on  a  contingen- 
cy, is  not  material,  for  that  is  ftlli  the  thinj]^  given. 

This  relldue,  and  the  profits  of  it,  are  diftincl  intercfts,  and 
for  this  purpofe,  he  cited  NkhoUs  verfus  Ofooruy  2  P.  Will.  419. 
If  a  particular  legacy  is  given  on  a  contingency,  no  intereft 
is  due,  but  the  intereft  (hall  fink  into  the  refiduum  till  that  hap- 
pens j  and  fo  held  in  the  cafe  of  Houghton  verfus  Harrifofi^  be-  [  475  J 
fore  your  Lordlhip,  about  a  year  ago,  [vide  ant^  329.)  This 
holds  v/here  a  legacy  is  ^z^it^t^  fjlvendum  in  futnroy  except  on- 
ly in  the  cafe  of  legacies  to  children,  where  it  is  allowed  for 
maintenance,  for  it  has  not  been  extended  to  grandchildren  (i). 

A  refidue  is  no  other  than  a  particular  legacy -of  the  feveral 
things  which  the  teftator  dies  poifeffed  of  undifpofed,  and  is  the 
fame  as  if  particularly  mentioned,  and  enumerated  ;  therefore 
this  mufk  follow  the  rule  of  other  lep-acies  ;  one  legatee  of  this 
fame  refidue  can  take  no  more  by  that  defcrlption  than  anotlier, 
yet,  if  conflrued  otherwife,  as  tlie  contingencies  on  whicii  they 
take  arife  at  different  times,  wliat  they  take  will  be  different. 

If  it  is  undifpofed,  it  was  contended,  that  this  being  the  in- 
terefh  from  the  death  of  Frances^  itmufl  be  diftributed  to  thofe 
who  were  the  next  of  kin  of  the  teftator  at  her  death,  and  fo 
her  next  of  kin  be  excluded  from  any  flrare,  becaufe  it  was  a 
contingency  to  arife  on  her  death. 

Lord  Chancellor, 

This  iaft  point  ought  clearly  to  be  over-ruled,  for  in  all  dif- 
tributions,  the  time  of  the  death  vefts  the  intereft,  though 
the  equitable  intefiacy  happens  by  contingency  after ;  Ed-voards 
and  Freemen^  Eq.  Caf.  Ahr.  249.  has  been  cited,  as  a  cafe 
in  point,  to  prove  this  ;  and  Siudholm  verfus  Hodgfon^  he- 
ioxthoxd  Talbot,  July  17,  1734,  3  P.  JFms.  300.  was  cited  as 
in  point,  that  the  intereil  fhould  accumulate  as  -part  of  the  re- 
fidue  (2). 

During  the  life  of  Frances  the  daughter,  the  profits  vefl:ed  in 
her,  becaufe  the  refidue  did  fo ;  as  it  vras  a  legacy  payable  at 
a  future  time,  and  devefled  on  the  contingency,  and  flie  being 
a  daughter,  and  this  her  portion,  he  decreed  them  to  her  repre- 
fentatives. 

As  to  the  reft:  of  the  profits  which  hive  and  will  accrue  till 
the  devife  to  the  ion  of  Mr.  Burnahy  veils,  I  am. of  opinion  that 


(1)  Pofi  3  vol.  102.  note  2.  a:iy  2  Fef. /^'^o.Cha'tvorth  v.  Header,  I  Ero, 

(2)  Tijfen  v.  Ti^en,   I    P.  W-  500.     Cha.  Rep.  82,  Ha^wkins  v.  CoQ?nhe,  ibid. 


Kicholls  v.  OJh'jrn,  2  P.  IV.  419.  Butler  y. 
Butler,  poll  3  vol.  58.  Tre-vanrdon  v.  P^ivi- 


the 
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CASES  xA.rgaed  and  Determined 


GP¥.tt^  V.  the  interefl  and  profits  mufl  be  confidered  as  a  part  of  the  refidue, 
and  mud  acciimulat.e. 
J^I'l^'^shj^  -  J^t^      A  man  may  die  partiy  teftate,  and  partly  inteflate  in  this  court, 

cri-tl  irn  m:!y  though  not  at  Jaw  :  but  there  is  a  great  difFerence  between  a 

die  partly  t  rt:.te,  particular  diftin6l  pari  of  the  perfonal  eflate,  and  the  whole  re- 

t at^^S'  ^^^''■^^  wxhen  rlie  wliole  is  given,  it  is  a  contradidion  in 

a  whole  rcfii'.s  terms  to  fay  any  part  of  that  ellatc  is  undifpofed. 

is  given,  it. is  a 

ccnnrudidhion  to  f:iy  any  part  of  that  ei'rate  is  undifpofed. 

[  47<5  'J  For  whatever  is  claimedj  is  claimed  as  a  part  of  his  eflate. 
If  a  p  f  r.al  and  yet  the  whole  reff  iue  of  tliat  ellate  is  given  av/ay  :  the 
'du'anv'^e^;  ^^^^^^  of  a  perfonal  eflate  is  nollnng  i^xcd,  but  a  fluauating 
?.fcer  tne  tefta-  intcreft,  and  If  the  peruana]  eiiate  is  increafcd  by  any  event  af- 
rofsdearh,  ills  ^j^^  death  of  the  te(i.;ior,  it  is  part  of  the  refidue,  and  will 
fidue,  arT\viil  P^^^'^  ^'--"-"^ '  ^'-^Y  ^^^-^'^  ^'^^'^  intereil  of  that  refiduej  for  that 
pafs  as  iuch,  n:  d  interefl  is  afletSj  and  part  of  the  eftate ;  for  if  legacies  are  given 
fo  wili  the  in:r_  p^y.^v,]^     ^  future  time,  and  at  the  death  of  the  teftator  the  afiets 

reft  ol-  th3t  r-f-  ^   ■'    .    ^   .  .        ,  r      •       t  •  •       -  ■, 

due,  fo!  that  in-  dencient,  but  Dy  prohts  m  the  mean  time  accrumg  is  become 
tercil  is  aifc-ts,  after  fuiTicient,  all  the  legacies  will  be  paid,  for  thofe  profits  are 
^iUilT^^  ^^^^   P"^^  ^-  ''^'^  perfonal  eftate,  and,  if  fo,  are  part  of  the  refidue  in 

this  cafe(i).    The   only  plaufible  argument,  e  contra,  is  that 

which  is  drav/n  from  real  eflates. 

But  there  are  many  material  differences  between  the  profits  of 

a  real,  and  perfonal  ellate. 

For  in  the  cafe  of  real  eflates  the  thing  it  felf  is  not  difpofed  of, 

but  defcends  in  the  mean  time,  and  the  heir  has  therefore  a  chattel 

interefl  till  the  contingency  happens,  and  carries  the  profits  with 

it  (2). 

But  perfonal  eftate  does  not  defcend,  or  o-q  to  the  next  of 

A  material  dif-  ,    r   _         n    i   •       i  i     i  •    ^  n- 

fcrence  hetwecn  km,  but  IS  vcltcd  m  the  cxccutor,  and  this  IS  a  queition  only 

t'ne  profa  s  of  a  relating  to  the  truft  of  it,  where  the  intent  of  the  teffator  mult 
prevail.     Another  difference  between  them  is,  that  in  the  one 

vcr  can  become  cafe  the  rents  never  could  become  part  of  the  perfonal  eflate, 

li?-!"'ru''-Tut  ^^^^  profits  of  the  perfonal  eflate  are  the  eflate  itfeif.  The 

the  pre fi:."^)!"  the  tciuitor  has  confidcrcd  tliis  as  his  perfonal  eflate  after  his  death, 

pcrfunal  cihue,  by  giving  dire6lions  how  to  carry  on  the  trade,  ^V.  and  the 

arc  the  c.'t  r.e  It-  ^      f  Slucihohn  and  Ho^ln- fo/i  is  m  point;  And  therefore  I  do 

l\-lf  In  tKcciie  ,     ,  ,  r  ,        /  % 

of  real  ci\:xi,,     accordingly  decree  the  prohts  to  accumulate  (3;. 

th:  thing  icf.lf 

Tj  not'.iilpol"-dcf,  but  defcends  till  the  contingency  happens  5  perfonal  eflate  neither  defcends  ncr  goes  t« 
the  ijexc  of  kij-.,  but  is  veiled  iii  the  executor. 


(1)  Zz&[Jealh  V.  Perry, ^oOi  3  vol.  102. 

n.  1. 

(2)  Hrijivard  V.  Si iiliH^  fleet,  mite  1  vol. 
^z\.  note. 

(  :;)  His  lordfliip  decreed,  th  at  the 
cVcir  furp1u3  of  the  teil.iror's  perliv.i;i! 
(Tate  would  brdong  to  the  plainriH"  in 
cjife  he  fliould  attain  his  age  of  21  yc.'iri), 
and  that  all  the  iiuerell  income  and  pro- 
i  fs  shai  h-'d  .'nifen  or  fl  oiild  arife  thcre- 
♦  !',;■.:•;  in       mfan  time  Ijoni  ihe  deadi  of 


fr.r/vcvj  ought  fromtlme  to  time  to  ac- 
cumuK-'-LCj  be  added  to  and  go  along  with 
I'uch  furpliis.  And  in  cafe  the  plainiiff 
Ihoulii  die  before  his  r.ge  of  ?.  \  years,  the 
laid  hirplus  topribry  n.vitlj Jucb  inicrell ,  in- 
come and  profits  ought  to  go,  and  belong 
to  fuch  perfon  orperfons  as  fliould  be  en- 
titled thereto  according  to  the  ccniingen- 
cies  in  the  f::id  //7//.  /w;;.  L'.b.  A.  1742. 
fol.  309.  So  BiitJcr  V.  Bi:tl(y,  poll  3  vol. 
58.  Tre'variKicji  v.  FiviaH)  2  I'ef,  430. 

As 
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As  to  the  quellion  relating  to  die  6000/.  on  Mv.'Buniahy*s  mar-  ^''^'^^l^' 
rlage  articles  , 

I  think  that  Is  a  point  of  more  difficulty,  for  the  ekleft  fon  has 
a  very  great  provifion,  and  the  younger  children  have  none. 

The  rule  of  this  court,  where  articles  of  this  kind  are  made 
relating  to  real  eftates,  has  been  to  decree  a  Ihicl:  fettlement. 

This  is  a  fum  of  money  not  articled  to  be  hud  out  in  land, 
thofe  rules  therefore  do  not  extend  to  this  cafe,  for  fuch  a  fettle- 
ment cannot  be  made,  it  muft  therefore  be  fettled  as  perfonal 
eftate. 

To  fettle  this  as  land,  is  giving  the  eldeft  fon  a  greater  Interefh 
in  it  than  he  vi^ould  have  if  it  w^as  land-,  for  in  real  eltate,  he 
would  only  have  a  contingency,  with  remainder  over  ;  here  it 
would  veil  abfolutely  in  him. 

It  would  therefore  be  drawing  a  rule  in  this  cafe  by  analogy    [  477  ] 
from  real  eftates,  to  defeat  the  intent  of  rhe  parties. 

By  the  legal  conftruclion  of  thefe  ar^  iclcs,  this  money  is  vefl- 
in  Mrs.  Burnahy  abfolutely. 

And  if  that  is  the  legal  conftra£lion,  I  cannot  make  any  other 
to  anfwer  the  intent;  why  fliould  I,  if  the  hufband  and  wife  will 
confent  to  have  this  fettled  on  the  younger  children  ? 

The  only  obje<'^l:ion  is,  that  by  holding  this  to  bejan  abfolute 
ntereft  in  the  wife,  you  veft  it  in  the  huiband. 
But  this  is  not  fo  here,  for  the  limitation  is  to  the  heirs  of  the 
ife,  and  therefore  vefts  in  her  only,  and  not  in  him. 

I  may  compare  it  to  the  Cafe  v/here  by  fettlement  of  lands  Where  by  fettle- 
court  have  refufed   ment  the  wife 
has  an  eftate  ex 

•11  r  n  T         1        1      n  -    i  i      ^  prcvijione  'virij 

ill  prevail  imce  Ine  cannot  alien  by  the  itatute  oi  the  iith  of  the  court  has  rc- 

7.  {  l).  fu  fed  to  inter  pofe 

to  fjLile  the 
eftate  otherwife. 


he  wife  has  an  eftate  ex  provwone  viri^  tlie 

interpofe  to  fe.tle  this  eftate  otherwife,  becaufe  the  intent 


Therefore,  Mr.  and  Mrs.  Bur?uihy  confentin^;,  t 
lecreed  this  to  be  fettled  on  the  younger  children 


Chancellor 


(1)  Fide  Honor  v.  Honor  ^  I  P.  IV.  123. 
Vha  el  y  v.  Kemp,   cited  2   l''i:f.  358. 

igh".vay  v.  Banner^   1  Bro.   C'ju.  ReO. 

(2)  And  as  to  the  fald  principal  fam 
f  6000  /  the  fame  by  an  agreement  en- 
red  into  before  the  marriage  ot  the  faid 
iexiddint Burnahy^  and  his  wife  being  Here- 
to be  fettled  on  the  faid  i?/^r/v,7^v  f:r  his 

e  and  on  the  faid  E'izal^eLb  for  her  life, 
id  afterwards  upon  the  heirs  of  the  body  of 
e faid  Elizabeth  by  the  faid  burnahy.  by 
eans  whereof  the  faid  Aim  of  6000  L  is  in 
int  of  hiv  veiled  in  the  faid  EUzabito-, 


and  hislordndp  not  holdinp-  It  reafonable 
in  this  caf,  ^herc  fo  ample  a  pro-vifon  is 
made  for  the  dJefifon  of  the  faid  marriage, 
that  a  diiKivnc  conilruction  Ihould  ^be 
made  thereof  in  equity  -  and  the  faid 
Eh-zabeth  now  pcrfonally  defiring,  that 
the  faid  fum  of  6000/,  jhould  after  the 
deaths  of  her  and  hfr  htifband  be  fecur- 
ed  and  iectled  for  the  beneiic  of  her  chil- 
dren exchifive  of  fuch  child  os  Hiaii  be 
entitled  to  the  real  cflate  and  the  rcfiJue 
of  iheptTfonalefcate  of  the  faid  ceiiator: 
his  lorddnp  decreed  accord 'noi v.  i^.^ 

Uh.  A.  1^42.  fol.  309.  * 
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Cafe  293.  Stlleman  verfus  AJJjdouon  ^  aPt  December  8,  1 742. 

C.  Anr>. 

aVc  "kor  ^  ^  ^^^^  ^^''^^  brougHt  by  an  executor  to  have  fatlsfa6lion  out 

tkz  ciicun.ft.in-  A.  ^^^^^  cftate  of  the  defendant's  iate  father  upon  a  judg- 
ces  of  this  cafe,  mcnt  given  by  hhn  to  the  plaintiiF's  teftator,  for  120/.  The 
decreed  to  be  let  (defendant,  the  cldcft  fon  of  the  conufor  of  the  iudprnent,  pro- 

m  tip  on'  the  j      o  '  a 

eflates  jointly  tc€ls  jiimfelf  under  a  fettlement  made  after  the  marriage  of  his 
purchafed  by  the  father  and  mother  in  May  1694  (i),  in  vi^hich  the  father  was 
father  and  hjs     x.tw'SLWt  for  life,  the  mothcr  tenant  for  hfe,  and  the  defendant  nril: 

lonSy  and  a  ^        ^    '  ' 

moiety  of  each    tenant  in  tail. 

dire<£ted  to  be 

ibid,and  the  money  arliing  therefrom  to  be  applied  to  the  fatlsfa£lion  of  his  judgment* 

In  170O5  the  father  made  a  fmall  purchafe  jointV  with  the 
defendant  of  4/.  per  ami.  to  them  and  their  heirs. 

In  17085  he  made  another  joint  purchafe  with  his  youngeft 
fon  of  5  /.  per  arm.  for  105  /.  and  fettled  it  by  way  of  provifion  for 
younger  children,  and  paid  the  purchafe  money  for  both  eftates, 
and  continued  in  poffeffion  till  his  death,  which  happened  in 
1735- 

The  fons  afterwards  entered  upon  thefe  fmall  eftates. 

The  plaintiff  infifts  that  all  the  eftates  are  fubjetl  to  his  judg- 
ment for  120/.  and  that  the  fettlement  in  1694  w^as  aftey:  mar'- 
liage,  and  therefore  voluntary. 
I  478  ]  The  plaintiff  having  a  right  j^nw*^  facie y  hord  Hardiuicke  ^  at 
it  upon  Mr.  Attorney  General  to  begin  as  counfel  for  the  defen- 
dant. 

Who  infiffed  that  the  father  was  not  indebted  at  the  time  of 
the  fettlement,  that  it  was  made  in  confideration  of  a  marriage 
portion  of  two  hundred  and  fifty  pounds,  and  executed  37  years 
before  the  judgment,  which  was  not  ccnfeffed  till  1721,  and 
made  too  in  purfuance  of  an  agreement  before  the  marriage. 

But  if  the  proof  fhould  fail  us  here,  the  portion  of  the  wife 
at  lead  will  help  us;  and  it  is  incumbent  upon  the  plaintiff" to  fliew 
that  it  was  not  paid  at  the  time  the  deed  bears  date. 

For  though  there  is  no  receipt  for  the  two  hundred  and  fifty 
pounds  indorfed  upon  the  deed,  yet  it  is  no  objedlion,  becaufe 
at  that  time  receipts  upon  the  back  were  not  fo  frequent  as  they 
are  now, 

Befides,  this  court  will  not  give  a  judgment  creditor  a  better 
right  than  he  has  at  law,  and  therefore  he  ought  to  have  his  re- 
medy there. 

The  father  and  the  fons  were  joint  purchafers  of  the  feveral 
eflates  in  1700  and  1 708,  and  therefore  the  fons  were  no  truf- 
tces  for  the  father,  as  they  were  capable  of  taking  the  whole  by 

(i)  Which  fettlement  was  made  in  i/je  /aid  7narrlage^  and  of  zi?./.  for  the 
part  performapce  of  an  agreement  kfore    marriage  portion  of  the  wife, 

furvivor- 
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As  ilUuWV^ 


Wvivorfliip,  and  upon  the  death  of  the  father  all  his  right  ceafcd, 
'and  the  whole  veftcd  in  the  fons. 

Mr.  F/oyer  of  the  fame  fide  infilled,  that  in  cafes  of  voluntary 
fettlements,  whether  the  court  will  deem  them  fraudulent  or  not, 
depends  upon  the  circumdances  of  the  perfon  at  the  time;  here 
the  father  executed  it  for  the  benefit  of  younger  children  :  He 
cited  the  cafe  of  Duranda  verfus  Cooke^  before  Lord  Chancellor  • 
Kingy  zm\  Sagittary  versus  Hide,  2  Vern,  44. 

Several  depofitions  were  read  to  prove  the  father  of  the  de- 
fendants in  good  circumftances  in  1694,  in  1700,  and  in  1708, 
the  times  when  the  marriage  fettleraent  and  the  joint  purchafes 
were  made. 

Mr.  Bronvn  for  the  plaintiff, 

Said  it  was  highly  improbable  that  the  father's- only  viev/  in  the 
purchafes  fhouid  be  a  provifion  for  the  children. 

Becaufe  with  regard  to  the  eldeft  fon,  the  whole  eftate  tinder 
the  fettlemcnt  in  1694  was  fecured  to  him,  fo  that  he  was  fully 
provided  for:  and  therefore  with  refpe6l  to  the  plaintifFIie  can  be 
confidered  in  no  other  light  than  a  Itranger  would  be,  who  had 
joined  in  a  purchafe,  with  the  father  of  the  defendant. 

This  is  taken  on  the  footing  of  a  jointcnaiicy,  and  therefore    [•  j 
is  improper  as  a  provifion  for  a  child,  becaufe  the  father  miight 
have  fold  a  moiety,  or  if  the  fon  had  married  and  even  had  chil- 
dren, and  yet  had  died  before  the  father^  the  other  moiety  would 
have  furvived  to  the  father. 

All  thefe  circumftances  fhew  that  it  v/as  merely  a  purchafe  for 
the  benefit  of  the  father  without  any  view  to  the  advancement  of 
the  children,  and  it  would  be  of  dangerous  confequence  to  fufi°er 
a  father,  by  purchafing  in  jointenancy  with  a  fon,  to  prevent  cre- 
ditors from  being  fatisfiedout  of  fuch  eftates,  upon  the  fon's  fetting 
up  a  right  of  furvivorfnip,  which  did  not  accrue  till  fome  years 
after  the  debt  exifted. 

There  is  one  great  difii-culty  he  faid  upon  the  plaintiff  in  this 
cafe,  and  that  is  to  prove  what  the  circumftances'of  the  defen- 
dant's father  were  tv/enty  years  before  the  judgment,  for  people 
who  have  been  in  good  circumftances,  are  credited  a  long  time 
after  they  are  in  a  failing  way,  and  therefore  it  is  very  dimcult 
to  point  out  the  precife  time  when  the  father  declined  in  his  cir- 
cumftances. 

As  there  is  no  other  eftate  beloi^ing  to  the  father,  and  the 
whole  is  covered  by  joint  purchafes,  the  plaintiff  mull  lofe  his 
debt,  unlefs  thcfe  eftates  are  liable. 

Lord  Chancellor, 

As  to  fome  things  this  cafe  is  extremely  clear, 

Firft,  as  to  the  fettlement  in  1604,  though  made  after  mar-  J^ie  Settle nw-nt 

1    .       .  ,        .  ^  .      '-^  ,  .  ,    ,  ,  .       in  lb94_,  being 

riage,  yet  being  m  conhderation  ot  a  portion  which  tor  any  thing  ia  conildenuion 

of  a  porclon  piid 

at  the  time,  though  made  after  marriage,  cannot  be  impeached  by  fabil'^uent  ciedi:ors« 


tint 
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STir.EMAK  V.  that  appears  was  paid  at  the  time,  I  am  of  opinion  it  cnnnot  be 
impeached  oy  iuoiequeut  creditors  ( i  j. 

The  fecond  quelliion  is  as  to  the  joint  purchafes,  the  firfl  was 
made  by  tlie  father  and  his  ekicfl;  fon  on  the  iith  of  St'plernbery 
J  700,  and  the  confideration  money  is  admitted  to  have  been  paid 
by  the  father. 

The  fecond  purchafe  was  in  1 7085  and  made  by  tlie  father  and 
IViHiam  /ipxlowii  the  youngcft  fon,  and  the  whole  purchafe 
money  was  advanced  by  the  father. 

It  has  been  infifted  on  the  part  of  the  defendants^  that  thefe 
two  purchafes  are  to  be  conhderedj  with  refpedl  to  a  moiety  and 
on  account  of  the  furvivorfliip,  as  an  advancement  of  the  fons, 
and  confequently  they  are  intltled  to  retain  the  edate,  and  not 
liable  to  the  plaintiff's  judgment. 

as  to  that,  the  general  rule  has  been  admitted,  and  has 
Sv^v^ays^the  ^^^"^  ^^Hg  the  do£l:rine  of  this  court,  that  notwithftanding  the 
whole  'confider-  father  pays  the  whole  money,  yet  if  the  purchafe  is  made  in  the 
ation,yet,  it  the  j-j^j^^  Youn<j-er  fon,  the  heir  of  the  father  fliall  not  infift  it  is 
in  the  nimeof  a  a  truit  for  the  lather  (2;. 

younger  fon, 

the  heir  cannot  maintain  it  as  a  truft  fcr  the  fadier. 

But  the  prefent  cafe  diiTers  from  this  rule,  or  any  other  that 
I  remember. 

In  the  judgment  (^^^  \c\  ^^jj  fj^j  ^r^y  rnatcrial  difference,  I  (liall  in  my  own 
'^■Lickc  the^cafcs  jtidgmxeiit  be  inclinable  to  relieve  the  creditor,  for  though  it  may 
have  gone  full  be  propery^/'o'v  decifis^  yet  I  have  thought  the  cafes  have  gone  full 
far  enough  m     f^,^-  enou<Tli  i[i  favour  of  advancements,  and  that  I  ourfit  not  to 

tavour  Of  ad-  *;      .  o 

vancements.  Carry  it  iurtlier. 

The  reafon  why      It  miurc  be  aclmitted  that  in  fome  of  the  cafes  which  have 

a  pui-chafeln  the  Ijcen  before  the  court,  the  father  has  continued  in  pofrefiion 

thou-^lTthe'pof-  ^vhere  the  purchafe  has  been  m.ade  finglyin  the  name  of  the  fon, 

icffion continued  aud  vct  held  an  advancement  of  the  fon,  and  for  this  reafon,  be- 

in  the  ^-it^^er*  caufc  the  father  is  the  natural  guardian  of  the  fons  durincc  therr 

has  been  held  aa       .        .  o 
advancement  of  mmority. 
the  fon,  is,  be- 

caufe  the  tdUier  was  his  natural  guardian  during  his  minority. 

A  purchafe  m       Here  the  purchafe  is  in  the  names  of  father  and  fon  as  ioin- 

the  names  ct  r  i  r      r  i 

fiither  and  fon  tenants,  no^/v  tins  does  not  aniwer  the  purpoic  01  an  advance- 

ijs  jcintenants,  mcut,  for  it  iiul^lcs  the  father  to  the  pofleiTion  of  the  whole .  till 

ine"nto1hl"e'^fon  ^- *^''^vifion,  and  to  a  molcty  abfolutcly,  even  after  a  divifion,  be- 

IS  it  does  not  an-  fides  the  father's  taking  a  chance  to  himfelf  of  being  a  furvivor 

Iwer  ihepurpofe, 

fortill  atiivifion,  th?  O.'hcr  h.i?  the  p(<nVnion  ct  the  whole,  and  even  after  it  a  moiety,  befidcs  the 
thance  of  the  other  moiety  hy  furvivorihip. 

(l)  Coli'iU(^  V.  Tnihr,  Cro.  Jac.  15R.  (2)  Lmnplu^h  v.  Lnmplugh,    I  P.  IV, 

iihOH.  Prec.  Cha.  ICl.  Jomsv.  Mnrfi,  Ca.  112.  Guy  v.  Grey.,  i  Cba.  Ca.  296.  EUict 

t(?np.  Talh.Gx.  RnJJtUw.  Hnm?ftofidy  ante  I  v.  Elliot.^   2   Cha.    Ca.  Z'^l,  Minnma  v. 

vol.  13,  15.  Brcnvji  v.  J  ones,  ante  I  vol.  Mi:7nnia,  2  Van.   19.  SbrJcs  v.  Shales,  2 

190,   Li!;.c\'  v.  Atholy  antC)   444,   446.  Ftccm.  2t^i.  Balcma'a  \ .  Bate~man,  1  Vern^ 

IVard  w  Shailct,  2  FcJ .  16,  18.  Hyltoii  v.  436.  Tayhr  v.   Taylor^  ante  i  vol.  306- 

}^df:ce,   2   Ftf.  3oiJ,   U'hcdcr  w  Caryl,  Hill  s .  Ballard,  \  Vef. ']']. 
/imb.  I  2  i . 

of 
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of  the  other  moiety  (i):  nay,  if  the  fon  had  died  durln;^  his  mi-  STrT,rMAN  v. 
nority,  the  father  would  have  been  iiititled  to  the  whole  by  vir-  -^^shlgv/n. 
tue  of  the  furvivorfhip,  and  the  fon  could  not  have  prevented  it 
by  feverance,  he  being  an  infant  (2). 

Suppofe  a  ftronger  cafe,  that  the  f.ither  bad  taken  an  eftate  in  J^^^"^  ^'J^^^'^J 

the  purcbafe  to  bimfelf  for  life^  with  remainder  to  his  fon  in  fee,  takes  an c'li^tc  in 

fhould  this  prevail  againft  the  creditor?  No,  certainly,  for  the  it  to  himf-U"  for 

plaintiff's  father  having  the  profits  for  life,  and  the  fon  only  a  re-  Jj|^in7-r^to\is 

mainder,  the  eftate  would  have  been  liable  ( 3  fon  in  fee,  as  the 

father  hns  the 
profits  for  life,  the  cftatc  13  liable  to  the  creditor, 

A  material  confideratlon  for  the  plaintilF  is,  that  the  fa- 
ther might  have  other  reafons  for  purchafing  in  joint- tenancy, 
namely,  to  prevent  dower  upon  the  eftate^  and  other  charges, 
^c,  (4). 

Then  confider  how  it  ftands  in  refpeft  of  the  creditor;  a       48:  ] 
father  here  was  in  poffeffion  of  the  whole  eftate,  and  mail  ne-  I'^^^^^'c  tj-e  father 

™  1       1        -r!  1  r   ■  1   .1  V         was  in  poileliiors 

ceiianly  appear  to  be  the  viiible  owMier  01  it,  and  the  creditor  of  the  whole  ef- 
too  would  have  had  a  right  by  virtue  ot  an  c/egU-  to  have  laid  hold  tate,  and  necef- 
of  a  moiety,  fo  that  it  differs  extremely  from  ail  the  other  ^i"'j;if:?,\fj',^!f 

CafeS%  cr,  fo  chat  the 

creditor  by  an 

«/fg^/f  might  have  laid  hold  of  a  moiety,  which  dlflcvs  It  from  all  tiie  o:hci' cafcs. 

Now  it  is  very  proper  that  this  court  fliould  let  itfelf  Icofe  as 
far  as  polTible,  in  order  to  relieve  a  creditor,  and  ought  to  be 
governed  by  particular  circumftances  of  cafes. 

And  what  can  be  more  favourable  for  the  plaintiff,  tlian  that 
every  foot  of  the  eftate  is  covered  by  tliefe  purcnales;  and  unlefs 
I  let  him  in  upon  thefe  eftates,  the  plaintlii'  has  no  pofhbiliiy  of 
being  paid. 

It  is  not  neceffary  that  a  man  fliould  ailually  be  indebted  at  NotneceHa-ya 
the  time  he  enters  into  a  voluntary  fettlement:  to  make  it  frau-  aauJiy'i'ndtbc. 
dulent;  for  if  a  man  does  it  with  a  vlev/  to  his  being  indebted  ed  at  the  time  he 
at  a  future  time,  it  is  equally  fraudulent,  and  ought  to  be  fet  j^jj^J^^^l^^^ir' 
afide;  and  therefore  I  fliall  decree  the  creditor  in  this  c;ife  to  be  menttomakeit 
let  in  upon  the  ellates  jointly  purchafcd  by  the  father  and  ion  fraudulent}  for 

/_\  if  he  does  it  with 

^■^  a  view  tohia  be- 

ing inaented  at  a 

future  timej  it  is  equally  fo,  and  ought  io  he  fee  aliue. 

(1)  Pole  V,  Pok,  I  Fcf.  76.  Jac.   I.    c.  15.  relating  to  bankrupts, 

(2)  May  V.  Hjohf  Har.  C.o.Liit.  246.  Fryer  v.  Floods  I  Bro.  Cha.  Rep.  1 60. 
note  I.  See  alfo  Crifp  v.  Pratt,  Cro,  Car.  548. 
(3;  Contra  Fletcher  v.   Sibley,  2  F^.rn.  yj^iuer,  <^~i'pL  2.  S.  C. 

491.  fee  Peacock  X,  Monk ^   1    Ftf.   !2q.         (4 )  L//*.y.~  45. 

The  cafe  here  put  by  Loix.i  Har:hv::^e        (5)  See  RiJeJI  v.  Earn  no       ante  r 
(whether  within  the  13   Elix,,  c.  5.  or    vol.  )5« 
not)  feems  however  to  be  withiii  iht  i 

I  think 


4^1  )  CASES  Argued  and  Determined 

^'^^'E^Au  V,      I  think,  taking  it  all  together,  the  prefent  cafe  comes  very 
sHDowN.     ^^^^^^         ^^^^       Chr'ijl^s  HiiJ'pital  verfus  Budgin  et  U^c^.  2  Vern. 
683.  * 

Lord  Hardwiche  ordered  and  decreed  that  the  eTtate  of  the 
defendant's  father  which  was  in  mortgage,  and  a  moiety  of  the 
premises  purchafed  in  1700,  and  alfo  a  moiety  of  the  premifTes 
purchafed  in  1708,  . be  fold,  and  the  money  arlGnfy  by  fale  of 
the  mortgaged  premifles  be  applied  firft  in  payment  of  the,  mort- 
gage, and  in  the  next  place  tov/ards  fatisfa6li6n  of  v/hat  fliali  be 
found  due  to  the  plaintiffs  for  principal  and  intereft  on  their 
judgment  and  cofts  thereon,  and  in  this  court ;  and  if  that 
is  not  fufficient,  then  the  money  arifing  on  the  fale  of  the  two 
moieties  fliall  be  applied  towards  fatisfaciion  of  what  fhall  be  re- 
maining due  to  them;  and  his  Lordfliip  decreed  that  the  furplus 
of  the  money  arifmg  by  the  fale  of  the  premifles  purchafed  in 
1700,  (hould  be  paid  to  the  defendant  John  Jfodoivne^  and  the 
furplus  of  the  money  arifmg  by  fale  of  the  premiiTes  purchafed 
in  1708,  fhould  be  paid  to  the  defendant  V/'dliam  AJhdow7ie 

(0. 

*  There  a  hufband  lent  out  money  in  the  names  of  himfelf  and  his  wife  upon  mort- 
gages and  bonds,  and  dies. 

Lord  Keeper  i?^7'coz^rf  looked  i:pon  the  wife  to  be  in  nature  of  a  joint  purchafer  ;  and 
decreed  fhe  was  intitled  to  the  mortgages  and  bonds  againft  the  heirs  at  law,  but  admits 
ted  in  cafe  of  creditors  it  might  be fraudul  ent, 

(i)  Reo.  Lib.  B.  i"] \zAq\,  icq. 


'  [  482  ]  Seymour  verfus  Bemiet^  Ahhot  and  others y  Deccmher  15,  1742. 
Cafe  294. 

The  principal  re.  >^-|-AHE  two  principal  regifters  in  the  prerogative  office  of 
rigat?ve"  officr"  Canterbury  difagreeing  about  the  appointment  of  a  clerk 

difagreeing about  in  tkis  officc  %  the  deputy  regii^r  took  upon  him  to  nominate 
of^Tkrk'^the  defendant  Abbot,  who  for  a  twelvemonth  officiated,  and 
deputy nom'inat-  conftantly  received  the  fees>  amounting  to  500/.  in  the  whole. 

ed  Abbot,  who 

for  a  twelvemonth  officiated,  and  received  the  fees,  amountingto  500/.  Lord  Hardivicke  held,  as  he  ivas 
officer  de  fadlo,  he  bad  a  right  to  thejiated  fees,  and  to  retain  them  ivithout  account and  difmiffed  the 
nil ai  agaivji  him  ivith  cofts. 

The  plaintiff,  who  is  one  of  the  regifters  infifls,  that  Abbot 
ought  to  be  allowed  only  a  fmall  falary,  as  an  under  officer,  and 
that  he  is  liable  to  account  to  him,  and  the  other  principal  regif- 
ter,  for  the  whole  profits. 

Lord  Chancellor, 

There  is  no  foundation  at  all  for  this  bill;  for  to  be  fure  Mr. 
Abbot,  as  he  is  appointed  to  ofhciate  in  this  place,  is  the  officer 
de  faclo,  and  of  confequence  intitled  to  receive  the  ftated  fees, 
and  to  retain  them,  without  account ;  nor  is  there  any  other 
perfon  who  can  maintain  an  adiion  for  them  befides  himfelf ; 
and  therefore  the  bill  muft  be  difmiffed,  as  againil  him,  with 
colU. 

The 
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The  next  qucftlon  is,  in  whom  the  right  of  nomination  of  SivMotjav. 
the  office  of  clerk  to  the  regifter  belongs,  whether  it  is  the  right  *-^^n£t. 
of  the  furviving  grantees,  under  the  grant  of  the  late  arch- 
bifhop  ?  And  I  am  of  opinion  it  is  in  the  furviving.  grantees 

Not  only  the  pecuniary  profits  are  declared  by  the  grant  to  go 
to  the  cejluy  que  trujls^  but  it  is  alfo  declared,  that  they  fhall  have 
the  nomination  of  the  deputy,  but  to  be  approved  of  by  the 
archbilhop,  and  his  fucceffors. 

This  ofEce  has  been  compared  to  the  cafe  of  an  advowfon,  but 
that  is  only  a  bare  prefentation,  where  the  bifhop  has  a  right  to 
prefent  on  lapfe,  and  has  nothing  more  to  do  but  to  fee  it  filled 
with  a  proper  perfon. 

But  the  cafe  of  an  office  is  extremely  different,  becaufe  of  the 
labour  and  fkill  required,  and  the  perfon  being  punifhable  if  he 
does  any  thing  fraudulent  in  the  cxercife  of  it,  or^  is  guilty  of  any 
;i6ls  of  extortion. 

Upon  the  whole,  Mr.  Seymour  and  Mr.  Bermet  have  the  fole     C  4S3  } 
right  of  nominatincT  the  clerk  ;  but  if  they  cannot  a^rree  about  the  T^-  ^I's^tof  no- 
nomniation,  the  court  cannot  help  it.  clerk  to  t!ie  re- 

gifter, is  in  -.he 

furviving  grantees,  In  the  grant  of  the  late  archbifliop  Dodor  t^y^^ke. 

It  Is  like  the  cafe  of  a  prefentation ;  if  there  are  feveral  cef-  v/here  there  are 
iiiy  que  trujh^  and  they  do  not  all  agree,  there  can'  be  no  no-  [rSrof  ^lef^n"^ 
mination  \  or,  as  in  the  cafe  of  jointenants  and  tenants  in  com-  tation,  and^hey 
mon,  while  they  have  a  joint  intereft,  and  before  feveraiice,  they  ^'^  agree, 
mull  all  agree,  or  no  aft  can  be  done.  ^^^^^f  '^^^  "° 

o      *  nomination.  So 

in  the  cafe  of 

jointenants  before  feverance,  they  niuft  all  agree,  or  no  adl  can  be  done. 

But  then  I  may  do  here  as  in  a  partition  cafe,  where  there  are  where  there  are 
parceners  of  an  advowfon,  who  cannot  agree  in  one  perfon,  the  parceners  in  an 
court  will  direcT;  the  parceners  to  drav/  lots,  who  iliall  have  the  ^^^^0^^^"°"' ^v^'? 

^  ^        ^         .       ,    .    ^  '  cannot  agree  jn 

firitprefentation  (2).  one  perfon,  the 

court  will  direct 

them  to  draw  lots  who  ihaUhave  the  firfi  prefentation. 

So  here  I  will  do  the  fame,  and  direct  the  plaintiff  Seymour^  Lord  Hardwkke 
and  the  defendant  Bennct,  to  draw  lots,  who  fiiaii  nominate  firll  ^e^itet'drlw 
7i  clerk  to  fill  up  the  vacancy,  which  is  made  by  the  death  of  Mr.  lots,  who  ihiii 

Si)Urvill  (1.^.  '  firll  nominate  a 

^  clerk,  to  fiH  up 

a  late  vacancy. 

(l)  The  original  grant  was  made  to  viving  grantees  :  and  his  Lcrdfnip  held 
three  perfons,  who  agreed,  that  if  that  the  trufts  of  the  agreement  only  ex- 
either  of  them  died,  his  children  Ihould  tended  to  the  fees  and  pecuniary  profits 
be  entitled  to  a  third  part  of  the  pro-    of  the  office. 

fits  of  the  office.  One  of  the  grantees  (2)  Vide  i^izr.  C^.  £///.  166.  ^.  note 
died;  and  the  qiieftion  was  whether  the  2. 

cejiuique  trult  under  this  agreement  was        (3)  Reg,  Lih.  Jy^z,  fol.  96. 
entitled  to  nominate  with  the  two  fur- 
Yqx.  II.  G  g 


4^3 


CASES  Ajgued  ^na  Determmtdl 


Cafe  2^%  Lord  Ti'nham  yc^dxs  Herhrf,  Dfcemler  i*]42^ 

H  E  plaintiff  brougvit  his  bill,   in  order  to  eftabllfh  a 
demurred  ta  the  Tight  to  an  oyJter  hlhery,  and  to  be  quieted  m  the  pol- 

plainniF's  fcflion  of  it,  agalnll  the  defendant  Herbert^  who  claims  the 
bS^a  ri'^hrto^^  picce  of  gTOund  wheie  tliis  fifhery  is,  as  belonging  to  his 

an  oyfter  fifcerj'^  mailGr* 
»nd  to  be  quieCed 

In  the  pcffefTion  of  It,  as  hems:  a  matter  properly  trlahle  at  law.  Lord  HardivickedtdareJ,  that^nvhere  the 
r}ght  of  a  f/keiy  h'inJifputs  only  bet^£ea  ttuo  hrds  of  manor t  hey  can  neither  ccme  iercj  till  it  is  frfi  tri^d  at 


Tlic  defendant  demurred  to  this  bill,  as  it  is  a  matter  properly 
triable  at  \^w. 

Lord  Chancellor, 

Undoubtedly  there  are  fome  cafes,  in  which  a  man  may,  by 
a  bill  of  this  kind,  come  into  this  court  firft ;  and  there  are 
C  4^4  J    others  where  he  ought  firft  toeftablifli  his  right  at  law. 
Su^pa-n  €jfciu-  certain,  where  a  man  fets  up  a  general  exclufive  right  and 

five  right,  atid  where  the  perfons  who  controvert  it  with  him  are  very  numerous, 
the  perfons  wh^i  ^^d  he  cannotj  by  one  or  two  actions  at  law,  quiet  that  ri8;ht,  he 

controvert  It  ars  .         /.  ^  ^       ,  .  ,    .        ir   i         7-//   r  i 

nuTicrotfs,  and  ^^^7  come  mto  this  court  nrlt,  which  is  called  a  a  bill  of  peace,  and 

he  cannot  by  the  court  will  dire6l  an  iffue  to  determine  the  right,  as  in  difputes 

qukt^h°t  rigiT  hetiveen  lords  of  manors  and  their  tenants,  and  between  tenants 

he  may  come  of  one  manor  and  another  j  for  in  thefe  cafes  there  would  be  no 

hcre/'y?,  which  gf  bringing  a6lions  of  trefpafs,  fmce  each  action  would  dc- 

fe^ace^trl  the  ^  temiinc  ofily  the  particular  right  in  queftion  between  the  pl^n» 

court  wiii  direa  tilF  and  defendant  (i). 

»n  iflue  Co  deter- 
mine the  right, 

ak  between  lords  ofjganors  and  thdr  tenants,  or  tenants  of  one  mcinor  and  another* 

As  to  the  cafe  of  the  corporation  of  Tork  and  Sir  Lioml 
{a)  Ante  X  voL  PUk'mgton  {a),  the  plaintiffs  there  were  in  poffeflion  of  the  right 
of  filhing  upon  the  river  O/z/e*,  for  nine  miles  together^  and  had 
conftantly  exercifed  that  right and  as  this  large  jurifdi61:ion 
entangled  them  with  different  lords  of  manors,  it  would  have 
been  endlcfs  for  the  corporation  to  have  brought  adtions  at 
law. 

i3ut  where  a  queflion,  about  a  right  of  fiiliery  is  only  between 
two  lords  of  manors,  fic  'ither  cfihem  san  come  iiUo  this  court  till  the 
right  is  frji  tried  at  law  [2), 


(r)This  point  is eftabli (bed  by  thecafes 
of  Honv  V,  the  tenants  of  Bromrfgrove, 
I  /7;7/.  22.  AVct-  Elm  HofpUalw.  Andovcr, 
I  /'tr?/.  266.  ireckts  v.  Slahe,  2  Vein, 
301.  jlrthin^ion  V .  Fan;jkcs^  2  l-'crji,  356, 
Bi cavil  V.  rmnudeu,  I  Cba.  Ca.  273. 
Mayor  York  \ .  Pilkington^  ante  1  vol. 
282.  City  of  London  v.  Perkjni,  4  Bro, 
Par,  Ca.  157. 


(2)  Agreeable  to  this  diftlndlion  are 
the  following  cafes,  Vrhitchurchv.  Hyde, 
iiTite  igi  .Jf^clhy  v.  the  Duke  of  Rutland^ 
6  Bro.  Par.  Ca.  575.  Farilh  of  .SV.  Luhe 
V.  Parifli  of  St.  Leoyuud,  I  Bro.  Chd.  Rep, 
40.  W tiler  V.  Smeato?h  I         ^ha.  Rep, 

Lord 
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Lord  Tenham  does  not  charge  in  this  cafe  any  poflefion  for 
the  laft  38  years,  fo  that  this  is  in  the  nature  of  an  eje£lment 
bill ;  the  plaintiff  fays,  that  this  piece  of  ground  aqua  cooperta 
belongs  to  him  j  Mr.  Herbert  infifts  it  belongs  to  him  ;  fo 
that  this  may  very  properly  be  determined  at  law,  as  it  is  a 
mere  fmgle  queflion,  to  try  the  right  between  two  perfons  ;  and 
it  is  not  like  the  cafe  of  the  corporation  of  Torl^  who  muft 
have  gone  ail  round  the  compafs  to  have  come  at  their  right  at 
law. 

Therefore  the  demurrer  mull  be  allowed. 


Blanchard  verfi;s  ///'//,  December  18,  1742,  Lajl  feal  after  MU    Cafe  295. 
chaelmas  te.rm^ 

A Motion  was  made  on  behalf  of  the  plaintiff  for  an  Injunc-  move/for"n1n- 
tion  to  reilrain  the  defendant  from  making  ufe  of  the  junftion  to  re- 
Great  Mogul  as  a  ftamp  upon  his  cards,  to  the  prejudice  of  the  ^rainthedefcnd- 
plaintiff,  upon  a  fuggeftion,  that  the  plaintiff  had  the  fole  right  the  M^tt/ft^np 
to  this  ftamp,  having  appropriated  it  to  himfelf,  conformable  to  the  on  his  cards, 
charter  granted  to  the  card-makers*  company  by  King  Charles  the  ^Jff  ,f  [J; 

Firft  (l).  in  theplalnti/Fj 

having  appropri- 
ated the  ftamp  to  himfelf,  conformable  to  the  charter  granted  to  the  card-makers'  company  by  Kinj 
Charles  the  Firft.  Lord  Hardivicke  denied  the  injun^icfiy  and  fa'idj  he  k/ie-zv  no  injiavceof  rej}rdmng  one  trU' 
der from  making  ufe  of  the  fame  mark  iv.itb  another. 

Lord  Chancellor, 

I  think  the  intention  of  the  charter  Is  Illegal,  though,  Indeed,    [  485  ] 
all  the  claufes  that  eftablifh  the  corporation,  and  give  tlaem  power 
to  make  by-laws,  are  legal. 

In  the  firft  place,  the  motion  is  to  reftrain  the  defendant  from 
making  cards  with  the  fame  mark,  which  the  plaintiff  has  ap- 
propriated to  himfelf. 

And,  in  this  refpe6t,  there  is  no  foundation  for  this  court  to 
grant  fuch  an  injunction. 

Every  particular  trader  has  fome  particular  mark  or  ftamp  ; 
bat  I  do  net  know  any  inftance  of  granting  an  injunction  here,  to 
reftrain  one  trader  from  ufing  the  fame  mark  with  another  j  and 
I  think  it  would  be  of  mifchievo'js  confequence  to  do  it. 

Mr.  Attorney  General  has  mentioned  a  cafe,  where  an  a£lion 
at  law  was  brought  by  a  cloth- worker,  againft  another  of  the 
fame  trade,  for  ufmg  the  fame  mark,  and  a  judgment  was  given 
that  the  adion  would  lie.    jp^//;.  151  (2). 

(i)  The  plaintiff  alleged,  that  he  had    Zcnchn.  l^eg.  Lib,  A,  1742.  fob  28. 
invented  the  mark,  and  it  was  approved        (2)  The  cafe  here  alluded  to  feems  to 
and  allowed  of  to  him  by  the  Mailer,    be  that  nnentioned  by  Ds^derid^e  m  Sou* 
Wardensand  Affiftancsof  the  Company  of    t  hern  y.  How,  Fop^.  i/^^. 
makers  of  playing  cards  of  the  ciry  of 

Gg2  But 
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Blanchardt.      But  It  was  not  the  fingle  a6l  of  making  ufe  of  the  mark  that 
1^^^*  k  fufficient  to  maintain  the  acllon,  but  doing  it  Vv'ith  a  fraudu- 

may  mal'nuTn  an  lentdefign,  toputofFbad  cloths  by  this  m.eans,  or  to  dn-w  away 
aftipn  againft  cuftomers  from  the  other  clothier  :  And  there  is  no  d'fFerence 
f^me'trade^^t^r  ^^^^^^^^  ^  tradefman's  putting  up  the  fame  fign,  and  making  ufe 
ufins  his  mark,  of  the  fame  mark,  with  another  of  the  fame  trade. 

where  it  is  done 

with  a  fraudulent  defign  to  put  off  bad  cloths,  or  to  draw  away  cuftomers. 

In  the  cafe  of  monopoHes,  the  rule  the  court  has  governed  it- 
felf  by,  is,  whether  there  is  any  acl  of  parliament  under  which 
this  reRri(Slion  is  founded. 
This  court  will       Bq*;  the  court  will  never  eftablifh  a  right  of  this  kind,  claimed 
rQntcuCntd  ^  under  a  charter  only  from  the  crown,  unlefs  there  has  been  an 
under  a  charter,  aclion  to  try  the  right  at  law, 

unlefi  there  has 

been  an  adlionto  try  the  right  at  law. 

The  court  would  not  do  it,  even  in  the  cafe  of  the  fole  print- 
ing of  Bibles  and  Common- prayer-books,  till  a  trial  was  firil 
had(i). 

If  the  inj  un^lion  is  to  be  obtained,  it  muft  be  upon  the  charter 
of  the  crown. 

But  then  it  muft  be  confidered  upon  the  intention  of  the  char- 
[  486  ]  tsr,  what  was  the  end  of  directing  the  marks  there. 
Tliis  was  one  of  I  take  this  to  be  one  of  thofe  monopolies  which  were  fo  fre- 
^S^fix^uenfiT  ^^^^^  ^^^"g  James  the  Firft's  time,  and  continued  through  all 
j^wL^hTFiril's  ^ds  reign,  but  did  not  lafh  long  in  his  fuccelTor's:  i  obferve  too, 
time,  and  con-  the  application  for  this  very  charter  v/as  in  King  James  the  Firft's 
Srhi^eign^but  time,  though  not  completed  till  the  beginning  of  King-CZwA'X . 
did  not  laft:  long  the  Firfl's  reign. 

inhisfuccenor'a. 

In  the  firfl  place,  the  defign  of  granting  this  charter,  was  t® 
raife  a  fum  of  money  for  the  crown. 

Here  is  a  claufe  likewife  for  prohibiting;  the  importation  of 
cards  from  foreign  parts  :  could  fuch  a  claufe  be  fupported  now? 
Irnpoilible.    It  is  intirely  illegal. 

There  is  another  claufe  that  confines  the  my.king  of  cards  to 
London,  and  ten  miles  about  it,  which  is  a  plain  monopoly,  and 
direftly  againft  law. 

The  duty  here,  is  two  fliillings  a  grofs  upon  cards  *,  and  the 
receiver  intitled  to  one  half  of  the  duty,  under  the  charter. 

There  is  an  authority  to  the  card-makers,  to  feal  their  own 
cards  and  every  particular  maker  fliall  have  his  own  ftamp  or 
mark,  fo  that  the  receiver  of  the  duty  may  know  who  is  the 
maker  of  the  cards. 

The  defign  of  this  was,  that  it  might  be  plain  to  the  receiver, 
who  the  cards  belonged  to,  and  that  the  receiver  might  be  ena- 
bled yearly  to  make  up  his  account  relating  to  the  duty. 


(1)  JrtoM.  I  rem,  120.  Hills  v.  Urn-  chir:h  \,  tilde,  cv;//;  39 1,  and  references. 
verjity  of  Oxford,   I  Venu  275.    Jl  hit'- 

No\r 
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Now  as  this  v/ns  illegal,  the  payment  of  this  duy  has  been  Blanchardv. 
difcontinued  long  fince.  Hill. 

Tiiis  then  appears  to  have  been  the  primary  end  of  thefc 
marks* 

There  is  another  claufe  in  the  charter,  that  in  order  every  card- 
maker  may  know  his  cards,  from  another  card-maker,  each  trad- 
er fhall  ledge  his  mark  or  ftamp  with  the  receiver,  to  prevent  cmy 
fraud  upon  our  hv'ni'j  fuhjecis. 

This  is  a  colourable  end,  but  if  any  weight  was  to  be  laid  upon 
thefe  colourable  recitals,  it  would  be  ellabiifliing  every  other 
monopoly. 

For  all  the  world  knov/s,  that  there  is  a  pompous  recital  in 
every  monopoly,  of  the  great  benefit  to  trade,  accruing  from  fuch 
charters  of  reflriction. 

There  is  another  thing  observable  too,  that  it  is  impoiTible  to     [  487  j 
carry  this  claufe  into  execution  ;  for  the  duty  being  illegal,  and 
funk,  the  receiver  funk  with  it,  fo  that  there  is  no  perfon  to  re- 
ceive the  (lamps  or  marks. 

An  obje^lion  has  been  m'adc,  that  the  defendant,  in  ufing  this 
mark,  prejudices  the  plaintliTby  taking  away  his  cuftomers. 

But  there  is  no  more  weight  in  this,  than  there  would  be  in  an  The  objedlion  of 
objection  to  one  innkeeper,  fcttincr  up  the  fame  fien  withano-  ^^e/efendanfs 

,  j  ^     ^  ^  Wking  away  the 

plaintiff's  cufto- 
mers by  ufingthe 

fame  mark,  is  of  no  more  weight  than  to  one  innkeeper's  fetting  up  the  fame  ngn  with  another. 

There  is  a  fa6l  fet  out  by  the  defendant  in  his  anfwer,  which 
is  not  at  all  denied  by  the  plaintiff,  that  the  card-makers  ufe  quite 
different  marks  from  what  they  did  formerly;  which  fliews  this 
charter  is  grown  obfolete,  or  otherwife  all  card-makers,  if  they 
obferved  the  charter,  would  adhere  to  that  fort  of  ftamps  which 
are  direfted  under  it. 

Upon  the  vv'hole,  there  are  no  grounds  in  this  cafe  to  grant  an 
injun6i:ion  againff  the  defendant,  till  the  hearing  of  tlie  caufe  (i). 

(i)  Reg.  Lih,  A.  ,1742.  fol.  34. 


Beiinet  verfus  Loe^  Decemhcr  20,  1742.  Cafe  297. 

^  ^    S.  C.  ante  324. 

A Petition  had  been  prefentcd  on  behalf  of  Francis  Lee^  heir  port.  529 
at  law  to  Sir  Francis  Lce^  grandfather  of  Sir  John  Lee 
for  a  bill  of  review  upon  a  fuggeition  of  new  evidence  difco- 
vered  fmce  the  decree,  in  the  former  caufe,  and  which  was  not  before  he  come* 
in  his  power  at  the  time  of  the  decree,  and  this  was  fupported  ^^^^s^)?"*^  » 

.  '  -t  ^  new  aiiiwer,  lo 

by  affidavits.  '  as  to  rehear  the 

caule  over  again  ; 

for  if  there  fhould  be  a  decree  ajalnft  him  on  the  fecond  hearing,  he  may  with  as  much  reafon  put  in  a 
third  anfwer,  which  would  occafxon  infinite  vexation. 

The  material  evidence  that  is  infidred  upon  is  a  deed  of  fet- 
tlement  in  1684,  made  by  the  father  of  Sir  JJ-n  Lee^  in  which 
all  the  ufes  under  that  fettlement  arc  fpent,  and  the  reverfion  in 
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Lee^  ^'  defcended  upon  Francis  Lee  and  his  brother  Richard  Lee^ 

who  is  an  infant,  in  gavelkind. 

It  was  argued  on  the  part  of  Richard  Lee,  that  he,  being  an 
infant,  cannot  be  precluded  by  the  decree,  from  varying  his  de- 
fence in  the  former  caufe  even  before  he,  comes  of  age. 
Lord  Chancellor, 

The  doubt  witli  me  is,  v/hether  an  infant  can,  before  he  comes 
of  age,  put  in  a  new  anfwer,  fo  as  to  rehear  the  caufe  all  over 
again;  for  if  there  fhould  be  a  decree  againfl  him  upon  the  fe- 
cond  hearing,  he  may  with  as  much.reafon  put  in  a  third  an- 
fwer, and  make  the  proceedings  endlefs,  and  by  this  means 
leave  it  in  the  power  of  a  guardian  to  put  in  a  new  anfwer  for  him 
f  488  ]     every  year,  during  his  minority,  and  occafion  infinite  vexation*. 

On  the  fide  of  the  plaintiff'  Bennet  they  fet  up  three  recoveries 
in  1703,  1 718,  and  3736,  which,  if  they  take  in  the  Kentifi 
eftate  claimed  by  the  defendants,  is  a  complete  bar  to  the  pe- 
tition. 

Some  obje£lions  being  made  to  the  validity  of  thefe  recoveries, 
the  caufe  was  ordered  to  ftand  over,  that  the  petitioners  may 
have  time  to  look  into  them. 

*iV.5.  lathe  cafe  of  Kichmond  tS  Ux"  verfus  Tayleur^  i  P.  Wms.  735.  It  was  heU 
that  an  infant  aggrieved  by  a  decree  is  not  bound  to  ftay  till  he  is  of  age,  but  may  ap- 
ply as  foon  as  he  thinks  fit  to  reverfc  it :  and  may  do  this  either  by  biil  of  review,  re- 
hearing, or  original  bill,  alledging  fpecially  the  errors  in  the  former  decree. 


Cafe  298.  Baker  \tx{\xs  Har-i)  Decemhr.iiy  1742. 

The  parties inte-  r*|^  H  E  R  E  was  an  order  made  juft  before  the  lafl  long 
fof  theappint!"^  Vacation,  for  the  appointing  a  receiver  of  the  rents  of  an 

mcntof'are-     eftate  in  the  ifland  of  Shef>py,  belonging  to  the  late  admiral 

ceiver,takeupon  J^ofier, 
them  to  print  it 

•with  a  recital  of  the  material  fa£ls  in  the  caufe  relevant  to  the  order,  and  difperfe  it  among  the  tenants  S 
lbrot;other  parties  infifted  this  was  a  contempt  of  the  court.  Lord  Hardwicke  held  it  to  be  no  contempt, 
but  faid  at  the  fame  time  he  did  not  approve  of  fuch  a  pradice. 

It  being  necefiary  for  the  Mafter  to  inquire  into  the  circum- 
flances  of  the  perfon  propofed  for  a  receiver,  and  likewife  of 
his  fureties,  it  was  impoffible  to  complete  it  before  the  long  va- 
cation, fo  that  the  parties  interefled  in  this  affair  were  appre- 
henfive  that  the  tenants  would  pay  their  rent  into  an  improper 
hand,  and  therefore,  upon  confultation  with  the  Mafter  how 
they  might  prevent  this  inconvenience,  he  advifed  them  to  print 
the  order  with  the  recitals  of  the  moft  material  fa^ls  in  the 
caufe,  relevant  to  the  order,  and  to  difperfe  it  among  the  te- 
nants, which  was  done  accordingly. 

Some  other  parties  in  the  caufe  apply  now  by  petition  to  the 
court,  infilling  that  the  printing  this  order  was  a  contempt  of 
this  court,  and  efpecially  the  recital  part  of  it,  which,  as  it  Is 
fmgle  and  detached  from  the  refl:  of  the  caufe,  may  lopk  in  the 
eye  of  the  world  as  a  refledlion  upon  the  pcrfons  named  in 
them  (i). 

(i)  This  part  of  tke  cafe  is  not  clearly  ftated  in  the  Regi{ler*s  book,  Re^.  Lih 
A.  ij^2»  fol.  151. 


m  tlK  Time  of  Lord  Gian-cellar  IlARDtt/cK.-E, 


Lord  Chancrt.lor,  Bajcirt. 
*  1  am  very  far  from  appro^mg-  of  tlie  metKod  winch  haa  hccTi       ^-^^f*-  i 
taken,  of  printini^  tlus  ovdcv,  but  v/ill  always,  difcauntenaacje,  fuch 
pradliice  whenever  I  meet  with  it. 

As  to  this  particular  cafe,  it  is  not  at  all  alike  die  cafe  of  Hug» 
gonfon,  the  printer  of  the  Champion  (i)^  becaufe  there  he  did  not 
verbatim  print  the  proeeeding'*  in  the  caufe^^  between  the  exe- 
cutors of  Major  Roach  and  his  widow,  but  by  way  of  narrative  [  ] 
took  upon  \i\m  to  abufe  fome  perfons.;,  who  had  made  afTid'jivits 
in  the  caufe,  and  likewife  the  executors.^  and  therefore  extremely 
different  from  the  prefent  cafe  for  here  does-  not  appear  she 
leafl  intention  of  refle6ling  upon  the  perfons  named  in  tke 
printed  order,  but  done  merely  by  the  advice  of  the  Maftcr^  to 
prevent  the  tenants  from  paying  the  rent  improperly,  and  to  im- 
pound it  in  their  hands,  till  there  ihould  be  a  perfoa  appointed 
by  the  Mailer  to  receive  it. 

I  could  wifh  that  the  orders  of  this  court  were  framed  with  A>  t?9e  smmer 
the  fame  fimplicity  as  orders  made  by  the  courts  of  conamon  law;  J^'^^'^.^ngoracrs 

\        \       r        •  -n  1  -Ti*     here  IS  01  long 

and  to  be  lure  m  a  great  many  mltances  they  might  j  but      iiianding..  Lord 
fome  fpecial  orders,  the  recitals  of  the  principal  fads  which  in-  u^^dtuickc  faid 
duced  the  court  to  make  thefe  orders,  are  neceilarily  inferted,  "^r 
and  as  the  drawing  orders  \\\  Chancery  have  been  ior  a  long  «f  them.>  but 
time  pra6lifed  in  this  manner,  I  will  not  take  upon  me  to  alter  vcifhedtbej  were 

.1  r      r  ^1  framed  iffith  the 

the  courfe  of  them.  ^^^^y,^-,^ 

as  orders  mide  by  tke  com-ts  «f  commcx\  lavv» 

As  to  the  complaint  itfelf  in.  the  prefent  cafe,  I  am  of  opinion 
upon  the  particular  circlinrviiances,  and  plain  intention  of  doing- 
it,  that  though  it  is  not  a  practice  I  approve  of,  yet  it  was  inno* 
cently  done,  and  confequcntly  was  no  contempt  of  this  court  \ 
and  as  to  this  part  of  the  petition,  his  Lordfhip  ordered  the  fame 
to  be  difmiiled, 

(1)  S.  C.  wiie  469. 


Davy  vtxiM%  Barhci'y  Jammry  i^y  I'j/^z*  Cafe  299. 

SI  R  George  Carey  and  Mr.  William  Carey  had  fevera!  eftates  Where apia-cha. 
in  the  Well  of  England^  which  were  very  much  incumbered;  f3lg^^^.'\hJ''|j^.y"" 
on  the  death  of  Sir  George,  his  eflate'  defcended  to  W}lHa?Tr  :  \\\cfj 
WiUiam  died,  and  Mr.  Barber  married  his  heir  at  law,  who  by  the  court  win 
that  means  became  intitled  to  both  thefe  eftates,  and  had  like-  ^r?^;' "^''^ 
wrie  a  conhderable  mortgage  upon  them  which  was  prior  to  any  prai>ertoU;  paid 
of  the  incumbrances.  '  i>y  him  on  thit 

In  1727,  three  bills  were  brought  by  Mr.  Davy  and  otliers, 
who  were  creditors  of  Sir  George  Tind  of  Witl'iam,  againft.^^zr^vr, 
in  order  to  have  a  fatisfacSlion  out  of  thefe  e dates. 

Under  a  decree  for  fale  of  thefe  eftates,  Mr.  Phiilipjhid  8020/, 
and  in  1730  was  confirmed  the  beft  purchafer  at  that  fum. 

(1)  Vide  Ex  parte  Ma?in'nigf  2  P.  W.  410.    Bhunt  v.  BhunK  poft.  3  vol.  656. 

Gg4  M-r. 
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Davy  v.  Mr.  Phillips  was  defirous  of  being  let  into  pofieffion  in  pur- 
Earsee,     fuance  of  his  purchafe,  but  Mr.  Ba-rber  has  continued  in  pof- 

feflion  to  this  time  as  .mortgagee,  and  it  was  but  lately  tiiat  his 

mortgage  was  fatisfieQ. 

By  reafon  of  this  delay  feveral  lifehold  eftates  are  dropped  in, 

and  by  that  means  the  eilates  which  Mr.  Phillips  bought  are  now 

worth  2000/.  more  than  they  were  at  ihe  time  he  was  confu'med 

the  ])efr  purchafer.' 

£  ^po  J  Mi.  Phillips  petitions  to  be  let  into  polTeffion,  and  Mr.  Barber 
and  the  creditors  pray  that  the  bidding  may  be  opened. 

Mr.  Phillips  and  Mr.  Barber  came  to  an  agreement  in  court, 
that  Mr.  Phillips  fiiould  pay  Mr.  Barber  1300/.  more  than  the 
purchafe  money,  and  in  confideration  thereof  Mr.  Phillips  fliould 
be  let  into  poireffion. 

Lord  Chancellor  (i), 

I  am  opinion  that  the  proper  dire61:ion  will  be,  that  the 
1300  /.  be  added  to  the  fum  of  8126/.  which  Mr.  Phillips  in  the 
name  of  Mr.  Haralyn  had  before  bid  for  the  eftates  in  queftion, 
and  that  Mr.  Barber^  mortgage  be  paid  in  the  firfl;  place,  and 
thereupon  he  mufl  affign  his  mortgage  to  truflees,  to  be  approved 
of  by  the  Mafler,  in  truft  to  attend  the  inheritance  purchafed  by- 
Mr.  Hamlyn  ;  that  fuch  deeds  as  relate  to  other  eftates  as  well 
as  the  purchafed  eftates  ought  to  be  lodged  in  the  hands  of  the 
Mailer  for  the  benefit  of  all  parties,  fubje6l  to  further  order,  and 
Mr.  Hamlyn  to  be  at  liberty  to  take  copies  of  them,  and  the  re- 
{idue  of  the  money  to  be  placed  out  in  the  bank,  to  the  credit 
of  the  accountant  general,  and  thereupon  Mr.  Hamlyfi  to  be  let 
into  poffefiion. 

The  dropping  iti  In  the  Weft  of  England  eftates  are  conftantly  let  out  upon 
^'-vesj  and  fmall  conventionary  rents  reierved,  but  the  chief  pro- 

Ef-giandy  is  con-  fits  arife  from  the  dropping  in  of  lives,  which  is  not  confldered  as 

fidercdnctas  ac-  accidental,  but  as  part  of  the  annual  profits  of  the  eltate. 

l^nuaWofits?  From  1730,  when  the  report  was  abfclutely  confirmed,  nei* 
ther  Mr.  Hamlyn  nor  Mr.  Phillips  have  been  let  into  pofieffion, 
but  have  been  obftru^led  by  Mr.  Barber^  who  feems  to  have  had 
fome  grounds  for  it  on  account  of  a  large  mortgage  on  thefe 
eftates  prior  to  any  body,  and  it  was  but  reafonable  tliathe  fliould 
be  fatisfied  ;  however,  the  eftate  is  worth  a  great  deal  more  by  the 
dropping  in  of  fives  than  it  was  at  the  time  the  Mafter's  report 
was  confirmed. 

The  queftion  then  is,  who  is  to  have  this  advantage,  or  what 
recompenceis  to  be  made  for  it  ,^  - 

(0  "  ITic  Lcrdfl-itp  Z7  myt7.'/  of  the  A,}'j^2.  fob  247.    It  feems,  that  bid- 

petitioners  Barber  and  Hanuyii^  both  fre-  dinos  niay  be  opened  on  fpecial  circmn- 

*^  fent  in  court,  doth  order,  that  the  fum  fiavtcs  after  the  Maker's  report  is  con-, 

of  7  300  /.  be  ridded  to  the  faid  fum  of  firmed  abi'oiutely.   Vide  Waifon  v.  Birch, 

8126/.  being  the  purchafe  money,  at  4  Bro^Cba,  Rep.  J72.  and  the  cafes  there 

"  whicii  Fbillips  and  Hainlyn  were  re-  cited, 
ported  beil  purchafers."   Reg,  Lib, 

Nov/* 


Ill  tlic  Time  of  Lord  CKancellor  Hardv/icke. 


Now  as  to  that,  when  purchafes  of  tlils  nature  are  made  un-     T>Ayr  v. 
der  private  contracls  between  particular  perfons,  there  is  no  Barber. 
great  difficulty  in  the  matter,  for  then  a  time  is  generally  fixed     ^^-^  purchafcr 
for  payment  of  the,  purchafe  money,  and  if  the  purchafer  does  c-?nt^raa  doTs^'not 
not  pay  the  money,  then  he  will  be  chargeable  with  intereft ;  and  pny  thepurchai* 
as  he  mufl  bear  any  lofs  which  happens  in  the  eftate  fi),  fo  ^-d^^he 
likewife  will  he  be  iiititlcd  to  any  profits  wliich  arlfe  from  it  ;  wHi\/ch3rge- 
befides  it  is  in  the  breaft  of  the  court  whether  they  will  decree  ?-b;e  with  inte- 
*the  contrail  to  be  fpccifically  carried  into  execution,  when  any  ^^'^  bear  any- 
extraordinary  advantage  arifes  by  an  accident  of  tliis  nature  :  and  icf?,  fo  likewife 
in  other  kinds  of  cafes  the  court  lias  conudered  biddings  a  good  v/ill  hcbcinti-  ^ 
deal  under  their  difcretion,  fo  that  if  they  think  proper  they  may  f:^ ^^^J^^'J/fl''' 
leave  the  party  to  his  remedy  at  law.  from  the  eftate. 

But  the  pre  fen  t  cafe  is  of  a  different  nature,  being  a  bidding     ^49 1  j 
under  a  decree  of  this  court,  and  upon  which  this  court  mufl 
finally  make  a  determination. 

The  purchafer  here  has  plainly  a  confidcrable  advantage  by 
the  dropping  in  of  lives,  and  had  it  not  been  for  the  agreement 
now  made  between  Mr.  Barber  and  Mr.  Hamlyn^  I  llioultl  have 
inclined  to  dire6^  an  inquiry  what  intereft  was  proper  to  be  paid 
by  the  purchafer  ;  for  if  the  court  was  not  to  give  fuch  dircdion, 
there  would  be  a  manifeft  injuftice. 

But  in  conlideration  of  Mr.  Hamlyfis  agreeing  in  court  to  pay 
T300/.  more,  I  do  think  he  is  intitled  to  the  advantage  arifmg 
from  the  dropping  in  of  lives. 

(1)  M'hlte  V.  Nuit,  1  P.  JVms.-  61. 


Splnhs  verfus  Rohlns  and  Cope  ;  and  by  a  Crofs  Bill  Robijis  verfus    Cafe  300, 
Spinks,  Trent  and  others y  January  2^,  1742. 

THE  original  bill  was  brought  by  the  plaintiff  as  a  refi-  ^S.  by  a  codldi 
duary  legatee  of  the  late-Mr.  Sp'inks  to  have  it  placed  out  ^'>;it"Out  any  dare 
for  his  benefit  by  tlie  defendants  the  executors  of  the  will,  and  ^^-^\ccito  Mary 
was  merely  of  courfe;  but  the  material  queflion  arofc  on  the  crofs  -md  Sa-ah  Ro- 
h\\\,  and  upon  this  cafe.  '  ^/;.-5,and  ifeither 

^  die  bvtore  their 

legacies  are  paid, 

tlie  wlicle  to  the  furvivor  5  each  of  the  legacies  dire£led  to  rcmam  in  the  executor's  hands  till  legatees 
attain  21.  5.  afterwards  enters  into  two  bonds,  one  to  Mary,  and  another  to  Sarah,  reciting  he  was 
deiirous  to  provide  for  their  miintcnance  j  each  of  the  bonds  were  in  the  penalty  of  4000/.  for  lecurh^g 
Jicoo  A  provided  they  marryin  hii  lifc-llrae  with  his  confcnt,  or  in  cafe  they  furvive  him.  As  the  prin- 
cipal fums  given  by  thti  bonds  are  upon  two  contingencies,  they  ou^ht  not  to  be  conliderid  as  a  latisfadioa 
cf  the  legacies  under  the  codicil  (i). 

Mr.  Spifihs  the  teilator  by  a  codicil  without  any  date  gives 
looo/.  a-piece  to  the  pliiiiUiffs  ?/Iar\  anil  Sarah  Robins  (the 
daughters  of  Mrs.  Robins  a  v.  iciow,  w  ith  whom  he  lived  for  fe- 
veral  years  till  the  time  of  his  death),  and  if  either  of  them 
ihould  die  before  their  legacies  were  paid,  then  he  gave  tiie 

(i)  As  to  the  dodrine  of  Saiisfa^miy  Sec  BcIIaJis  v.  Uthi::att,  ante  i  vol.  426, 
note, 

2  wl  olc 
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^RoB^N '"'     ^'^^^^  furvivor,  and  directed  that  each  of  the  fald  two  le- 

gacies fliould  remain  in  the  hsnds  of  his  executors,  tiU  ihey  -at* 
tained  the  age  of  2 1 . 

He  afterwards  enters  into  two  bonds,,  one  to  Mary  and  the 
other  to  Sara/:  Robins^  reciting  that  for  divers  good  caufes  and 
confiderations  he  is  defirous  to  make  a  provifion  for  and  towards 
their  maintenance, 

[         ]        Each  of  the  bonds  were  in  the  penalty  of  4000/,  for  fecuring 
200c/.  a-piece  to  them,  provided  they  ihould  marry  in  his  life- 
time, with  his  confent,  or  in  cafe  jthey  fhould  furvive  him. 
Mr.  Attorney  General,  counfel  for  the  defendants,  in  the 
"     ^  crofs  caiife  infifled,  that  the  bonds  are  to  be  confidcred  as  given 

in  fatisfa6lion  of  the  legacies  under\the  codicil. 
A  legacy  to  a  And  for  this  purpofe,  cited  Tapper  versus  Chalrrofty  11  Feb* 
daugiiter  under  i^j  '^g,  before  Lord  Hardwiche',  where  it  was  held,  that  a  legacy  to 
fathrr,\°cid  to  ^  daughter,  under  the  will  of  her  father,  was  fatisfied  by  'his 
be  fatisfied  by  giving  her  a  marriage  portion  afterwards :  he  cited  likewife 
his  giving  her  a  Hariop  vcrfus  WMtmore,  1  P,  Wins.  681.  and  Jeiiklm  verfus 
aKe"Sr(i)."  Poivell,  2  Fern,  1 15.  Webb  and  Webh^  Veritr,  347, 

Mr.  Chide,  for  the  plaintiffs  the  Robvis'^SyCiitii  Aihinfon  vtxf\x% 
JVebh,  2  Fern,  478.  and  iniifted  that  the  words  for  and  towards 
the  maintenance  in  the  bond,  ex  vi  tef-mini  imply,  that  it  is  not 
the  whole  he  intended  to  give  them,  and  therefore  the  1000/, 
under  the  codicil  may  be  confidered  as  an  additional  portion. 
Lord  Chancellor, 

The  general  rule  which  has  been  laid  down  in  the  cafes  is, 
where  the  portion  has  been  actually  paid  (2). 

But  I  do  not  remember  any  cafe  that  comes  up  to  the  prefent, 
where  the  principal  fum  is  given  upon  two  contingencies,  one 
of  marrying  with,  confent  in  his  life-time,  and  the  other  in 
cafe  theyfliould.  furvive  him,  fo  that  it  might  never  take  effe^^-, 
for  they  might  marry  without  his  confent,  or  die  before  twenty- 
one. 

The  cafes  that'  have  been  cited  to  me  have  been  of  portions 
from  parents  to  children  :  there  the  prefumption  is,  that  the  pa- 
rent is  paying  the  debt  of  nature. 

I  will  not  fay,  but  there  may  have  been  cafes  alfo  between 
collateral  relations,  as  between  unclei  and  niece,  ftanding  in 
loco  parentis  {1)  \  but  I  do  not  remember  in  any  cafe  between 
flrangers,  where  a  man  firft  gives  a  legacy  by  will,  and  after- 
ward in  his  life-time,  a  different  fum  to  the  fame  perfon  by  bond, 
that  the  one  has  been  held  to  be  in  fatisfa£liqn  of  the  other  \  for 
to  cxtinguilh  a  legacy  by  fuch  a  conftrudlion,  would  be  a  very  ex- 
traordinary ft  retch  of  this  court. 

The  words  by  which  the  legacies  are  given  in  this  will  are  not 
at  all  in  the  terms  of  a  portion^  neither  is  \hc  wox(\  portlofi  fo  much 
as  mentioned. 


(0   See  Bdlafis  V.  Vtb^jJatt,    ante    ^^ix'^//,  port.  3  vol.  96. 
1  vol.  426.  note.  '       (3)    Shttdall  v.   JekjU,    poft.  518. 

(2)  Chapman  v.  Salt^  2  Fern.  6^6.  Fozve/l  V.  Cleaver,  2  Bro,  Cha,  Rep»  500. 
Hale  v.  Adout  2  Cha,  Reb,  35.    Clark  V. 

What 


In  the  Time  of  Xord  Chancellor  Hardwicke. 

What  weighs  with  me  very  flrongly  is,  that  the  money  given  ^^^^g^''/' 
hy  the  bond,  is  upon  a  coatiiigency,  and  therefore  abiblutely 
uncertain,  v/hether  one  (hilling  of  the  principal  fum  will  become 
due  or  not. 

Now,  in  the  conflru^llcn  upon  double  portions,  it  has  alv»  ays 
been  of  weight,  that  they  were  both  certain. 

Formerly,  the  circumftancc  of  time  when  the  portion  was  to  be 
paid  had  fome  weight  in  determinations,  but,  latterly,  it  has  been 
laid  out  of  the  cafe  (i). 

Here,  it  would  be  extremely  unjufl: ;  for  if  either  of  thefe 
gentlewomen  had  married  in  the  life  time  of  Mr.  S/)inks,  without 
confent,  it  would  have  been  a  forfeiture  of  the  bond. 

Mr.  Attorney  General  fays,  that  it  was  contingent,  but  when 
the  event  takes  place,  it  is  certain. 

■  Now,  a  cafe  may  be  put,  which  will  clear  the  prefent  cafe 
frbm  Mr.  Attorney's  objedion. 

For,  fuppofe  a  man  gives  a  leoracy  to  another,  to  whom  he  is  A  legacy  left  to 
indebted,  this  is  a  fatisfa6lion,  if  it  is  equal,  or  exceeds  the  debt:  t^j.'^^aion' 1^ 
but  where  a  legacy  is  given  upon  a  contingency,  it  has  never  been  is  equal,  or  cx- 
heldtobea  fatisfadlion ;  for  in  thefe  cafes,  it  mud  be  fo  at  the  cced^  thcdebti 
time,  and  not  uncertain  whether  the  legacy  will  take  efFe6i:  or  givcnTpona 

no.  contingency. 

This  cafe  is  within  the  fame  reafoning,  and  ought  to  be  de- 
termined accordingly. 

Lord  Hardiuicke  declared,  therefore,  that  the  2000/.  and 
intereft  at  the  rate  of  4  per  cent,  due  upon  the  bond  entered 
into  by  the  teftator  to  Mary  Rollins,  now  married  to  Robert  ^^rent\ 
and  alfo  the  legacy  of  1000/.  given  by  the  codicil  of  Mr.  Spinks 
to  Ma7j  Robins,  with  the  intereft  thereof,  are  fubje£\:  to  the 
trulls  in  the  articles  entered  into  by  Alary  Robins  with  Robert 
jf renty  and  decreed  that  the  articles  be  performed  ;  and  that 
what  fliall  be  found  due  for  the  intereft  of  the  two  fums  of  icoo/. 
and  2000/.  before  the  tnnrriagej  be  paid  to  Robert  Trent^  the 
hufband  ;  and  what  (hall  be  found  due  for  the  arrears  and  grow- 
ing payments  of  the  intered  of  l/:e  1000  /.  from  the  time  of  the 
marriage,  to  be  paid  to  Jllrj-yy  the  wife,  for  her  feparate  ufe,  ac- 
cording to  the  articles  ;  and  that  whatfhall  be  found  due  for  the 
arrears  and  growing  payments  of  the  intered  of  the  2000/.  from' 
the  time  of  the  marriiige  until  a  fcttlement  fhall  be  made, be  alfo 
paid  to  Maryy  for  her  feparate  ufe  (2).  .  , 


(0  7t/P^  v.,  7^/73/f,    2   /'t«.   255.     TFarrctt,  l  Bro.  Chn.  Rep.  310. 
nomas  V,  Keymijhy  2  Vcrn,  349.     Clark         (2)  Reg.  Lib.  B.  I74.2.  fol.  I99. 
y.  Beweli  poft.  3  vol.  98.     IFarren  v. 
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^^^^JP^'  Mellor  verfas  Lces^  February       1742.  Rehearings. 

THIS  cafe  came  before  the  Chancellor  upon  an  appeal  from 
the  Rolh. 

JrandTa^Srf  in  mortgage  was  made  of  an  eflate  by  the  plahitilF's  grand- 

1689, mortgaged  father,  Thomas  Mcllcr^  'm  1680,  to  John  and  James  JFhfteheady 
the  eftatein  the  Whiteheads  afterwards,  on  the  5th  of  June^  1689,  mortgaged 
Whkchlads^tCty  ^^^^^  ^'^^^^  cftate  to  CarMvright  and  John  Heywood^  and  their 
afterwards mort^  heirs,  for  fecuring  200/.  to  which  Thomas  and  his  fon  Jchn 
gaged  it  to  CWr^*  JlJcllor  werc  parties;  and  Cariivrhht  and  Hevwood^  in  order  to 
«ycr»/,  and  their  i^C-'^''  *"  ^'-'^  tiienntMves  ttic  nitcrciL,  made  a  Icaie  to  tlie  pianitifl- s 
heirs,  for  200/.  father,  Jo/.;;  ^^iV/Z^r,  dated  the  1 2th  of  y.vf/f",  i  ^d-g,  and  to  his 
who,tofecure    affirrns,  for  ^ooo  yearsj  at  the  rent  of  twelve  pounds  a  year,  for 

the  mtereft,         t       t  n  '  n  i  ,  ■?  •  , 

leafed  the  eft.ite  ^^-^  tnrce  nnt  years,  and  ten  pounds  a  year  lor  the  remanider 
^   tothe  plaintifi"'s  of  the  term;  and  if  in  the  fpacc  of  three  years^  the  200/.  was 
i6sr*anVtoWs  P^^^'  ^^'-^  ^^^^  i^i^^refi^  then  the  premises  were  to  be  re-con- 

affigns,  for  5000  vevcd. 
years,  at  iz/.  a 

year  rent  for  the  three  firft  year?,  and  lo  /.  a  ycDr  rent  for  the  remainder  of  the  term ;  and  if  at  three 
years  es)  K  rh?.  :cc  L  was  paid,  and  intereft,  then  the  premifles  were  to  be  rcconveyed Receipts  given, 
fometj  /:reft,  and  fometimes  for  a  veni  chaige,  the  laft  in  1730,  the  200  /.  lent  v/as  charity- 

moiic)   be  laid  out  in  the  purchafe  of  lands  in  fee,  and  the  rents  to  be  applied  for  clothing 

e4  needy  houlekeepcrs.  In  i"38,  the  plsintifF gave  notice  he  would  pay  in  the  Oioney,  but  the  de- 
fendant rcfufcd  to  t.3k.e  it,  and  iniiltei  it  v>; as  an  abfoiute  purchafe,  aiid  fo  decreed  by  fi)^  Mafter  of  the 
Rollii  j  and  on  a^fcsl^  Lord  HardivickCi  being  of  the  fame  ofinion,  ajfirmed  ibe  decree. 

Receipts  have  been  given  fince,  fometinies  for  intcred,  and 
fometimes  for  a  rent-charge  ;  the  laft  receipt  was  in  17  ;^. 

The  200/.  lent,  was  money  left  under  one  Sutton's  will  in 
1687,  and  dire£fed  to  be  laid  out  in  the  purchafe  of  lands  in 
fee  in  Lancafbire^  or  ChefJjire,  and  the  rents  of  it,  when  pur- 
chafed,  to  be  applied  tovv^ards  cloathing  24  aged  and  needy  houfe- 
keepers. 

The  plaintifF,  the  2cth  of  yaniiary,  1738,  gave  notice  that  he 
would  pay  in  tlie  money,  but  the  defendant,  a  new  truftee  of  the 
charity,  refufed  to  take  it,  and  inf:fi:ed  upon  it  as  an  abfolute  pur- 
chafe :  and  was  fo  decreed  by  the  Map.er  of  the  Rollsy  JViUlam 
Foi -tejcuc^  Efq u  i re . 

The  eltate,  at  the  time  of  the  mortgage,  was  worth  500  /. 
only,  but  would  fell  now  for  pec/. 

Lop.D  Chancellor, 

To  be  fure,  the  rules  of  this  court  relating  to  mortgages  ought 
to  be  adhered  to,  that  borrowers  of  money  may  not  be  op- 
prefled. 

[  495  ]       There  are  two  general  queftions  in  the  prefent  cafe. 

FirJ}^  As  to  the  contiacl,  Whether  it  is  a  tranfacSlion  that  is  in 
its  nature  a  mortage,  or  a  defeafible  purchafe,  and  fubjedl  to  a 
repurchafe  ? 

Secondly,  If  originally  intended  as  a  mortgage,  Whether  length 
of  time  will  not  be  a  bar  to  redeeming  ? 

As  to  the  fi^Jly  There  is  a  difference  between  fuch  an  agree- 
ment as  this,  which  relates  to  a  rent-charge  ilTuing  out  of  land, 
snd  an  agreement  v/hich  relates  to  the  land  it  lelf. 

So 
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Sohkewife  the  cafe  of  creating  a  rent-charge  out  of  lands,  and   Mellop.  v. 
mortgaging  a  rent-charge,  is  of  different  conficlerations,,  -L^xs. 

Where  a  man  takes  a  mortgage,  it  is  not  barely  adequate  to 
the  payment  of  the  intereft,  or  even  to  a  perpetual  payment  of 
the  intereft,  but  generally  the  eftate  is  double  the  value  of  the 
principal  money  lent. 

If,  indeed,  any  fetters  had  been  laid  upon  redeeming  the 
mortqaped  eftate,  by  fome  original  a^^reement,  either  in  the  Where  a  mort- 

^  ,  cagec  by  agree- 

mortgage  deed,  o?  a  feparate  deed,  it  would  not  avail,  where  it  is  ment,  either  ia 
done  with  a  defign  to  wreft  the  eftate  fraudulently  out  of  the  mortga-e 
hands  of  the  mortgagor.       _      _  ,  J^X^e'?^ 

the  redemption,  with  a  fraudulent  defign  to  get  the  eftate,  it  will  not  avail. 

But  where  Is  the  fraud,  or  the  inconvenience,  in  the  prefent 
cafe?  The  land  itfelf  is  not  parted  with,  but  it  is  merely  felling 
Ji  rent-charge,  ftri(Stly  adequate  to  the  confideration  given,  the 
200/.  and  inftead  of  having  a  chance  for  the  whole  ellate,  the 
lender  of  the  money  is  contented  to  buy  the  intereft;  for  ever,  by 
way  of  rent- charge. 

I  have  faid  thus  much  in  general ;  and  now  I  come  to  the  par- 
ticular circumftances  in  this  cafe. 

From  the  agreement,  and  from  the  articles  thenifelves  in  1689, 
It  appear^  plainly  to  be  the  intention  of  the  parties,  that  after  the 
end  of  the  three  years  the  intereft  fliould  be  changed  into  a  rent- 
charge,  and  be  irredeemable. 

The  obje6i;ion  is,  that  the  court  wi-ll  not  perm.it  a  claufe  in  the 
fame  deed,  or  in  another,  which  fhall  fetter  the  redemption;  and 
the  obfervation  is  very  right,  when  applied  to  the  cafe  of  a  com- 
mon mortgage. 

But  w^hat  has  been  faid  by  the  defendant's  counfel,  with  496  3 
regard  to  the  charity,  is  very  material,  (not  that  I  will  lay 
down  a  general  rule,  with  regard  to  all  charity  money  lent  on 
mortgage,)  for  here  a  fum  of  200/.  is  left  by  one  Suttouy  which 
is  not  to  be  laid  out  at  intereft,  but  to  be  invefted  in  land  in 
fee-ftmple,  fo  that  the  truftees  of  this  charity,  being  under 
an  inability  of  treating  in  the  common  way,  have  put  it  in 
this  method,  and  it  is  the  will  itfelf  that  has  laid  a  foundation  for 
tranfa6ting  it  in  this  manncr,and  has  delivered  the  defendants  from 
the  fuggeftion  of  oppreffion  and  impofition. 

It  immaterial,  in  the  prefent  cafe,  that  here  Is  no  covenant  In  In  comm on 
the  deed,  for  the  repayment  of  the  m-ortgage  money,  which  fnews  "°iit^Jf^a*cc^c- 
a  plain  intention  of  purchafnig  a  rent-charge,  nant  tor  repay- 

ment of  the 
mortgage  money  Is  no  bar  to  a  rcdemptiaa. 

In  general,  Indeed,  this  Is  no  rule  againft:  redemptions  in 
common  and  ordinary  cafes,  though  there  is  no  fuch  covenant 
( I ) ;  but  here  it  is  explanatory  of  the  whole  fcheme,  and  inten- 
tion of  the  parties. 

{\)  King  V.  Kifig^  3  P,  W.  360.  a7iti    5  vol,  280,  Centra*  Pr<.  Chan.  423. 
435.  note.    Lwwkj  v.  Hoopfr,  poll. 

The 
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^l!fc£s"  ^'  '^^^^  agreement  is  to  take  a  rent  cKarge,  at  the  rate  only  of  ^ 
per  cent,  which  was  extremely  fair,  confidering  the  intereft  of 
money  kept  up  long  after  at  6  per  cent, 

Floyer  and  Lavington  i  P.  Wms..i6'^^  is  the  oniy  cafe  that  comes 
near  the  prefent.  Bonham  \tx{\x^  Newco?nhy  2  Fent.  264,  wtnt 
upon  a  different  reafon,  and  is  an  exception  out  of  the  general 
rule*. 

I  do  not  fingly  found  my  opinion  upon  the  nature  of  the  con* 
trafl  in  the  principal  cafe,  but  on  the  great  length  of  time,  for 
this  bill  is  brought  at  the  diftance  of  48  years. 
Where  a  mort-      And  thoujjh  it  is  very  true,  that  the  court  will  not  fufFer  a 
pS"^^  ^V^^^"  f.  common  and  plain  mortage  to  be  redeemed,  where  the  mort- 

la  perception  ot  1        1         •  •         r  1  1 

the  rents  and  gagee  has  been  ni  perception  of  the  rents  and  profits  for  a  con- 
profits  for  a  con-  fiderable  time  (i),  becaufe  it  would  be  making  the  mortgagee  a 
the  court  wm'  bailiff  (2)  to  the  mortgagor,  and  fubjed:  to  art  account;  yet,  in 
not  decree  a  re-  this  cafc  of  a  rent-charge,  there  would  be  no  fuch  inconvenience, 
w»!!lfd  b"e'  mak  perfon  might  eafily  account. 

ing  hinx  a  batiifF  *But  confider  how  much  the  value  of  money  Is  altered  fincc 
to  the  mortgagor.  1689,  and  iikewife  the  value  of  the  rent-charge. 
£  *497  3  For  if  the  purchafer  was  to  reconvey  his  rent-charge  now  in 
1742,  he  could  not  pofTibly  purchafe  another  v/ith  the  200/.  that 
would  produce  more  than  7/.  a  year ,  therefore  if  the  perfon  who 
had  a  right  to  redeem  had  come  fooner,  fomething  more  might 
have  been  faid. 

There  is  flill  another  reafon,  that  it  would  make  property 
precarious ;  for  if  after  the  three  years  it  became  an  abfolute 
eftate,  then  it  is  a  freehold,  and  would  be  conveyed  as  fuch  (3); 
if  confidered  as  a  redeemable  interefl,  then  it  is  only  perfonai 
eflate  (4],  this  would  create  great  confufion,  and  render  it  very 
difHcuIt  for  perfons  either  todifpofe  of  their  property,  or  to  fettle 
w^hat  kind  of  conveyance  is  proper. 

Therefore;  this  bill  }\as  been  properly  difmiffedat  the  Rolls,  not 
fo  much  upon  general  rules,  as  upon  the  particular  circumftances 
of  the  cafe,  and  upon  the  iikenefs  there  is  between  this  and  the 
cafe  of  Floyer  verfus  Lavifigion, 

His  Lordfliip  afhrmed  the  decree,  but  gave  no  coils  on  either 
fide  (5), 

*  One  for  Soo  /.  confi deration,  grant's  a  rent-chatge  of  48  /.  a  year,  in  fee,  upon  con- 
dition, that  if  the  grantor,  during  his  life,  fliall  give  notice,  and  pay  in  the  800  /■  by  In- 
Itahncnts,  njiz.  icc/.  atihc  end  of  every  fix  months,  and  lhall  do  this  during  hisowa 
life-time,  then  the  grant  to  be  void  }  the  mortgsge  was  m«de  about  fixty  years  fiuce, 
when  the  legal  iriterelt  of  money  was  8  fer  cent":  Lord  Chant:  llor  Ccwptr  was  of 
opinion,  the  rent-charge  was  rot  redeemable,  and  decreed  the  bill  for  a  rcdemptlQix 
fhould  be  difmiiicd.    Fioyir  verfus  J^an'mgtoni  i  P.  fk'ms.  268, 

(1)  Jgvas  V,  Pickerll,  poll.  225.  (5)  As  the  bill  was  difmi/Ted  at  the 

(2)  Fide  ante  -i^t-},.  Rolls  (/?r^.  tig.        174X.  fol.  215.), 

(3)  Fide  J  /^V/".  403,  404.  and  that  decree  affirmed  upon  the  re* 

(4)  Vide  Hai\  Cq,  Litt^  20S.  b.  hearing,  the  ftate  of  the  cafe  does  not 
Bote  1.  appear  in  Reg.  Lib,  1742.  fol.  167. 
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Attmuy  GeM£rul  vcrfus  Sawtell,  Fihruar^  8,  1742.  Cafe  302* 

TH  E  queftion  was,  Whether  copyhold  lands  furrendered  by  siry.  r.<ie»:i"ttd 
Sir  John  lafi,  to  the  ufe  of  his  will,  and  deVifed  by  him  ^'^^/jl'^^^jj  ^^"^^ 
m  charity,  would  pafs,  as  the  teftator  had  aot  figaed  the  laft  fheet,  ^^XllViw^ 
nor  was  there  any  witnefs  to  it.  furrender^dto 

the  u(eof  hii  wiJl 

wh'w^coisrifted  of  eleven  fliects,  the  two  firftof  which  he  figned,  anci  died  before  hefigned  the  reft,  noir 
were  there  any  witneires.  Lord  Harduoicki  held  it  to  he  a  good  appointment  of  the  copyhold  ejiaiifor  tht 
sbarityj  under  tbejiat^  of      Eliz.  (i). 

A  fcrivener  had  orders  to  ingrofs  it,  but  the  tcflator  beuig  m 
extremis f  the  rough  draft,  confiding  of  eleven  fheets,  was 
brought  to  him,  and  he  figned  only  the  two  firft,  but  died  before 
lie  could  fign  the  reft. 

It  was  proved  in  the  caufe,  that  the  teftator  aficed,  before  he 
figned  the  will,  whether  it  was  according  to  his  dire6lions,  and 
the  fcrivener  allured  him  it  was. 

In  fupport  of  the  will,  was  cited  Wagjlaff  verfus  Wagjlaff^ 
2  P.  Wms.  258. 

The  Chancellor,  though  the  will  was  not  figned  in  the  lafl     [  498  3 
flieet,  and  without  witneiTes,  held  it  to  be  a  good  appointment 
of  the  copyhold  eflate  for  the  charity,  according  to  the  ftatute  of 
43  EHz*  £.  ^,of  Charitable  Ufes, 

[l]  Tiiffnel  V.  Pcige,  ante  37.    Attorney  General  v.  Andrenvs^  i  Vef,  225. 


Dr^Trehcvtxkxs  Keith ^Fehruar^^  12,  1742*  Cafe  203* 

MR.  Keith,  minifter  of  Ma\-fair  chapel,  which  was  a  chapel  Lori  Hardv^kkc 
of  eafe  to  Saint  G^'^r^^'s  ^■Ax\{h^  Hanover- Square^  of  which  over-ruied  all 
the  plaintiff  is  the  recSlor,  being  cited  into  the  bifhop  of  London^  upon  a^nfotioTta 
court,  for  olFiciatlng  as  a  clergyman  of  the  church  of  ^'//^/t^Wj  quaOi  the  writ oi"" 
withoiit  being  licenfed  by  the  biOiop.  and  luwinjr  been  denoun-  and 

*^   .  r  1  r  1  held  there  was 

ced  excommunicate  lorty  days,  tor  contumacy  and  contempt  lujhcient  to 
of- the  ecclcfiaftical  laws  i    upon  the  biO-iop's  certificate  into  warrant  the  court 
chancery  of  this  facl,  the  writ  of  fignificavit  iffued  j  and  at  a 
former  feal  it  was  moved  to  quafli  the  writ,  upon  the  following  picndo  (i). 
exceptions. 

Firjl,^  That  the  particular  caufe  of  the  excommunication  is  not 
fet  fortk 

Secondlyy  No  particulars  are  mentioned  in  what  manner  Keith 
officiated,  or  performed  divine  fervice. 

Thirdlyy  That  it  is  not  faid,  that  he  has  performed  divine  fer- 
vice fince  the  monition. 

Fourthly,  It  is  not  faid,  that  at  the  time  of  the  excommunica- 
tion, he  offigiated  within  the  diocefe  of  London* 


(1)  Vide  Ex  parte  Little^  pod.  3  vol.  479. 
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Tbebec  v.        Fifthly^  It  is  not  faid,  by  what  perfon,  or  in  what  manner/tlie 
Keith*      excommanication  v/as  pronounced. 

Sixthly^  That  it  does  not  appear  when  the  excommunication  was 
pronounced. 

Lajl  exception  wa5,  That  Mr.  Keith  is  within  the  toleration 

The  defendant  having  obtained  an  order  njfi,  the  plaintiff's 
counfel  this  day  Ihev/ed  caufe,  why  the  writ  fliould  not  be 
quafhed. 

In  fupport  of  it  was  cited,  The  King  verfus  Btinardy  i  P,  Wms^ 
435- 

And  for  the  exceptions,  The  King  verfus  Saik,  29-:?, 

and  The  ^leen  verfus  ff///,  Saik,  294.  and  8  Co,  68.  John 
Trollop' s  cafe* 

Lord  Chancellor, 
£'   499  3        .This  is  a  cafe  of  as  great  confequence  to  the  good  government 
and  difcipiine  of  the  church  as  can  poffibly  happen. 

I  can  take  notice  of  nothing  but  what  appears  upon  THE  siG- 
NiFiCAViT  ;  and  the  queftion  before  me  is,  Whether  there  is 
fufficient  to  warrant  the  court  to  ifliie  the  writ  of  excommunicato 
capie^ido* 

Now,  if  this  gentleman  is  out  of  the  jurifdiQien,  he  is  not 
without  remedy,  for  he  may  go  to  a  court  of  common  law  after 
fentence,  as  v/ell  as  before. 

The  firjl.  and  material  exception  is^  That  the  particular  caufe  of 
the  excommunication  ought  to  be  fet  forth. 

It  is  not  necefiary  for  the  ecclefiaftical  court  to  fhew  they  have 
rightly  proceeded,  for  if  they  have  not,  you  have  a  remedy  by 
appealing  to  a  higher  ecclefiaftical  jurifdiction. 

Here  is  certainly  a  defcription  of  the  principal  caufe,  and  if 
fome  of  the  matters  mentioned  are  within  the  jurifdiction,  it  is 
fufficient. 

It  is  not  like  the  cafe  of  the  King  and  Fowler^  v/hich  was  held 
uncertain,  as  it  was  in  the  disjunftive,  Tythes  or  other  ecclefiajliccd 
dues^  fo  that  it  might  be  ecclefiaftical  dues  only  ;  if  it  had  been 
tithes  and  other  ecclefiaftical  dues,  it  would  have  been  well 
enough. 

As  to  preaching,  there  is  no  pretence  for  his  doing  it  without 
licence  from  the  bifliop  j  the  fame  as  to  the  adminiftring  of  the 
facrament,  and  celebration  of  marriage  \  for  the  canons  of  1603, 
confirmed  by  act  of  parhament,  are  exprefs  as  to  that  matter. 

Here  the  ground  of  the  contumacy  is  defcribed  fpecially, 
which  is  m.ore  than  is  necefiary,  for  where  the  caufe  is  fufficientj 
it  m^ay  be  fet  forth  generally. 

The  fecond  exception^  That  it  is  not  mentioned  in  what  manner 
Keith  officiated,  or  performed  divine  fervice,  and  therefore  it 
might  be  in  his  own  houfe,  or  a  private  chapel. 

But  the  v/oid'  officiating  ought  not  to  be  fo  conftrued  ;  for 
reading  payers,  or  a  fermon,  in  a  private  family,  is  not  per- 
forming divine  fervice. 

Divine  fervice  is  th6  expreffion  made  ufe  of  in  feveral  a61:s  of 
parliament,  particularly  in  the  a6t  of  uniforniity,  13  ^  14  Car.  2. 

cap,A^^ 
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cap.  4.  feci,  27.  relating  to  the  fervice  in  TFe/J/j  :  In  feveral  other    '^^^^.^^  ^* 
a£ls  of  parliaments,  that  dire£t  the  reading  of  proclamations,  the 
order  is,  that  it  be  read  after  divine  fervice. 

The  word  ofidate  relates  to  his  office  as  a  prefbyter,  which 
mufl:  mean  his  doing  it  in  a  pubHck  manner. 

It  is  not  indeed  neceffary  for  a  minifler  to  have  a  licence  from 
the  biHiop  of  the  diocefe  for  every  particular  cafe,  but  yet  the 
bifhop  may  fufpend  him  wholly  where  he  is  irregular,  till  he 
fubmits  to  perform  his  duty  properly  :  And  it  is  not  here  a  de- 
fcription  of  the  caufe,  but  of  the  contempt  only,  for  v/hich  he 
has  excommunicated  him. 

The  fourth  exception^  That  it  is  not  faid,  at  the  tim.e  of  the  ex- 
communication, he  officiated  v/ithin  the  diocefe  of  Lo^jdon,  and 
therefore  has  been  cited  out  of  the  diocefe,  contrary  to  the  fta- 
tute  of  23  H,  8.  c,  9. 

It  is  not  averred,  indeed,  that  he  was  refident  in  the  diocefe 
at  the  time  of  the  excommunication  pronounced,  but  being 
faid  in  the  libel  to  be  within  the  diocefe,  I  v/ill  not  prefume 
he  was  not  commorant  when  the  monition  iffued ;  and  to  this 
point,  the  cafe  in  i  P.  JVms.  435.  was  properly  cited. 

There  is  another  anfwer  to  this  obje£lion ;  that  a  man  may 
be  refident  in  one  diocefe,  and  come  into  another  and  commit 
the  offence  charged  upon  him  in  the  ftgnificavlt^  and  this,  for 
the  purpofe  of  being  cited,  is  a  refidence  fufficient,  and  he  may 
be  profecuted  in  the  diocefe  where  he  committed  the  offence, 
and  unlefs  he  was  fo  confidered,  there  would  be  no  remedy. 
Vide  DoElor  Blachnore*s  cafe^  in  Hardi,  Rep,  421.  PL  8.  Triru  17 
Car,  2. 

The  fifth  exception.  That  he  is  not  faid  to  be  a  perfon  in  holy 
orders  who  pronounced  the  fentence  of  excommunication. 

The  averment  in  the  ftgnificavit  is  fufficient,  for  the  Vv^ords  are, 
a  perfon  lawfully  authorized,  which  takes  in  the  capacity  of  the 
perfon  doing  it- 

Sixth  exception^  That  it  does  not  appear  when  the  excommu- 
nication wes  pronounced. 

Now  the  fignificavit  only  avers,  that  he  continued  contumaci- 
ous, but  the  terminus  a  quo^  and  the  ternzinus  ad  quera,  is  never 
fet  forth. 

The  lafl  exception  was,  that  Mr.  Keith  within  the  tolera-  ^  coi  1 
tlon  aa,  the  ifl  of       ^  M,c,  i^,  l  :>  j 

The  a6l  of  toleration  was  made  to  prote£l  p(?rfons  of  tender 
confciences,  and  to  exempt  them  from  penalties;  but  to  extend 
it  to  clergymen  of  the  church  of  England ^  who  ac):  contrary  to  the 
ruhs  and  difcipline  of  the  church,  would  introduce  the  utmoft 
confuiion. 

Lord  Chancellor  declared;  that  all  the  exceptions  muft  be  over- 
ruled. 

Vol,  II.  H  h 
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Cafe  304.  Llngood  verfus  Eade^  January  15,  1 742  (  i).  Pleas  and  Demurrers^ 
S.  C.  ante  395. 

A  plea  to  a  bill  '  |    H  E  plaintifF  preferred  his  petition  on  the  26th  March 

afide°^^  r  ^"^d  ^^^^           ^       ^^^^  award  in  the  matter  between  him 

and tbra general  Eadey  whlch  was  difmiffed,  but  without  prejudice  to  his 

account,  lord  bringing  a  biB  for  the  like  purpofe  ;  he  brought  a  bill  accordingly 

Wd'it^as^^"  againft  the  artitrator^  and  Eade^  and  prays  by  it  that  he  may 

againft  the  ge-  I^avc  an  infpedlion  of  all  the  accounts  from  which  the  arbitrators 

nerai  account,  framed  their  award,  and  that  it  may  be  fet  afide,  and  that  the 

pSinfffw^not  defendant  Bade  m^y  account  generally  far  all  tranfadlions  during 

precluded  at  the  hls  partncrfliip  with  the  plaintiff. 

hearing  from 

objeding  to  the  award  for  fraud  or  partiality  In  the  arbitrators. 

The  defendant  Eade  pleads,  that  in  former  caufes  betweer$ 
him  and  the  plaintiff  in  this  court,  an  order  was  made  the  i8th 
of  November  1 740,  at  the  requeft,  and  by  the  confent  of  the 
parties,  that  all  matters  in  difference  between  them  relating  to 
their  joint  dealings,  or  otherwife,  fliould  be  referred  to  Cbarl- 
iorty  t^c»  and  the  award  to  be  made  on  the  ift  of  May  then 
next  J  and  by  a  fubfequent  order  of  court,  with  the  confent  of 
the  plaintiff's  counfel,  the  time  for  making  the  award  was  en- 
larged till  the  I  ft  of  November y  and  by  a  third  order  till  the  1 11 
of  February ;  that  the  arbitrators  met  forty-five  times  and  up- 
wards (the  plaintiff  and  defendant  being  prefent  at  the  greatelt 
part  of  the  meetings),  and  having  fully  heard  and  examined 
the  plaintiff  and  the  defendant  and  their  feveral  witneffes, 
made  their  award  within  the  time  limited  j  and  among  other 
things  declared  that  they  had  taken  an  account  of  the  outjlandlng 
debts  due  to^  or  owing  by  or  from  the  complainant ^  and  the  defendant^  or- 
cither  of  them^  on  account  of  their  joint  dealings^  and  they  awarded 
that  each  fJjould  pay  and  difcharge  one  equal  moiety  of  the  feveral  debts 
therein  mentionedy  [that  is  to  fay)  to  Samuel  Tor  in  ^7.  L  10/.  gd»  to 
Sling fhy  Bethel  ZzL  18/.  2 and  to  John  Hide  15/.  which  the  faid 
arbitrators  found  to  be  then  remaining  due  from  the  complainant  and  de-* 
fendanty  or  one  of  them,  on  their  joint  accounts  y  be  the  fame  more  or  lejs 
than  as  above-^meniioned. 
[  502  ]  That  the  arbitrators  have  fet  forth,  in  a  fchedule  to  their 

award,  an  account  of  fundry  debts  and  effedls  owing  to  the 
partnerfhip,  amounting  to  5094/.  14/.  id*  which  debts  and 
"  fecurities  they  awarded  to  belong  in  moieties  to  the  plain- 
tiff  and  the  defendant ;  and  for  the  better  getting  in  the 
•*  fame,  the  arbitrators  did  thereby  recommend  it  to  the  de- 
•*  fendant  and  the  complainant  to  confent  that  an  order  might 
'*  be  made  by  this  court,  for  the  appointing  a  proper  perfon 
"  convcrfant  in  mercantile  affairs,  to  colle£l:  in  the  fame  for 
their  joint  ufe,  and  in  cafe  either  of  the  parties  fhould  re- 
fufe  to  confent  thereto,  the  arbitrators  did  make  it  their  lium-^ 


(0  Reg.  Lib,  B,  1742.  fol.  630. 
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ble  requeft,  to  tliis  court,  to  order  the  fame,  as  the  moft    Lingood  v, 
probable  means  to  prevent  future  litigations  between  the  faid  Eadi. 
parties. 

That  the  arbitrators  did  award  and  declare,  that,  exclufive 
of  the  above  matters,  there  was  then  due  from  the  plaintiff  to 
the  defendant  9194/.  19X.  6d.  on  ajiift  balance,  which  they 
awarded  to  be  paid  by  the  plaintiff  to  the  defendant  by  inftal- 
ments  of  20D0/.  on  each  payment,  with  intereft  at  ^percent* 

"  from  the  ad  of  the  fame  i<ehriiary» 

That  laftly  they  did  award,  that  upon  payment  of  the 
faid  9194/.  i^s.  6d,  by  the  plaintiff,  his  executors,  ^r.  to 

*^  this  defendant,  his  executors,  tsfc,  they  the  faid  plaintiff  and 
this  defendant,  their  refpe£live  executors  and  adminiftrators, 
fhould  mutually  execute  and  deliver  to  each  other  refpediively 
a  good  and  fufficient  releafe  and  difcharge  (the  form  whereof 
to  be  prcvioufly  fettled  by  one  of  the  Mafters  of  this  court,  ia 

*'  cafe  this  court  Ihould  be  pleafed  to  give  directions  for  the  fet- 
tling  thereof),  whereby  the  faid  parties  fhould  refpe6lively  re- 
leafe  to  each  other,  all  matters  in  difference  between  tliem,  re- 
lating  to  their  joint  dealings,  i^€, 

"  The  defendant  for  plea  further  faith,  that  all  the  faid  par- 
"  ticulars  fo  awarded  are  fair  and  juftj  all  which  matters  and 

things  the  defendant  pleads  in  bar  to  the  plaintiff's  bill,  and 
**  fubmits  to  the  court  whether  he  is  obliged  to  make  any  further 

or  other  anfwer." 

Mr^  Murray^  counfel  for  the  plaintiff,  confined  himfelf  to  the 
objections  againft  the  award,  becaufe  he  faid  the  plea  of  the 
award  muft  fall  to  the  ground,  if  the  a  ward  itfelf  is  not  good. 

An  award  mufh  be  the  judgment  of  the  arbitrators,  and  final; 
and  it  has  been  held  to  be  a  bad  award,  where  the  arbitrators 
direCl  that  Gofls  fliould  be  paid  according  to  taxation. 

The  firft  objection  he  took  was,  that  here  the  arbitrators 
award,  that  the  debts  due  from  the  partnerfhip  fhould  be  paid  in 
moieties,  by  Lingood  and  Eade^  and  then  mentions  only  three    [  503  ] 
debts,  fo  that  in  this  refpeCt  it  is  not  final. 

The  fecond  objection,  that  the  arbitrators  recommending  it 
to  the  parties,  to  confent  that  an  order  might  be  made  by  this 
court,  for  the  appointing  a  proper  perion  to  receive  in  the  debts 
due  to  the  partnerfliip,  is  deputing  a  third  pcrfon  to  do  an  aCt, 
which  ought  to  have  been  done  by  themfelves,  and  therefore  is 
not  properly  their  own  judgment. 

The  thircl  objeCtion,  that  the  arbitrators  ought  to  have  fettled 
the  releafe  themfelves,  and  not  have  left  it  to  be  done  by  a 
Mafter  under  the  order,  and  directions  of  this  court ;  and  cited 
I  Salk»  7 1 .  Glove/  v.  Barrie*  "» 

That  upon  the  whole  it  was  not  a  complete  award,  and  there- 
fore the  plaintiff  fhould  be  admitted  to  go  on  with  his  bill  for 
an  account,  notwithftanding  the  award. 

Mr.  Attorney  General,  counfel  for  die  defendant  Eada,  in 
anfwer  to  the  fecond  objeCtion,  with  regard  to  the  receiver, 72?/^/, 
'  the  arbitrators  could  not  do  otherwife,  as  it-  was  uncertain  what 
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[  ] 


Improper  to 
come  into  this 
court  to  fet  an 
award  afide 
jyierc'ly  for  an 
objc<flion  ia 
point  of  form. 


Courts  of  law 
formerly  ufed 
too  much  nicety 
in  de'.erminiuij 


would  be  got  in,  and  therefore  tliey  could  not  award  the  exa£l 
fum  to  each  of  the  parties,  but  to  be  divided  when  received. 

Lord  Chmirelior  then  put  this  cafe  to  Mr,  Attorney  General 
(which  came  before  hiin,  when  he  was  Chief  Juftlce)  \  Arbi- 
trators had  awarded  that  each  of  the  parties  fl)ould  give  fecarity 
to  perform  the  award,  but  left  it  to  a  third  perfon  to  fettle  the 
fecurities,  and  for  this  reafon  held  it  to  be  a  void  award  j  com- 
pare  now  this  cafe  with  the  prefent,  where  the  arbitrators  have 
referred  it  to  a  third  perfon  to  get  in  the  debts  due  to  the  part- 
ner fhip. 

To  this  Mr.  Attorney  General  faid,  the  award  is  final  as  to 
the  property,  but  the  means  of  afcertaining  that  property  is  only 
recommended  to  be  left  to  a  perfon  appointed  by  the  court  •,  in 
the  cafe  mentioned  by  your  Lordfldp,  the  arbitrators  adually 
transferred  to  a  third  perfon,  a  power  which  belonged  folely  to 
thernfeives. 

As  to  theobje£lion  that  the  award  is  bad,  becaufe  the  form  of 
the  releafe  is  left  to  a  Wlafter ;  as  long  as  the  fubftantial  part, 
the  av/arding  a  releafe  of  all  demands,  is  provided  for  by  the 
arbitrators  ;  the  bare  leaving  it  to  a  Mafter  to  fettle  the  form  of 
the  releafe,  can  never  vitiate  the  award. 

Mr.  Murray  the  Solicitor  General  faid  in  reply,  The  arbitra- 
tors here  have  awarded  things  out  of  the  fubmifhon,  that  affe^s 
thejuftice  of  the  cafe  betVv^een  the  parties,  which  vitiates  the 
whole  award,  and  confequently  is  no  bar  to  the  account. 

Lord  Ciiancfllor, 

Though  the  bill  is  brought  for  two  purpofes^  yet  one  is  con- 
fequehtial  to  the  other. 

Firfl-,  to  fet  afide  the  awai-d. 
Secondly,  for  a  general  account. 

The  prayer  of  the  bill  to  fet  afide  the  award  muft  be  founded 
upon  the  fraud,  corruption,  or  mifbehaviour  of  the  arbitrators  (i); 
f0f  it  wouM  be  improper  to  come  into  this  court  to  fet  it  afide 
merely  for  an  obje6lion  in  point  of  forrn  (2). 

The  other  part  of  the  bill  is  the  original  right  he  had  be^^ore 
the  award. 

I  muft  confider  the  plea  as  it  is  pleaded  to  the  latter  part  of 
the  bill,  the  general  account. 

For  to  be  fure,  the  plairtifF  is  intitled  to  an  account,  unlefs 
the  award  is  a  bar,  and  therefore  the  court  muft  enter  into  all 
the  legal  objections  againft  the  award,  which  a  court  of  law 
would  have  done,  as  it  is  infifted  on  by  the  plea  to  prevent  the 
general  account. 

I  own  I  have  been  a  good  deal  doubtful  as  to  the  nicety  that 
courts  of  law  have  ufed,  in  determining  awards  ;  for  they  have 
formerly  gone  fo  far,  as  to  make  it  almcft  impofiible  for  arbi- 
trators to  do  what  is  the  n;ain  intention  of  the  fubmiffion,  the 
putting  an  end  to  differences  between  parties. 


(l)  Ka?ntJh:rev.  Tour^,  ante  155.     (2)  Vide  Chanip'^m  v.  ir^nham,  Amb.  245. 


But 
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But  DOW  courts  of  law  themfelves  have  in  feme  mcafufe  de-   Liwcooo  v. 
parted  from  very  llri£c  rules,  as  where  arbitrators  refer  cofts  to  rru 

I  11-11  1  1  -1  arbitrators 

be  taxed,  the  judges  have  compared  awards  to  judjrments  at  refer  toft:  to  be 
law,  whieh  though  they  muR  have  certainty,  yet  the  olHcers  tax  ta=crdj  y«t  it 
cods,  and  therefore  v/here  arbitrators  give  fuch  directions  it  Jhe  av5![rd at k^,v 
lhall  not  vitiate  the  award;  though  in  the  old  cafes  it  has  been  (i). 
held,  that  arbitrators  could  not  in  any  inftance  delegate  theirpower. 

It  may  poilibly  be  worth  while  for  me  to  confider,  as  courts  ifcotartsof 
of  law  themfelves  have  relaxed  from  their  rigour  r^nd  nicety  in  equi:>  v/ere  to 
determining  av/ards,  whether  courts  of  equity  may  not  (till  take  ^hiuJe'^'^n'dctE^r- 
greater  latitude  :  but  I  am  unwilling  to  do  this,  becaufe  it  would  mining  awards 
introduce  confufion  and  uncertainty,  and  make  awards  a  mixed  Jhan  co-arts  of 
cafe,  partly  determined  by  arbitrators,  and  partly  by  the  authority  introduce  con- 
of  this  court ;  and  therefore  I  chufe  rather  to  conhne  myfelf  to  ^"•^fion  and  uu- 

one  rule.  t^^erS^ttd!' 

*  As  to  the  hrft  objection,  with  regard  to  debts  due  from  the  here  toone  rule, 
partnerfliip,  I  will  not  lay  any  weight  upon  it,  for  as  courts  of  As  courts  of  lav/ 
law  have  faid,  they  will  never  make  a  prefumption  to  overturn  Jufn^verm^L 
an  award;  fo  neither  will  I  in  this  cafe  prefume  that  there  are  a  prefumption  to 
any  other  debts  due  from  the  parmeriliip,  than  what  are  men-  ^ 
tioned  by  the  arbitrators  themfelves.  -will  a  court  o/"^ 

As  to  the  fecond  obje£lion,  v/ith  regard  to  the  receiver,  which  equity, 
is  recommended  by  the  arbitrators,  I  own  I  have  "^re^t  doubts;  .'^^iiere an  award 

J  '  o  IS  good  to  a 

but  as  the  julHce  between  the  parties  is  the  material  thing,  and  coivm-on  intent, 
the  award  being  good  to  a  common  intent,  anfwers  the  purpofe  and  anf-.vers  the 
of  parties  in  fubmitting  to  a  reference,  I  am  of  opinion  it  is  fuf-  j^"fubmiJdrgTo 
ficient,  for  in  cafes  of  this  fort,  in  mercantile  affairs,  which  can-  a  reference,  the 
not  admit  of  certainty,  it  would  be  too  nice  to  defeat  awards  upon  courtwiii  nonet 

^  '    c\'  r  ^  '    ^  •     \  it  ahJe  upon  tn- 

objedtions  ot  this  kmd.         ^    ^  ^  ^  ^i^j  objeaions. 

It  has  been  faid  hy  the  plaintiff's  counfel,  that  the  arbitrators  If  arbitrators  de- 
recommendinp"  it  to  the  parties  to  confent  that  an  order  might  be  ^"^s^'^  t't^'-if 

o  r        i  ••  •  --.  i-      power,  the  award 

made  by  this  court,  tor  the  appointing  a  receiver,  I3c,  and  m  is  totally  void, 
cafe  of  the  parties  refufal  to  confent  thereto,  the  requefting  the     [^505  J 
court  to  order  the  fame,  is  a  delegation  of  their  power,  which 
arbitrators  cannot  do  (2). 

And  to  be  furc,  if  they  have  delegated  their  power,  the  award 
is  void  for  the  whole. 

But  Mr.  Attorney  General  fays,  what  the  arbitrators  have  done 
in  this  refpe61:,  is  at  moft  but  furplufage. 

Yet  if  it  afFe61:ed  the  juftice  of  tiie  things  fubmitted,  it  would 
not  be  furplufage. 

But  this  feems  to  me  to  be  only  a  recommendation  of  the 
arbitrators  to  the  parties,  which  is  not  tying  them  down  to 
fubmit  that  a  perfon  fliould  be  fo  appointed,  but  leaves  them 
at  large  ,  and  if  the  parties  do  not  approve  of  this  fcheme 
why  then  it  is  fuplufage  only,  and  not  a  delegation  of  their  power. 

The  queftion  is,  Whether  the  arbitrators  awarding  that  the 
debts  due  to  the  partnerftiip,  when  received,  fhall  be  divided  in 
moieties  between  the  parties,  is  fufScicnt  j  and  I  am  opinion 

(1)  Winter  v.  Gaylic},  i  Salk,  75.  (2)  Lou'er  v.  Loxver,  i  Roil  2^^» 
MocLCu.  195.       C.     Cow.  329,  pi  20.  z<^/V.  251.  pi.  II. 
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LiKGooD  V.    it  is,  for  the  arbitrators  ha-d  no  controul  over  tLe  debtors  them- 
£ad£.       felves,  who  might  pay,  if  they  pleafed,  the  whole  to  one  of 
the  partners. 

Arbitrators  need  To  lay  it  down  for  a  rule  that  arbitrators  miifl  chalk  out  par- 
rot point  out     ticularlv  the  method  in  which  the  award  is  to  be  carried  into 

particularly  the  .  .  ,  ^ 

method  in  which  execution,  would  DC  too  nice,  and  overturn  a  great  number  os 
the  award  is  to    awards  I  for  if  this  do(B:rine  was  to  prevail,  fuppofe  one  of  the 
exe?ution/^^°    parties  (houkhreleafe  a  debt  due  to  the  partnerihip,  it  would  be 
[  5*^^  J       breach  of  the  award,  for  qui  dirimit  medium  dirimit  finem^  and 
the  other  party  could  have  no  remedy,  but  either  to  bring  an 
action  or  a  bill  for  carrying  the  award  into  execution,  which, 
would  make  it  endlefs,  and  no  award  could  ever  be  effedual  to 
fiiiiih  difputes  between  parties. 

I  cannot  think  of  any  other  method  the  arbitrators  could  have 
purfued;  for  though  it  has  beenfaid  at  the  bar,  that  they  might 
have  dire£led  the  parties  to  give  fuch  perfon  as  the  arbitrators 
fhould  appoint  a  letter  of  attorney  to  get  in  the  debts,  yet  this 
would  not  have  been  advifeable,  becaufe  if  the  perfon  fo 
deputed  had  proved  infolvent,  it  would  have  been  doubtful 
whether  the  arbitrators  themfeives  might  not  have  been  liable. 
Where  arbitra-  Xhe  laft  objection  is,  the  arbitrators  leaving  it  to  a  Mailer 
':a7e:::ht'  to  fettle  the  form  of  the  releafe. 

leaving  it  to  the 

couii;  to  give  du'cilions  to  a  Mafter  to  fettle  the  form,  does  not  vitiate  an  award. 

Now  the  general  rule  in  regard  to  making  awards  is  this  that 
arbitrators  fhould  award  each  party  to  give  a  releafe,  and  if  they 
do  not,  it  is  at  the  peril  of  the  parties. 

Here  it  is,  in  the  firft  place,  fully  and  completely  defcribed  in 
the  award,  what  the  parties  fliould  do  in  point  of  giving  re- 
leafes,  and  then  follows  the  reference  to  tJie  Mailer  to  fettle  the 
form. 

If  the  award  had  faid,  that  the  releafe  fhould  be  by 
the  court  firft,  and  then  the  arbitrators  would  confider  whe- 
ther they  {hould  order  a  releafe  between  the  parties,  this  would 
have  been  very  different,  and  I  fhould  have  inclined  to  think  it 
a  delegation  of  their  power,  and  the  award  confequently  void. 

But  here  they  have  awarded  releafes,  and  only  leave  it  to  the 
court  if  they  think  proper,  to  give  dire£lions  to  a  M after  to 
fettle  the  form  \  and  it  would  be  very  extraordinary  when,  I 
think,  the  arbitrators  have  done  all  that  is  necefTary,  and  there  is 
no  occafion  for  the  court  to  interfere  ;  yet,  becaufe  they  have 
faid,  we  leave  it  to  the  court,  therefore  I  mull  interpofe  merely 
for  the  fake  of  making  that  a  bad  award,  which,  without  my 
interpofition,  would  be  a  good  one. 

Upon  the  w^holel  am  of  opinion,  the  award  is  good  (o  a  com- 
mon intent,  and  the  pica  confequently  muft  be  allowed  again  ft 
the  general  account ;  but  the  plaintiff  is  not  precluded  at  the 
hearing  of  the  caufe  from  objedling  to  the  <iward  for  fraud  or 
partiality  iu  the  arbitrators* 
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Anotu  February  1 8,  1 742,  Flrjl  %eal  after  Hilary  Term,.  Cafe  305, 

AN  attachment  iflued  againfl  a  pcrfon  out  of  this  court,  and  where  an  at- 
the  {heriflPhad  the  body  in  cultody,  and  took  a  bail-bond  fachmenthis 
for  his  appearance,  which  he  delivered  to  the  plaintiff,  who  perfo'li,^andfhe 
moved  at  a  former  feal,  that  the  flieiiff  might  bring  in  the  body  \  ih^.-itf'takes  a 
and  the  court  made  a  rule  upon  him  to  Ihew  caufe  why  he  did  k>aii- bond  for  his 
not  bring  in  the  body. 

phi n tiff,  the 

•court  will  difcharge  a  rule  made  upon  the  flierifT to  fhcw  caufe  why  he  does  not  bring  in  the  body}  for 
the  plaintiff'  is  not  without  remedy,  as  he  may  move  on  a  cefi  cor^ui  returned  for  a  mcflenger  to  the 
county  where  the  pcrfon  lives  (i). 

The  counfel  for  the  fheriif  fhewed  for  caufe,  that  he  had 
delivered  over  the  bail-bond  to  the  plaintifr,  and  had  not  the 
cuftody  of  the  body  now. 

Lord  Hardnjoich  allowed  the  caufe  fliewn  by  the  fheriff,  and  dif- 
charged  the  rule  j  for  the  plaintiff  is  not  without  remedy,  as  he 
may  have  a  meffenger  into  the  county  where  the  perfon  lives, 
which  is  now  a  motion  of  courfe  upon  a  cepl  corpus  returned, 
though  formerly  the  court  allowed  meflengers  to  thofe  particular 
jurifdiflions  only  where  the  llieriff  had  the  amercements  thenv- 
Celves  5  but  the  rule  now  is  to  fend  a  meffenger  into  every  coun» 
ty  generally  without  any  reftri£lion. 

(l)  Fide  Anon.    I  Fern.    Ii6.    1 5 4.    2  Bro.  C.ha.  Rep.  iZi . 
Anon,  2  P,  /F.  301.   Jmiinfon  V.  Bel/her, 


Francis  Ernes,  Admin'i/iraior  of  h'h  Wfe  Elizabeth  EmeSy  Plaintiffs  Cafe  '^c6, 
Thomas  Hancock  Defendant,    Between  the  Seals  after  Hilary 
Term  1742  (l). 

CT^HOMAS  Hancoch,  grandfather  to  EUzaheth  the  plaintiff's  T*. //.  devlfes 

.late  wife  and  to  the  defendant,  on  the  2d  of  1729,  h?hadftlrei 

made  his  will,       reciting  that  he  had  furrendered  all  his  copy-  dered  to  the  ufe 

hold  lands  to  the  ufe  of  his  will)  and  did  thereby  give  and  ^[^^'^y' - 

**  devife  the  faid  lands  to  his  wife  Elizabeth  and  her  afligns  for  and  after  her  de- 

**  life,  and  after  her  deceafe  to  his  fon  Stephen,  till  his  grandfon  ceafe  to  his  fon 

"  the  defendant  Thomas  attained  the  age  of  23,  and  no  longer,  feJ{nX'„t  ^is''^^ 

and  fo  foon  as  his  grandfon  attained  that  age,  then  he  gives  grandfon  attain- 

"  it  to  his  faid  grandfon,  his  heirs  and  affigns  for  ever,  on  this  ed  the  ageof  23, 

"  condition  that  the  faid  grandfon,  his  heirs  or  affgns  fiould  pay  or  aJiainea  ""that 

**  caufe  to  be  paid  unto  his  grand-daughter  Elizabeth  Hancock  the  age,  gives  it  to 

hiin  and  his 

heirs,  on  condition  that  he  nays  to  .Elizabeth  Hancock  6pl,  wkhin  two  years  after  he  attains  23,  and  in 
default  of  payment  of  the  60  /.  then  the  teftatos  gave  EUz^abesb  Hancock  a  power  to  enter  and  receive  the 
*  rents  till  the  60/.  wa.;  paiU. 

The  teftator  died  foon  after  making  his  will ;  E/lxabftb  Hancock  mvried  the  plaintiff",  and  lived  till 
the  defenidant  attained  his  age  of  13,  but  died  wichi«  the  two  years  after  he  attained  that  age.  {^ord 
ilardu>)(k  decreed  the  60  /.  to  be  raifed  out  of  the  copyhold  landc,  and  to  be  paid  to  the  plaintiff". 

(:)  Reg,  Lib.  A,  1742,  fol.  229, 
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Emes  v.  fum  offixty  pounds  within  two  years  after  his  /aid  grandfon  aU 

Hancggk.        taitied  his  age  of  twenty-three,  and  if  his  faid grandfon  Jljould  hap* 

^*  pen  to  die  without  iffue  of  his  body,  then  he  gave  and  devifed  ths 

^•^  fame  to  his  fon  Stephen  Hancock  and  his  heirs  ^  on  condition  of  paying 
the  f am  of  one  hundred  pounds  to  Elizabeth  Hancock  within  one  year 
after  his  fn  Stepheji  Hancock  enjoys  the  faid premiffes  by  virtue  of 
this  lafl  devife;  and  his  will  further  wasj  that  if  his  faid  grand- 

**  fon  or  fon  fhould  make  default  in  payment  of  the  faid  fum  of 
fixty  pounds,  then  it  fJjould  be  lawful  for  his  faid  grandaughter 

**  Elizabeth  Hancock,  her  executors  and  adminiflratorsy  to  enter  into 
the  faid  premifies,  and  the  rents  thereof  to  receive  and  take 
till  the  fixty  pounds  fliould  be  paid." 

The  teftator  died  foon  after  making  his  will,  and  his  fon 
Stephen  proved  it:  Elizabeth  Hancock  married  the  plaintiff,  and 
lived  till  after  the  defendant  her  brother  attained  his  age  of  23, 
but  died  before  the  two  years  were  expired  after  his  attaining  that 
age. 

It  was  infilled  by  Mr.  ffilbraham  and  Mr.  Capper,  counfel  for 
the  plaintiff,  that  the  fixty  pounds  was  a  veiled  legacy,  and 
tranfmiiTible  to  Elizabeth^s  reprefentative. 

The  cafe  of  Lowther  verfus  Condon  6  June,  174T  (i)?  wpon  a 
rehearing  before  Lord  Hardwicke^  was  principally  relied  upon 
for  the  plaintiff. 

Mr.  Brown  for  the  defendant  infiRed  that  the  60L  fliould 
fmk  into  the  inheritance,  as  the  time  of  payment  was  not 
come. 

He  cited  Carter  v.  Bletfoe,  2  Fern,  617*  Tournay  veiifns  Tour-* 
nay,  Prec,  in  Chancery  290.  and  Hall  verfus  Terry,  Nov,  8,  1738* 
before  Lord  Hardwicke,  Vide  l  Tracy  Atkyns  ^02, 

Lord  Chancellor, 

All  thefe  cafes  depend  upon  circumilances'j  the  prefent  is  a 
particular  kind  of  cafe,  and  differs  from  all  the  others. 

Tk^  coj.rt  has  often,  in  thefe  cafes  laid  a  good  deal  of  weight 
upon  a  child's  dying  before  marriage,  and  before  the  portion  is 
wanted,  hut  h'tfo,  Ebzaheth  Hancock  was  married  fome  years  be^ 
fore  fhe  died 

What  is  the  opera  lion  and  eiTe£l  of  the  devife  in  point  of  law  ? 
I  take  It  to  be  a  conditional  limitation  f  2),  and  therefore  what- 
ever light  Elizab'  th  z.  'iied  thereby  is  a  legal  eftate. 
C  5*^9  ]  "Slie  need  net  have  rcfoned  here,  on  the  common  fuggeflion, 
that  as  none  hut  an  heir  at  law  can  take  advantage  of  a  condition 
broken,  that  fne  is  v/ithout  remedy  at  law  \  for,  upon  default  of 
payment,  it  is  f;-ecially  provided  for  by  the  will,  that  flie,  her 
executors,  and  adminiilrators,  lliall  have  a  power  of  entering  and 

(1)  Ante  127.  130.  S.  C.  Vins,  poll.  3'vol.  522  Vide  etiam  Hut- 

(2)  So  Wigg  V.  li^iggy  ante  i  vol.  chins  v.  Foy,  Ccm,  716.  Hodgfon  v. 
58?  Ti'.npall  v.  Brachau  Amb.  167.  Ravjfon^  i  Fef  47.  Emhrcy  v.  Manin, 
170.  I  Bro.  Cha,  Rep.  I  74.  S  C.    J'eale  Amb, 

y.  Tuchncr,  A?nb*  703.    Shei?na:t  v.  CoU 
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lioldlrig  till  fatisfied  (i)  :  Becaufe  Eiizakt/j  died  within  the  two  ^Em 
years,  is  it  cither  a  breach  of  the  condition,  or  an  excufe  for  not 
paying  the  fixty  pounds  ? 

It  is  faid  the  condition  13  become  impoITible:  but  I  am  of  opi- 
nion  it  is  not;  for  in  point  of  law  the  condition  fubfifts,  not-  fui^re  tirn-.-^  ^ 
withftanding  fne  died  within  the  two  years  :  Suppofe  a  bond  without  naming 
given  to  ^.  payable  at  a  future  time,  without  naming  his  exe-  l^^^H^^^'^^^ 
cutors,  adminiftrators  or  afligns,  why  if  ^,  dies  before  that  time,  that  time,  the 
his  executors,  though  not  named,  would  be  intitled  to  fue  upon  executors  will  - 

If  the  hufband  then,  as  admlniftrator  in  this  cafe,  could  re-  bond, 
cover  it,  even  at  law,  has  it  been  ever  heid,  that  becaufe  he  has 
a  legal  remedy,  therefore  equity  will  not  give  it  him,  but  ought 
to  adhere  to  its  ftrift  rules,  and  leave  him  to  law  ;  confider  what 
confuflon  this  would  make;  for  even  after  the  admiuiftrator 
has  recovered  a,  judgment  at  law,  the  defendant  would  have  a 
right  to  come  into  this  court,  upon  payment  of  the  fixty  pounds 
for  a  redemption,  and  this  would  occafion  a  circuity,  and  two 
fuits  inltead  of  on^,  an  inconvenience  which  this  court  always 
avoids. 

The  teflator's  appointing  two  years  after  his  grandfon  attained 
twenty- three,  for  raifing  the  fixty  pounds,  feems  to  be  done 
merely  for  the  conveiiie?ice  of  the  ejiate  (3). 

The  cafe  of  Tournay  verfus  Tounuri  comes  the  neareft  to  this  ; 
but  there  the  child  for  whom  the  provifion  was  made  died  very 
young,  at  five  or  fix  years  of  ao;e,  fo  that  the  portion  not  being 
wanted,  the  court  exercifed  a  difcretionary  power,  and  woidd 
not  raife  it. 

Here  is  a  further  circum  dance,  for  the  will  fays,  if  my  fahl 
grand/on  fiould  die^  &c*.     Vide  the  ^juords  of  the  ^jjiIL 

Suppofe  Thojnas  Hancock  hvid  died  within  the  two  years  (for 
if  he  had  died  after,  Elizabeih  would  have  been  intitled  only  to 
the  fixty  pounds)  and  the  money  had  not  been  paid,  and  he  had 
left  a  fon,  and  the  fon  had  likewife  died  witliin  the  two  years., 
and  then  Elizabeth  had  died  before  the  year  was  out,  which  tlie 
tefrator  had  allowed  to  Siepheti  H-ncoc}:  ror  pnymtnt  of  the  100 A 
would  not  the  plaintifl\  as  reprcf-ntalive  of  Elizabeth^  been  in- 
titled  to  the  too/,?  Molt  certainly  he  would;  and  the  cafe  of 
King  verfus  JFitherSy  Cafes  in  Lord  Taihcfs  time  il'j.  is  for  this 
purpofe  dire61:ly  iii  point;  and  from  hence  may  be  argued,  that  ^  5*0  ] 
the  intention  of  the  teftator  was,  that  his  grandaiigliter  Eh- 
zabeth  fliould  have  one  or  the  other. 

Upon  the  whole,  I  fee  no  equity  at  all  for  tai;ing  the  portion 
from  Elizabeth,  or  fending  her  reprefentative  to  law,  and  thi-re- 
fore  I  fhall  decree  the  fixty  pounds  to  he  raifed-out  of  the  copy- 
hold land^  and  paid  to  the  plaintiiYaccoiTiingly, 

(i)  Wig\.  Wig,  ante  1  vol.  3S2.  (3)  Vide  Z<7tc'/Z'ct  v.  Q;/.V<;?/,  nnte  1 29. 
Sherman  v.  Collins,  poll.  3  vol.  32::.  note.     Shcruian   v.  ColunSj  poll.   3  vol. 

(i}  4nQn*  1  «SWi.  170.  319.  note. 


510 


CASES  Argued  and  Determined 


Cafe  307.  Davvuent  xtxins  Walton y  February  22,  1742. 

Where  one  part-     B    H  E  queftioH  was,  if  a  bill  is  brought  agalnfl;  one  partner 
Ker  is  out  of  the    Jl    for  a  joint  demand,  and  the  other  is  not  amenable  to  the 
jartnerTefore    coMXty  being  out  of  the  kingdom  ;  whether  the  partner  before  the 
the  court  ihaii    court  (hall  pay  the  whole,  or  one  moiety  of  the  debt. 
rfV\>bTde-  Chancellor, 

roajid?'^^  ^         Upon  confidering  this  Ciile,  T  am  of  opinion,  that  the  partner 

before  the  court  ought  to  pay  the  whole. 
Inhere  a  defend-     This  is  analogous  to  the  proceedings  in  courts  of  law,  and 
ant  cannot  be     Hlcewife  in  this  court;  for  where  a  defendant  is  out  of  the  reach 

3Tiade  to  appear,     -  ,  1  1  t  .  1 

3t  amounts  to  the  court,  and  cannot  be  made  to  appear,  it  amounts  to  the 

fame  thing  as  if  fame  thing  as  if  the  plaintiff  had  taken  out  procefs  for  want  of  an 
laken^out^for^"  appearance,  and  carried  it  through  tht:  wjiole  line  of  procefs  to  a 
-want  of  an  ap-  fequcftration, 

pearance,  and 

carried  on  to  a  fe^ucftration. 

In  this  cafe  it  is  in  vain  to  take  out  procefs,  becaufe  the  joint 
debtor  is  out  of  the  kingdom. 
TOa^^ake  ex"  "^^  exception  for  want  of  parties  here,  is  in  the  fame  nature 
Options  fw*'  with  a  plea  in  abatement  at  law,  but  if  you  go  upon  the  merits 
want  of  parties,  there,  you  Can  never  take  it  up  again.  Now,  in  equity,  you 
of  ^t^^caufe^or  ^^^^  exceptions  at  the  hearing  of  the  caufe,  or  you  may 
ceraur,  but  you  demur  for  want  of  parties. 

cannnot  plead  it 

in  abatement  at  iaw,  after  you  hate  gone  upon  the  merits. 

At  law,  where  In  the  firfl:  place,  what  is  the  method  of  proceeding  at  law, 
ditor^^wiii  not'  ^^^^  joint  demand,  if  one  of  the  creditors  will  not  join  in 
join  in  the  ac-  the  adlion,  he  is  fummoned  and  fevered;  if  he  will  not  proceed 
tion,  he  is  fum-  jointly  after  fummons  and  feverance,  then  the  other  creditor  has 

jnonedandfcve- •'.    ,    '  , /.       ^  ri 

red,  and  the     judgment  quodfequaturfolunu 

other  has jugd- 

xnent  quod  fequatur  folum. 

Where  an  aaion  *  On  the  Other  hand,  if  there  are  two  joint  debtors,  the  credi-^ 

jsbroughtagainft  for  muft  bring  his  a£lion  againft  both;  but  if  one  only  appear?,^ 

o^s^'and'^one  ^"  "^^^  ^^^^  Creditor  carries  it  on  through  the  whole  line  of  procefs 

•niy  appears,  to  an  Outlawry,  againft  the  perfon  not  appearing,  then  he  may 

the  creditor  proceed  folely  againfl  the  other,  and  iliall  have  judirment  for  liiis 

may  nave  judg-  ■'^  P  „    i  r  •  i  •    i  i  i 

incnt  for  his  whole  dcDt  agamll  the  perfon  appearing,  and  judgment  only  by 
whole  debt  a-  default  againil  the  perfon  v/ho  does  nor  appear,  which  is  all  that 
pinftthe  per-        Can  do  with  rei^ard  to  the  latter;  for,  as  to  his  o;oods,  tl>ey 

ion  appearing,  ^^.,,0  to^/ 

and  by  default    are  forfeited  to  the  crown  upon  the  outlawry.. 

againft  the  per- 

1*  n  who  does  not  appear. 

[*5ii  ] 

(1)  V\^e  Co--ujpd  \\  Cr^yy  Pre.  Cha.  83.    1         Ai,  73.  S.  C.  Ro^cn 
Li..!c.;,  Hunb.  2o;>.. 

The 
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The  proceedings  upon  the  ad  for  making  procefs  in  courts  of  D^^rwekt  t. 
equity  efFedual  againft  perfons  who  refufe  to  appear,  5  G. 
2.  r.  25.  /.  I.  are  as  follows,  "Upon  the  defendant's  not  ap- 
"  pearing,  the  court  may  order  the  bill  to  be  taken /r^?  ro;;/^, 
*f  and  make  fuch  decree  as  fhall  be  thought  juft,  and  may  there- 

upon  iffae  procefs  to  compel  the  performance  by  an  immediate 
"  fequeftration,  or  by  caufing  the  polfelHon  of  the  eftate  or  ef- 
"  fe6is,  demanded  by  the  bill,  to  be  delivered  to  the  plaintiff,  or 

otherwife,  as  the  nature  of  the  cafe  firall  require." 

Before  the  a£l,  you  might  carry  it  on  through  the  whole  line 
of  procefs  againlt  a  defendant,  who  did  not  appear  to  the  fe- 
queftration, and  no  further  j  but  you  might,  notwithflanding,  fet 
down  the  caufe  againll  the  other  defendant,  and  have  a  decree 
for  the  whole. 

If  you  could  do  this  before  the  aft  of  parliament,  where  a 
perfon  was  in  the  kingdom,  but  obftinately  refufed  to  appear, 
much  more  ought  the  court  to  make  a  decree  againft  one  part- 
ner, where  the  other  is  out  of  the  kingdom,  that  an  account 
fhould  be  taken,  and  that  the  whole  which  appears  to  be  due  to 
the  plaintiff  fnould  be  paid  by  the  defendant,  the  partner  who  is 
brought  to  a  hearingj  and  his  Lordfhip  ordered  it  accordingly. 


Fitzef  verfus  Fitzer  and  Stephens^  February  22,  1742.         Cafe  308. 

LORD  Rivers  h-^  his  will  gave  an  annuity  of  50/.  a  year.  Lord  i?jWi 
during  life,  to  Catharine  Adair^  now  Fitzer,  the  plaintiff  will  gave  an 
m  this  caufe,  payable  quarterly,  and  by  a  codicil,  directed  that  ^""""^^  °(  ^pj* 

Ti  T  •    1      1    n      111       1  1-11  r-  to  the  plaintijf, 

all  his  lands  inould  be  charged  with  the  payment  or  it.  who  afterwards, 

in  1726,  mar- 
ried the  defendant  Fitzer  \  in  1728  they  agreed  to  part;  by  a  deed  of  feparation,  the  hufband  cove- 
nanted to  allow  her  14/  per  ann,  out  of  his  ©wn  eftate,  and  24/.  more,  to  be  paid  quarterly,  out  of  the 
annuity  of  50  /,  and  i2Aa  year  to  his  daughter,  by  the  plaintiff,  for  her  maintenance,  to  be  paid  quar- 
terly. 

The  bill  is  brought  againft  the  hufband,  and  Stephensy  a  creditor  of  his,  fmce  the  execution  of  the 
d*ed  of  feparate  maintenance,  to  have  the  truils  of  that  deed  performed.  Lord Hardnvicke  dur ted  ac- 
cording to  the  prayer  of  the  bill  as  againft  the  hu/hand ;  and  as  to  Stephens,  that  ht  Jhould  not  releaje  his  cla'nn 
upon  the  annuity,  till  the  plaintiff  had  paid  him  his  debt. 

In  1726  (he  married  tile  defendant  Fitzer^  and  in  1738  they  [  512  ] 
agreed  to  part,  and  by  a  deed  of  feparation  the  hufband  cove- 
nanted to  allow  her  a  feparate  maintenance  of  14/.  per  a?nu  out 
of  his  own  eftate,  and  24/.  more  to  be  paid  quarterly  to  her  out 
of  the  annuity  of  50/.  and  12/.  a  year  to  his  daughter  by  the 
plaintiff,  to  be  paid  Quarterly,  to  fuch  perfon  as  fhould  maintain 
the  daughter. 

The  bill  was  brought  by  the  wife  and  daughter  againft  the 
hufband,  and  againft  Sfephens,  who  is  a  creditor  of  the  huf- 
band's,  fince  the  executi^jn  of  the  deed  of  feparate  maintenance, 
and  to  whom  all  his  eftate  real  and  perfonal  has  been  affi^ned, 
purfuant  to  tlie  directions  of  the  infolvent  debtors'  a£l,  2  Geo*  2. 
Ct  22.  to  have  the  truft  of  the  deed  performed. 

It 


CASES  Argued  and  Determined 


FrxjER  t.  If;  was  infifted  by  the  defendant  Stephen^s  counfel,  that  ihf 
rx  i  izR,  ^,^g  ^  voluntary  deed,  being  made  after  marriage,  and  with  re"" 
gard  to  creditors  is  fraudulent  and  of  no  confideration,  and  clearly 
within  tlie  St.  of  13  E!i%»  c.  5.  T%uyfie^d>  cafe,  3  Co^  81.  and  Eq, 
Caf  Ah'.  i48«  were  cited  to  fhev/tliat  natural  love  and  afFedion 
is  no  confideraticn. 

For  the plainli fit  was  infixed  that  the  13  Eliz.  fays  only  that 
it  fhall  be  a  good  confideration,  and  not  a  full  and  adequate 
confideration  :  and  that  this  conveyance  if  for  a  good,  though  not 
an  adequate  one,  has  taken  it  out  of  the  flatute.  Vide  Jones 
rerfus  MarJJj^  Caf.  hi  Ch.  hi  Ed,  Talbofs  thne  64.  was  cited. 

They  argued  likev/ife  from  the  inconvenience  that  would 
arlfe  if  fuch  a  conflrudion  fliould  prevail,  as  is  contended  for 
by  the  creditor's  counfel,  becaufe  it  would  be  alrnoll  impoihblc 
to  make  a  fettlement  of  fcparate  maintenance,  that  would  be  of 
any  force,  which  though  they  are  not  defirable,  yet  are  too  often 
neceiTary  things,  for  the  hufoand  by  contracting  debts  afterwards 
would  have  it  in  his  power  to  defraud  the  wife,  and  deprive  her 
f»f  any  maintenance. 

'Ihe  true  conftrudion,  they  faid,  upon  the  ftatute  was,  that 
where  a  deed  is  merely  voluntary,  and  intended  as  a  fraud,  -that 
it  fnould  be  conGdered  as  fraudulent  againft  creditors,  but  where 
there  is  fome  confideration,  though  not  a  full  one,  that  it  fliould 
be  other  wife. 

The  creditor  had  Trim  in  execution  only  for  50/.  and  12  years 
afterwards  the  hufband  took  the  advantage  of  the  infolvent  debt- 
ors a£t. 

X^oRD  Chancellor, 

Have  you  any  inftanee  of  it's  being  held  in  this  court,  that 
a  conveyance  from  a  hufband  to  a  wife  without  any  pecuniary 
confideration  moving  from  the  wife,  has  been  held  to  be  good 
againll  creditors  ? 

C  5^3  J  Mr.  Attorney  General,  counfel  for  the  plaintiff^  faid  that 
indeed  natural  love  and  afFeclion  alone  would  not  be  a  con- 
fideration ;  but  here  there  is  a  very  good  one,  the  maintenance 
of  the  wife  and  daughter  ;  for  fuppofe  the  wife  had  inftituted  a 
fuit  in  the  fpiritual  court  for  alimony,  and  the  hufband  by  way 
of  defence  had  infilled  there  upon  his  deed  of  feparate  main- 
tenance, they  would  have  confidered  it  as  a  provifion  in  that 
court,  and  given  fentence  againfh  the  fuit,  which  (hews  that  the 
ecclefiaftical  court  do  not  hold  it  to  be  voluntary,  but  binding 
upon  the  parties. 

Lord  Chancellor, 

The  quelHon  is  with  regard  to  the  deed  of  feparation  in 
1738,  and  the  trults  declared  in  it,  whether  they  are  fraudu- 
lent within  the  13  Eliz.  againfl  the  defendant  Stephens  the  cre- 
ditor ( i). 


(ij  See  ante  i  vol.  15.    Rvjfell  v.  Hammond^ 


in  tlie  Time  of  Lord  Chancellor  Hardwicke. 


5^3 


It  Is  certain  that  every  conveyance  of  the  hufband  tliat  Is    Fitze*  v, 
voluntary,  and  for  his  own  benefit,  is  fraudulent  againft  ere-  ^^^^^.^J'J^^,^^*^^^^ 

(tMiOrS.  convcyanopf 

Confider  then  whether  this  truft  deed  Is  not  fo.  fi-rudutr"'^ 
The  plaintiff  before  marriage  was  intitled  to  a  rent-charge  of  agt'inlicr'editorr. 
50/.  a  year  for  her  life  from  Lord  Rivers's  eftate,  fliC  marries  Tho'  a  Jaufaand 
the  defendant  Fitzer,  and  for  fome  time  afterwards  they  lived  J'„^„\Xuit'hi"*^ 
together  as  man  and  wife,  and  though  the  hufoand  by  law  is  ^ife,  and  child, 
bound  to  maintain  his  wife  and  child,  yet  flill  the  funds  out  of  yet  the  funds 
which  the  maintenance  is  to  arife  are  liable  to  his  creditors.         out    which  the 

mi  .    1    •        r      1  •  n  r  JTiaintenaace  is 

This  being  fo,  he  conveys  the  annuity  to  truitees  to  lecure  to  arife,  are  lia- 
the  payment  of  24 L  per  ann,  to  the  Vv'ife,  and  12/.  to  the  bietohisae- 
daughter. 


It  has  been  infixed  on  the  part  of  the  plaintiff,  here  is  a  fuf- 
ficient  valuable  confideration,  though  it  was  admitted  on  all  hands 
that  natural  affedion  alone  is  not  one  5  but  I  by  no  means 
allow  this  is  a  confideration,  for  if  it  was,  a  hu(band  and  wife 
need  only  agree  to  put  fome  part  of  his  -eftate  out  of  his  power, 
by  vefting  it  in  truftees  for  her  feparate  ufe  in  order  to  defraud 
the  creditors. 

The  cafe  in  the  fpirltual  court  put  by  the  Attorney  General  is  The  dccrece^ 
UDiinUke  mifbehaviour  of  the  hufband,  and  is  the  determinalion  thefphituai 
of  a  court  of  juftice,  who  have  jurifdiftion  in  thefe  cafes:  be-  monyanV-" 
fides  their  decrees  for  alimony  and  maintenance  are  only  agpcinll:  maintcniance 
the  pcrfon  of  the  hufband,  and  do  not  affect  any  part  of  the  eilate,  ^5"  only-gamft 

r  i«r  lino  1-  the  perfon  of  iae 

^o  a5  to  take  it  irom  the  huiband  s  creditors.  huib.md,  buc 

aifea  no c  die 
hufband's  efbate  fo  as  to  take  it  from  his  crcdi:©ri, 

A  provifo  in  the  deed  of  feparate  maintenance,  that  if  the  v/ife 
contrails  debts  whereby  the  hufband  is  chargeable,  then  the 
deed  is  to  be  void;  fo  that  notwithftanding  this  deed  flie  may  [  514  J 
at  any  time  difavow  it,  and  take  up  goods  according  to  her  rank, 
for  here  is  no  covenant  on  the  pait  of  the  truftees  to  indemnify 
the  hufband,  but  refts  barely  upon  the  agreement. 

It  has  been  argued  for  the  plaintiff,  that  the  huPoand  is  de- 
livered from  the  burden  of  maintaining  his  v^Ife  and  daughter. 

But  here  is  no  covennnt  from  the  truftees  or  relations  of  the 
wife,  that  the  hufband  fhall  not  be  obliged  to  allow  her  a  greater 
maintenance,  or  that  ihe  hufband  fliali  be  difcharged  from  fuch 
maintenance. 

It  is  ftill  ftronger  with  regard  to  the  daughter,  for  fne  was 
an  infant  at  the  time  the  deed  v^'as  executed,  and  could  not  be 
bound  by  it  j  and  befides  the  father  by  nature  is  obliged  to  main- 
tain her;  fo  that  the  parties  are  not  bound  at  all. 

Then  confider  it  as  an  aiugp.ment  v/hich  the  hufband  himfelf 
■may  make  ufe  of  to  fence  agalnft  creditors,  and  confequently  it  is 
fraudulent. 

This  cafe  ftands  quite  abftra6!:ed  and  naked  from  any  cafes, 
where  there  may  be  a  covenant  by  relations  of  the  wife  to  indem- 
nify the  huiband  againft  debits  of  the  wife;  but  I  will  not  now 

determine 


514 


CASES  Argued  and  Determined 


FiTzER  r« 

FiTZKR, 

Conflderatlons 
are  not  to  be 
weighed  in  too 
nice  fcales* 


The  huftand 
during  the  co 
verture  had  a 


determine  what  the  conflrui^lion  of  even  fuch  a  deed  would  he^ 
with  regard  to  a  hufDand's  creditors  ( I }. 

This  is  not  Hke  the  cafe  of  Jones  verfus  Alarjhy  for  there 
100 L  was  paid  by  the  wife's  relations,  and  I  am  not  to  weigh 
confiderations  in  too  nice  fcales  (2}. 

The  next  thing  which  has  been  infilled  on  for  the  plaintiffs, 
IS,  that  fuppofing  no  fuch  deed  had  been  executed,  as  it  was  a 
rent-charge  of  the  wife's  before  marriage,  and  the  hufband  had 
become  a  bankrupt,  the  court  would  not  have  decreed  it  to  the 
aflignees  during  the  life  of  the  hufband,  unlefs  they  had  iirll 
agreed  to  fecure  fome  provifion  for  the  wife. 

This  is  the  cafe  of  a  freehold  of  a  wife,  and  devifed  to  her  for 
life,  and  during  the  coverture  the  hufband  might  have  a  legal 
remedy  by  diftrefs  for  the  arrears :  but  he  could  not  have  con- 
iegai  remedy  by  veyed  it  away  to  her  prejudice,  for  if  fhe  had  furvived,  fhe  would 
tllars  o^f  the"  ^^^^  ^^^^  intitled  to  the  rent-charge  again, 

annuity,  with- 

«»t  being  firft  obliged  to  make  a  proyifion  for  his  wife. 

Would  the  court,  where  this  is  the  cafe,  have  hindered  the 
hufband  of  his  legal  remedy  by  dlftrefs,  till  he  had  firft  made 
fame  provifion  for  his  wife:  I  apprehend  by  no  means  (3),  any 
more  ilian  they  would  do  it  where  a  man  marries  a  woman  feifed 
of  lands  in  fee. 

*  And  even  in  the  cafes  of  aflignments  of  bankrupts  eftates,  or 
In  the  late  cafe  of  Jew/on  verfus  Moulfon  ^  e  coii*  :  Ocl,  2']^ 
J  742,  vide  ante  417,  the  court  have  not  determined  that  credi- 
tors are  not  intitled  to  the  intereil  the  hufband  has  in  the  wife's 
chofe  In  action  during  his  life,  but  have  recommended  it  to  them 
to  allow  a  grofs  fum  to  the  wife  by  way  of  provifion,  and  to  take 
the  reft  to  themfelves  to  prevent  a  greater  trouble. 

His  Lordfhip  decreed  that  upon  the  plaintiff  Mrs.  Fitzer\ 
paying  the  defendant  Stephefis  the  remainder  of  his  debt,  that 
Stephens  fhould  releafe  all  his  right  to  the  anr.uity  to  the  truflee 
of  the  deed  of  feparate  maintenance. 

He  decreed  likewife  the  trufls  of  the  deed  to  be  performed,  as 
againft  the  defendant  Fiizer  the  hufband. 
Cofls  were  given  to  the  creditor  only. 


Creditors  in 
bankrupt  cafes 
are  intitled  to 
the  intereft  the 
hufband  has  in 
the  wife's  choje 
in  aSHon  during 
his  life. 

t'5'S  ] 


( I )  Butit  has  been  fince  determined,  that 
a  covenant  of  indemnity  to  the  hufband 
by  trurtces  againft  the  debts  of  the  wife, 
is  a  fufHcienr.  confideration  as  againft 
creditors.    Stephens  v.  Olive,  2  Bro.  Cha, 


Rep.  90.  King  v.  Brewer r  ibid.  93. 
Compton  v.  CoIliTifon,  ibid,  386. 

(2)  Middiecome  v.  Ma- low,  poft.  521. 

(3)  Jev^fon  V.  Moulfon i  ante  420,  itud 
references. 


Cafe  009.  ^ocre  verfus  Clarh^  February  22,  I742« 

Where youdraw  A  Bill  was  brought  by  a  lelTee  for  21  years,  under  thf  Dean 
the  jurifdiaion  J^\^  and  Chapcr  of  IVincheJler,  againft  a  Lord  of  a  manor,  and 
?rw,tou TJr^  the  tenant  of  a  particular  houfe,  that  it  might  be  pulled  down,  as 

have  all  the  •     v.  a' 

parries  before  the  court,  who  are  necdffary  to  make  the  determination  complete,  and  to  quiet  Uie  queition. 


in  the  Time  of  Lord  Chancellor  Hardwicke.  515 

It  ot(lru£led  the  plaintiff's  way  to  his  fields,  and  to  be  quieted  Poo«« 
in  the  poirefTion  of  the  way  for  the  future.  Clar*. 

The  defendant's  counfel  objected  for  want  of  parties,  becaufe 
the  Dean  and  Chapter  of  Winchefter,  who  are  the  owners  of  die 
inheritance,  are  not  brought  before  the  court. 

Lord  Chancellor, 

If  the  relief  can  be  only  temporary,  it  muft  be  left  to  law ; 
for  in  cafes  of  this  kind  the  court  will  not  interfere  unlefs  they 
can  make  a  lafting  and  permanent  decree,  that  fhall  for  ever 
quiet  and  fettle  the  right,  and  will  not  decree  it  for  a  particular 
term  only. 

The  plaintiff  here  might  as  well  have  been  a  tenant  for  one 
year  as  twenty-one,  or  even  a  tenant  at  will. 

If  the  queftion  was  concerning  a  right  of  common,  though  a 
leafeholder  might  cilabHfh  it  at  law,  yet  if  he  brings  a  bill  here 
to  effablifh  fuch  right,  was  it  ever  done  without  having  the 
owner  of  the  inheritance  before  the  court ;  the  fame  rule  holds 
upon  a  bill  brought  by  a  leffee  for  tithes,  or  for  eilablifhing  a 
modus  ( I )  *,  fo  is  the  pradlice  of  the  exchequer ;  for  the  gene- 
ral rule  is,  that  if  you  draw  the  jurifdidtion  out  of  a  court  of 
law,  you  muft  have  all  perfons  parties  before  this  court,  who 
will  be  necefTary  to  make  the  determination  complete  (2),  and  to  [5163 
quiet  the  queftion. 

The  cafe  of  Bujh  verfus  Weflern,  Prec.  in  Ch,  530.  is  differ- 
ent from  the  prefent,  becaufe  the  defendant  there  reiled  entire- 
ly upon  a  forfeited  mortgage,  and  did  not  fet  forth  who  the 
owner  of  the  inheritance  was,  or  pray  that  he  might  be  m>ade  a 
party  upon  the  whole,  this  is  a  good  objection  for  want  of 
parties. 

As  to  the  obje£l:ion  of  not  making  the  reft  of  the  freeholders  a  decree  agamft 
and  lefTees  of  the  manor  parties,  if  they  do  not  think  proper  to  the  lord  of  a 
difpute  the  plaintiff's  right,  the  plaintiff  is  not  obliged  to  bring  ^'^^^ 
them  before  the  court  j  but  if  they  fhould  not  fubmit  to  the  right  in  fee/or  free- 
he  claims  of  the  way,  a  decree  againft  the  lord  of  a  manor  will  holders  for  life, 
not  bind  copyholders  in  fee,  or  freeholders  for  life,  but  they  may  ""a^^g^^^^^i^ 
controvert  the  right  notwithftanding. 

(i)  Major  ofTork  v.  Filkin^ton,  ante  1  vol.  2%%.     (2)  'Pa-u^kt  v.  Bijhop  ofUncQln^ 

a?ite^  296. 


Shudal  verfus  Jehyll^  February  25,  1742.  Cafe  310, 

THE  bill  was  brought  againft  the  executors  of  Sir  Jofeph  Ak^acyof  ' 
JekyJl  for  a  legacy  of  1000/  ( i  )•  icoo/.  given 

Sir  Jofeph's  will  was  dated  the  ^th  of  May  1738,  foon  after-  if"'/^'^^^ 
wards  Mx.Shmlal  the  plaintiff's  late  huft)and  made  his  addrefies  plaintiff,  not 

fatisficd  by  th? 

500/,  given  upon  the  marriage  in  the  tcftatoi's  life -time-. 


(i)  It  does  not  appear  that  there  was  any  particular  time  appointed  for  pay- 
ment of  this  legacy. 


CASES  Argued  and  Determined 


Shudal  v.  to  her^  and  fome  time  in  July  following  applied  to  Sir  Jof'pt^ 
jEKxLL.  ^^1^^  ^^^g  j^^^  uncle  ( I ),  for  his  approbation,  who  being  fatisiied 
v/ith  the  match,  faid  he  would  give  him  500/.  but  as  it  was  not 
convenient  to  let  him  h^ive  the  money,  he  would  draw  a  note 
payable  to  him  on  the  2^th  o(  March  1739,  and  lodge  it  in  Mr. 
i//7A  hands,  to  be  delivered  to  Mr.  Shudal  after  the  marriage 
wa§  had,  (which  he  did  accordingly),  and  aifo  faid  that  he  would 
leave  fomethlng  to  his  niece  by  his  w^iil,  but  that  he  would  not  be 
put  under  any  obiigation  of  doing  it. 

Upon  the  i<^th  oi  Augiijl^  1738,  Sixjofeph  died  without  re- 
voking his  will,  and  the  very  next  day  the  plaintiff  and  Mr. 
Shudal  were  married. 

The  queflion  is,  whether  the  legacy  of  1000/.  given  to  the 
plainiiff  under  the  will  is  fatisiied,  by  the  500/.  given  upon  the 
marriage  in  the  teftator's  life-time. 

Mr.  Solicitor  General  for  the  plaintiff, 

Argued  that  this  cafe  is  not  within  the  general  rule  of  pre- 
fumptive  fatisfaftion,  for  when  it  has  been  fo  conftrued,  it  is 
where  the  bequefl  under  the  will  is  exprefsly  given-  to  a  daughter 
for  a  portion 5  and  cited  Haftop  verfus  PVlntmore^  i  P.  IV*  681. 
]*  ^17  ]  Here  the  legacy  of  1000/.  is  given  generally  to  the  plaintiff, 
who  is  the  teftator's  grand  niece  :  there's  no  ground  to  imagine 
that  becaufe  the  teftator  gave  500/.  in  his  life-time  to  the  huf- 
band,  he  intended  it  fhould  go  in  part  fatisfadion  of  the  plain- 
tiff's legacy.  Vide  Spinks  verxm  Cope,  Jan.  27,  I  742  (2).  Befides, 
the  note  given  to  the  hufband  was  by  no  means  for  her  benefit, 
for  it  might  have  gone  to  his  executors,  nor  was  there  any  fettle- 
ment  made  by  the  hufband  in  confideration  of  the  fum  fo  ad- 
vanced, and  he  is  now  dead  infolvent. 

Mr.  Attorney  General  for  the  defendant  the  executor  faid, 
that  as  the  teflator  was  confulted  on  the  match,  and  not  her  own 
father,  Sir  Jofeph  ftands  in  loco  parefitis,  and  confequently  from 
the  nature  of  the  cafe  it  was  intended  as  a  portion, 

A  ftrong  circumffance  to  fliew  his  intention  with  regard  to 
the  plaintiff,  is,  that  notwithftanding  the  teftator  had  given  to 
another  niece  Margaret  Hill,  a  legacy  of  1000/.  yet  upon  ad- 
vancing to  her  afterwards  500/.  upon  her  marriage,  he  told  his 
fecretary  Mr,  Mortimer,  that  now  fneihould  have  but  500/,  un- 
der the  will :  and  though  it  does  not  appear  that  he  expreff- 
ed  himfelf  in  the  fame  manner  upon  the  marriage  of  Mrs.  S/jut 
daJ,  yet  it  is  moft  natural  to  fuppofe  that  his  intention  was  the 
fame. 

The  Chancellor  made  two  queftions  in  this  cafe. 

Firft,  Whether  there  is  a  prefumption  of  fatisfa61:ion,  or  an 
nden^ption  of  the  legacy,  by  what  Sir  Jojlph  Jekyll  did  afterwards 
in  his  life -time. 

Secondly,  If  there  is  not  a  general  prefumption,  then  whe- 
ther there  is  any  thing  in  the  caufe  which  amoun  s  to  a  proof 
that  he  intended  it  as  a  fatisfa61;ion, 

(i)  She  was  great  niece  of  the  half       (i)  Anie  ^c^\.  S.  C» 
blood  by  the  mocner's  fide  to  Sir  Jofeph. 

2  This 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


This  muR  depend  upon  the  note,  and  the  evidence.  Shcdal  v. 

Sir  Jofeph  by  his  will  has  given  to  the  plaintiff  by  the  name  of  j^*'^'-^' 
Elrzaheth  Parfonsy  and  to  Ann  Purfons  her  fifterj  a  general  legacy 
of  I  coo/,  a-piece. 

About  ten  weeks  after  Mr.  Shuda!  acquaints  Sir  Jofeph  Jelyll 
with  his  intention  of  marrying  the  plaintiff,  who  approved  of  the 
match,  and  immediately  drew  a  note  for  500/.  payable  to  ^hii- 
da!  the  2^th  of  March  next. 

After  this  converfation,  and  the  giving  of  the  note,  it  appears 
to  have  been  the  intention  of  the  parties  to  have  married  in  a 
fortnight  or  three  weeks  at  fartheff. 

The  queftion  is,  if  there  is  any  prefumption  to  be  drawn  from     [  5 1 8  J 
hence. 

I  am  of  opinion  that  if  the  cafe  reflcd  here,  it  would  not 
create  a  prefumption  of  fatlsfa6tion  either  of  the  whole  1000/.  or 
part  of  it. 

The  general  run  of  cafes  is  upon  a  father's  making  provifion  by  VvThere  a  father 
way  of  portion  for  a  daughter  in  his  life-time  :  this  is  truly  faid  to  gives  a  legacy 
be  a  debt  of  nature  from  a  parent  to  a  child,  and  though  he  gives  ^"'{^jll^^^"^^]^^ 
a  legacy  generally  under  a  will,  yet  he  muff  be  underflood  to  mean  ^5^,  he  mu'ftfbe 
it  as  a  portion  j  and  therefore  if  he  gives  a  fum  afterwards  to  her  underftood  to 
upon  her  marriage,  it  is  for  the  fame  end,  and  confequently  an  J^^^mtas  apor- 

K         «         r  1     ^  ,    \  tion,  and  it  he 

ademption  or  the  legacy  (i  j.  afterwards  gives 

her  a  fum  on 
marriage,  it  Is  an  ademption  of  the  legacy. 

This  court  to  be  fure  leans  ftrongly  agalnll  double  portions,  or  Double  portions 
double  provifions,  and  whether  the  portion  given  in  the  life-time      ^'^'^  ^'^'^ 
is  lefs,  or  not,  is  no  ways  material  j  but  ail  thefe  cafes  differ  ex-  k^ns  agahift,^ 
tremely  from  a  bounty  given  by  a  remote  relation,  though  I  will  and  whether  the 
not  fay  but  there  may  be  cafes  between  collateral  relations  which  ^^g'^i^J^g^^'^^g 
would  be  con  fide  red  as  an  ademption;  for  fuppofe  a  child  to  ids  ornot.  Is  no 
be  an  orphan  without  father  or  mother,  under  the  care  of  a  ways  material, 
collateral  relation,  who  by  his  will  gives  her  a  legacy,  and  ex-  ph^nTs  under 
preffes  it  to  be  for  her  portion,  and  afterwards  makes  a  provifion  the  care  of  a  col- 
for  her  in  his  life-time,  I  ihould  be  inclined  to  think  this  an  ^^'^^''^^  relation, 

1  •  and  he  by  will 

ademption.  gives  her  ale- 

gacy,  which  is 

exprefied  to  be  for  her  portion,  and  af;erwarcls  provides  for  her  In  his  life  ume  j  Lord  Hardivich  in- 
clined to  think  this  would  be  aa  ademption. 

But  in  the  prefent  cafe,  the  plaintiff's  father  is  living,  and 
a  collateral  relation  only,  her  great  tmcle^  gives  her  a  general 
legacy  :  now  I  do  not  know  any  cafe  where  fuch  a  relation's  giv-  • 
ing  a  general  legacy,  and  afterwards  advancing  the  fame  p£;rfon 
in  his  life-time  has  been  held  to  be  a  fatisfaflion,  and  therefore 
differs  from  the  cafes  of  fathers,  or  grandfathers,  (landing  in  loco 
parentis  (2). 

The  chief  ffrengtli  of  this  cafe  depends  upon  the  fecond  quef- 
tion, whether  from  the  proofs  Vv^hich  have  been  read  it  appears, 
that  the  teftator  intended  it  as  a  fatisfa£lion, 

( I )  See  Bella/is  v,  UMvatt,  ante  l  vol.  (2)  Sphih  v,  Roh:ns^  ante  49  2.  Po^ivdl 
1426.  note.  V.  Cleaver,  2  Bro,  Qba.,  Rep.  500. 

Vol.  ir.  I  i  *  I  am 
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Sh^j»as-  r.        I  2.m  of  opinion  that  tlie  evidence  does  import  quite  the  con- 
jficyiL.      trary^,  and  parol  declarations  have  been  corjftantly  admitted  in  ail 

^"'^ai^rof  ^^^^^  ^'^'^^  ^  ^  ^ • 

iegacies  p'aroi  JAyll's  faying  to  S/judiii  that  he  ^vould  leave  the 

asckraiionsiiave  plaintiff  fomething,  but  that  he  would  not  lay  himfelf  under  an 
ffiSd  ^^'^^      obligation  to  do  it,  for  Oie  mud  take  her  chance,  imports,  that 

he  intended  to  give  her  a  legacy  by  the  will, 
f  5  1^  ]         But  how  is  it  poffible  for  a  court  of  juftlce  to  fettle  what 

was  the  quantum  the  teftator  intended  j  and  can  I  imply  that  he 

intended  to  leave  her  no  more  than  500/. 
Sappofe  a  fatlicr  Suppofe,  evcH  in  the  cafe  of  a  father,  he  had  given  500/. 
gives  a  daugluer  ^  daughter,  or  to  the  hufband,  as  a  portion,  and  had  faid,  at 
t]7j\nJJr~^'  ^^'-^  ('^niG  time,  I  will  leave  her  fomething  by  my  v/ill,  but  will 
i-Sage,  and  fays,  not  lay  myfclf  Under  any  obligation,  and  you  niuft  take  the 
I  w>,ii  leave  her  -      court  of  eqoitv  would  iiot  havc  held  tliis  to  be  an 

tr.y  will;  but     ademption  ol  the  legacy  under  the  wiU. 

»iU  not  oblige 

ny\idf  to  do  itj.tnj*  woulii  not  Jje  an  zdtm^uon. 

But  it  is  faid,  the  conftruclion  in  this  cafe  mull:  be  by  way.  of 
analogy  to  wliat  Sir  "Jofeph  Jehyll  lias  done  with  regard  to  ano- 
ther great  niece,  Mrs.  Mrirgarft  HilL 
Thp.  aUeiiR^a  But  tho\igh  fie  has  altered  his  will  5  as  to  one  perfon,  lean 
wjn^stooae^  never  take  it  to  be  an  evidence  of  his  intention  to  alter  the  le- 
b«  rakc!i  a>iara  gac?  of  a.noi'l)€r  pcrfoH  j  and  therefore,  the  inference  to  be 
evidence  of  the  draM/ii  from  hcuce^  makes  rather  for  than  againft  the  plain^ 

lefti&Jv-'s  inten-  ,■  rv 
tioh^  w  drer  the  ^ 
^rgacj  as'EO  anotlicf » 

As,  therefore,  I  am  of  opinion,  that  even  a  fatlier  giving  his 
daughter  a  portion  in  his  life-time,  and  accompanying  it  with  fuch 
declarations,  would  not  have  been  an  ademption  of  any  legacy 
bequeathed  to  her  under  a  -wiii,  a  fortiori  I  ought  in  this  cafe  to 
decree  the  executor  to  pay  1000/.  to  the  plaintiff,  with  intereft 
at  4/.  p£r  cent,  from  one  year  after  the  teftator^s  death  ;  I  flialf 
give  no  cofts  on  either  hde  (2). 

{i)  Rofe^ell  V.Bennett,  poll.  3  vol  77.    (2)  Reg.  Lib.  B.  1742,  fol.  184. 
Cafe  3110  Mlddhcome  vcrfus  Marhiv^  February  28,  1742. 


intitled  to  ^  Who  was  intltled  to  a  leafehold  eftate,  and  a  fliare  in  the 
Lianinfant,         refiduc  of  her  father's  pcrfounl  eftate,  amounting  to  500/. 


A. 

500  J 

*/hi] 

the  hajband,  by  marrics  during  her  infancy  the  hufband,  by  deed  after  marriage, 
i*'^^.'^",^e  ™that  ^^''^^^  ^'^^^  ^^^"^  father's  executors  that  the  500/.  lhall  be  fettled 
tLe'sco^^kali  her  feparate  ufe  for  life,  and  after  her  death,  to  the  iiTue  of 
betoherfcpcirate  the  marriage;  ami  in  the  deed  is  a  provifo  empowering  the  truf- 
a/L^h'-r'deatr'*  tees  to  advance  the  hulband  ail  cr  any  part  of  the  money  by  way 
tothe  iriuco/  Oilcan, 
the  iuam-jgc ; 

in  itj.;:  deed  ivas  a  provifo,  empowering  the  tnifl.ee  to  lend  a  part,  or  the  v/hole,  to  the  hulband  5  he  lent 
him  the  500/  ^nd  in  fourteen  mojiLhs  after  he  became  a  bajikrupCj  the  truftee  brought  hii  bill  to  be 
adniitt<?tl  a  creditor.  Lord  Hard'ivkki  dtc/ctd  ki  Jhould  come  in  as  u  creditor  under  ilt  cmmijj'.on  for  thu 
n:shtj  i>§  J?aid  t»  tkt  h*jband. 

la 
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In  purfutince  of  this  provifo,  the  truPcees  lent  the  hufband  all  Middlecomb 
the  money,  and,  fourteen  months  ufcer  the  execution  of  the  deed,  ^'  ^•'^'^^'^w. 
he  became  a  bankrupt. 

The  bill  is  brought  by  the  truHces  to  be  admitted  creditors     ^  520  ] 
under  the  commiffion. 

Tlie  defendant,  the  affignee  of  the  bankrupt,  infifts  this  was 
not  a  loan  by  virtue  of  the  provifo  to  the  hufband,  but  a  payment 
to  him  of  the  legacy. 

Receipts  were  produced  under  the  hufband's  hand,  for  mo- 
ney due  on  account  of  the  legacy,  one  of  which  was  before  the 
deed,  for  the  fam  of  one  hundred  pounds,  the  reft  after  the  exe-i 
cution  of  it. 

Lord  Chancfxlor, 

The  queftion  is,  Whether  this  deed  is  upon  fnch  a  confide- 
ration  as  to  prevail  againft  creditors. 

I  am -of  opinion  it  is;  for  if  a  man  marries  an  infant,  and  a  fettlem?nt 
makes  no  manner  of  provlfion  before  marriage,  a  fettlement  made  after  mar^ 
made  afterwards  is  ({ood.  where  there  is  no  proof  of  his  beini^  nageisgood, 

.    X  1      i         1       '  where  the  huf- 

mdebted  at  the  time.  baad  wasnotia- 

debted  at  the 
time,  and  the  wife,  when  married,  an  fntant; 

In  the  prefent  cafe,  it  is  very  far  from  being  an  unreafonable 
fettlement,  as  there  was  no  part  of  the  hufband's  eftate  fettled. 

This  is  not  within  the  meaning  of  the  1 3  EIiz»  which  confines 
it  to  fuch  conveyances  as  are  made  to  defraud  creditors  j  now  at 
the  time  this  deed  was  made,  there  was  not  fo  much  as  a  fingle 
creditor  ( i ) ;  fo  that  even  taking  it  at  law,  it  would  be  difficult 
for  the  creditors  to  come  at  it. 

If  there  was  any  doubt  as  to  the  time  of  the  execution,  it  might 
be  a  ground  for  diredling  an  iffue  but  the  evidence  is,  that  it 
was  executed  about  the  time  it  bears  date. 

This  being  fo,  if  you  confider  it  upon  the  general  equity  in  Neither  the  huf. 
this  court,  neither  the  hufband,  nor  any  perfon  (landing  in  his  band,  nor  a  per- 
place,  can  have  the  fortune  of  the  wife,  without  making  a  pro-  ^i^^e^^^n 

Vifion  (2).  hjve  the' wire's 

If  the  truftees  of  the  hufband  have  done  the  fame  thing  with  fortune  withouc 
regard  to  the  wife,  v/hich  tlie  court  would  have  obliged  them  to  J^^^Jf/  * 
do,  how  is  it  unreafonable  ?  For  though  I  agree  the  court  would 
not  have  dire£led  this  fettlement,  fuppofmg  the  hufband  had  any 
eftate  of  his  own  to  fettle,  yet  it  was  very  proper,  as  there  is  no 
confideration  of  the  hufband*s  fide,  and  as  the  court  would  have 
done  juft  the  fame  thing,  upon  the  Matter's  reporting  this  to  be 
the  circumftance  of  the  cafe,  there  is  no  ground  to  call  it  an  un- 
reafonable fettlement  (3). 

The 

(1)  RuJ/ell  V.  HammonJ,  ante  i  vol.  15.    22.    Broivn  v.  Jones,  ante,  i  vol.  190. 

(2)  Jen.vfon  Y.  Moulfon^  ante  420.  and    IFheekr  v.  C<«rv/,  Amb.  121,  IFardw, 
tlie  cafes  there  referred  to.  Shalleti  z  VeJ,  17, 

(1)  So  Mqqt  v.  Rjcauh,  Pre,  Cha. 
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^J^mIrlI^^i'^  '^^^  court  never  weighs  nicely,  what  will  be  the  particular  ad- 
If'a  feteement  ^'^^^^g^  onc  fide  or  the  other  under  a  fettlement,  if  it  is  jufl  in 
be  juft  b'gene-  general  ( I  ). 

rai,  a  particular  Though  after  the  execution  of  the  deed,  the  receipts  are 
given  as  for  a  legacy,  yet  it  muft  be  taken  to  be  upon  the 
footing  of  the  deed  of  truft,  and  therefore  I  muft  decree  the 
plaintiff  to  come  in  as  a  creditor  under  the  commifnon  for 
fuch  money  as  he  paid  to  the  huihand  after  the  deed  was  exe^ 
cuted. 


advantage  on 
one  fide  or  the 
other  will  not 
&tk'cO:  it. 


(i)  FiiZtr  V.  Fhzer,  31116514. 


Cafe  312.  Weed  vtxixiz  irianty  March  ^742. 

S.CcitediVef. 

A°father,  admi  -  H  E  plaintiff's  wife  was  intitled  to  the  refidue  of  her 

niftrator  durante  grandmother's  eftate  under  her  will,  and  iikewife  was  left 

hi"Xau^hte^r°^  executrix,  and  durante  minor e  a^tate  her  father  was  adminiftra- 
who  was  execu-  ^01"  •  time  of  her  marriage  with  the  plaintiff,  he  was,  by 

trix  andrefidu-  agreement,  to  have  800/.  from  the  father,  which  in  the  fettle- 
h7r  grandmo-  ^^^'^^  is  mentioned  to  be  a  portion,  and  in  confideration  of  natural 
ther's  eftate,     lovc  and  affeclion. 

agreed,  when 

fhe  married  with  the  plaintiff,  that  he  Should  have  800  /.  which  ia  the  fettlement  is  called  a  portion  :  Lord 
Hardwlcke  refufed  to  decree  an  account  of  tlie  grandmother's  perfonal  eftate,  as  fhe  had  been  dead  twenty 
years  \  but  dire6ted  the  father's  repiefentative  ftiould  account  for  his  perfonal  eftate  as  to  the  800  L 
©nly,  and  intereft  at  4  /.  per  cent 4  from  the  marriage. 


It  was  infilled  for  the  plaintiff,  that  he  is  intitled  to  an  ac- 
count of  the  refidue  of  the  grandmother's  eftate  from  the  re- 
prefentative  of  his  wife's  father;  and  that  the  800/.  paid  by  her 
father  upon  her  marriage,  was  not  in  fatisfa£lion  of  this  refidue, 
efpecially  as  it  is  exprelTed  to  be  given  for  natural  love  and 
afte£i:ion ;  and  as  the  father,  at  the  time  of  the  marriage,  was 
worth  at  leaft  8000/.  and  had  only  this  daughter  and  one  fon, 
his  counfel  argued  it  was  not  probable  he  meant  it  as  a  fatis- 
fa^lion. 

That  con£l:ru£live  fatisfa6lions  muft  be  drawn  from  circum- 
ftances. 

That  there  is  no  cafe  to  be  produced,  where  a  father  is  in- 
debted to  a  child  on  account  of  a  demand  under  the  will  of  a 
collateral  relation ;  that  before  the  demand  is  liquidated,  his 
giving  a  fum  as  a  portion  to  this  child  has  been  held  to  be  a  fa- 
tisfa£l:ion  of  this  demand :  for  this  purpofe  was  cited  Prec*  in 
Chan,  Chldley  verfus  Lee^  228.  and  Barnham  verdis  PhiUipSyhed.rd. 
T^hovit  a  year  ago  before  Lord  Hardwicke  ( 1 ). 

The  counfel  for  the  defendant  refted  chiefly  upon  the  parol 
d.''Ctarations  of  the  plaintiff  and  his  wife,  foon  after  the  marriage, 
|!iat  the  800/.  was  intended  both  as  a  portion,  and  a  fatisfac- 

(i)  ylvfc  215.  S.  C. 

"iion 
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tion  likewife  as  to  the  rcfidue  of  the  grandmother's  eftate,  and  Wood  v. 
the  de:::>rition^>  of  fix  or  feven  witnefies  were  read,  which  were  ^^^ANr, 
very  hi\]  fo  tiiis point. 

To  encounter  rhis,  op  t!  c  plaintiff's  fide  was  read  the  evi- 
dence of  the  fathers  u.e  iciraiioiis  before  and  after  the  marriage ; 
that,  he  faid,  his  mother  had  left  500/.  at  leaft  to  his  daugh- 
ter;  and  that  he  would  give  John  (the  plaintiff)  1000/. 
and  make  a  man  of  him ;  and,  not  above  fix  weeks  before  his 
death,  faid  to  the  plaintiff,  thou  knoweft  I  owe  thee  a  great 
deal  of  money,  and  thou  fhall  not  be  wronged  of  a  farthing. 

Lord  Chancellor, 

The  plaintiff  is  intitled;^  of  courfe,  to  v/hat  remains  due  upon 
the  800/. 

rhe  doubt  is,  whether  there  ought  to  be  an  account  taken  of  the 
grandmother's  eftate. 

it  am  oi  opinion,  there  are  no  grounds  to  dire£l  fuch  an  ac- 
count. 

If  I  was  to  do  it,  after  fuch  a  length  of  time  as  twenty  years, 
for  fo  long  the  grandmother  has  been  dead,  it  would  be  laying 
down  a  rule  that  muft  create  great  confufion. 

The  firfl  queftion  is.  Whether  there  is  a  prefumptlve  fatisfac- 
tion  of  the  legacy  to  the  plaintiff's  wife,  under  the  grandmother's 
wiliis  by  the  800/.  being  advanced  to  her  by  the  father  on  her 
tnarriage. 

I  do  not  think  any  certain  rule  can  be  laid  down,  but  the  cafes 
muft  depend  upon  their  particular  circumftances. 

There  are  very  few  cafes  where  a  father  will  not  be  prefumed     moft  cafes  a 
to  have  paid  the  debt  he  owes  to  a  daughter,  when,  in  his  ^^^^^^  ^'^^^ 

i-r     •         1       •        1       •  •  ^  r         1       1  ,  prefumed  to 

hre-time,  he  gives  lier  m  marriage  a  greater  lum  than  he  ov/ed  have  paid  the 

her :  for  it  is  very  unnatural  to  fuppofe  that  he  would  chufe  '^^^^    ^^^^  '^s  ^ 

to  leave  hlmfelf  a  debtor  to  her,  and  fubjea  to  an  account.  frhhlffe-tfrne 

he  gives  her 
a  greater  fum  inmarriape. 

The  word  portion,  to  be  fure,  may  imply  a  fortune  out  of  the  Por/iW,  not  only 
father's  eftate  ;  but,  on  the  other  hand,  it  relates  likewife  to  what  j^ntipiiesafortuue 
the  wife  brings  with  her  in  marriage,  and  anfwers  to  the  word  dcs  ther'seftaterbut 
in  Latin  *,  fo  that  it  is  as  properly  and  naturally  applied  to  this  m^y  alfo  reia 
fenfe  as  the  other,  and  no  argument  in  favour  of  the  plaintifi'is 

11  ir  1  -I-  i       r/-.      onngs  with  her 

to  be  drawn  merely  from  the  term  portion  being  made  uie  01  m  in  marriag?,  and 
the  marriage-fettlement.  anfwers  to  the  * 

word  dos  in  La- 
fin. 

*  As  to  the  cafe  of  Chidley  verfus  Lee^  the  ground  Sir  John  Lord  Hardivkke 
Tr^wr  went  upon  was,  that  the  hufband  knew  nothing  of  the  ^'xpieiied  hisdu"- 
legacy  to  the  wife  from  the  collateral  anceflor,  and  therefore  held  '^m^Jh-'^c'f- 
it  was  not  fatisfied  by  the  portion,  though  it  was  a  much  larger  o{Ck''.d!ey\.L:e, 
fum  thaji  the  legacy  :  but  I  muft  own  I  think  that  was  an  ex-  ^'^Jj^j'^J^,^^'^^  ■ 
treme  hard  cafe,  and  I  believe  I  fliould  have  been  inclined  to  de-  dined  to iinvs  " 
termine  itotherwife.  determined  ic 

The  other  cafe  was  Barnham  verfus  Phillips^  heard  before  me  °^^^"^'^^*  -1 
in  3741  ;r),  I  5^3  J 

(l)  Ante  215.  S.  C. 

I  i  3  Ther« 
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CASES  Argued  and  Determined 


Wood  v.         There  the  father,  a  freeman  of  London^  made  his  will,  and 

"RIANT-   -        _  T  ■ 


divided  his  eftate  according  to  the  cuftom,  and  the  dead  man's 
iJ^nT'^wfll  devifed  among  his  wife  and  children  ;  afterwards,'  in  his 

div'ided  his  '  life-time,  he  marries  one  of  his  daughters,  and  gives  her  looo/. 
eftate  according  which  the  court  declared  to  be  a  fatisfa£lion  of  her  orphanage 
Ind  devifed  the  ^^'^^  ^^^d  man's  part,  becaufe  it 

dead  man's  part   was  uncertain,  at  the  time  the  will  was  made,  to  what  fum  it 

among  his  wife     vi'Ould  amoUnt. 
and  children ; 

afterwards  he  gave  a  daughter  looo  /.  in  marriage  J  hel4  to  be  a  fatisfa<a:ion  of  the  orphanage  ihare,  but 
not  as  to  her  fiiare  in  the  dead  aian's  part. 

If  the  prefent  cafe,  therefore,  refted  upon  the  prefumption 
only,  I  fhould  be  of  opinion  that  the  800  /.  was  a  fatisfadlion  for 
the  refidue  under  the  grandmother's  will  (2). 

It  has  been  faid  the  legacy  was  unliquidated,  and  no  ac- 
count has  been  taken  of  the  grandmother's  eftate  to  this  day ; 
and  if  there  were  any  grounds  to  think  that  the  refidue  under 
her  will  was  more  than  the  fortune  given  to  the  plaintiff's  wife 
in  marriage,  it  might  be  a  reafon  for  dire£ling  an  account 
of  this  eftate,  but  500  /.  is  admitted  to  be  the  utmoft  amount. 

The  evidence  on  the  defendant's  fide,'  with  regard  to  the  de- 
clarations of  the  plaintiff  and  his  wife,  are  very  ftrong,  and  applied 
dirediy  to  the  point  of  fatisfa£lion. 

And,  on  the  other  fide,  there  are  only  loofe  and  general 
declarations  of  the  father,  that  he  was  indebted  to  the  plain- 
tiff. 

From  1735,  the  -^^^^  Chancellor  decreed  an  account  of  the  father's  perfonal 
time  Lord  eflate  as  to  the  800/.  only,  and  intereft  at  4/.  percent,  from 
came  to  the  marriage  againft  his  reprefentative  :  the  plaintiff's  counfel 

GreatSeal,  the  ^,        ^°ir  »  i         r  ^  ' 

court  have  never  prcfied  very  much  for  5/.  percent*  but  trom  1725,  the  time 
direaed  more  Lord  Chancellor  King  had  the  feals,  the  court  have  never  di- 
«;"f„L{^i„   reaed  5 (3;. 

thcfe  cafes. 

(2)  So  Machdonvet   v.  Halfpenny y   2  Barret -v.  Bedford,  i  Vtf.  t^ig.  Hanhury 

Vern.   484.     Seed  v.  Bradfurd,    I   F'ef.  v,  Hanbiiryy  z  Bro.  Cha.  Rep.  rt^i^z,  i^zg. 
501.     Contra  Semb,    D afield  v.  Smith,         (3)  Vide  Guillam  v.   Holland,  ante 

2  J^ern.  258.    Chidley  v.  Le.e,  Pre.  Cha.  343. 
228.    Crompten  v.  Sale,   2  P.  /F.  553, 


Cafe  313.  Vaillant  ytiias  Dodemeady  March  4,  1 743,  at  Lord  Chancellor'' s 

[  524  ]  houfe. 
S.  C.  poft.  546. 

The* defendant  '^J^  H  E  bill  was  to  be  rchevcd  againft  a  collufive  affignm'int 


havingexamined  JH  made  by  the  defendant  Dodemead  of  a  leafe  to  one  Laf^ 
Mr.  Br :j}(nu,  his  cells^  a  prifoucr  in  the  Fleet y  in  order  to  avoid  paying  a  ground 
the'plli'nti'ffex-  ^eut  to  the  plaintiff;  the  defendant  Dodemead  hdidi  examined  Mr. 

hibited  intcrro- 

gatoiies  for  crofs  examining  him,  to  which  be  demurred)  for  that  he  knew  nothing  of  the  matters  in- 
quired of,  except  what  came  to  his  knowledge  as  the  defendant's  clerk  in  court,  or  agent:  Lard  Chart' 
Cfllor  ov^r- ruled  tie  demurrer,  and  ordered  bbn  to  anfiver  the  intirrcgaiorku 

BriJloiO^ 


in  the  'Time  of  Lord  Cliancellor  Hardwicke. 
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Bn/Iow^  clerk  in  court  in  the  caufe,  who  demurred  to  the  plain-  Vaulant  v. 
tifr  8  interrogatories  on  a  crois  examination. 

The  denurrer  was,  for  that  he  knew  nothing  of  the  feveral 
matters  inquired  of  by  the  interrogatories,  befides  what  caine 
to  his  knowledge  as  clerk  in  court,  or  agent  for  the  defendant, 
in  relation  to  the  matters  in  queftion  in  this  caufe,  5ind  therefore 
fubmitted  to  the  court,  whether  he  (liould  be  obliged  to  anfwer 
thereto. 

Lord  Chancellor, 

Thefe  demurrers  ought  to  be  held  to  very  flri£l  rules  ;  I  am  of  This  demurrer 

opinion  there  are  feveral  objections  to  this  demurrer,  I  think  it  i°^ulh\°^tJ"cou! 

covers  too  much,  and  is  very  loofely  drawn,  for  all  demurrers  of  elude,  that  he 

this  fort  ou'jht  to  conclude,  that  he  knew  nothing;  but  by  the  in-  k^^i^w  nothing 
r        .  ^  ^         ^  but  br  the  in- 

formation oi  his  client.  ^  ^  ^  formation  of  hi. 

TfjeJirJI  ohjeEtlon  made  againft  this  demurrer  is,  That  it  ap-  client, 
pears  in  this  cafe,  that  the  matters  inquired  after  by  the  plaintiff's 
interrogatoies  were  antecedent  tranfaClions  to  the  commencement 
of  the  fuit,  the  knowledge  whereof  could  not  come  to  Mr.  BriRoiv^ 
as  clerk  in  court,  or  folicitor. 

The  fecond  ohjeBiotiy  That  this  is  a  crofs  examination,  and  Where  at  law 
wherever  at  law  the  party  calls  upon  his  own  attorney  for  a  ^^T^^ 

ri  T        r  ^  r  •       \  '         1  i  oi       "P^"^  ^'^  attor- 

witneVs,  the  other  iide  may  crois-examme  nim,  but  that  mull  be  ney  for  a  wit- 
only  relative  to  the  fame  matter,  and  not  as  to  other  points  of  the  ^^^^^  other 

r  Ade  may  crofs- 

Cauie.  ^    ^  examine  him  to 

The  third  ohjeFiion^  That  it  is  too  general  j  for  the  words  are,  the  point  in  the 
that  he  knew  nothing  but  as  clerk  in  court,  or  agent, 

Now,  the  v/ord  agent  is  very  extenfive  and  uncertain,  for  no  Counfel,  folkl- 
perfons  are  privileged  from  bting  examined  in  fuch  cafes,  but  ^°''»  attorney, 
perfons  of  the  profelfion,  as  counfel,  folicitor,  or  attorney,  for  leged  from^being 
an  agetit  may  be  only  a  fteward,  or  fervant.  examined  ii^ 

*The  fourth  ob/eBion.Th'dt  one  of  the  interroofatories  was  an  en-  but 

-1  r.ijirrr  not  an  agent. 

quiry  concerning  the  proving  oi  the  deeci  or  alhgnment,  which  was  r  *  j-  2  -  1 
exhibited  •,  I  am  of  opinion,  that  he  ought  to  anfwer  to  this,  ^  ■>  J 
though  he  fhould  be  privileged  as  to  other  matters. 

Lord  Hard%cic}e  feemed  chiefly  to  rely  on  the  cafe  of  the  ^jj/^^,  ongoing 
South- fea  Company  and  DolUffe  (i),  which  was  this  :  Mr.  Doiliffe,  abroad  asafu-  ' 
upon  his  goinjy  abroad  as  fupercarjijo  to  the   Soath-fea  com-  percargo,  by  ar- 

^1-^         .-1  1-  r         -R/T     tides  covenant- 

pany,  entered  into  articles,  wherein  was  a  covenant  from  Mr.  ed  with  the 
Dollrffe^  not  to  demur  to  any  bill  the  Company  fliould  bring  wnth-  Soutb-Jea  com- 
in  two  months  after  his  return  to  E?ipland^  which  time  was  alter-  P^'^y^^  \\om\^ 

^       r  t  o        *  jjot  demur  to 

ed  to  fix  months.  any  bin  they 

might  bring 

within  two  months  after  his  return^  which  was  altered  afterwards  to  fix  :  Gamhlerj  who  drew  the  arti- 
cles, demuiTed,  as  counfel  to  the  company,  to  DoIIiffe's  examining  him  j  the  dmurrer  over-ruUd,  for 
that  what  he  kn(rtv  xva^  as  the  coK-vcyancer  otJy, 

Mr.  DoUiffe  wanted  to  examine  Mr.  Gamhiery  who  had  fettled 
the  articles  touching  the  time,  which  Mr.  DolUffe  fuggefts  was 
altered  without  his  privity  or  knowledge. 

Mr,  Gamhier  demurred,  as  being  counfel  for  the  Company,  but 
the  demurrer  was  over-ruled,  for  that  what  he  knew  was  as  the 
conveyancer  only. 

(0  2  /v.  377.  S.  C. 

I  i  4  It 
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Vaillant  v.  It  was  heard  before  Lord  Chancellor  King^  and  Lord  Hard^ 
DoPEMEAD.  ^.v^^wascounfelinit. 

For  the  plaintiff  was  cited  Cz/r^j*  verfus  Pklering^  Ventr^  197.* 
Lord  Chancellor  over-ruled  the  demurrer  ( i ). 

*  A  jolic'itor  "ivas  prsditced  concerning  a  rajure  of  a  clavfe  in  a  zviU,  fuppojed  to  be  done 
hy  his  client  I  but  it  appearing  that  this  difcovery,  of  which  he  was  new  about  to  give 
evidence,  had  been  made  before  the  retainer  of  him  as  foiicitor,  the  court  were  of  opinion, 
that  he  jnight  be  fwornj  ot'.ervvife,  if  h'e  had  been  retained  his  folicicor  before  j  the 
fame  law  of  an  attorney  or  couniel.  Cutts  verfus  Pickering,  Ventr.  iQ-j.  See  the 
queftion  refpctting  the  examination  of  the  profefiion  fully  djicuPied  in  Rajn.  Read,  on 
ftat.  1775,  4^0,  p.  III.    12        38.  B.  a. 

(il  So  if  a  coanfel  or  attorney  con-  refufe  the  reading  his  depofidon.  Mad- 
fent  CO  be  examirxcd,  the  court  will  not    dock  v.  Maddock,  i  rej.  62. 


Cafe  3  1 4,          ,  Godwin  y^xi\x%  W'lPj more y  March  10,  1 742. 


The  father  of 
the  ■;  l.\intiff''s 


A Bill  was  brought  by  a  widow  for  a  cuflomary  eflate  in 
land  at  IV orcefter  y  the  huro-ind's  father  bought  the  lands, 
liu/bund  bought  whlch  werc  convevcd  to  him  and  Z).  and  the  heirs  of  the  father  \ 
hoM  Tands^'"'   t^.e  fither  dies  after  devifmg  the  lands  to  the  hulhand  in  tail ;  D. 

which  were  con-  ^urvivcd  the  hulbaud. 

vcyed  to  him  and 

D,  and  the  heirs  of  the  father,  who  dies,  after  devlfing  the  lands  to  his  fon  In  tail,  wh©  dies  j  living  D, 
the  pj  lintifflays  the  cuftom  for  the  whole,  as  her  fres  bench.  Lord  Hardivicke  faid  this  was  a  demand 
*/  ctifomary  doiucr  out  of  the  trufi  of  a  freehold  efatCj  and  dijmijjid  her  bill. 

[  526  3      The  cuftom  is  laid  for  the  wife  to  have  the  whole  lands  as  her 

free  befich* 

Lord  Chancellor, 
That  a  wife  is       It  is  an  eftablifhed  do^lrine  now,  that  a  wife  Is  not  dowable  of 
not  dowubie  of    ^  truft-cftate  ;  indeed  a  diftindion  is  taken  by  Six  Jofeph  Jekyll^ 
now  fin^efta^ vcrfus  SuttoH^  2  P.  W^.  708,709.  in  regard  to  a  truft, 
bii/hed  doclfinc  where  it  dcfcends  or  comes  to  the  hulband  from  another,  and 
is  not  created  by  himfelf-,  but  I  think  there   is  no  ground 
for  fuch  a  diftin6lion,  for  it  is  going  on  fuppofitions  which 
hold  on  both  fides  ;  and  at  the  latter  end  of  the  report.  Sir 
Jofeph  Jekyll  feems  to  be  very  difBdent  of  it  himfelf,  and  ref- 
ted  chiefly  on  another  point  of  equity,  fo  that  it  is  no  authority  in 
this  cafe. 

Ill  Banhs  verfus  there  is  a  late  authority  in  dlre£l  contradi6lion  to  the  dif^ 

.Surtotj,  Sir  Jo-  tin6lion  above-taken  in  Banks  verfus  Sutton,  the  cafe  of  the  At^ 
Jcph  Jekyll  took  ^        General  versus  Scott  before  LoxdTalkt,  Caf,  in  Eq.  in  Lord 

regard  to  a  truft,  ^albot  S  time^  I  3  8 . 
when;  itde- 

Icends  to  the  hufband  from  another,  and  not  create^  hy  himfelf;  but  Lord  Talbot  afterwards,  in  the  cafqj 
•f  the  Attorney  General  verfus  Scatty  determined  dircfSlly  contrary  to  this  dii^indion. 

In  Vernon^ s  cafcy  4  Rep»  i ,  a  wife  was  held  not  to  be  dowable  of 
a  ufe,  before  the  ftatute* 

(i)  Colt  v.   Co//,  1   Cha.  Rep.  254.  anie  I  vol.604.    Dixonv.  Savilky  i  Bro, 

Jio/to//il^j/ V.  Lord  Fai)fax,  Fre.  Cha.  -^^S.  Cha.  Rep.     326.    Vide  Hdl  v.  Adam 

Cha;Ahi  v  Chaplin y  3  P.  W.  234.     Key-  ante  208, 

poldi  V.  Mijfmg  and  Robinjon  v.  2h;:guc,  cited  I  think 
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in  the  Time  of  Lord  Chancellor  Hardwicke.  526 

I  think  the  wife  here  cannot  have  the  cuftomary  dower.  o-  7>win  v. 

The  only  cafe  for  the  plaintiff,  is  Otivay  verfus  Hudfon,  2  '^^^^^mor^. 
Vern,  583.  there  it  was  free  bench,  and  is  fo  called  here,  but 
appears  plainly  to  be  only  cuftomary  dower. 

Free  bench  is  merely  a  widow's  eftate  in  fuch  lands  as  the  huf-  itisadylngfeif- 

band  dies  feifed  of^  not  that  he  is  feifcd  of  during  the  coverture,  edof  thehuf- 
J  •/  band,  and  not  a 
as  dower  is.                                                                                  ^  feiiin  during  the 

coverture,  which  intitles  the  widow  to  her  free  bench- 
There  were  many  circumftances  in  the  cafe  in  2  Vern,  583. 
and  it  was  decreed,  on  the  endeavour  of  the  hufband,  to  get  the 
legal  eftate  furrendered,  and  refufal  of  the  truftees,  and  ground- 
ed on  his  will  j  but  as  to  the  general  dodrine  at  the  latter  end, 
that  is  not  warranted  by  the  decree. 

The  demand  here  is  of  cuftomary  dower  out  of  thetruft  of  a 
freehold  eftate,  the  legal  eftate  ftanding  out  in  D,  Lord  Hard- 
wide  difmiffed  the  bill,  but  without  cofts. 


Ex  Parte  Bemiet,  March  29,  1743.  Cafe  315. 

[  5-7  ] 

LING  0  0  D  being  indebted  in  feveral  large  fums  of  money  v/here  a  creditor 
to  Bennett  and  there  being  fome  difpute  as  to  the  quantum  for  1700/.  agrees 
of  the  debt,  Bennet.  who  apprehended  Li n zood  {0  hQ  ?i  ic\i\\n^  wjth  hjs  debtor, 

'  Oa  faihng  man, 

man,  came  to  an  agreement  with  mm  m  174I5  to  reier  the  to  take  eleven 
difpute  to  arbitration,  and  articles  were  accordingly  entered  killings  in  the 
into,  by  which  it  was  agreed,  to  leave  to  arbitrators  the  adjuft-  paid"by  inftal 
ing  the  fum  that  fhould  be  due  to  Bennet^  which,  when  it  ments  j  and  the 
fhould  be  fo  fixed,  Bennet  was  to  take  of  Ling&od,  at  the  rate  ^'^^ 
of  eleven  fhillings  in  the  pound  only  ;  the  arbitrators  awarded  becomesTb"nk- 
1700/.  to  be  due  to  Bennet,  out  of  which,  dedu£ling  nine  ruptj  Lord 
Ihilllnsfs  in  the  pound,  in  purfuance  of  the  articles,  there  re-  f^^'^f^f-^e  was 

.     S       „.  L-r  1  -J  E)        /i-rti    inchned  to  thmk 

mamed  948/.  IJ-.  which  was  to  be  paid  to  Bem^et  by  mltal-  the  1700 /.and 
ments  of  25/.  every  quarter  of  the  year.    Lingood  paid  the  firft,  not  the  amount 
and  for  the  fecond,  gives  Bennet  two  notes  payable  at  a  future  ti^jfonly^mf^ht 
day,  which  Bennet  accepts,  but  before  they  were  due,  Lingood  he  proved  under 
becomes  a  bankrupt.    Bennet  infifted  before  the  commiftioners,  the^commiiTKm 
that  he  had  a  right  to  prove  his  whole  debt  of  1700/.  but  the 
commiftioners  doubting  whether  he  ought  to  come  in  as  a 
creditor  for  any  more  than  the  compofition  of  948  /.  I  s.  and 
refuftng  to  admit  him,  even  for  that  fum,  unlefs  he  would 
give  up,  for  the  benefit  of  the  creditors  in  general,  feveral  bonds 
entered  into  by  Lord  Clanriclard^  and  others,  to  Lingood,  and 
by  him  delivered  to  Bennet  as  a  farther  fecurity  •,  he  petitioned 
the  Chancellor  upon  both  thefe  points,  to  be  let  in  under  the 
commiftion  for  his  whole  debt  of  1700/.  and  to  keep  the  bonds 
jiotwithftandlng. 

Lord  Chancellor, 

The  queftion  is.  Whether  Bennet  ought  to  be  admitted  a  cre- 
ditor for  948/.  IX.  only,  which  is  the  fum  due  upon  the  compo- 
CUQUpr  for  the  whole  1700  /, 


Ex  Parti 

B£]NNKT» 


tvf.ere  a  credi- 
tor agrees  to  take 
lefs  th  in  his 
debt,  provided  it 
be  paid  precifcly 
at  the  day,  and 
the  debtor  fails 
of  payment,  the 
general  rule  of 
cq.uity  is  that  he 
cannot  be  re-^ 
licved. 

The  reafon  it\'hy 
commiffioners  of 
bankrupt  com- 
pute intereft  on 
debts  no  lower 
f  hati  the  date  of 
the  commilTion, 
Js  becaufe  it  is  a 
dead  fund. 
"Under  old  aits 
©f  parliament)  a 
man  was  conlt- 
dered  as  guilty 
of  a  crime  or 
tort,  in  be- 
toming  a  bank- 

FHpt 
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Bentiet'^  acceptance  of  the  two  notes  from  Lingood^  iiiileaJ 
of  the  money,  is  a  waver  of  the  particular  default  in  the  pay- 
ment of  this  inftalment :  But  then  the  queftion  is,  with  regard 
to  the  defaults  which  have  been  made  fince  Ungood  became  a 
bankrupt. 

Now  the  general  rule  of  equity,  wifh  refpeft  to  compofi- 
tions  of  debts,  has  been  rightly  laid  down,  that  the  court  will 
not  difpenfe  with  the  point  of  time  in  compofitions  ;  for  where 
a  creditor  agrees  to  take  lefs  than  his  debt,  lo  that  it  be  paid 
precifely  at  the  day,  and  the  debtor  fails  of  payment,  he  cannot 
be  relieved.  Eq-.  Caf,  Abr»  28.  feEl\  3.  This  was  in  the  cafe 
*  of  common  creditors  and  debtors :  But  the  quePuion  here  i?, 
between  a  creditor,  and  a  debtor  who  becomes  a  bankiupt, 
by  which  other  perfons  are  interefted,  the  creditors  at  large. 

Commiirioners,  after  a  man  becomes  a  bankrupt,  compute 
intereft  upon  debts  no  lower  than  the  date  of  the  commiilion,  be- 
caufe it  is  a  dead  fund,  and  in  fuch  a  fliipwreck,  if  there  is  a 
falvage  of  part  to  each  perfon,  in  this  general  lofs,  it  is  as  much 
as  can  be  expected  ( i ). 


But  then  the  cafe  of  a  compofitioiJl  differs,  for  it  is  broke 
by  the  default  of  the  debtor,  as  he  is  guilty  of  a  crime  and  a  tort 
in  becoming  a  bankrupt  j  and  though  the  g;enius  and  turn  of 
bankrupt  atSis  is  altered  of  late,  yet  it  is  by  the  old  a6ls  of  parlia- 
ment Gonfidered  as  a  wrong  (2). 

Therefore,  whatever  the  accident  is,  which  happens  to  the 
debtor,  it  (hall  not  afFefl:  a  creditor,  who  has  compounded  to 
take  a  lefs  fum.  than  the  original  debt. 

Upon  the  reafon  and  juftice  of  the  thing,  it  v/ould  be  very 
hard,  after  Mr.  Bennet  had  agreed  to  reduce  his  debt  to  eleven 
{hillings  in  the  pound,  that  he  fhould  not  be  adm.itted  to  prove  the 
whole  1700. 

Next  queftion.  As  to  the  bonds  delivered  to  Bennet  by  Lin- 
good^  before  his  bankruptcy. 

If  it  had  been  a  mortgage  afligned  to  Bennet^  I  fnould  have 
direcSled  the  mortgaged  premifles  to  be  fold,  and  if  the  produce 
arifmg  from  the  fale  had  not  been  fufficient,  I  would  have  order- 
ed that  Benvet  ftiould  be  admitted  under  the  commiilion,  as  a 
creditor  for  the  deficiency. 

The  doubt  is,  Whether  he  can  be  admitted  to  prove  the  whole 
fum,  unlefs  he  will  deliver  up  the  bonds. 

I  do  not  remember  this  cafe  has  ever  come  before  me  fince  I 
have  had  the  feals. 

If  they  had  been  joint  bonds  from  the  bankrupt  and  another 
perfon  to  Beniict^  he  might  have  come  in  for  his  whole  debt  un- 
der the  commllhon,  without  being  compelled  to  deliver  up  fuck 
joint  fecuritics,  as  he  was  entitled  to  get  in  what  he  could  from 
the  co-obligor. 


( 1 )  See  Bromeley  v.  Gooderc^  ante  t  vol. 
^9.    hr<jtiicley  v.  Childf  ibid.  25^* 


(2)  Bromky  v.  GcoderCf  ante  i  vol.  77. 

1  d6 
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I  do  not  ?!  i  Ai:eVv  dcre'^mine  the  point  now,  bur  will  dircCt 
the  C' ■  ainiiiior.ers  to  lo-uire  what  has  been  recL-lved  by  the  cre- 
ditor P's.r,  Brnnef  f\or\  thcfe  ocnds,  and  to  xtat';-  likewife  the  na- 
ture of  th:;i7i,  and  to  certify  the  fame  to  the  court. 


Benmt  verfus  Le^^^  March  23,   1 742,  ^ipon  a  Petition' for  a  Bill  of   Cafe  3 1 6. 

Review,  _  t 

[  529  J 

Lord  Chancellor, 

TH  IS  is  a  cafe  of  very  great  confequence  to  the  pra£lice  of  s.  c.  ante  324. 
the  court,  it  co   es  before  me  upon  two  petitions  ;  one  is  f.^^- 
-  r         r  r  ^^  i.  Wncre  parties 

on  the  petition  of  Fru  .^  '   T.  y,  a  perfon  of  full  age,  who  prays  apply  for  leave 

that  he  may  rehear  the  cajic  which  was  determined  the  28th  tobringanew 

of  June  laftj  {vide  ante  under  the  title  Bennet  v.  Vade\  and  that  rnattcTdrfcovrr- 

he  may  likewife  exhibit  a  bill  againfl  the  plaintiff,  one  of  the  ed  after  a  decree, 

heirs  at  bwof  Sir  John  Lee,  to  eftabiifh  an  entail  under  the  will  they  muftfhew 

ro-    0/  7      T    ->   c    x.      '       ^  that  icis  rele- 

of  hir  John  Let  s  iather  m  iQpo.  v^nt,  for  itbeing 

The  other  is  on  the  petition  of  Richard  Lee^  an  Infant,  and  a  new  matter  wiU 
party  in  the  caufe,  who  claims  under  the  fam.e  entail  a  moiety  ^Q^f^^^JI^a^bilf*"* 
of  an  eftate  in  Kenty  being  gavelkind,  with  his  brother  Francis 
Lee  the  other  petitioner,  and  as  to  the  freehold  eilates  of  the  late 
Sir  John  Lee^  he  claims  only  a  remainder  after  Francis,  ^ 

The  original  bill  was  brought  by  Bennet  and  others,  coheirs 
of  Sir  John  Lee^  to  f<pt  afide  the  feveral  deeds  and  conveyances 
by  which  Sir  y^pi^/?  jL^'^' difmherited  them,  upon  a  fuggeflion  of 
infanity  and  fraud,  for  the  contefl  there  related  to  the  fanity 
and  capacity  of  Sir  John  Lee,  and  charged  doubly,  that  if  not 
abfolutely  infane,  yet  of  a  weak  underftanding,  and  therefore 
if  the  court  could  not  fet  the  deeds  afide  for  infanity,  yet  for 
fraud  and  impofition  upon  a  weak  man  they  might. 

The  decree  Vv-as  founded  on  the  latter  charge,  and  the  con- 
veyances were  fet  afide  as  obtained  againft  a  weak  and  impro- 
vident perfon,  and  the  effate  dire61:ed  to  be  reconveyed  to  Ben- 
net^ t^c,  and  Francis  Lee  was  ordered  to  join  in  the  conveyance  ; 
but  Richard  Lee  as  an  infant  had  a  day  to  fhew  caufe  after  he 
comes  of  age.  ^ 

The  petition  is  founded  on  different  rights;  Sir  John  Lee, 
father  of  Sir  John  Lee^  made  a  will  in  1690,  and  after  giving  an 
eflate-tail  to  his  fon,  limited  to  Francis  Lee  the  grandfather  of 
the  petitioners,  the  remainder  in  tail  of  his  Surry  eilate,  and  the 
remainder  in  fee  of  his  Kenti/Jj  eftate. 

It  was  infifted  by  Mr.  J?c"//;/^/'s  counfel,  that  this  remainder  to 
Sir  Francis  Lee,  both  in  the  Surry  eftate  and  the  KentiJJj  eftate, 
were  well  barred  by  a  recovery  fufFered  of  the  former  by  Sir 
John  Lee,  the  fon,  on  his  marriage  in  1703,  and  of  the  latter  in 
1 7 18,  and  that  confequently  the  court  will  not  fufFer  a  new  bill 
in  the  nature  of  a  bill  of  review. 

Now  as  to  Mr.  Francis  Lee,  he  has  no  right  by  the  courfe  of    [  sjo  ] 
the  court  to  be  let  in  to  make  a  new  defence,  or  to  put  in  a 
better  anfw  er,  fo  that  it  is  only  by  a  bill  of  review  he  can  be 

admitted* 
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^^Lee  ^*  admitted,  and  this  not  unlefs  there  is  new  matter  difcovered  fmcc 
the  laft  bill,  and  if  he  brings  himfelf  within  this  rule,  to  be  fure 
he  is  intitled. 

Two  queftions  will  arife  as  to  him. 

Firjl^  Whether  the  entail  in  the  will  of  1690  is  new  matter, 
unknown  to  him  at  the  tim.e  of  the  original  eaufe,  and  came  to 
his  knowledge  fmce. 

Secondly f  If  it  did,  whether  fo  material,  as  to  induce  the 
court  to  put  the  parties  to  the  expenceof  a  new  hearing. 

Now  it  appears  to  me  plainly,  that  he  was  acquainted  with 
this,  antecedent  to  the  publication  of  the  caufe  j  for  that  the  will 
was  known  to  him  is  admitted  by  himfelf  in  his  anfwer,  and 
taken  notice  of  in  the  bill  itfeif. 

The  only  way  his  counfel  avoid  it  is,  that  though  he  had  no- 
tice of  the  right  under  the  will,  yet  he  had  no  notice  of  the 
fettlement  and  recovery  on  Sir  John  L.Vs  marriage ;  this  is  no 
anfwer,  for  it  was  incumbent  upon  Mr.  Francis  Lee  to  look  out 
for  the  limitations  under  the  fettlement  on  Sir  John  Lee\  mar- 
riage; for  as  there  was  a  limitation  (landing  out  in  Francis 
Lecy  whether  it  took  efFe£l  now  or  hereafter,  it  was  very  proper 
he  fliould  make  ufe  of  this  title,  againfl  the  heirs  at  law  of  Sir 
John  Lee,  becaufe  fuch  limitation  was  a  fufficient  bar  to  them, 
and  their  bill  brought  in  contradidlion  to  this  very  title  claimed 
by  Francis  Lee  under  the  will. 

In  all  thefe  cafes,  where  parties  apply  for  leave  to  bring  a  new 
bill  upon  new  matter  difcovered  after  a  decree,  they  mufl 
fhew  that  it  is  relevant ;  for  the  court  will  notj  merely  becaufe 
it  is  new  matter,  dixtGt  a  new  bill  to  be  brought,  where  it  will 
be  entirely  vain  and  fruitlefs. 

Therefore,  upon  a  former  petition,  I  dire6led  the  recovery 
to  be  looke4  into,  that  Francis  Lee's  counfel  might  have  fliewn 
fome  errors  in  it,  which  they  have  not  been  able  to  do. 

But  then  it  is  faid  Sir  John  Lee  was  infane  at  the  time  of  the 
recovery  fuifered  of  the  Kentijh  eftate. 

To  let  Mr.  Francis  Lee  bring  a  new  bill  upon  this  footing 
would  be  moft  extraordinary. 
[  531  ]       I  will  lay  it  down  fo  ftrong,  that  Francis  Lee  had  better  lofe 
the  eftate  if  he  had  ever  fo  good  a  right,^  than  the  Public  fulrer 
from  fuch  a  precedent. 
Where  a  party       YoXy  in  the  laft  caufc  he  brought  a  crofs-bill  upon  the  very 
has^^^Wd  a  P°i"^      ^^"^^  fanity  of  Sir  John  Lee,  and  examined  a,  multitu.ie 
grear  number  of  of  witncftes  to  provc  him  fane :  and  to  let  him  in  the  next 
^ft  '"^^y*  ^""^  fecond  caufe  to  contradict  what  he  attempted  to 

ticuiarpofnCthe  pi'ovc  in  the  firft,  wt/uld  introduce  all  the  perjury  in  the  world  : 
court  will  never  for  wherc  the  fame  point  came  in  queftion,  and  where  he  en- 
fohei  him  in  a    (jgavoured  to  prove  in  dire£l  contradidion  to  what  he  does  now, 

Iccond,  to  con-    .  r 

tradift  what  he  IS  a  practice  the  court  will  never  iutrer. 

attempted  to 

pruvt  in  ihc  firfl,  as  it  mud  neccflarily  introduce  perjury. 

The  great  difUculty  i<,  with  regard  to  Richard  Lee  the  infant, 

Tot 
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For  he  comes  upon  the  foundation  of  that  right,  an  infant  has,    Bennet  v. 
to  make  the  beft  defence  the  nature  of  the  cafe  will  allow  :  for 
when  infants  come  of  age  they  are  certainly  intitled  to  put  in  a  [if-^^^^l^f 
new  anfwer,  and  to  make  a  better  defence  if  they  can.  put  in  anew 

anfwer,  and  if 
they  can  to  make  abetter  defence  (i). 

This  rule  is  founded  upon  the  reafoning  of  all  other  courts, 
where  the  parol  is  allowed  to  demur,  till  the  infant  comes  of 
age. 

For  at  law  where  even  the  fuit  is  brought  by  an  infant  as  de-  Atiaw the  courts 
mandant,  the  courts  in  fome  cafes  will  admit  the  parol  to  demur,  "^^'^ 
but  then  they  make  a  difference  between  droitures,  and  poffeflbry  pg^o?  tT'demur, 
adlions  :  vide  the  rules  of  the  common  law  as  to  l/je  parol  demur-  even  where  the 
ring,  in  Marhal'^  cafe,  6  Co.  3.  by' the  in  fan  t^as 

demandant. 

In  equity  too,  even  where  the  infant  has  been  plaintiff,  the  This  court  has 
court  has  in  fome  few  inftances  given  him  a  day  to  (hew  caufe,     fome  fewin- 
as  In  the  cafe  of  Sir  John  Napier  v.  Lady  F^ngbam,  but  then  ^^^.Itn^ll^r^ 
there  were  fome  extraordinary  circum.flances  *.  he  was  plaintiff, 

a  day  to  ihsw 

eaufc,  but  It  mufl  be  on  extraordinary  circumftances- 

There  is  no  fuch  thing  as  a  difference  in  this  court  between 
writs  of  right  and  poffeffory  actions,  for  the  decrees  here  are  the 
fame,  and  one  has  not  more  force,  or  is  more  binding  than  the 
other. 

It  has  been  objected,  that  the  infant  comes  too  early,  and     [  53^  ] 
ought  to  ftay  till  he  is  of  age. 

I  have  been  looking  into  a  note  I  have  of  Sir  John  Napier's 
cafe,  by  which  it  appears  that  Lord  Chancellor  King,  in  giving 
his  opinion,  agreed  with  Sir  Jofeph  Jckyll  as  to  Sir  John'^  putting 
in  a  better  anfwer,  but  difagreed  with  him  as  to  amending  the 
bill,  and  faid,  as  he  was  of  age,  he  might  be  at  liberty  to  rehear 
the  caufe. 

The  prefent  cafe  differs,  for  here  the  perfon  comes  before  he 
is  of  age,  and  prays  he  may  be  allowed  to  put  in  a  better  anfwer 
now. 

I  am  of  opinion,  provided  there  is  a  foundation  for  it  upon  the  An  Infantls  prc- 
merits,  that  the  infant  before  he  comes  of  age  is  proper  in  apply-  P^^  in  applying 
ing  to  put  in  a  better  anfwer  (2).  S.^iiw,'"- 

where  he  might 

not  be  able  to  come  at  the  fame  evidence  when  he  is  of  age,  as  the  fa<^  he  wants  to  examine  to  is  of  long 
Handing,  and  the  witnelfes  confecjuently  very,©ld,  and  may  die  before  he  arrives  at  zi. 

*  The  pLVmtift'Sir  Nafierf  an  infant,  exhibited  his  petition  to  Lord  Chancel- 
lor P^rr^fr,  for  leave  to  bring  anew  bill,  fhevving  that  his  caufe  had  been  mifmanaged 
by  his  former  folicitor,  and  making  out  the  fame  by  affidavits  j  the  court  gave  him 
leave  to  bring  a  new  bill. 

The  defendant  Lady  Effingham  appealing  from  the  order  to  the  Houfe  of  Lords,  fhe 
was  let  into  the  poffeffion  of  the  premifTes,  which  fiie  claimed  under  a  conveyance  from 
Sir  Thcophilus  A  tidier,  her  firft  hufband  and  uncle  of  Sir  Jibtiy  who  brought  a  bill  to 
be  relieved  againil  this  conveyance  as  unduly  obtaiaed ;  hut  they  g.^^.ve  leave  to  the 
plaintifl'to  fhew  caufe  within  fix  months  after  he  came  of  age,  "^ir  jobn  Nafur  ^, 
tady  EffingkaTKi  2  F.  Wms.  401. 

(i)  Fountain  v.  Caiiu  I  P.        504,         (2)  I  P.  //'k/,  737. 
Napier  v.  EJingham,_  2  F,  IV,  401. 

I  do 
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Le"  ^*       ^  ^''^     courfe,  but  it  mud  depend  upon  circum- 

ilances  here ;  if  the  infant  did  not  put  in  a  better  anfwer  now, 
he  might  not  perhaps  be  able  to  come  at  the  fame  evidence  when 
he  is  of  age. 

Indeed  if  it  depended  upon  deeds  only,  which  would  be  forth- 
coming  as  well  when  he  is  of  age,  as  now,  it  would  be  other- 
wife  ;  but  the  witnefles  to  Sir  ^ohn  Lee's  infanity,  fwearing  to  a 
iTxCt  of  very  long  (landing,  mull  be  advanced  in  years,  and  may 
very  probably  die  before  he  comes  of  age. 

Befides,  deferring  it  would  be  putting  the  infant's  eftate  to  the 
hazard  ;  for  though  I  do  not  fay  it  will  happen  in  this  cafe,  yet  a 
perfon  who  is  put  in  as  a  receiver,  may  imbezil,  or  prove  infoivent, 

I  fhall  now  come  to  the  merits. 

If  it  refted  fingly  upon  the  entail,  and  Sir  John  Lee  was  compos 
me7itis  when  the  recovery  was  fuffered,  it  would  be  very  wrong  to 
let  the  infant  keep  up  this  conteft,  where  no  fruit  is  to  be  expe&ed 
from  it. 

But  it  is  infilled  that  Sir  John  Lee  was  tjon  compos^  or  if  not 
quite  infane,  yet  fo  weak  and  of  fuch  a  mean  capacity,  that  he 
Vv^as  in  no  part  of  his  life  capable  of  fuffering  a  recovery. 

Now  the  infant  has  a  right  to  fay,  my  intereft  has  not  been 
confulted  in  this  caufe  ;  for  I  ought  to  have  been  allowed  to  join 
\vith  the  plaintiff,  and  to  have  infilled  on  carrying  the  incapacity 
of  Sir  John  Lee  fo  far  back,  as  to  over-reach  the  recovery  of  the 
eftates  in  1703  and  17 18. 
C  533  ]       Therefore  he  is  juilified,  in  faying,  that  his  guardian  has 
mlftaken  his  cafe  entirely,  and  I  cannot  in  juftice  refufe  him 
putting  in  a  better  anfwer,  and  making  the  beft  defence  he  can. 
Where  one  party     Now  this  will  introduce  yix%  Francis  Lei  %  x\<^t_\  for  though 
fets  upatitiein-      cannot  amend  his  anfwer,  or  put  in  a  new  one,  or  bring  a 

confiftent  witn  ,  . y   c  r  \  i  r  - 

the  title  fet  up  ricw  Dill,  yet  if,  upon  a  defence  let  up  by  another  perlon,  it 

by  another,  ftiould  come  out  to  be  the  jufticc  of  the  cafe,  that  the  entail 

inSwn'daim,  ^^^^  Kentifi  eilate  is  ftiU  in  being,  why  then  Mr.  Francis  Lee 

yet  he  may  ap-  wiU  by  the  cuftom  of         be  ihtitlcd  to  a  moiety:   for  there 

rfht'^t^f^^^  are  many  cafes  where  one  party  fets  up  a  title  inconfiftent 

thing  under^the  ^''^^^  the  title  fet  Up  by  another  party,  and  though  he  fails  in 

other's  claim,  his  own  claim,  yet  he  may  appear  to  have  a  right  to  fomething 

and  m  that  cafe  ^ndcr  the  Other's  claim  ;  and  this  court  cannot  confiftently  with 

the  court  will      .    ^.       ,  . 

not  deprive  him  juitice  deprive  him  of  it. 

it.  I  will  not  abfolutely  determine  this  point  now,  but  will  fuf- 

pend  that  part  of  the  decree  which  directs  Mr.  Francis  Lee 
to  join  in  the  conveyance  of  the  Kentljh  eftate  until  this  quef- 
tion  is  fettled,  and  difmifs  Mr.  Francis  Lee^s  petition  as  to  every 
thing  elfe  ( i). 

(i)  "  His  Lordlhip  doth  order,  'upon  *'  faid  Francis  Lee  is  decreed  to  join  in  a 
"  the  petition  of  Richard  Lee  the  infant,    *'  conveyance  of  the  Kentijh  eftate,  ^r, 

that  he  be  at  liberty  to  amend  his  an-  **  be  fufpended  as  to  the  faid  Francis 
*'  fvver  to  the  original  bill,  or  to  put  in  "  Lee^  until  the  caufe  fhall  come  again 
"  a  new  anfwer  thereto  :  and  his  Lord-  to  be  heard  on  the  new  defence  to  be 
**  ihip  doth  order,  upon-  the  petition  of    "  made  by  the  faid  Richard  Lee  the  in« 

Francis  Lee,  that  the  performance  of    *'  fant.'*    Re^.  Lib,  A  174?*  foh  278. 
'*  that  part  of  the  decree,  whereby  the 
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Gould Tancredi  March  23,  1742.  Cafe  317. 

THE   plaintiff  being  a  mortgagee   in  pofTcfTion   of  Mr.  it  belpg  referred 
Tatwred^i.  eftate,  brought  a  bill  againft  him  to  redeem,  or     ^  Mafterto 
tliat  he  might  be  foreclofcd  ;  and  it  being  referred  to  a  Mafter  Joun^betyeen', 
to  take  the  account,  he  made  his  report-  which  was  confirmed  mortgagor  and 
as  long  ago  as  the  year  1736.    The  defendant  petitions  now  for  ^^nf  ^f-^  ^^"1  "'^ 
a  bill  of  review,  upon  three  fuggeftions  :  Flrfr,  That  the  Mafler  fure,  his  rcporr 
in  taking  the  account  has  not  made  any  reRs,  or  funk  the  prin-  was  confirmed 
cipal  of  the  mortgage.    Secondly,  That  there  are  three  years  L^ordlw^l/ct 
.omiiFion  in  the  account;  and  1  hirdly,  That  there  is  matter  come  dlfmifledthe  de^. 
-to  his  knowledge,  fubfeqaent  to  the  Mailer's  making;  his  report,  Pendant's  peti- 
though  It  exiaed  at  the  time.  ^^^-^^^  ^3 

peared  the  de- 
fendant's agent,  attorney  and  folicltor  attended  the  fettling  the  account  on  his  behalf  before  the  Mafter^ 
svhich  bound  the  party. 

Lord  Chancellor, 

This  is  a  very  unfavourable  application  when  the  Mafler's  re-;- 
pon  has  been  confirmed  fo  long,  and  where  the  defendant  might 
properly  have  excepted  to  the  report,  upon  every  one  of  the  fug^ 
geftions  which  he  now  makes  for  the  bill  of  review. 

It  has  been  faid  by  his  counfel  to  ftrengthen  the  application, 
that  the  defendant,  being  an  unfortunate  man,  has  lain  in  pri- 
fon  fome  part  of  the  time,,  and  forced  to  leave  the  kingdom  for 
the  reft. 

This  is  thrown  In  to  move  compafflon,  for  ?.ll  perfons  in  the 
defendant's  cafe,  who  are  incumbered,  are  liable  to  fuch  acci- 
dents, and  if  I  was  to  give  any  weight  to  it,  a  creditor  would    f  534  J 
lie  under  very  great  hardfliipSp  and  the  faying  inverted,  for  a 
lender  then  %vould  become  a  f.ave  to  the  borrower. 

Here  the  defendant's  agents,  attorney,  clerk  in  court,  &c, 
attended  the  fettling  the  account  before  the  Mafter,  which  mull 
bind  the  party,  or  there  would  be  no  end  of  controverfies  :  and 
yet  tlie  whole  tendency  of  this  application  is,  that  all  may  be 
let  loofe  again  :  this  makes  me  fay  it  is  a  moft  unfavourable  ap-- 
pUcation  ,  but  }iowever,  if  juftice  is  with  the  defendant,  it  oughf 
to  prevail. 

The  pet:i.tion  is  upon  three  grounds : 

Firft,  that  the  Mailer  has  not  made  any  refts,  or  funk  th^ 
principal. 

It  is  very  true  the  rule  of  the  court  in  dire£l:ing  an  account 
between  a  m.ortgagor  and  mortgagee  is,  that  wherever  the  giofs 
fum  received  exceeds  the  intereil,  it  iball  be  applied  to  fink  the 
principal!  i ).. 

But  this  is  often  attended  with  great  harddiips  to  mort-^  Where  the  r^rr. 
^agcts,  where,  as  in  this  cafe,  the  fiim  was  large,  4000/.  prin-  is  large  .ma  .ivc 

mortgagee  io 

forced  to  enter  on  the  eft.ite,  he  fubjeds  himfelf  to  an  account;  but  the  Mafter  is  not  obliged  for  a  fmali 
.exceed  of  latere ll  to  apply  it  to  fink  the  piincipal^  nor  is  ic  an  invariable  rvilcj  th^^  ifi.  tajtdng  fuch  a^^T 
if5)«jiC  lie  niud  make  annual  refta. 

1)  Roliijifofi  ({^^  Cummin^}  anu  4.1 
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T^N^"  d'  ^^P^^'  ^^^"^  mortgagee  forced  to  enter  upon  the  eflate,  and 
could  only  fatisfy  his  debt  by  parcels,  and  is  a  bailiff  to  the 
mortgagor  without  falary,  fubje6l  to,  an  account;  and  there- 
fore truly  faid,  the  Mafter  is  not  obliged,  for  every  trifling  fmall 
exceed  of  intereft,  to  apply  it  to  fmk  the  principal  :  nor  do  I 
know  that  the  court  has  ever  laid  it  down  for  an  invariable  rule, 
that  the  Mafter  muft  always  in  taking  fuch  account  make  annual 
refts. 

The  leave  of  the  If  a  bill  of  reviev/  be  brought  to  reverfe  a  decree,  upon  new 
aS  be'fort^a  matter,  in  fuch  cafe  the  plaintiff'  in  the  bill  of  review  muft 
bill  of  review  have  the  leave  of  the  court  for  filing  fuch  bill ;  but  there  is  no 
for  neiv  matter  need  of  leave,  if  the  bill  of  review  be  brought  to  reverfe  a  decree 
«rT^rw?/^f^'  upon  error  appearing  on  the  face  thereof;  vide  Lord  Bacon's 
brought  to  re-     Ordinances  (  i ) . 

verfe  a  decree  J  (.^i^g  ^his  has  always  been  underflood  to  be  the  rule;  and 
pLkg  on  ?he    the  courfe  of  proceedings  (hew  it. 

face  of  it. 

A  defendant  when  a  bill  of  review  is  brought  for  error  apparent,  the 
may  plead  th".  conftant  method  is,  for  the  defendant  to  put  in  a  plea  and  de- 
decree,  and  de-  niurrcr,  a  plea  of  the  decree,  and  a  demurrer  againft  opening  the 
^enin|Xin-  iurolment  f 2). 

rolment  to  a  bill 

of  review  brought  for  error  apparent,  and  on  the  pica  and  demurrer  the  court  will  judge,  whether  there 
are  giounds  for  opening  the  iarolroent. 

So  that  in  efFe£l,  you  cannot  bring  a  bill  of  review,  without 
having  the  leave  of  the  court  in  fome  fhape ;  for  if  it  is  for 
C  J  matter  apparent  in  the  body  of  the  decree,  then  upon  the  plea 
and  demurrer  of  the  defendant  to  the  bill,  the  court  judges, 
whether  there  are  any  grounds  for  opening  the  enrolment,  if 
it  is  for  matter  come  to  the  plaintiff's  knowledge  after  the  pro- 
nouncing the  decree,  then  upon  a  petition  for  leave  to  bring  a 
bill  of  review,  the  court  will  judge  if  there  is  any  foundation  for 
fuch  leave. 

The  fecond  ground  Is,  that  there  are  three  years  omitted  in 
the  account  by  the  Mafter. 

Now  this  is  likewife  error  apparent,  and  might  have  been 
excepted  to,  and  therefore  falls  within  the  fame  rule  with  the 
other. 

The  third  ground  is,  that  the  matter  came  to  his  knowledge 
fubfequent  to  the  Mafter*s  making  his  report. 

And  this  is  a  proper  ground  for  a  bill  of  review,  fuppofing  the 
evidence  came  up  to  it,  but  it  turns  out  quite  otherwifej  this 
being  fo,  the  petition  muft  be  difmiffed. 


(i)  Worthy  v.  Birkbead,  poll.  3  vol.  (2)  Vide  Dancer  v.  Evetf,  I  P'srn* 
811.  392.  poft.  3  vol.  627. 


In  the  Time  of  Lord  Cliancellor  Harcv/icke. 


iVood/joij/e  verfus  Sheptey^  et  e  cofitrc^  March  17,  1 74 2.  Cafe  318* 

THE  original  bill  was  brou«Tht  by  Ilajinnh  Woodhoufe  to  be  J-ord  Hard-wkkt 
relieved  a(r?iinll  a  bond,  obtained  from  her  by  the  defcn- 

,  ,  .       ^  '  on  theoric  H.al 

dant  upon  this  cafe.  bii^  ihe  plaintiff 

Was  intitied  co 

■fee  relieved,  and  declared,  though  none  of  the  circumlTianceG  fingly  might  prevail  on  the  court  to  ftver-urn 
her  bond,  yet  they  were  fufficient  altogether  j  but  the  chiei"  ofchem  was,  the  encouragement  this  mighc 
give  to  difobedience,  and  the  fraud  on  parents  \  and  on  the  whole  decreed  it  to  be  delivered  up  to 
cancelled. 


The  defendant  who  was  a  taylor  by  trade,  and  entitled  to  a 
fmall  real  eftate  of  about  14/.  per  ami.  in  the  year  1730  made 
his  addreiTes  to  the  plaintifF,  who  was  then  about  the  age  of 
26  years,  and  was  the  daughter  of  a  man  who  was  efteemed  in 
the  neighbourhood  to  be  a  perfon  of  fubftance,  and  who  could 
give  her  about  j;oo/.  for  her  fortune:  the  courtlhip  had  been 
carried  on  fometime  before  it  came  to  her  father's  knov*'Iedge, 
who,  as  foon  as  he  was  acquainted  with  it,  declared  a  great 
diflike  of  the  match,  and  forbid  the  plaintifF  giving  the  defen- 
dant any  encouragement ;  notwithftanding  which,  the  cpurtfhip  - 
wav^  carried  on  in  a  clandeftine  manner  till  'January  i^'^i^  when 
the  defendant  met  the  plaintifF  at  Macclesf  eld,  a  inarket-town  in 
the  neighbourhood,  and  there  at  an  alehoufe  the  following  bonds 
were  executed,  no  body  being  prefent  except  the  witnefies,  who 
were  two  flrangers,  and  v/ere  called  in  for  that  purpofe,  videlicet, 
*'  A  bond  from  her  in  the  penalty  of  600/.  with  condition  that 
*'  if  the  above  bound  Han-fiah  IVcodboufe  do,  on  or  before  the 
expiration  of  13  moiiths  after  the  deceafe  of  her  father  Robert 
**  Woodhoufe^  according  to  ihe  ufage  and  ceremony  of  the  church 
**  of  England^  efpoufe  and  marry  the  above  named  Ralph  Shepley^ 

if  the  above  named  Ralph  ShepleywiW  thereunto  aficnt,  and  the     C  53^  J 
laws  of  this  realm  permit  the  fame,  or  if  it  fhall  happen  the  faid 
Hannah  Woodhotife  fliall  not  nor  will  not  marry  and  take  to 
*^  hufband  the  faid  Ralph  iS/Sfp/g  as  aforefaid,  but  fnall  happen 
to  marry  Avith  fome  other  perfon,   then  the  faid  Hannah 
Wood])oufe  fliall  and  will  welt  and  truly  pay  or  caufe  to  be 
paid  unto  the  faid  Ralph  ShepLy  iiic  fum  of  ^00/.  of  lawful 
*^  BritiJIj  money,  at  or  in^mediately  auer  failure  of  fuch  mar- 
*'  riage  ;  but  if  it  fiiall  happen  th.it  the  faid,  Hannah  IVoodhoufj 
fhall  die  before  the  time  limited  ai^d  appointed  for  the  faid 
marriage,  then  the  fiid  Hannah  IVcodhcufe  faall  leamand  give 
the  faid  Ralph  Sheple-'^  10 1,  as  a  token  of  her  love,  to't^uy  him  a 
fuit  of  mourning  with.,  then  this  obligation  to  be  void,  or  elfc 
"  fliall  remain  in  full  force. 

A  bond  from  him  in  the  like  penalty,  '*  ivifh  condition^  that 
if  the  above  bounden  Ralph  Shcpky  do,  on  or  before  the  cx- 
piration  of  thirteen  months  after  the  deceafe  of  Robert  IVocdhoiifey 
father  of  the  above-named  Hannah  Woodhoufe^  according  to  the 
ufage  and  ceremony  of  the  church  of  Ejiglandy  efpoufe  and 
marry  the  faid  Hannah  JVyGdhouft\  if  the  faid  Hannah  U^codhorfe 
You  II.  K  k  v^'^ 
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Wo©DHou?E  «  vviil  tKereunto  afTent,  and  the  laws  of  the  realm  permit,  or  I£ 
V.  SHEi'L E  X.  4(  -J.  happen  the  faid  Ralph  Shepley  fhall  not  nor  wili  not  marry 
and  take  to  wife  the  faid  Hanjiah  JVoodhoufe2.S2i{oxti2L\di  but 
fl^all  happen  to  marry  with  fome  other  woman,  then  the  faid 
Ralph  Shepley  doth  hereby  covenant  and  agree  to  forfeit,  fur- 
render  and  yield  up  unto  the  faid  Hatmah  Woodhoiife  for  her 
own  ufe  all  his  eftate  real  and  perfonal  in  Macclesfield  park,  and 
Some'rford  booths,  or  elfewhcre  by  fea  or  land;  but  if  it  fhall 
happen  that  the  faid  Ralph  Shepley  (hall  die  fore  the  time  limi- 
ted  and  appointed  for  the  faid  marriage,  then  the  faid  Hannah 
Woodhouje  is  to  have  to  her  own  ufe  one  half  of  all  the  faid 
Ralph  Shepleyh  eftate  both  real  and  perfonal  that  he  fhall  be 
**  polTefled  of  at  the  time  of  his  deceafe,  then  this  obligation  to  be 
void,  or  elfe  to  remain  in  full  force." 

An  indorfement  on  the  back  of  Sheplefs  bond :  Memorandum^ 
**  that  before  the  feaUng  of  this  bond  that  Ralph  Shipley  doth 
*'  promife,  covenant  and  agree  that  he  will  fettle  and  affiire  the 
within  named  Hannah  Weodkoufe  a  yearly  dov.^er,  according 
to  what  portion  fhe  ihall  have,  and  make  her  a  good  affur- 
ance  as  the  law  direcleth,  either  of  lands,  money  or  living, 
*^  that  fhall  pleafe  her ;  if  this  faid  Hannah  Woodhoiife  fhall  have 
child  or  children,  then  flie  ihall  have  one  half  of  his  eftate, 
and  the  child  or  children  the  other  half  that  he  fhall  die  pof- 
**  fefled  of,  or  that  may  by  any  means  belong  to  him,  or  his  in- 
"  heritance,  that  may  either  fall  to  him  by  fea  or  land*,  and  if 
this  faid  Hannah  W oodhoufe  flipill  marry  this  Ralph  Shepley^  and 
*'  have  no  children  by  him,  then  flie  fliall  pay  to  Sarah  Shepley 
L  537  3       20/.  of  lawful  money  as  a  legacy,  and  then  all  his  lands,  liv- 
ings,  goods,  chattels,  money  and  any  thing  that  fliall  ever 
"belong  to  him,  or  that  ever  did  in  his  life-time,  that  has 
not  been  received,  fhe  fliall  have  and  peaceably  enjoy,  and 
take  for  her  own  ufe  and  at  her  own  difpofing  both  in  her 
**  life  and  at  her  death,  unto  which  I  have  put  my  hand. 

"  R,  s:' 

Upon  the  examination  of  the  witneffes  to  the  bonds  it  ap- 
peared they  differed  in  their  account  of  the  execution,  one  fay- 
ing the  bonds  were  read  over  before  execution,  the  other  that 
they  were  not;  one  that  they  were  exchanged,  the  other  that  both 
of  them  remained  in  the  cuftody  of  the  defendant;  and  in  fatSl:, 
at  the  time  the  anfwer  was  put  in,  they  were  both  in  the  hands 
of  the  defendant :  after  this  tranfadl;ion,  the  execution  of  thefe 
bonds  remained  unknown,  and  the  intercourfe  was  continued 
till  May  1736,  when  the  plaintiif's  father  died,  who  by  his  will 
left  her  a  fortune  of  about  340/.  the  13  months  expired,  and  then 
the  plaintiff  filed  the  original  bill  to  be  relieved  againft  her  bond, 
and  dying  foon  after,  the  caufe  was  revived  by  the  prefent  plain- 
tiff her  adminiftrator. 

The  crofs-bill  was  brought  by  Ralph  Shepley  to  have  fatisfac- 
tion  for  this  bond  out  of  the  affets  of  Hafinah  Woodhoife^  ailedg- 
ing  he  was  always  ready  and  v/illing  to  have  married  her,  but  was 
prevented  from  having  any  accefa  to  her  by  her  brothers. 

3  Mr. 


In  the  Time  of  Lord  ChanceTlor  Hardwicke. 
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Mr.  Attorney  General  and  others  for  the  plal^itifFs  infilled,  Woodhousk 
that  this  bond  ought  to  be  delivered  up,  and  relied  firft  upon 
the  circumftances  of  fraud  attending  the  execution  of  thefe 
bonds,  the  inequality  of  the  circumftances  of  the  parties,  and 
the  circumflance  of  both  the  bonds  being  now  in  his  cuf- 
tody. 

Secondly,  That  here  was  no  breach  of  the  condition,  in  regard 
the  plaintiff  never  married  any  other  perfon,  and  becaufe  he  had 
not  Ihewn  any  tender  on  his  part,  or  refufai  on  her  part,  to  per- 
form the  contra6l. 

Thirdly,  That  fuppofing  the  condition  was  broken,  and  the 
T>ond  fairly  obtained,  yet  that  the  bond  was  of  fuch  a  nature,  as 
that  a  court  of  equity  for  public  confiderations,  and  the  gene- 
ral inconveniencies  that  would  attend  the  permiffion  of  fuch  fort 
of  contrails,  ought  to  fet  it  afide ;  and  it  was  compared  to 
marriage  brocage  bonds  (i);  honds  obtained  by  folicitors  from 
their  clients (2);  bonds  from  young  heirs,  isfc»  that  it  was  in  re- 
ftraint  of  marriage,  tends  to  encourage  improvident  matches, 
and  difobedience  to  parents,  and  would  be  void  both  by  the 
civil  and  canon  law  ;  and  the  cafes  of  Key  verfus  BradJIjaw^  2 
Fern.  102,  and  Baker  and  his  wife  verfus  White^  2  Vern,  21  ^» 
were  cited. 

Mr.  Brown  and  other  counfel  for  the  defendant  infifled  that  [  538  J 
there  was  no  circumflance  of  fraud  in  obtaining  the  bond,  fuf- 
ficient  for  a  court  of  equity  to  fet  it  afide  :  that  (he  was  of  full 
age;  that  it  was  a  fuitable  match;  that  the  obligations  were 
mutual,  which  fhewed  no  dcfign  of  fraud  :  that  the  bargain  ap- 
peared to  be  moft  beneficial  on  her  fide  ;  that  as  to  the  breach 
of  the  condition,  there  is  no  occafion  to  prove  a  tender  at  law, 
for  a  plaintiff  may  declare  generally  upon  the  bond,  and.  the 
defendant  muft  have  pleaded  performance,  payment,  or  a  ten- 
der and  refufa],  and  from  the  circumftances  it  appears  he  was 
always  ready  to  have  performed  his  contrail:  that  as  to  the 
neceffity  of  marrying,  although  the  condition  is  inaccurately 
penned,  yet  upon  the  whole  it  appears  to  be  the  intention  and 
agreement  of  the  parties,  that  the  bond  fhould  be  forfeited  if 
{he  refufed  to  marry  the  defendant :  that  there  was  nothing 
improper  or  unreafonable  in  this  agreement ;  nor  doth  this 
cafe  fall  within  the  inconveniencies  in  the  cafes  which  have 
been  mentioned-,  for  being  of  full  age  fliciiad  a  right  to  dif- 
pofe  of  herfelf,  and  if  fhe  parted  with  the  liberty  of  marriage, 
it  was  for  a  valuable  confideration  ;  that  this  was  a  contraft 
for  the  breach  of  which  (if  there  had  been  no  bond)  damages 
might  have  been  recovered  at  law:  which  likewife  the  eccle- 
fiaftical  courts  would  enforce,  confequently  neither  unequita- 
I  ble  nor  improper,  nor  can  the  adding  a  penalty  vitiate  the  con- 
trail itfelf:  that  fuch  penalty  ought  to  be  confidered  as  the 
ftated  damages  fettled  betwixt  the  parties  themfelves  :  that  the 
arguments  drawn  from  the  rcftraint  011  marriage,  the  pro- 
moting improvident    matches,  and  difobedience   to  parents, 


Smiii;  V,  Jjkn;sI/,^oi\,  ^yqI  ^66,     (2)  Drapers^  Ccfn^any  v.  Davis,  ante  ig^. 

K  k  2  prove 
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WooDMct'SE   prove  too  much,  becaufe  they  tend  to  fliew  that  all  fuch  Con* 
HE.  Lz-k,   ^y..^^^  thenifelves,  which  they  certainly  are  not* 

The  cafe  of  V.  Farr,  vide  i  Tr^.  Ath.  287.  was  cited  as 

in  point,  before  Lord  Hardnvichs^  }-eb,  28,  1739,  in  that  cafe 
the  defendant  Farr  had  given  the  p)^nntifi'&  daughter  in  her 
life-time  a  bond  in  the  penalty  of  500/.  conditioned  for  the 
payment  of  5C0/.  if  he  did  not  marry  her  within  the  twelve- 
month from  the  date  of  the  bond  ;  the  defendant  did  not  marry 
her  within  the  time,  but  clandeftine)y  got  the  bond  from  her  f 
flie  died  foon  afterwards,  and  the  plaintiff  her  mother  took  ouE 
adminiftration  to  her  daughter,  and  brought  a  bill  for  the  50c/. 
and  infills  that  upon  the  breach  of  the  condition  the  bond  be- 
came abfolute,  and  the  500/.  veiled  in  the  daughter,  and  M^as 
tranfmiflible  to  the  plaintiff  as  her  reprefentative  ;  the  defend- 
ant infifted  that  the  obligee  was  an  orange  girl  at  the  playhoufe, 
and  a  common  flrumpet,  that  it  was  turph  cmtraBus^  and  ought 
^"-^ '  not  in  a  court  of  e«juity  to  be  carried  into  execution,  but  failed 
ill  his  proof :  the  Chancellor  was  of  opinion  that  it  was  a  good 
bond,  and  the  penalty  in  the  nature  of  dated  damages  between 
the  parties;  and  therefore  decreed  the  defendant  to  pay  the  500/. 
to  the  piaintifi'  as  reprefentative  of  her  daugliter  the  obligee. 

I  539  ]        Lord  Chancelior, 

This  is  a  nev/  cafe,«and  m  the  decree  which  I  fliall  make  1 
ftiall  not  found  myfelf  on  any  circumftances  of  a6luai  fraud 
appearing  in  it ;  for  though  there  may  be  fome  fufpicion  arifnig 
from  the  manner  of  the  execution  of  this  bond,  yet  I  think  there 
is  not  fufBcient  foundation  to  decree  on  the  a6tual  fraud  \  the 
parties  being  both  of  full  age,  the  bonds  mutual,  and  their  cir- 
cumftances not  greatly  unequal. 

And  as  I  fliali  go  upon  the  nature  of  fueh  bonds,  I  fliall  be- 
gin Vv'ith  mentioning  the  points  I  give  no  opinion  upon  at  pre- 
fent. 

Firflj  I  do  not  give  any  opinion  what  would  be  the  juiig- 
ment  of  this  court  on  fuch  bonds  entered  into  by  parties  both 
equally  Jul  juris  ^  having  an  abfolute  power  over  themfelves  and 
their  fortunes,  and  where  the  parents  are  not  living  \  neither 
do  I  give  any  opinion  that  fuch  bords  would  be  void  in  all 
cafes  between  perfons  not  ftti  juris  to  all  purpofes,  tho*  this  cafe 
and  Atkins  Farr  full'  under  very  difierent  confiderations,  for 
that  was  of  the  firft  kind  before  mentioned  ;  but  there  was  alfo 
fomething  o{  pramium  piubris^  and  his  defence  was  lier  bad 
c}iara£fer  ( i ),  which  was  not  proved  :  tho*  indeed  that  cafe  is 
contrary  to  the  general  rule  of  tiie  civil  law:  in  the  prefent  cafe 
I  am  of  opinion  thai  I  ought  not  to  decree  fatisfaCcionof  this  bond 
on  the  crofs-biil,  but  diredl  it  to  l>e  delivered  up  to  be  cancelled 
on  the  original  billj  and  the  points  upon  which  I  found  mj 
judp:m€nt  arethefe. 

That  bonds  of  this  fort,  wliere  parents  a^-e  living,  are  liable  to 
great  fraud  and  abufe  ;  that  to  decree  in  favour .  of  fuch- a  bond 

(i)  Vide  Clarke  v.  Periam,  ante  2,13 *  357-  and  the  references  at  the  end  of 
the  cafe. 

I  would 


in  the  'flrne  of  Lord  Chancellor  Hardwicke.  539 

would  be  a  great  encouragement  to  perfons  to  lie  upon  the  catch  Woohhov^e 
to  procure  unequal  marriages,  againft  the  confcnc  of  parents,  "^'S"^*"^^^' 
and  though  they  dare  not  folemnize  the  marriage  in  the  life-time 
•of  the  parent,  but  only  engage  the  affeftion,  and  draw  the  un- 
fortunate perfon  into  a  bond  to  forfeit  their  wliole  fortune,  as  is 
the  cafe  here,  yet  it  Is  of  very  dangerous  confequence,  and  tends 
to  bring  great  misfortunes  into  families. 

Another  principal  ground  of  my  opinion  is,  that  this  tends  to 
encourage  difobedience  to  parents,  and  indeed  is  a  fraud  and 
impofition  on  the  parent,  though  there  is  no  adtual  fraud  as 
between  the  parties. 

In  this  cafe  fhe  lived  with  her  father,  and  was  dependent  on  y^^^,^  arcnthas 
hmi  for  her  portion,  and  he  confidered  her  as  a  child  to  be  ad-  no  power  to  pre - 
vanced,  and  though  a  parent  has  no  power  by  law  to  prevf^nt  yent  themar- 
the  marriage  of  his  child,  yet  it  is  expeAed  that  fhe  fliould  take  ye^hif  confent' 
his  confent  and  approbation,  and  by  the  law§^>f  feme  countries  is  expeacd,  and 
that  is  made  necefiary,  ?^ 

i  tome  countfKS 

*  It  is  therefore  a  fraud  on  the  father,  who  thinks,  his  child  has  Compared  to  the 
fubmitted  to  his  opinion  of  the  match,  and,  in  that  opinion,  cafes  of  bone's 
makes  a  provifion  for.  her,  to  advance  her  in  marriage,  which,  ^^1^,^^^^^^^^ 
had  he  known  of  the  bond,  he  would  not  have  done,  or  might  turn  a  part  of  the 
have  done  in  fuch  a  manner  as  would  have  prevented  the  mar-  pcnion, ^whcre 
riage.;  it  is  therefore  in  fraud  of  the  father's  right  of  difpofing       between  the 
of  his  fortune  among  his  children  according  to  their  deferts,  coctraaing  par- 
andmay  be  compared  to  the  cafes  of  bonds  eiven  before  marriage  ^^'^^  but  on  tli* 

^  r   1  •       /    \      r      1         •         r       1  •      1     r    parents  of  one  of 

to  return  a  part  or  the  portion  ( i ;  j  ios:  there  is  no  iraua  m  thole  them,  whobeln" 
cafes  between  the  contra<£ling  partie«,  but  on  the  parents  or  c^eccived  in  this 
friends  of  -one  of  them,  who  are  deceived  by  fettling  lands  ^^^^^f^>^^^  . 
equal  to  the  portion  that  appears  to  be  given,  and  for  that  to  fet  afide  fuch 
reafon  fuch  bonds  have  been  fet  afule  :  Another  ground  of  relief,  i^^nds. 
is  the  penalty;  for  this  differs  greatly  in  the  reafonablenefs  of     [*54^  ] 
jt  from  executory  promifes,  where  the  jury  can  confider  the 
whole  cafe,  and  whether  the  party  has  been  unwarily  drawn  in- 
to fuch  a  contradl:  or  not,  and  the  change  of  circum^ftances  fines 
the  execution,  and  give  damages  accordingly;  and  though  it 
has  been  truly  faid,  that  a  great  alteration  of  circumftances  or 
charadler,  would  be  a  ground  of  -relief  here,  yet  that  cannot  be 
offered  at  law  againfl:  the  penalty,  and  bonds  tending  themfelves  to 
prevent  fuch  circumftances  from  being  properly  confuiered  ;  bonJs 
of  this  fort  therefore  deferve  Icfs  favour  upon  this  account, 
though  perhaps  that  alone  would  not  be  fuificient  to  fei  them 
afide. 

As  to  the  cafes  cited,  none  of  them  come  up  to  this;  2  Verr^ 
102,  the  reafon  of  that  cafe  was,  the  inequality  of  circumftriTi- 
£es,  and  the  party's  being  a  fervant,  and  the  danger  of  admittin  ; 
fuch  tranfaclions  into  families;  Baher  v.  l^''h!iCi  2  Vcni,  115, 
went  U|)'on  the  gx:neral  rellraint  of  marriage, 

„  (1)    Peyton    v.    BhJjve/l,     i     rem,     l  P.        111.    Ti.rto?i  v.  JScrffcn,  l  P. 
T^o;     Rfd/nan  v.  ' Rtd>na7i^    ihld.    348.    496.  Deheiihamv.  0.v,- i  fef.  z-jy,  Ccle 
Gale  V.  Lindoy  ihid.  Lamlce  w  Han-    v.  Gihfon,  ibi^,  507.    FiUairn  v.  Og- 

rn^k/ 2  /"on.  4^^.    HaniiUon  v,  MoLuu,    townee  2  /^y.  375, 

K  k  3  There 


CASES  Argued  and  Determined 


W^°^HousE  There  are  fome  circumftances  further  attending  this  cafe, 
^'  '   which  makes  it  unfavourable :  The  bonds  are  executed  in  an 

ale-houfe,  where  fhe  had  no  friend  ;  two  ftrangers  are  called  in 
to  witnefs  it;  and  the  witneiles  differ  as  to  its  being  read  over : 
The  bond  executed  by  him  was,  at  the  time  of  her  death,  in 
his  hands;  one  witnefs  fays,  it  was  left  in  his  hands  at  the 
time  of  the  execution,  and  there  is  no  evidence  how  it  came 
into  his  hands;  he  fays,  by  his  anfwer,  fhe  gave  it  him,  but 
even  that  is  an  evidence  of  the  great  pov/er  he  had  over  her,  and 
if  there  was  no  mutual  obligation,  there  had  been  no  colour  to 
fupport  this  bond. 

I  am  therefore  of  opinion,  that  on  the  original  bill  the  plain- 
tiff ought  to  be  relieved ;  and  I  fay  the  fame  in  this  cafe  as  Lord 
Cowper  did  in  Floyer  v.  Lavingtofi^  i  F.  TFrns,  268.  that  though 
none  of  thefe  circumftances,  fingly,  might  be  fufficient  to  over- 
turn this  bond,  yet,  altogether,  they  are  fo ;  but  the  chief  of 
them,  and  which  has  great  v/eight  with  me,  is  the  encourage- 
ment this  might  give  to  difobedience,  and  ihe  fraud  on  parents. 
lord  Hardivkke     *  As  to  thc  cafe  made  by  the  crofs-bill,  1  am  not  very  clear 
thei^abrelch'of         ^^F'^     a  fufficicnt  breach  of  the  condition  ;  the  breach  in- 
the  condiiion     fiftcd  on  muft  depend  on  the  lirft  part,  for  in  the  fecond  it  is 
could  have  bean  conjundlive,  and  the  payment  of  the  500/.  is  connected  with 
fhfpkf^ttT  that ;  and  if  it  refts  on  the  firft  part,  the  whole  penalty  is  for- 
jng  a  tender  of  feitcd,  not  the  5 00  A  and,  it  is  pretty  ftrange  to  think,  that  it  was 
Wtin^'o^/fend   ^S^^^^^  married  another,  that  fhe  fhould  lofe  ^00/.  if  fhe 

5i'4Tand  thought  only  refufed  to  marry  the  plaintiff,  flie  muft  lofe  600/.  I  therefore 
his  aflent  muft   muft  have  decreed  the  600/.  penalty,  which  would  have  been  very 
^fhlf'^ro  ofal    extraordinary.    As  to  the  tender^  I  doubt  whether  a  breach  could 
and  the  firit  ad.  have  been  affigned,  without  his  fhewing  a  tender  of  himfelf,  by 
£*54i  J     writing,  or  fending;  though,  by  the  circumftances  of  this  cafe,  a  per- 
fonal  tender  might  have  been  excufed,  and  I  fhould  think  the 
affent  of  the  man  muft  have  been  in  this  cafe,  an  adual  pro- 
pofal,  and  the  firft  a£V,  like  the  cafes  put  by  Lord  Coke  upon 
frank-marriage,  where  the  modefty  of  the  fex  is  confidered  by 
the  common  law. 

As  to  cofts :  I  think  it  would  be  too  hard  to  make  him  pay 
tliem,  as  here  is  no  a£l:ual  fraud,  and  he  might  think  he  had 
acled  fairly  by  her;  fmce  therefore  I  decree  this  chiefly  on 
piiblick  and  general  confiderations,  there  fhall  be  no  cofts  on. 
either  fide. 

Lord  Chancellor  decreed  the  bond  to  be  delivered  up  to  be  can- 
celled, and  difmiiled  the  crofs-bill. 


Cafe  3  19.  Harvey  VtiiviS  Philips y  April  I /^y  I743»    On  Exceptions. 

A  purchafer  -J  T  had  been  referred  to  a  Mafter,  to  fee  whether  a  good  title 
tTot'io  a°i^"irfor  ^'^'^^^     ^  purchafer;  the  Mafter  reported  in  favour 

want  of  a  deed, 

vliich  had  been  inroUed  at  a  public  office,  but  could  i)Ot  be  found  ;  a  copy  of  it,  talccn  in  1632,  attefted 
to  be  »  true  one  bs  fi  vc  witncliVf ,  produced  in  ccurt :  Lord  Hardi^Lke  of  opinion,  this  would  have  beeu 
fufficient,  even  without  an  utteitation, 

of 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


541 


of  the  title  ;  fcveral  exceptions  were  taken,  and  among  the  reft,    Harvky  v. 
that  a  deed  of  bargain  and  fale,  faid  to  be  inrolled  at  the  chapel  ^"^^ips. 
of  the  Roils,  and  which  is  very  material  to  make  out  the  title,  is 
not  to  be  found  there. 

A  copy  of  this  very  deed,  taken  at  the  Rolls  In  1532,  an(i 
attefted  to  be  a  true  copy  by  five  witnefles,  was  produced  now  in 
court. 

Lord  Chancellor, 

If  the  original  had  been  in  the  hands  of  a  private  perfon,  there 
might  have  been  fome  doubt ;  but  where  it  appears  to  have 
been  lodged  in  a  public  office,  and  the  copy  is  fo  very  ancient,- 
I  am  of  opinion  that  it  would  have  been  fufficient,  even  if  there 
had  been  no  atteftation  to  the  copy  :  Vide  i  Mod.  Medlicot  v. 
yoiner  and  6  Mod*  225.  the  two  laft  fedions  in  the  cafe  of 
8taTiyo?i  V.  Davis  (l). 

(i)  Fide  Lady  Holer  oft  v.  Smith,    z,  Freem,  259,  260. 


Wood  xtxiw^  Freeman y  April  iCj  1743.  Cafe  320^ 

AN  exception  was  taken  by  a  fequeftrator  to  a  Mafter's  re-    [  ] 
port,  becaufe  he  had  not  allowed  him  fix  (hillings  and  eight 
pence  a  day  for  his  trouble. 
Lord  Chancellor, 

I  do  not  remember  that  fix  fhillings  and  eight  pence  is  an  ^  fequeftrator 
abfolute  ftated  fee,  to  all  fequeftrators,  whether  the  effe£ls  feized  is  not  intitled  ti;> 
under  the  fequeftration  are  large  orfmall;  and  as  the  fequeftra-  a  ftated  fecofo*. 

*        •      .-U-         -     u  .       .  •  /'in.*  T  S^.aday  for  bis 

tor,  m  this  cait^,  has  not  got  in  40/.  in  almoft  two  years,  1  f^^^  ^ 
think  the  grofs  fum  the  Mafter  has  allowed  him,  is  fufficient  for 
his  trouble. 


^he  Marchionefs  of  BJandford  verfus  ^he  Dowager  Diitchejs  of  Cafe  32  r» 
Marlborough  af  id  others,  ^r/7  2l,  1743.  S  C  2  V-f 

.  50-*  cited. 

A Bill  was  brought  to  have  certain  manors,   lands,  ts^c-  Where  a  perfon 

part  of  the  truft-eftate  of  the  firft  Duke  of  Marlborough,  Jjj'^e^a  Wure 

and  fettled  upon  the  Marchionefs  in  marriage  with  the  IMar-  without  anv  dt  - 

quis  of  Blandford,  made  up  a  clear  3000/.  a  year  out  of  the  afiets  du^ticn  for  any 

of  her  late  hufband,  whilft  he  was  in  poffeffion,  or  out  of  the  af-  or'to\"impoi^d'' 

fets  of  Harriot,  late^Dutchefs  of  Marlborough,  or  out  of  the  affets  parliamentary  or 

of  the  prefent  Duke.  otheruife  j  tius 

does  not  racdn 

Only  fuch  as  are  fixed  and  certain,  but  the  lavd-tax,  though  a  fuftuatlng  one,  is  clearly  wichin  the 

(l)  So  Breivfer  v.  Kitchcll,  I  Salk,  cafier^  2  Vef  500.    Amh.  237.   S.  C 

198.    Lord  Raym.    317.     Hopwood'  v»  Da  Co/la  v.  Fi  liar  calf   1  Bro.  Cba.  Rrp* 

Barefoot,  20  Fin.  16 1,  pi.  y.    Hodg-ivorth  in  note.    Fide  Harvey  v.  Har^.ey^  ante 

V.  Crazvley,    ante  376.      Byndbury    v.  I   vol.  562.     NiiboUs  v.  Lcefon^  poll. 

IFright,  DougL   602.    Contra  Grctn  v.  3  vol.  573. 
Marygold^  8  Fi,u  411,     Ijr^^omicl  V.  j^n- 

K  k  4  The 


CASES  Argued,  and  ^Determined 


Blandkoed  The  cafe  arifes  principally  upon  the.  will  of  the  firfl:  Duke  of 
^*RouGH.^°'  Marlborough^  made  the  19th  of  March  1721,  this  was  a  very 
ftri£t  fettlement  of  his  real  and  perfonal  eftate  ;  he  made  the  per- 
fons  who  were  then  in  being  tenants  for  life  only,  of  the  whole, 
among  which  were  Harriot^  late  Dutchefs  of  Marlborough^  and 
her  fon,  the  Marquis  of  ^/^;;r//Jr^. 

There  were  certain  powers  given  to  each  particular  tenant, 
and  one  of  the  powers  is  fpecially  given  to  the  Marquis  of  Blaiid-- 
fordy  to  make  a  jointure  in  his  mother's  life-time,  not  exceeding 
4000/.  per  arm,  and  this  to  arife  out  of  land  which  he  was  feifed 
of,  or  out  of  perfonal  eftate  when  laid  out  in  land. 

After  the  death  of  John  late  Duke  of  Marlborough,  Lady.  (7^- 
dolph'in  was  in  pofleffion,  and  the  Marquis  of  Blafidfordy  her 
fon,  in  her  life-time,  married  the  prefent  plaintiff,  and  by  ar- 
ticles of  marriage,  he  covenanted  to  fettle  out  of  the  eflate  of 
the  late  Duke  of  Marlborough^  to  the  yearly  value  of  3000/, 
for  a  jointure,  over  and  above  all  reprifes,  pui"fuant  to  the 
power  given  him  under  the  will  of  the  late  Duke  of  Mar/bo- 
rough f 

C  }  y'^^^y  7'  ^7-9»  fettlement  was  executed,  or  deed  of  ap- 
pointment of  the  lands,  which  recites  the  will  of  the  Duke  of 
Marlborough^  the  letters  of  denization  of  the  plaintiff,  to  en- 
able her  to  take  lands  ;  recites  the  confideration  of  marriage,  and 
covenants  that  the  lands  (hall  produce  to  the  plaintiff  3000/.  p^r 
mm  clear  of  all  reprizes. 

The  plaintiff  entered  into  the  lands  after  the  death  of  the 
Marquis  of  Blandford,  and  continued  in  poflefTion  till  fhe  mar- 
ried Sir  WlU'iam  Wyiidham^  who  then  received  the  rent^  and 
profits  till  the  time  of  his  death,  but  have  not  produced  300c/. 
^  year  \  and  conimmnhus  annh  tliere  has  been  a.  deficiency  of 
(3oo  /. 

The  firjl  queJliGn,  ¥/hat  is  the  true  conpLru^lion  of  the  power  I 

Zecoiidij^  V/hat  is  the  coiirLruC4;ian  of  the  articles  ? 

Thirdly^  Whether,  upon  the  proofs,  there  -appears  to  be  any 
•deficiency  in  the  annual  value  of  tlie  lands  fettled  in  jointure. 

Fourihly^  Whether  the  plaintiiThas  a  right  to  have  this  deficit 
ency  made  goodagulnft  the  feveral  defendants. 

The  word 3  of  the  power  :  Provided  alfo,  and  my  will  and 
meaning  is,      That  Lord  Rialton  fhall  .in  his  life -.time  be  em- 
»  powered  by  any  deed  or  deeds,  in  the  pr^^lence  of  two  -wit- 

neffes,  or  by  will,  l^^c^  to  fettle  upon  any  woman,  vifr.  he, 

fhall  marry,  for  her  jointure,  not  exceeding  4000  -/.  per 
^'  amu  without  any  deduction  or  abatement  for  any  taxes,  char- 

ges  or  impofitions,  impofcd,  or  to  be  impofed,  parliamentary, 
"  or  otherwife,  fubjcd  neverthelefs  to  Jeafes  in  being  at  the  time 
*^  of  fucli  jointure  mr.uc.*'  " 

I  think  both  fides  i^re  miftaken  In  the  conflrudiOn  of  tltO" 
power.  '«*i'>»U-  JjAiTfu  V 

For  tlie  plaintiff's  counfe!  carry  it  too  far,  in  *<rxfie?Kdliigdtto 
be  a  clear  rent-charge,  and  have  infilled  upon  deditcling  for 
every  little  f urn  laid  out  in  manuring,  or  any  way  renting  t©  the' 
I^nd,  -  .  V-  ' 

And, 
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And, ' on  the  othe/ hand,  the  defendant's  counfel  have  nar-  Elatjofob* 
rowed  it  too  much,  by  infifling  taxes  and  impofitwns  ought  to    ^'  ^ugk!**' 
receive  a  limited  and  reflrained  fenfe,  and  mean  fuch  taxes  as  are 
fixed,  and  certain  in  their  nature,  which  the  land-tax  is  not, 
being  a  fluctuating  one. 

I  think  the  land-tax  clearly  within  the  power,  for  it  would  be 
very  ftrange,  when  there  are  the  words,  impofed  or  to  be  im- 
pofed,  that  the  principal,  and  moft  confiderable  publick  tax 
Ihould  be  intended  to  be  excluded.     Vide  Brewjler  \.  Kidgill^     [  544  3 
C«r//jm  438.     I  ^all,  198.   ^Mod,  368. 

-  There  was  a  caufe  in  this  court  between  the  BiJIjop  of  Ox-  A  bi/hop  by  co*- 
ford  and  JTife,  in  1608,  where  the  bilhop  covenanted,  that  he  "^f n\"^i"g  pay 

J  V   >.  3      .        i-  all  charges,  or- 

would  pay  all  charges  ordmary  and  extraorclmary.  dinary  or  extra- 

ordinary, does 

not  fubjeft  himfelf  to  the  land-tax,  becaufe  he  cannot  bind  his  fucceflbrs  j  otiaerwife  in  the  cafe  of  a 
common  perfon,  becaufe  he  can  bind  his  heirs, 

:  Lord  Somers  confulted  with  Lord  Chief  Juflice  Trehy,,  and 
Mr.  Juftice  John  Powell,  who  were  both  of  opinion,  the  bifnop 
was  liable  to  pay  the  land-tax  ;  and  the  decree  was  according  to 
their  opinion;  but  then  the  judges  faid,  if  it  had  been  in  the 
cafe  of  a  common  perfon,  it  would  have  been  otherwife,  be- 
caufe he  can  bind  his  heirs,  but  a  bifliop  cannot  bind  his  fuc- 
ceflbrs. 

Now  a  perpetual  tax  has,  and  may  be  laid  upon  land,  as  for 
repairing  bridges,  ^r.but  tho'  certain  and  permanent  when  fixed, 
"yet  not  certain  at  what  time  it  may  be  fo  fixed. 

The  beft  rule  is  to  conftrue  the  power  as  referring  to  fuch 
taxes  as  were  in  being  at  the  time  the  articles  were  executed. 

The  jointure  is  not  to  exceed  in  the  whole  the  annual  value  If  byanyacd- 
of  4000/.  and,  in  my  apprehenfion,  the  value  of  the  land  is  to        a^'er  thc 

1       n-  1  •     n  *^    1  ■        1       •  r    1  Tr  1  execution cf a 

pe  eitimated  as  it  itood  at  the  time  01  the  povt^er :  Ir,  by  any  power,  there  is 
accident,  after  the  execution  of  the  power,  there  fhould  have     excefs  in  the 
been  an  excefs,  it  would  be  for  the  benefit  of  the  jointrefs  :  a^jo?nt[cff,^flie^ 
By  parity  of  reafon,  if  there  fhould  be  any  deficiency,  by  inun-  fliaii  have  the 
dation  or  cafuakies,  the  jointrefs  mull  acquiefce  under  it ;  to  con- 
jftrue  it  otherwife,  would  make  thefe  powers  defultory.  ficiency  by Wu- 

dties,  ftie  muft 
aequiefce  under  it. 

Upon  the fpjl  quejiion,  therefore,  the  meafure  of  the  charges 
the  jointured  eftate  is  to  be  freed  from,  muft  be  taken  from  the 
valuation  at  the  time  of  the  execution  of  the  power,  and  of  fuch 
(barges  as  were  then  in  being. 

The  fecond  qiiejlion  is,  As  to  the  conftru^liion  of  the  articles. 

A  great  inaccuracy  in  the  drawer  of  the  articles,  for  want 
of  purfuing  the  power  j  nay  even  the  articles  and  fettlement 
have  not  fo  much  as  the  fame  words,  but  differ  in  many 
places  :  and  yet,  I  think,  they  ought  both  to  be  conftrued  fo 
as  to  make  ^hem  confident,  and  by  this  micans,  I  fiiall  have 
fome  reafons  for  what  I  fay,  and  fomc  foundation  to  ftand  upon. 

On  the  paijtof  the  defendant,  an  advantage  has  been  attempted 
J)  be  taken 'from  thi§  expreHion,  that  the  jointure  fliould  be 
flcar  of  r^fi'ifaf 

New 
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Blakdford  Now  the  word  reprifes  is  of  a  very  uncertain  fignificatiou,  and 
^*  rougk!°'  ought  to  be  conftrued  feamdum  JuhjeElam  materiam*, 

Reprijei  muft  be 

conftrued  Jecundum  fubjeSfam  matertantt 

CototlVdnterpre-  Yox  the  genuine  meaning  of  the  word.  Vide  CowelFs  InUr-^ 
La'7^%a!o"aryl  P'^^^^''^  Bhunt's  Law  Bicllonary:  But  the  fees  of  ftewards  or 
explain  the  '  bailllFs  mentioned  there  as  an  out-going,  muft  mean  the  fees 
meaning  of  re-  of  ftewards  or  bailiffs  of  the  crov/n  :  Sir  Hemy  Spelma?t  is  a  far 
wfl^hLno'^t'the'  t>etter  antiquary  and  critick  than  either  of  them,  and  he  has  not 
word  in  all  his    the  word  in  all  his  GlolTary. 

Glofl'iury.  j-^g  articles  begin  with  a  recital  of  the  power,  and  the  in- 

tended marriage,  and  the  meaning  of  this  inaccurate  drav/er, 
under  the  word  reprifes^  was  to  take  in  taxes,  charges  or  im- 
pofitions,  impofed  or  to  be  impofed,  parliamentary  or  other- 
wife,  according  to  the  fubjedl  matter,  and  purfuant  to  the  power 
to  which  it  refers. 

Nothing  is  clearer,  than  that  the  Marquis  intended  to  fettle 
^oool.per  arm,  free  from  all  taxes  whatfoever. 
Articles  are  con-      And  if  the  conftru6lion  of  the  articles  fhould  be  doubtful  j 
fidered  in  this    fj^om  the  Uncertain  fiffnification  of  the  word  reprifes^  vet  taxes 

court  as  minutes  .   _       i   •      t       r    ^  ^  -       ^  X    ^        ,    ,  . 

only,  which  the  miertcd  m  the  lettlement  may  explam  the  meaning ,  and  this 
fettiement  may  way  of  reafoning  will  hold  better  in  this  court,  becaufe  ar- 
hr^cl"^  ^^^^      tides  are  confidered  here  as  minutes  only,  and  the  fettlement 

may  afterwards  explain  more  at  large  the  meaning  of  the  fame 

parties. 

As  to  the         andy^j^/r/^  quejl'ion^  relating  to  the  deficiency, 
though  the  plaintiff  took  a  collateral  covenant  from  the  Mar- 
quis of  Blatidford,  that  the  land  fhould  continue  of  the  value,  yet 
this  has  nothing  to  do  with  the  power;  for  to  make  a  covenant 
amount  to  an  execution  of  the  power,  is  not  agreeable  to  the  rules, 
of  conftru^lion  in  this  court. 
No- difference        Therefore  the  plaintifF  muft  rely  upon  the  articles,  and  if  a 
unSecuted*/^^^  deficiency  appear  there,  they  are  executory^  and  not  executed, 
mo  or  in  part,    and  there  is  no  difference  between  articles  unexecuted  in  toto  or 
for  the  ground    jj^  p^ft  only,  for  all  the  cafes  go  upon  this  ground,  that  what  is 
upon'is "what  is  covenanted  to  be  done,  is  confidered  as  done  j  the  ruling  cafe  in 
covenanted  to  be  this  refpc6l,  is  Coventry  verfus  Coventry,    Vide  Max.  in  Eq» 

drrl'd^fsdont*  '^"^^  -^"^^y  ^^'P''^        ^^^'^  BurHngtony  Z 

Vern,  379. 

The  inattention  The  plaintiff's  counfel  have  infifted,  fhe  is  intitled  to  be  re- 
wil'rtTwlrTan  l^cved  Under  the  head  of  miitake  (2),  and  I  think  very  rightly, 
cannot  hurt  her  for  the  inattention  or  laches  of  a  married  woman,  cannot  hurt 
"g^^-  or  affea  her  right  (3). 

[  546  ]       As  this  is  my  opinion  upon  the  whole, 

I  muft  declare  that  the  plaifttifi  by  virtue  of  the  power  un- 
der the  Duke's  will  and  the  marriage  articles  of  the  i3//6of 
ylpril^  lyic),  *'  is  intitled  to  fuch  a  jointure  out  of  the  truft- 
eftate  fubje£t  to  the  faid  power,  as  at  the  time  of  executing 
"  the  faid  articles  was  of  the  yearly  value  of  3000/.  free  from 

(l)  z  P.  TV.  222.  S.  C.     Stra.  595.         (2)  Simp/on  v.  Vavghan^  ante  33. 
S.  C.    9  Mod.  12.  S.  C.    Sec  Har<vg  m.        (3)  ^oji,  3  vol.712. 
ISarvij,  ante  1  vol.  56 1,  and  notes. 
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all  incumbrances,  rent-charges,  rents  feck,  fee-farms,  quit  Blancford 
rents,  annuities,  ftipends  to  miniftcrs,  penfions  and  procura-  ^'^^^^^^^^^ 
tions  payable  thereout. 

"  And  alfo  free  from  all  parliamentary  taxes  or  impofitions 
of  fuch  nature  and  kind  as  were  in  being  at  the  time  of  exe- 
cuting  the  faid  power:  and  particularly  from  the  land-tax  then 
in  being." 

And  I  decree  that  it  be  referred  to  a  Mafter  to  inquire  and 
certify  whether  the  lands  and  tenements  comprifed  in  the 
articles  were  at  the  time  of  the  execution  of  the  faid  articles,  of 
the  yearly  value  of  3000/.  according  to  the  rule  herein  before 
declared  and  laid  down,  and  if  not,  what  was  the  deficiency 
thereof,  and  to  be  made  good  out  of  the  truft-eltate  according  to 
the  faid  power. 

And  let  the  defendants  the  truftees,  with  the  approbation  of 
the  Mafter,  fet  out  and  convey  lands  and  tenements  of  an  annual 
value,  equal  to  fuch  deficiency,  according  to  the  fruits  of  the 
faid  power  to  the  plaintiff  for  her  life,  in  full  of  the  refidue  of  her 
jointure. 


VaUlant  verfus  Dodemede^  May  2>  1742.  Cafe  322. 

S.  C.  ante  524* 

H  E  plaintiff  claims  under  a  term  for  years  which  originally     at^iaw  aa 
belonged  to  one  Herbert  ( i),  and  after  having  been  g^rant-  aflignee  of  a 
ed  to  different  perfons  at  lafl  veiled  in  one  Charles  Grake,  his  ^^^^,^^l^fl^^ 
refiduary  legatee,  and  one  Sedgewick  his  executor.    In  -M^^j;  rid  of  his  fub- 
1727,  Sufan  Grake  created  a  new  term  out  of  the  old  by  grant-  fequencrent, 
ing  an  under-leafe  to  Richard  James  for  36  years,  rendering  the  ^"^^^3  ^hidirun 
rent  of  ']ol,  per  ami.    The  execUtor  of  Charles  Grake  did  not  with  the  land,  « 
join  in  this  leafe,  and  therefore  only  the  equitable  intereft  in  -^^  i^^^^n^^.^hv 
the  houfes  pafTed  by  it.    In  1728,  Richard  James  made  a  mort-        m  er^uity. 
gage  of  thefe  houfes  to  Valliant  \  afterwards,  on  the  31/?  of  Aiay 
in  the  fame  year,  ^ufan  or  her  reprefentatives  by  indenture  af- 
figned  to  Valliant  a  term  of  39  years  and  a  half,  together  with 

(i)  Herbert  demifed  the  premifTes  in  reverfion  of  the  faid  terms  of  39  and  a 

queftion  to  Charles  Great  for  39  years  half  and  20  years  to  the  rallia?!ts.  James 

and  a  half:  //(frrVr/ died,  leaving //ifr^fr/  had  built  four  new  mefTuages  on  the 

Jacob  his  executor,  who  demifed  the  faid  premifies,  in  confideraiion  whereof,  and 

premifTes  to  Charles  Great  for  a  further  of  part  of  the  mortgage  money  due  oa 

term  of  20  years.    Great  died,  leaving  Jameses  mortgage  being  paid  to  the  Val' 

Sufan  Great  his  fole  devifee  and  cxecu-  Hants,  they  conveyed  the  four  houfes  to 

trix  :  Sufan  died,  leaving  Sedgivick  her  Rous  in  truft  to  fecure  20/.  per  ann,  for 

executor,  and  one /-^'"rt/^'itW  her  refiduary  Ja7nes.    The  /-^rt///<a;//'j  covenanted  with 

legatee.     Walhi^ood  demifed  the  pre-  Ja^nss  to  pay  the  faid  20 /'.  and 

miiles  to  James  for  36  years,  at  70  /.  the  Valliants  joined  in  an  affignment  of 

rent;  and  SeJgvjick  by  an  indorfement  Walk^wood' %  leafe  to  Dodcmede  redeem- 

agreed  to  this  leafe.    James  mortgaged  able  by  James :  and  afterwards  Jamc: 

his  leafe  to  one  Barnes;  and  ld^alk<zvood  abfconded,  and  Dodcmede  entered  into 

mortgaged  his  reverfionary  term  to  one  pclTefficn,  received  the  rents  from  thu 

IVooley.    Barnes  and  y^/z.-t-jr  joined  in  a  under-tenants,  and  paid  the  70/.  per 

mortgage  of  Walkvcrj(}d\   leafe   to  the  ann.    Then  follow  the  circumftances  of 

'  V alii  ant  s  :  and  afterwards  IVaJk-'cood  and  the  fire,  and  the  aflignmeiit  to  Lajcdles, 

U^ooUcy  join  in  conveying  the  abfoUiie  as  ilated  in  the  report, 

another 
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VAtjj.AKT  V.  another  reverfionary  term  of  20  years  in  thefe  premiiTes,  fo  tlial 
Valllant  became  not  only  mbrtgagee  under  Richard  Janjcs^  but 
\vas  intitlcd  likewife  to  the  rent  of  70/.  ^^r  which  before 
belonged  to  Sujhny  Sedgeiuick  was  no  party  to  this  deed:  foon 
after  the  execution  of  the  laft  deed,  Richard  James  built  fome 
new  houfes  upon  the  premifies,  in  confideration  of  which  Val' 
liant  agreed  to  pay  him  a  rent  of  2c/.  per  ann,  and  in  order  to 
C  ]  fecure  the  payment  of  this  rent  in  1730,  Valllant  demifed  the 
premilles  to  Ronfe  in  truft  to  pay  10 L  per  ann.  to  Richard  jamesy 
and  as  to  the  refidue  for  the  benefit  of  ValUant. 

The  confequence  of  thefe  things  was,  that,  as  matters  then 
flood,  Valllant  would  have  had  a  remedy  againft  Richard  James 
for  the  ^oLper  a?in,  and  Richard  James  would  h,ave  been  intitled 
to  a  dedutlion  of  the  20/.  pey  a?m. 

In  July  173  I,  Richard  James  makes  an  aflignment  to  Dode» 
medc  of  his  equity  of  redemption  in  the  36  years  term,  and  alfo 
of  the  rent  of  20 /»  per  ann.  by  way  of  mortgage  for  fecuring 
300/.  lent  by  Dodemede:  in  the  mortgage  deed  was  an  exception 
of  the  rent  of  20/.  per  ann.  and  likewife  of  four  houfes  which - 
James  had  lately  built. 

On  the  i']th  oi  July,  17335  other  fums  were  advanced  by 
Dodemede  to  Richard  James ^  amounting  in  the  whole  to  1300A 
or  1400/. 

In  a  fliort  time  after  Dodemede  enters  hito  pofTeflion  as  mort- 
gagee, and,  v/hilft  he  was  fo  pofTeiTed,  paid  the  rent  of  70/, 
per  ann.  to  Val  liant. 

In  1737,  a  fire  broke  out  which  confumed  five  of  the  houfes, 
but  Dodemede  had  infured  fome  of  them. 

About  this  time  Dodemede  made  a  propofal  to  Valllant  to  fur- 
render  the  premifies  to  him,  and  in  order  to  induce  him  to  it, 
offered  that  he  fliould  have  the  infurance  mbney,  amounting  to 
250/.  and  that  he  would  fell  him  the  rent  of  20 1,  p^r  ann.  for 
300/.  and  that,  if  he  would  not  agree  to  do  it,  he  would  affign 
the  premifes  to  any  body. 

Valliant  xtjtditA  this  propofal  without  making  any  on  his  fide, 
and  applying  to  the  fire-odice  for  the  250  /.  infurance,  upon 
Dade^^iedes  refufmg  to  rebuild  the  houfes  which  were  burnt,  and 
Valllanfs  agreeing  to  doit,  the  lire-office  paid  Valllant  the  money 
accordingly* 

Dodemede  took  a  good  deal  of  pains  to  find  out  a  perfon  wfio 
would  accept  of  the  afiignment,  and  at,  lafi:  prevailed  upon 
Ijafceiles^  a  prifoner  in  the  Fleets  for  the  price  of  four  guineas,  to 
accept  of  it,  and  Dodemede  made  an  afiignment  of  it  accordingly 
( T ) :  from  that  time  Dodemede  never  received  any  par^  pf  the  profits 
of  thefe  houfes.  "  .  .  ,  • 

The  bill  is  brought  by  Valllant  and  others  againft  Dodenxde 
and  others,  praying  (2)  amongft  other  riiings  that  the  aingnmeht 

(1)  Dated  22d  Becrmlcr^  ij-^S.  arrears  of  the  faid  70/.  a  year,  and 

(2)  That  Dodc?;!r<k  m:iy  iet  off  ihefaid  the  fame  for  the  future,  as  it  fhali  becoine 
20  i.  a  year  out  of  the  faid  70  /.  a  ycnr  due  ;  and  that  the  faid  Lafcellcs  may  "be 
pot  only  for  the  timepa!>,  but  for  the  re-  enjoined  from  receiving  the  rents  and 
fid  UP  of"  r^id  term  of  %b  xcars :  an^  thrt  comwiuing  walle. 

the  defendants  pay  pay  liie  jlfeiotlfTa  all  mad« 


jn  the  Time  of  Lord  Chancellor  Hardwicke.  54^ 

ftiade  by  Dodemede  to  Lnfcelles  might  be  fet  afitle  as  fraudulent,  VAtLjANT  v. 
and  in  confequence  of  it  that  Dodemede  fliould  be  obliged  to  pay  D^^^Mirir. 
the  rent  of  70/.  per  ann»  to  Valliafit, 

I.0RD  Chancellor,  [  548  3 

As  to  the  arrears  of  rent  incurred  before  the  fire,  It  is  ex- 
tremely plain,  that  Dodemede  h  liable  to  make  fatisfadtion  to  the 
plaintiff,  becaufe  during  that  time  he  was  in  poffefiion  of  the  rents 
and  profits  of  the  eftate  •,  however  as  he  has  made  an  aflignment 
to  Lnfcellesy  Vcdliant  has  no  remedy  for  thefe  arrears  at  law, 
and  is  under  a  neceffity  of  coming  into  this  court  for  its  affif- 
tance. 

The  next  queftlon  is,  whether  Valliant  is  intitled  to  the  aid 
ef  this  court  to  recover  the  arrears  which  incurred  after  the  fire, 
and  before  the  alfignment  to  Lafcelles  *,  and  though  it  is  more 
doubtful  than  the  other  queftion,  yet  I  am  of  opinion  he  is 
intitled  ;  for  notwlthftanding  the  accident  of  the  fire,  Dodemede 
continued  in  pofleffion  of  the  houfes  which  were  unburnt,  and 
received  the  rents  of  the  under-tenants,  and  was  certainly  liable 
therefore  at  law;  and  as  VaUiaiit  cannot  diftrain  on  account  of 
the  affignment  to  Lafcelles^  he  ought  to  have  the  afTillance  of  this 
court. 

But  there  is  a  great  difference  In  regard  to  the  arrears  in- 
curred fince  the  affignment  to  Lafcelles  \  audit  would  be  going 
too  far  if  the  court  was  to  affill  the  plaintiff  againfl  Dodemede  in 
this  refpe£l,  for  the  law  fays  an  affignee  of  a  term  may  affign, 
and  thereby  get  rid  of  his  fubfequent  rent,  and  the  covenants 
which  run  with  the  land  ( i  )•,  and  if  it  be  fo  at  law,  it  is  reafonable 
he  Ihoiild  in  equity,  which  in  cafes  of  tliis  kind  follow  the  law; 
though  indeed  it  is  true,  that  in  fonie  fort  of  affignments  made 
by  tenants  the  court  has  interpofed.  Vide  Treacle  verfus  Cokey 
I  Vern  165.  2,nd  Pbilpol  verfus  Hoare^  Nov,  26,  1 741.  Vide ante^ 

219. 

But  thefe  cafes  are  diftinguifiiable  from  the  prefent,  and 
particularly  the  hill,  for  the  great  point:  there  was,  that  the  party 
to  whom  the  affignment  was  made,  or  pretended  to  have  been 
made,  ailed  really  as  an  agent  only  for  the  affignor  ;  there  was  no- 
propofal,  as  in  the  prefent  cafe,  to  furrender  up  tlie  premiffes  to 
the  landlord,  and  if  there  had,  the  court  declared  they  fliould  not 
have  relieved. 

Whereas  here  there  was  an  exprefs  offer  by  Dodemede  to  far- 
render  the  preniifles  to  ValUnnt  on  certain  terms,  whicli  by  no 
means  appear  to  be  unreafonable. 

Befides  too  heue  was  a  general  calamity,  and  an  unfore 'cen 
one  from  fire;  and  as  Dodemede  lent  to  James  1300/.  or  1400/. 
upon  the  ellatc,  which  he  is  likely  to  lofe,  it  would  be  ex- 
tremely hard  to  oblige  Dodemede  to  pay  the  70/.  rent,  fince  the 
aHjgnment  to  Lafcellesy  cfpecially  as  Valliant  has  received  the 

(\)    Pitcher    v.   To-vey,    i  Salk.  8 1.  Lcl^rux  v.  Naj'h,  2  St>a,  12Z\.  Scdh.%1. 

Carih,  ijj.   Bull.  N:ji  Pri.  \        So  tho*  Srd coptra  Knight  \,  Freeman,  \  }\ni* 

the  ailignmenc  be  to  a  beggar,  csf'r,  as  in  Vuk  i^'alker's  cafe,  3  Co.  22.  a.  23.  a. 
thiapieieiiL  caie  of  ValHa/it  v.  Dodc7}icde, 
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VAttrAKT  V.  2^ot.  from  the  fire-office,  notwithflanding  Dodemede  m^Lde  the 
affurance. 

The  laft  queftion  relates  to  the  20 1,  per  ami.  which  was  agreed 
to  be  paid  by  VaUiant  to  Richard  James^  whether  it  ought  not  to 
be  dedudled  out  of  the  70/.  per  ann, 

■  I  am  of  opinion  that  it  ought,  whoever  is  intitled  to  it,  the 
reprefentative  of  Richard  James^  or  the  defendant  Dodemede ;  for 
it  is  the  ordinary  dire£lion  of  this  court,  that  fueh  fort  of  demands 
fhould  be  fet  one  againft  the  other  ( i ). 


fl)  His  Lordfhip  dire£led  the  Mafter 
to  take  an  account  of  the  faidrentof  70/. 
which  became  due  from  Chrijimas  1 736 
to  ChriJJtnas  1738  ;  in  which  account  the 
Mafter  was  to  make  a  particular  allow- 
ance for  the  faid  20  /.  agreed  to  be  paid 
to  yatneSi  under  whom  Dodemede  claimed; 
and  alfo  an  allowance  for  the  premium 
of  infurance  ;  and  the  ballance  on  fuch 
account  to  be  paid  to  the  plaintiffs  by 
Dodemede.    And  his  Lordfhip  ordered. 


that  the  plaintiffs  {hould  retain  the  faid 
20  /.  per  ann.  as  part  fatisfadlion  of  the 
growing  payments  of  the  faid  70/.  a 
year  fmce  the  affignment  to  Lafcelks. 
And  his  Lordlhip  'vjith  the  confent  of  Laf- 
celks, ordered,  that  he  fhould  aflign  the 
premiffes  to  the  plaintiffs:  and  in  the 
mean  time  fhould  be  rellrained  from  re- 
ceiving the  rents,  and  committing  waile. 
Reg.  Lib.  B.  1742.  fol.  328. 


Cafe  323.     Elizabeth    HawkynSy  Widow  of  Philip  HawhynSy  verfus  Ohyn, 

Executor  of  Philip,  May  'Jy  1 743. 


A  hufband  may  ""J^  HIS  caufe  came  on  before  the  Chancellor  upon  appeal 
^    from  the  Rolls. 

if  afligned  for  a 

valuable  con  fide  ration }  but  it  muft  be  an  aflignment  cf  that  particuhr  thing,  and  not  reft  only  on  In- 
tention andconftrudlion  of  words  in  a  covenant. 


The  queftion  arofe  out  of  the  following  covenant  entered  into 

by  Philip  upon  his  marriage  with  the  plaintiff. 

He  covenants  for  himfelf  with  truflees,  "  that  as  well  the 

**  6000/.  portion  with  Elizabeth  his  wife,  as  all  other  fums  of 
money  which  fhould  be  given  or  bequeathed  to  Elizabeth  by 
any  of  her  relations  during  her  coverture,  fhould  imme- 
diately  after  the  deceafe  of  Philip  be  paid  by  his  heirs,  exe- 
cutors,  ^c,  to  truflees,  in  truft  to  place  out  the  fame  at 
interefl  on  land  or  government  fecurities,  and  the  interefl 

**  thereof  to  be  applied  for  and  towards  the  maintenance  of  the 
children  of  Philip  by  Elizabethy  and  the  remainder  of  fuch  in- 
terefl,  if  any,  together  with  the  whole  6000  /.  to  go  or  be 

**  paid  equally  among  his  children,  except  his  eld  eft  fon,  to  fons 

"  at  21,  to  daughters  at  21,  or  marriage;  and  in  cafe  of  the 
death  of  any  of  them  before  time  of  payment,  to  the  furvivors." 
"  Provifo,  in  cafe  there  fliould  be  no  iffue,  then  the  6000  /. 
and  all  other  fums -of  money  that  during  the  marriage  fliould 

**  be  given  to  the  faid  Elizabeth,  ftiould  be  enjoyed  by  him  the 
faid  Philip  HawhyfiSy  his  executors,  adminiftrators  and  affigns, 
to  his  and  their  own  proper  ufe  and  behoof.*' 

Oa 


m  the  Time  of  Lord  Chancellor  Hardwicke. 
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On  the  4th  of  yww^',  1730,  Mary  Ludlow,  mother  of  E/i-   Hawkyns  v. 

-zaheth,  made  her  will,  "  and  bequeathed  to  her  fon  and  daugh- 
i^'  ter  Elizabeth^  and  Philip  Haiukytis^  2000/.  to  be  enjoyed  by 
j**  them  and  the  furvivor  of  them  (i),  and  if  there  was  no  iflue 
i "  of  her  fbn  and  daughter,  then  fhe  devifed,  after  the  death  of 
f "  the  furvivor  of  Philip  and  EUzabethy  the  2000  /.  to  her  exe- 
; cutor,  and  direcflis  the  legacy  to  be  paid  one  half  15  months 
i     after  her  deceafe,  and  the  remainder  in  two  years  and  a 

"  quarter,  and  appointed  Lambert  Ludloiv  fole  executor." 

Lambert  Liidloiu  ^^ad  1 000 1 ,  in  the  life-time  of  -P^i/zj)  i^JW-      [  550  ] 
!  hyns, 

Philip  Haivhyns  the  hufband  died,  but  left  no  iflue ;  and  by 
;  his  v/ill  "  devifed  the  1000/.  vi^hich  remained  unpaid  by  Lam- 
I  "  bert  Ludloiv^  to  his  wife,  to  be  difpofed  of  as  flie  ftiall  think 
I  proper,  and  bequeathed  all  the  reft  and  refidue  of  his  real  and 
!'  **  perfonal  eftate  to  his  nephew  Thomas  Haivhyns  v/hen  he  at- 
1''  tained  21,  and  then  madie  him  his  executor,  and,  in  the  mean 
i; "  time,  devifed  all  his  real  and  pcribnal  eftate  to  OhytJ^  in  truft 

for  Thomas  Haivhyns 

It  was  heard  before  the  prefent  Majler  of  the  Rolls  on  the  i  oth 
of  December,  1742,  who  decreed  the  plaintiff  was  intitled  to  the 
intereft  of  the  2000  /.  devifed  by  Mrs.  Ludlow^ s  will  for  her 
iife  (2). 

The  defendant  Obyn  infifted  the  decree  was  wrong,  In  decree- 
ing the  intereft  of  the  2000/.  to  the  plaintiff  for  her  life,  whereas 
he  is  well  intitled  as  executor  of  Philip,  under  the  agreement 
and  provifo  in  the  marriage  fettlement,  to  all  fuch  fums  •  as 
fliould  be  given  to  the  plaintiff  hy  any  of  her  relations  during 
the  coverture,  and  therefore  is  not  obliged  to  pay  intereft  to  the 
plaintiff  for  the  1000/.  received  by  Philip  in  his  life-time,  but  in- 
lifted  it  belongs  to  him  as  reprefentative  of  Philip, 

Mr.  Brouun  cited  for  the  plaintiff  the  cafe  of  Thowfon  verfus 
Butler,  Moore  522. 

Lord  Chancellor, 

I  am  of  opinion  this  is  not  a  fum  of  money  at  all  within  the 
meaning  of  the  provifo  j  for  it  is  a  covenant  merely  by  the  huf- 
band, and  confequently  an  agreement  of  what  is  to  be  done  by 
him,  his  heirs,  i^c. 

It  has  been  objected,  that  tho*  it  fets  out  with  a  covenant  of 
the  huftjand,  yet  the  provifo  is  attended  with  other  words,  and 
that  it  is  itfelf  a  covenant. 

But  then  it  muft  be  conne^led  wltli  and  controlled  by  that 
covenant,  and  muft  relate  only  to  fuch  fums  of  money  as  fall 
I  under  the  defcription  of  the  firft  covenant,  which  is  relative  to 
nothing,  but  fuch  fums  of  money  as  came  to  Elizabeth  during 
I  the  coverture,  to  which  Mr.  Hawkyns  might  be  intitled,  and 
I  the  covenant  therefore  thrown  in  on  purpofe  to  reftrain  Mr. 
\Hawkyns  from  difpofing  of  it  to  the  prejudice  of  his  younger 

I  (.1)  During  their  joint  lives,  and  the  among  fuch  of  their  children,  as  fliouId 
ilife  of  the  longell  liver  of  them,  and  be  living  at  the  deceafe  of  fuch  furvivor. 
after  the  deceafe  of  the  furvivor  of  them        (2)  Rf^.  Lib,  A.  1742.  fol.  100. 

children; 
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^^Obyn*  ^  cKildren  for  even  the  fum  of  6000/.  would  abfolutely  have  been 
the  hufband's,  if  it  had  not  been  for  this  covenant. 

It  wzs  faid  on  the  defendant's  part  hkewife,  that  (as  the  co* 
venant  runs  that  from  and  immediately  after  the  deceafe  of 
Philip  HavjkynSi  his  heirs,  executors,  t^c,  fhould  pay  to  truftees 
i  C  55*  3  ^^^^  6000/.  as  all  other  fums  of  money  which  fhould  be 
given  to  Elizabeth^  Bzc,  the  executors  muft  neceflarily  receive,  or 
how  will  they  be  enabled  to  pay  ? 

But  it  would  be  an  abfurd  thing  for  him  to  covenant  that 
his  heirs  fliould  pay  fums  they  could  never  be  intitlcd  to  re- 
ceive ;  nor  can  I  reftrain  thefe  words,  to  prevent  any  future 
difpofition  that  the  hufband  might  be  inclined  to  make  for  the 
benefit  of  the  wife  ? 

It  has  been  infifled  too,  in  order  to  make  this  fall  within 
the  provifo,  that  the  hufband's  difpofition  in  his  life-time  would 
have  bound  the  wife,  notwithftanding  fhe  had  furvived  him, 
and  if  not  good  in  law,  yet  it  would  have  been  in  equity. 

I  will  not  fay,  but  the  hufband  might  have  difpofed  of  this 
poflibility  in  equity,  if  afFigned  for  a  valuable  confideration, 
(i)-,  but  then  that  muft  have  been  upon  an  aclual  afhgnment  of 
this  particular  thing,  and  here  it  refts  only  upon  the  intention 
of  the  parties,  and  the  conftru(Slion  of  *the  words  in  the  cove- 
nant. 

Upon  the  whole,  I  am  of  opinion,  this  is  not  fuch  a  fum 
of  money  as  was  intended  under  the  covenant;  and  it  would  be 
very  hard  to  make  a  ftrained  con{lruci:ion  of  the  deed  to  take 
avv'ay  this  1000/.  from  the  wife;  therefore  the  decree  muft  be 
alErmed  (2). 

(r)  Fi^ie  Bates  V.^Datidy,  ante  208.         (2)  Reg,  Lib.  A.  1742.  fol.  438. 


Cafe  324.     The  Bailifs  and  Burgeffes  of  the  Corporation  of  Burford  verfus 
wpC/im^  ^  vif^it-  Lenthall  and  others.  May  9,  1743. 

Exceptants  to  a  T?XCEPTIONS  had  been  taken  to  the  decree  of  the 
dcaceot  charl-  defendants,  as  ccmmiffioners  of  charitable  ufes,  and  39 

^abie  ufes  were        ^  fjons  ouc  of  4?  wcrc  allowed  j   but  there  being  fomc 

allowed  colts  on  "^^"^^V  /J  i,      ^     i  ^  r  i  *'n 

thoiecxcepuon,,  doubt  as  to  cofts,  the  Cliaucellor  took  tune  to  confident  nil  to- 

V-iilr-d,  and  on  -    •  y  ,        a.  r  s 

thol'c  where  they  did  not,  tke  refpondents  are  intitlcd  to  coits  ^i). 

There  have  been  fix  precedents  brought  tome,  In  which 
cof^s  v/ere  given,  and  as  I  fmd  the  point  thus  fettled,  I  will 
follow  the  juftice  of  thefe  cafes,  whatever  doubts  I  might  have 
had  originally  myfclf,  cfpcciaily  aij  there  are  no  precedents  on  the 
other  fide  to  the  country. 

The  fir  ft  precedent  is  Chapman  verfus  The  Inhabitants  of  T^ed- 
hury,  before  Lord  Keeper  Coventry^  5  Cm:  I. 

( I )  JjJet  V.  DoJ,  ante  23)?. 

The 


in  the  Time  of  Lord  Chancellor  Hardwicke, 


•  The  fecond  was  in  Lord  Chancellor  Nottingham^  time.  Corporation  of 
February  29,  and  the  28th  year  of  Car,  2.  relating  to  the  re£tory  LentmalJ * 
and  parfonage  of  Crowland  in  the  county  of  Lincoln. 

The  third  was  before  Lord  Somers,  which  began  in  the  year    [  552  ] 
1693,  and  lafted  fome  time,  relating  to  the  college  oi  JBromky, 
a  charity  founded  by  Ward,  bifliop  of  Rochejler, 

The  fourth  was  before  the  Lords  CommifTioners,  T, 
1700. 

The  fifth  was'  bisfore  Lord  Keeper  Wright^  Crijlchurch  verfus 
T^he  ifihabitants  of  Newtony  the  4th  of  Ann, 

The  fixth  was  Hancock  verfus  Walker^  before  Lord  Coivper^ 
January  1,  1715. 

It  is  faid  by  the  refpondent*s  counfel,  that  thefc  precedents  are 
erroneous,  becaufe  there  is  no  authority  whatever  given  to  the 
Lord  Chancellor  to  award  cofts  by  the  ftatute  of  charitable  ufes, 
the  43d  of  EUt,, 

If  the  court  were  merely  to  confine  themfelves  to  the  verdict  NotwUhftandlng 
of  a  jury,  or  a  decree  of  commiffioners,  they  muft  have  fhut  com^^^ir^o"* 
their  eyes  as  to  the  evidence  before  the  jury  or  commiffioners,  charicabie'ufes, 
becaufe  there  it  was  viva  voce^  and  from  hence  have  arifen  thefe  tJie  court  of 
precedents  ;  for  the  court  finding  thefc  words  in  the  adl  of  par-  ^f^^^^^^  ."^^^ 

V  r  n  c^7        r     7       I  ^7         77  T      1  Tjr  n    11  ""1  permit  a 

■liament,  Jecf,  9.  1  hat  the  Lord  Lbanceilor^  or  Lord  Keeper ^  Jhall  fuk  to  be  infti- 
and  may  take  Juch  order  for  the  due  execution  of  all  or  any  of  the  faid  ^^^ed  here,  in 
judgments i  decrees^  and  orders^  as  to  them  fljall feem  fit  and  conveni-    Jg^^j^  bound^by 
ent^  have  put  it  in  the  fhape  of  an  original  caufe,  in  which  the  what  appeared 
exceptants  are  confidered  as  plaintiffs,  and  the  refpondents  as  de-  "^^^ 

r    J    A  J        ^  '  /  j-      i-  •         miffioners,  but 

fendants,  and  put  m  an  aniwciupon  oath-,  and  m  the  examma-  j^^y  fee  forth 
tion  of  witnefles  in  the  caufe,  neither  fide  is  bound  by  what  ap-  ::ew  matter, 
peared  before  the  commiffioners,  but  may  fet  forth  new  matter  if 
they  think  proper. 

This  has  made  the  court  all  along  confider  it  as  an  original 
caufe,  or,  otherwife,  the  court  would  have  known  nothing  of 
the  merits. 

Therefore  the  court  have  mixed  the  jurifdi£llon  of  bringing 
information  in  the  name  of  the  Attorney  General,  with  the  ju- 
rifdidion,  given  them  under  the  ftatute,  and  proceed  either  way, 
according  to  their  difcretion. 

It  is  faid  the  court  ought  to  refort  back  to  the  original  jurif- 
di£tion,  in  point  of  cofts,  upon  arguments  chiefly  drawn  from 
cafes  of  cofts  at  common  law,  and  the  old  a6ts,  the  ftat.  of 
MnrlebridgCy  52  Hen.  3.  (now  Marlborough),  &c. 

But  courts  of  equity  have  in  all  cafes  done  it,  not  from  any  is  confcienc«, 
authority,  but  from  confcience,  and  arbitrio  boni  viriy  as  to  the  t^ority,  diM^s* 
fatisfa£lion  on  one  fide  or  other,  on  account  of  vexation.  this  counrin*  • 

But  ftill  it  is  faid  this  arifeth  on  the  common  law  fide,  as  it  giving  c^i^s  (0« 
comes  out  of  the  petty-bag. 

The  return  of  the  commiffion  indeed  being  in  that  office,  the      [  553  ] 
petty-bag  retains  the  proceedings,  yet  it  comes  before  the  Lord 
Chancellor  perfonally,  and  not  in  his  ordinary  or  extraordinary 
jurifdidion. 

(i)  Jones  Y.  Cvxstery  ante  400. 

Vol.  IL  L  I  ftiould 
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Corporation  of      J  fhould  bc  glad  to  know  what  au  hority  I  have  to  pvc  coftV 
7*   in  bankruptcy,  if  I  cannot  crivc  cofts  here  ;  for  it  would  be  dlffi- 
cult  to  mew  from  the  bankrupt  acts,  that  1  have  any  fuch  autho- 
rity. 

It  is  only  by  orders  (igned  propria  mam,  and  procefles  of  con- 
tempt. 

The  fame  as  to  ccmmiflions  of  lunacy,  for  though  It  is  faid 

the  whole  of  it  arifes  from  the  fign  manual  of  the  king,  yet  I  am 

of  opinion  it  does  not. 
After  the  coiirt  Before  the  courts  of  wardflilp  were  ere£l:ed,  the  jurifdi^Llou 
of  waids  was^^  was' m  this  court,  both  as  to  lunaticks  and  ideots,  therefore  all 
jLifdiaTon  over  tlicfe  commiffions  were  taken  out  in  this  court,  and  returned 
jiwiaticJcs  and  here,-  2nd  after  the  court  of  ward's  was  taken  away  by  act  of 
t^'^lct "^the court  P^'^^j^'^^"^*-  revtrted  back  to  the  court  of  chancery;  and  tlic 
ot  chancery,  to  lign  n^anual  €>f  the  king  is  a  fianding  warraiit  to  the  Lord  Chan- 
whom  it  origi-  ccilor,  10  grant  the  cuftody  of  the  lunaticks,  and  is  a  beneficial 
jiaiiy  belonged.  ^~^\^^^     cafe  of  ideocy,  becaufe  the  king  could  not  only  give  the 

eurtody  of  ideots,  but  the  rents  and  profits  of  ideots'  lands  to 

perfons  ( i  )r 

Lord  Ghancek  Therefore  it  is  not  air  authorrty  in  tlie  Lord  Chancellor 
the«ii^o"chr  srifing  from  his  ordinary  or  extraordinary  jurifdidion,  but  a  per- 
ritabie  ules,  is  a  fonal  One,  and  very  difficult  to  maintain,  upon  a  nice  foundation, 
perforjai  one,  J^ow  this  authority  of  cofls  did  arife,  but  falls  exa^liy  within 
riot  from  his  or-         ^^^^^  ^£  bankrupts  and  ideoti.;  ride  ihe  cafe  of  the  corpo- 

sinary  or  exm-  _^  .  .. 

ordinary  jurif-  ratiofi  of  Betudleyf  I  P,  Jf^ms;  207.  rebting  to  awardmg  venires 
di^en.  vicifjeto  ^'  ds  cGvpore  comitatuSy  whe-re  the  court  was  governed 

by  precedents  of  about  feven  y^ai-s  itanding,  before  tlie  i:ilue  of 

tlie  venire > 

^k>  Ijfkcwife  hi  the  cafe  cf  jiufiices-  of  pcai:e,  they  have  takers 
upon  them  to  exercife  feveral  jurifditlions,  which  the  eourt  of 
king's  bench  would  not  have  allowed,  if  it  had  come  originally 
before  them, 

I  am  of  opinion  therefore,  I  ought  to  be  bound  by  thefe  pre- 
cedents, efpecially  as  it  is  m  nrd  of  judice* 

The  queilion  tlien  ib>  What  ouglit  to  be  done  as  to  cofti 
above,  and  cofis  below* 
L  554  }       •^"'^  '^^  exceptants  ought  co  Irave  cofts  uporj 

thofe  exceptions,  in  which  tiiey  hare  prevailed,  and  the  refpon- 
dents  coils  in  thofe  where  they  have  prevailed  (2). 

As  to  cofts  below,  it  raiilt  reft  upon  the  agreement  made  be- 
tween the  parties,  and  i  will  not  interfere. 


jo  Vide'm  the  matter  of a  iona-  \i)  R^^,  Lib,  J.  1742.  fol.  705.  715* 
lick,/oA'.  ^  v«>l.  635, 


tn  the  Time  of  Lord  Chancellor  HitiiDwicki; 
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The  Sadkri  Company  verfus  Badcock  dnd  Othehi  May  9,  1 743*  S^j' 


NN  Strode,  having  fix  years  arid  a  Il^lf  to  come  Iri  the  leafe  It  Is  necefTary 
of  a  houfe  from  the  pLtiutifFs,  on  the  27th  of  yfpr'tl  1734  the partv injured 

*  '  ' Ihould  have  aa 

or  pro- 


A  _   _ 

tecanle  a  proprietor  of  the  Hand-in-haud  office,  by  irifaring  the  jlKe"reil 
fum  of  400  /•  oii  the  hdiife,  for  feven  years,  and  5n  paying  perty  in  the 
twelve  (hillings  down^  arid  three  potinds  fome  time  after,  the 
company  agreed    to  raife  and  pay  out  of  the  effefls  of  the  con-  licy  is  made©«t^ 
tribution  ftock^  the  faid  fiim  of  400/.  to  hef  and  her  execti-  and  at  the  time 
tors,  adminiftratots,  arid  afllgris,  fo  often  as  the  houfe  (hall  t^zxSaiT*^ 
**  be  burnt  down  within  the  faid  ternl,  Urilefs  the  directors  (liaU  aft«r  the  ieafc 
buiid  the  faid  houfe,  and  put  it  in  aS  good  plight  as  bdfore  ^f^^jj'ijj^j'-^^"* 
the  fire  :  and  on  the  back  of  the  J)olIcy  it  was  indorfed,  that  if  fircd's  affignlng 
this  policy  fiiould  be  afTlgned,  the  alllgriment  mud  be  entered  the  policy  doe» 
»  within  twenty-one  days/after  the  makiag  thereof.'*    ,  l^ren^ifmakri 
Mrs.  ^Z/Wi-^s  leafe  expired  at  Alldfuninier  1740?  the  houfe  good  the  iois  ttf  j 
was  not  burnt  down  till  the  Janudi'y  after  1746,  and  (lie  made  the  airii{aecri 
ah  affignment  of  the  policy  to  the  plaidtifFs  the  23d  of  Fehrimr^ 
after,  1740. 

The  queftion  is,  Whether  the  pialritifFs,  the  affighees  of  Mrs. 
Strode,  are  intitled  to  the  400  /.  infurance  money,  or  to  have  the 
houfe  built  again  ;  or  whether  the  houfe  beirlg  burrit  doWti  afier  * 
Mrs.  ^t rodeos  property  ceafed  hi  it,  the  company  dre  obliged  to* 
make  good  the  lofs,  to  heraflignee,  of  the  {policy. 

The  tompany  liiide  an  order,  fubfequent  hi  tinie  to  Mrs. 
Stnde^s  policy  ill  1738.  "That  v/hereas  policies  expire  Upon  :. 
*^  the  property  of  the  infured's  ceafing,  if  there  is  no  application  ^ 
of  the  infured  to  afilgji,  or  to  have  the  lofs  made  up,  then  the 
perfdn  having  the  property  may  infure  the  faid  hoiife  in  ths 
laid  olhce,  libtwithftandifig  the  term  for  \«rhich  the  houfe  was 
originally  infuted  is  expired.^* 

There  was  evidence  read  for  the  plairitliF^,  to  (hfew  that  they 

tendered  the  afiignment  to  the  defendants,  to  enter  in  their 

books,  but  they  refufed  to  accept  of  it* 

Lord  ChancelloRj  C  5*^^  J  1 

During  the  progrefs  of  this  caiife,  'v^hlle  the  defendants  feem- 

cd  to  depend  chiefly  upon  the  fubfequent  order,  I  was  of  opinion 

agaiiiO:  themi 

But,  upon  hearing  what  wasfiirther  offered,  t  think  the  plain-*' 

tiffs  are  not  intitled  to  be  relieved. 

There  may  be  three  qLiefilons  niade  in  this  daiifc* 

Plr/if,  Whether  this  accident  which  has  happened  is  fuch  a 

iofs,  as  obliges  the  defendants  to  make  fatrsfuiSlion  to  the  plain-  i^^'^'fi: 

tifts? 

Secondly  Whether,  upoii  the  terms  of  the  original  policy,  tha 
office  is  obliged  to  do  it  f 

nirdlyy  Which  is  rather  confequential  of  the  former,  whcthc^t 
the  plaiiuiiTs  are  properly  affignees  of  Mrs*  Zindg  undjr  :his 
policy  ? 

h\  %  u 


SSS  CASES  Argued  and  Determined 


The  Sadlcrs*      If  this  matter  refted  fingly  upon  the  policy  itfelf,  I  fhould  not 
Ba/cock?    t^i^^  it  fuch  a  lofs,  as  would  oblige  the  defendants  to  make  fatis- 
fa£lion. 

Under  this  policy,  the  ftate  of  the  cafe  is,  Mrs.  Strode  was 
only  a  lefTee,  her  time  expired  at  Midfummer  1740,  the  houfe 
was  burnt  down  the  January  after,  within  the  f even  years  \  the 
plaintiffs,  the  Sadlers  company,  were  ground  landlords,  and 
intitled  to  the  reverfion  of  the  term:  Upon  the"  23d  of  jFV- 
bruary  1 740,  feven  months  after  the  expiration  of  the  term,  and 
one  month  after  the  fire,  the  aflignment  was  m.ade,  and  in  confi- 
deration  of  five  fliillings  only,  fo  that  it  mufl  be  taken  as  a  volun- 
tary aflignment  as  it  (lands  before  me. 

It  has  been  infilled,  on  the  part  of  the  defendants,  that  the 
plaintiffs  are  not  intitled  to  recover  as  (landing  in  the  place  of 
Mrs.  Strode^  becaufe  flie  had  no  lofs  or  damage,  her  intereft  ceaf- 
ing  before  the  fire  happened. 

And  this  introduces  the  fecond  and ;third  queflions. 
I  am  of  opinion,  it  is  necefTary  the  party  infured,  fliould  have 
an  intereft  or  preperty  at  the  time  of  the  .infuring,  and  at  the 
time  the  fire  happens. 
ISS^  J  ^^^^  ^^^^  f^^d  for  the  plaintiffs,  that  it  is  in  nature  of  a 

wager  laid  by  the  infurance  company,  and  that  it  does  not  fig- 
nify  to  whom  they  pay,  if  loft. 

Now  thefe  infurances  from  fire  have  been  introduced  in  later 
times,  and  therefore  differ  from  infurance  of  fhips,  becaufe 
there  intereft  or  no  intereft  is  almoft  conftanfly  inferted,  and  if 
not  inferted,  you  cannot  recover  unlefs  you  prove  a  pro- 
perty. 

The  infuring  of  flnps  is  as  old  as  the  laws  of  Oleron  and 
Rhodes  whofe  inhabitants  were  the  great  traders  of  the  world; 
look  into  the  books  that  treat  of  infuring,  and  you  will  find 
the  'term  is,  averfio  pericidiy  the  intention  of  all  infurances 
being  to  avert  any  damages  or  lofs  the  infured  might  fuftain  : 
Upon  this  principle,  in  all  modern  infurances  of  ftiips  interejl 
er  m  interejl  is  introduced,  and,  between  the  fubje<5ts  of  differ- 
ent nations,  for  this  reafon,  becaufe  a  great  deal  of  contraband 
trade  is  carried  on,  and  I  believe  began  in  the  Spanijh  trade  firft 

(0- 

The  common  law  leant  ftrongly  againft  thefe  policies  for  fome 
time,  but  being  found  beneficial  to  merchants,  they  winked  at 
it. 

New  laws  have  been  enabled,  which  make  it  felony  to  deftroy 
ftiips,  and  the  temptation  to  it  has  arifen  from  interejl  and  no  in^ 
terejl  inferted  in  policies. 
The  term  In        No  Ioniser  ago,  than  when  I  firft  faf  in  the  Court  of  King's 
ct  infuring  is"'  ^^cnch,  I^have  heard  thefe  infurances  called  fraudulent,  but 
averjio pencuUy    tliough  inconvcniences  may  have  arifen  from  thefe  words  to  the 

the  intention  * 
being  to  avert  any  damages  or  lafi  tbt  injured  might  fuflain. 


(i)  But  fuch  infurances  are  rendered  void  by  fiat,  19  Geo.  2.  c.  37, 
1  '     "  infurance 


in  the  Time  of  Lord  Cliancdlor  HardWicke. 


Iiifurance  companies,  yet  fome  inconvenience  too  may  arife  on  The  Sadicu' 
the  other  fide,  becaufe,  if  any  perfon  may  infure,  whether  he  baTcock? 
has  property  or  not.  It  may  be  a  temptation  to  burn  houfes,  to 
receive  the  benefit  of  the  poHcy  :  By  the  firft  elaufe  in  the  deed 
of  contribution  in  1696,  the  year  this  fociety,  called  xh.t  Hand-in- 
hand  office^  incorporated  themfelves,  the  fociety  are  to  make  fa- 
tisfa6lion  in  cafe  of  any  lofs  by  fire. 

To  vrhom,  or  for  what  lofs,  are  they  to  make  fatlsfa^llon  ? 

Why,  to  the  perfon  infured,  and  for  the  lofs  he  may  have 
fuftained ;  for  it  cannot  properly  be  called  infurlng  the  thing, 
for  there  is  no  poffibility  of  doing  it,  and  therefore  muft  mean 
infurlng  the  perfon  from  damage. 

By  the  terms  of  the  policy,  the  (defendants  might  begin  to 
build  and  repair  within  fix  days  after  the  fire  happens. 

It  has  been  truly  fiid,  this  gives  the  fociety  an  option  to  pay     [  557  ] 
or  rebuild,  and  (hews  mod  manlfeftly  they  meant  to  infure  upon 
the  property  of  the  infured,  becaufe  nobody  elfe  can  give  them 
leave  to  lay  even  a  brick,  for  another  perfon  might  fancy  a  houfe 
of  a  different  kind. 

Thus.it  flands  upon  the  original  agreement ;  The  next  quef- 
tlon  will  be,  Whether  the  fubfequent  order,  made  by  the  defend- 
ants in  1738,  has  made  any  alteration  ? 

I  am  of  opinion  it  has  not  j  for  it  was  made  only  to  explain 
a  particular  cafe  in  the  policy;  for  it  might  have  been  a  queflion, 
whether  Mrs.  Strode  could  have  come  before  the  expiration  of 
the  term,  to  have  examined  the  books  of  the  office,  and  there- 
fore this  order  was  made  to  give  her  fuch  a  power. 

It  has  been  flrongly  objected,  that  the  fociety  could  not  make 
fuch  an  order. 

I  am  very  tender  of  faying,  whether  they  can  or  not. 

Becaufe  on  one  hand,  it  might  be  hard  to  fay,  that,'  as  a  fo«Iety, 
they  cannot  make  any  by  order  for  the  good  of  the  fociety. 

And,  on  the  other  hand,  it  would  be  a  dangerous  thing  to 
give  them  a  power  to  make  an  alteration  that  may  materially 
vary  the  interefl  of  the  infured. 

The  aifignment  is  not  at  all  within  the  terms  of  this  order, 
becaufe  it  is  plaui,  it  meant  an  aifignment  before  the  lofs  hap- 
pened. 

Now,  with  regard  to  the  lofs  happening  before  the  affignment 
made,  Mrs.  Strode  was  intitled  to  nothing  but  what  was  to  be 
paid  back  upon  the  depofit. 

It  is  plain  flie  thought  fo,  for  if  fiie  had  imagined  flie  had  been 
Intitled  to  400/,  would  any  friend  have  advifed  her  to  make  a 
prefent  of  it  to  the  plaintiffs  ? 

The  cafe  of  Lynch  verfus  Dayrell,  In  the  Houfe  of  Lords,  the  Policies  of  afiu- 
13th  of  March  1729  (1),  fhews  how  flria  this  court  and  the  "brirthef^" 
i.  oufe  of  Lords  are  in  the  cohflru^lion  of  policies  to  avoid  frauds:  nature,  nor  in- 
tended to  be 

afligned  from  one  to  another  perfon  without  the  confent  of  the  office. 


(0  3  Bro.  Par.  Ca.  497.  S.  C. 
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Lord 


CASES  Argued  and  Determined 


l^c  Sadlcrs*  '  J^ord  Chancellor  Kwg^ns  of  opinion  there,  the  plaintiff  had  no 
bTdcocjc!*  f  money  under  the  policy,  becaufe  no  iofs  had  hap« 

pened  to  him,  he  having  no  intcreft  in  the  thing  infurcd  at  the 
time  of  the  fire,  and  that  policies  are  not  in  the  nature  of  them 
affignable,  nor  intended  to  be  affigned  from  one  perfon  %o  ano- 
ther, without  the  con  Cent  of  tlie  o^ce. 
The  bill  here  mnil  be  difmiiled. 


Cafe  ^26*  T^mllvcrivLS  Hopcy  May  10,  1743,  at  the  Rolls, 
[  558  ] 

The  Maftcr  of  ^  ^  plaintiff  before  her  marriage  with  John  Tyrrell  wa§ 

the  Rolls  of  X    feifed  in  fee,  or  her  mother  Mrs.  Stanton  was,  of  an  eftatc 

«oteu?/de^the*  Berhjbire^  and  in  confideration  oif  the  intended  marriage,  and 
hand  of  the  huf-  of  1500 /.  paid  to  Mr.  Tyrrell  as  her  marriage  portion,  it  wa$ 

Hand  ought  to  agreed  that  the  eftate  fhould  be  fettled  previous  to  the  marriage, 

aspm^of  tlir"  &     f^^^       moiety  might  be  enjoyed  by  the  plaintiff  *s  mother 

luarriage  agree-  for  her  life,  and  after  herdeceafe  by  the  plaintiff,  or  her  truftees, 

ir.ent,  and  con.  f^j.  j^gj.  f^jg  ^^^^  feparate  ufe,  exclufive  of  her  hufband,  and  that 

bnhTfettJe-^^^^  Ihould  receiv6  the  rents  and  profits  during  her  h^^band*s 

inent;  and  as  life,  and  tli^t  as  well  the  faid  moiety  after  the  plaintiff's  deceafe, 

luvr'tj^erre-"*  as  the  Other  moiety  ( i ),  fiiouid  be  fettled  upon  fuch  trufts  as  the 

lieved  if  fhe  had  plaintiff  by  any  deed  in  her  life-time  or  by  will  (hould  appoint. 

brought  a  bill 

igdlail  tlie  liufljand,  equally  fo,  as  brougt  t  againft  the  AlTigneds,  wl^oftand  ii>  his  place. 

Mr.  Tyrrdl  the  intended  hufband  undertoqk  to  procure  deed$ 
to  be  drawn  purfuant  to  tjie  agreement. 

But  when  the  deeds  were  reading  over  to  the  plaintiff  in  order 
for  execution,  flie  obferyed  there  was  a  miftske,  for  that  the 
moiety  of  the  premiffes  limited  to  her  mother  for  life,  was  after 
her  deceafe  limited  to  the  ufe  of  Mr.  Tyrrell  for  life,  and  not  fo 
her  feparate  ufe,  as  had  been  agreed  *,  and  Ihe  refufed  to  execute 
Tjnlefs  the  miftake  was  redifxed  :  in  order  tp  do  thjs  it  was  then 
propofed  by  the  truftees,  that  Mr.  Tyrrell  fhould  give  a  note  pr 
writing  under  his  haiid,  that  the  pbintlff  ihould  take  and  receive 
one  moiety  of  the  eftate  after  her  mother's  d^eath  for  her  fqlc 
and  feparate  ufe,  according  to  the  agreement,  as  if  the  fame  had 
,  been  fo  fettled  by  the  rcleafe ;  and  thereupon  Mr.  Tyrrell^  pre- 

vious tQ  the  execution  of  the  deeds,  gave  the  plaintiff  a  note  pr 
^-riting  to  the  purpofe  aforefald,'  and  delivered  it  tp  the  truftee 
named  in  the  releafe,  to  keep  for  the  plaii]tiil''s  benefit. 

The  marri'4|G;e  was  had  Hiortly  after,  and  upon  the  8th  of 
jh^h^  n39>  Stnttion  the  mother  died,  and  pn  the  14th  of 
julyy  J  740,  a  commillion  of  bankruptcy  iffued  againft  Mr. 
•  Tyrrell,  and  he  being  found  a  bankrupt,  Mr.  Hope  and  pthers 
were  choftn  affignec^,  and  being  got  into  the  receipt  of  a|l  the 
rents  of  this  moiety,  refufed  to  let  the  pl'4iptiff  receive  them,  oc 
:o  make  any  fettlcmcnt  for  fecuring  the  receipt  thereof  to  her» 
pi^rluant  to  the  agreement  before  her  marriage. 

(f )  Bsst  this  mciety,  it  feeins:,  was  a^rcrd  to  be  fettled  in  ftri^t  fettlcmcnt. 

'  '  "        '•'  '  ~'        "  '      "■'  '  The 


in  the  Time  of  Lord  ClianccIIor  Hardwickb. 


The  bill  was  therefore  brought  agalnll  Hope,  and  the  other  Tr«»iit  ?^ 

atfTignees,  for  an  account  of  what  they  have  received  of  the  Wo»*. 
fents,  and  that  a  moiety  of  them  for  the  future  may  be  afTurcd 
to  the  plaintiff  for  her  fole  and  feparate  ufe. 

Mr.  Tyrrell  by  the  note  pr&mifcd 'and  agreed  ^'tth  t-Jie  plaintiff  hy      [  5^9  3 
the  name  of  his  intended  uoife  Mary  SiaJiton^  tijctt  fhc  Jhould  enjoy 
and  receive  the  ijfue  and  profits  of  one  irt'Aety  of  the  efiate^  then  in 
poffejion  of  her  mother  Mrs,  fane  Stanton,  after  the  deceafe  of  her 
mother, 

Mr.  Noel  for  the  i^efendant^  infifted  that  both  note  and  deed 
muil  Rand  together,  and  if  they  cannot,  the  deed  ought  to  con- 
troul  the  whole,  bscaufe  a  deed  is  of  more  authority  in  the  no- 
tion of  law  than  a  note  figned  by  one  perfon  only  ;  and  for  thij 
purpofe  'he  cited  Eawdes  verfus  Amhurji,  Eq.  Caf,  Abr.  21. 

That  while  courts  have  deeds  only  before  tliem  they  have  a 
fure  foundation,  but  -if  they  go  ©n't  ©f  the  deeds,  wttnefTcs  may 
be  guilty  of  perjury,  and  therefore  the  court  has  always  leant 
ftrongly  againft  parql  evidence,  becaufe  this  may  err,  that 
cannot. 

That  as  no  body  was  prcfent  wlien  the  note  was  given,  but 
perfons  in  the  intereft  of  the  plaintiff,  it  would  be  af  dangerous 
confequence  to  lay  much  ftrefs  upon  fuch  evidence,  efpecially, 
as  it  is  not  poflible  to  produce  any  oq  tie  other  fide.  Vide 
Clarkfon  verfus  Hananvayy  2  P.  W ms, 

That  fuppofing  the  word  feparate  had  been  anferted  in  the  note, 
that  it  would  not  have  given  the  wife,  as  k  is  a  note  to  her,  a 
feparate  intcrefi  during  tiie  cwerture*  Uoh,  1 1 3,  Clark  verfus 
*I'hompfon,  Cro,  far,  571. 

Mr.  Brown  for  the  plckR-tilF  relied  Wfon  'the  cafe  of  Walker 
verfus  Walker,  December  1 1,  1 740  (l)^  as  an  authority  in  point 
(with  regard  to  the  evidence  xhat  is  offered  on  the  part  of  the 
plaintiff)-,  and  which  oug^t  .to^bii  alJowed  upon  this  footing:,  that 
it  was  a  fraud  in  the  hufband  to  draw  in  the  wife  to  reft  upoo 
his  promife  without  altering  the  deed  \  and  upon  this  fuggeltiow 
parol  evidence  may  fee  :?idn?iLtedj  notwith,fl:andAng  the  ftatutc  of 
frauds  a.ud  perjuries. 

Mfflycr  of  the  Roils,  The  cafe  now  depending  arifes  upon  the 
^eed  eiLeciUted  before  iparriage,  and  upon  .the  note  figned  before 
the  deed^ 

The  firH:  queflion  I5,  what  relief  the  plaintiff  would  have  had, 
if  it  had  been  a  bill  hrougl-^j:  agniuit  the  huiband. 

The  fecond  queftion,  if  ihc  i§  intiiled  under  this  bill  to  the 
fame  relief  againil  the  aUignecs  of  the  hufband. 

I  ihall  confider  it  in  the  fame  light  as  the  counfel  Jv^v.e  ,do"^«      [  K^o  ^ 

Now  as  to  what  has  been  faid  with  regard  to  the  mifchiefs  In  fepavatr 
produced  by  feparate  maintemmces,  I  Oral!  lay  that  out  of  the  cafe,  S^!^^ou^tr^uA 
for  we  mult  not  be  diredted  by  what  we  think  of  it  in  our  own  hedircacd  by 
private  judgments,  but  upon  what  the  court  has  judiciallv  done  i^Jldai  dec^r- 
An  leparate  mamtcnances,  no;ty  waAtti.ey 

think  of^thcm  la  thcvrpriYatc  juJgntcnt. 

{<)  Ante  98.  S.  C. 

L  I  4  Then 
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CASES  Argued  and  Determined 


Parol  evidence 
cannot  be  admit- 
ted to  explain 
the  agreement 
between  the 
parties,  but  as  to 
the  occafion  of 
ijgning  the  note 
it  may. 


'^'^HqV'z  Then  as  to  the  firft  point. 

Upon  the  deed  to  be  fure  the  wife  can  have  no  relief,  for 
there  are  no  words  in  it  that  can  convey  a  fetaraU  eflate  to  the 
wife. 

But  then  it  is  infifted  the  note  has  fupplied  this  defedt ;  and 
that  a  witnefs  has  explained  the  matter  fully. 

An  objection  was  made  to  admitting  this  evidence :  and  a 
cafe  cited  in  Eq»  Caf,  Abr,  21,  Baivdes  and  Amhurjl^  where  evi- 
dence was  offered  to  fhew  the  ufes  of  a  marriage  fettlement, 
but  was  not  admitted  there,  becaufe  it  was  not  figned  by  the 
party. 

Here  the  note  infifted  on  is  figned  by  the  party  the  hufband 
himfelf. 

The  next  queflion,  how  far  I  ftiall  give  weight  to  this  evi- 
dence :  it  fays,  that  a  moiety  of  the  eflate  was  to  be  fettled  to 
the  feparate  ufe  of  the  wife  after  the  death  of  the  mother;  now 
\k.  the  matter  refted  fmgly  upon  the  note,  no  parol  evidence 
ought  to  be  admitted  to  explain  the  agreement  between  the 
parties  (i). 

But  1  am  certainly  warranted  in  admitting  this  evidence,  fo 
far  as  it  goes  to  the  reafon  and  occafion  of  figning  this  note. 
The  next  confideration  what  efFe6i:  it  fhall  have. 
I  readily  agree,  where  there  is  any  writing  executed  after  the 
fettlement,  and  differs  from  it,  the  fettlement  fhall  controul  it. 
But  if  I  take  the  evidence  into  the  cafe  with  regard  to  the  rea- 
wntmgexecuted  ^'^^  of  giving  this  note,  it  will  have  a  different  confideration  with 
after,  but  the      me,  bccaufc  the  wife  refufed  to  execute  the  fettlement  without 
partie.  refusing   jj- .  ^^-j  J  \{  {q  \         couflrue  it  as  ouc  entire  agreement  before 

to  execute  the  .  1  1      1      r   i  en 

fet:iementwith-  mamagc,  and  both  of  them  confiitent. 

outit,  theymuft 

be  conftrued  as  one  in  tire  agreement,  and  both  confiftent. 

For  it  is  pin  in  here  was  a  new  agreement  between  the  parties, 
and  that  it  was  upon  the  credit,  faith  and  footing  of  the  note,  the 
fettlement  was  executed  by  the  mother  and  the  wife. 

*As.to  the  fraud  which  the  plaintiff's  counfei  have  fuggefled  in 
the  cafe,  it  is  not  fo  clear;  becaufe  the  fettlement  was  read  to 
tb.e  mother  and  the  wife  before  execution,  fo  that  they  did  it  with 
their  eyes  open ;  now  fraud  is  what  is  done  in  lecret,  and 
where  there  is  a  concealment  from  the  party  in  a  matter  which 
concerns  his  intereft. 

I  cannot  fay  indeed  the  note  is  good  in  law  againft  the  mar- 
riage fettlement,  but  in  equity  it  ought  to  be  looked  upon  as 
part  of  the  marriage  agreement,  and  confequently  as  part  of  the 
fettlement,  and  therefore,  if  the  wife  had  brought  a  bill  againfl 
the  hufband,  fhe  would  have  been  intitled  to  relief. 

Several  cafes  have  been  cited  to  fliew  that  this  note  is  void  in 
law,  and  ecjuity :  but  upon  the  circumftances  of  this  cafe  I  do 
not  think  it  is. 


A  fettlement 
will  controul  a 


Fraud  is  what  is 
done  in  fecret, 
and  where  there 
is  a  concealment 
from  the  party 
inamatterwhich 
concerns  him  in 
inteieft. 


(0  VidcWalhei  v.  VFalhr^  ante  98.  \,  PovAet,  ante  'i^Z* 
Vliick  v.  Vuchjieldtantc  372.  Paricricbe 
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There  is  a  ftrong  cafe  to  this  purpofe,  where  a  bond  is  given   Tvrrell  v. 
by  a  hufband  to  a  wife  before  marriage  to  fecurc  a  fum  of  money 
to  her  ufe,  which  is  void  in  law,  and  yet  in  equity  will  be  con- 
fidered  as  a  truft  for  the  wife  (i). 

One  thing  more  before  I  leave  the  confideration  of  the  note  is, 
what  will  be  the  effeO:  of  it. 

It  has  been  faid  by  the  plaintiff's  counfel  that  though  it  is  not  ^orTs^J  ^^^tg 
exprefled,  yet  it  is  implied  in  the  note,  that  fhe  fhall  have  this  ^/e^rJuiZTthc 
moiety  to  her  feparate  ufe.  "ote,  the  words 

Now  the  words  feparate  ufe  indeed  are  not  in  the  note,  but  '"^^i^^-^f''-^^^ 
there  are  other  words  v/hich  amount  to  it  (2). 

That  fie  fljall  enjoy  and  receive  the  ijfues  and  profits  of  one  moiety 
of  the  ejiaiey  ^c. 

Which  can  admit  of  no  other  conft:ru£lion  but  that  it  mufl  be 
for  her  feparate  ufe  ;  for  to  what  end  fhould  ihe  receive  it,  if  it 
is  the  property  of  the  hufband  the  next  moment  ? 

The  word  enjoy  tGO  is  very  ftrong  to  imply  a  feparate  ufe  to  the 
wife. 

The  fecond  queftion  is,  if  the  wife  is  intitled  to  the  fame  re- 
lief againft  the  affignees  of  the  hufband,  as  fhe  would  againft  the 
hufband  himfelf. 

It  has  been  infifted  by  the  defendant's  counfel  that  aflignees 
are  truftees  for  creditors,  and  creditors  are  always  favoured  in 
law,  fo  that  when  they  have  the  legal  intereft,  they  fhall  have 
.the  equitable  eflate  againft  a  perfon  who  has  only  an  equitable 
intereft. 

It  muft  be  owned  the  legal  eftate  vefts  in  the  hufband,  and  by    £  ^62  3 
afTignment  in  his  afTignees,  and  the  general  rule  is,  that  they 
ftand  in  the  place  of  a  bankrupt ;  but  I  think  it  does  not  hold 
in  every  cafe. 

Forinftance;  Where  there  is  a  voluntary  conveyance  by  a  The  court  will 
bankrupt,  the  court  may  carry  it  into  execution  a^rainft  the  J^o' '^^'''ry  a  vo- 

u     ^  r  ir  u   .  •    a  i  •      /r  ^  luntary  convey- 

bankrupt  himieli,  but  not  agaunl  his  aUignces.  ance  of  a  bank- 

rupt into  execu- 
tion againft  his  affignees,  otherwife  as  to  a  conveyance  for  a  valuable  confideration,  before  the  bank- 
jfuptcy. 

The  reverfe,  where  it  is  a  conveyance  by  the  bankrupt  for  a 
valuable  confideration  before  an  aci  of  bankruptcy  committed  j 
as  it  moft  certainly  is  here,  for  then  the  wife  takes  in  confide- 
ration of  marriagey  and  of  an  eftate  moving  from  her.  . 

The  cafe  of  Tayler  verfus  Wheeler,  2  Fern,  564.  comes  very 
near  the  prefent  j  for  there  the  legal  intereft  was  vefted  in  the 
afTignees. 

There  is  another  reafon  why  I  think  the  afTignees  can  be  con-  Where  by  afts 
fidered  no  otherwife  than  as  the  bankrupt  himfelf,  becaufe  what  b^^'^c  m^rn^gc 

*■  the  hufband 

made  himfelf  in 

the  nature  of  a  truftee  for  the  wife,  his  aflignees  muft  hz     zoo  of  courfe. 

(l)  JVatkynsv.Wfitkyns^  ante  g6,  399.   Graham  v,  Londonderry ,  ibid,  393.. 

(?)  Fidg  Barley  v.  1^^?%,  poit.  3  vol.    Lec  v.  Pricux,  3  Bro,  COa,  Rep,  381. 


has 
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^^ulli^  ^'  ^^^^  '^^^^  ^'^^'^  ^'^'^  w^rn^^f  is  in  the  nature  of  a  truft  only 
for  the  wife :  and  therefore  if  the  hufband  is  only  a  truftee  for 
the  wife  (i ),  the  afhgnees  of  courfe  muft  be  truflees  in  the  fame 
manner  as  the  hul'band  was. 

Talcing  then  all  tlie  circumP.anceis  together;  as  fhe  would 
have  been  intitled  to  the  relief  flie  prays  againft  .the  hufband,  flic 
h  equally  intitled  to  reUef  againft  the  affignees  (2},  but  without 
rolls,  as  it  was  their  duty,  being  truftees  only  for  the  creditors 
at  large,  to  bring  a  cafe  fo  circumftanccd  before  the  court  (3). 

{l)  Benrief  v.  Davis y  2  P,  IV,  316.  J.e-vfon  v.  Moulfon,  ante  4flJ . 

Darley  w.  DurUy,          3  vol.  399.  Kolfc        (3)  i^ee  Ex  parte  Bjas,  anie  j  v©!. 

v.BudJer^  Buui?.  187.  1 24.     J-ylnth  v,  Kecley,  i  Burn,  6c  Ea/f'f 

(2)  R£g.  Lib.  B,    1742.  fol.  375.  Jl£/).6ig. 


Cook  verfus  Duchnjield^  May  14,  1743. 

5.C.  poft.  «;67.  T^-^  ^  queftion  in  this  caufe  arof^  on  the  will  of  Mr.  TJ^omai 
wivcrc  cFuitecs  JL  Cotion  of  Tot'k  :  who  in  the  fir  ft  place  fays,  **  I  give  my 
kwc  a  power  of  cc  ^yhole  real  eftate  to  my  fon  and  the  heirs  of  his  body,  and  in 
andturninsit  "  cafc  of  hisdyiug  a  minor,  or  without  iffue,  then  I  give  all  my 
into  money,  or  lands,  tenements,  tSc,  in  and  about  ToUerton^  to  the  defend- 
fcfppjng  It  in     <c  jjp^t  ^^y^^  f-Q^jj.  others  hv  name,  for  fuch  charitable  ufes  and 

«jnd  atcheirop-  t  n    ^^    y     A  \  i*  m  i  •r 

cion,  it  xviij  be    "  purpolcs  as  i  Inall  direct  by  codicii  or  otherwiie. 

^ahjeci  to  the 

iiXAn  truXl  as  theperfaral  efiate  is  applied  to,  whether  fold  or  kept  as  real  efiate* 

"  And  as  to  his  perfonal  eftate,  the  fame  trufhees  are  to  dlf- 
**  charge  a  fam  left  to  an  hofpital  in  Torhy  and  fome  pecuniary 
**  legacies  out  of  it  •,  and  then  direds  them  to  call  in  and  difpofe 
"  of  the  refidue  of  his  pei*fonai  eiiate,  as  they  or  the  furvivors 

or  furvivor  of  them  lhall  think  lit,  and  to  apply  the  interelt 
**  and  produce,  or  fo  much  as  they  fliall  judge  necelfdry,  towarcj^ 

the  maintenance  of  his  Ion  till  his  age  of  twenty-one,  and 
J  563  3  *'  upon  his  attaining  fuch  age  or  marriage,  to  pay  and  deliver 
"  up  the  fame  to  liis  hands  :  but  if  he  fhall  happen  to  die  be- 

fore  fuch  age  or  m.irriage,  the  tcftator  fays,  1  then  will  that 

the  rcfidut^  of  iny  perfonal  eftate  be  difpofed  of  among  widow* 
**  •;:nd  orphans  of  dilicnters,  and  to  my  poor  rdatious  in  fuch 
*f  proportion  as  they  Uiail  think  fit :  and  makes  the  truftces  exe^ 
**  tutors." 

The  CoiJicll, 

"  Whereas  I  hvive  by  nty  lall  will,  to  which  tldti  is  a  codicil, 

given  and  dcvifed  to  my  trullees  tlierein  named,  and  their 

**  heirs,  my  lands,  t^c.  in  TolLttoTiy  in  cafe  of  my  fon*s  dying  a 

**  minor,  or  without  ifliie,  for  fuch  ufes  and  purpofes  as  I  fliall 

**  direct  bv  'a  coiiieil  or  otherwife  :  now  1  do  hereby,  purfuant 

**  to  that  clauft  in  my  will,  order  and  «lire£^  in  that  cafe,  that  the 

*^  {a'A  IfUids  and  tenements  liial!,  at  the  difcretion  of  my  fai^ 

**  truitees. 
1  * 


Cafe  -^27. 
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truftees,  be  fold  and  difpofed  of,  or  kept  In  their  hands  or  pof-^  Cook 
feffion,  and  that  the  purchafe  money  arifing  thereby,  or  the  ^^i^^^/ 
rent-s  and  profits  thereof,  fhall  be  applied  and  diftributcd  to  and 
amongft  fuch  perfons,  or  to  and  for  fuch  ufes  or  purpofes,  and 
in  fuch  manner,  as  I  fhall  by  any  writing  direct  and  appoint, 
and  for  want  of  fuch  diredlion  and  appointment,  then  to  fuch 
•*  perfon,  or  fuch  ufes  or  purpofes,  and  in  fuch  manner  and 
^*  proportions,  as  they  the  faid  truftees,  or  the  major  p^rt  of 
them,  or,  in  cafe  of  death,  the  furvivors  or  furvivor  of  them, 
or  the  heirs  of  fuch  furvivor,  fhall  judge  fit  and  convenient; 
I  do  further,  but  yet  only  in  cafe  of  my  fon*s  dying  a  minor 
**  or  without  iflue,  give  and  devife  by  this  codicil  unto  my  above- 
faid  truftees  my  <.b.velling-houfe  in  Tork  with  the  appurte- 
tenarices,  for  to  fell  or  keep  the  fame  in  their  hands,  and 
^*  apply  and  difpofe  of  the  purchafc-money,  or  of  the  rents  and 
profits  arifing  from  the  laft  mentioned  premlfTes,  to  and  for 
**  the  fame  ufes,  intents  and  purpofes,  as  all  the  other  lands  and 
^*  tenements  above  named,  that  is  to  fay,  fuch  as  I  ihall  by 
^'  any  writing  or  memorandum  dire£l ;  or  for  want  thereof,  as 
they  the  faid  truftees  fliall  judge  fit  and  convenient." 
The  teftator*s  fon  is  dead  under  age  and  without  IfTue. 
The  teftator  has  left  no  dIre£lions  by  writing  or  memoran- 
dum as  to  the  application  of  the  lands  at  Tollertoriy  or  his  dwel* 
ling-houfe  at  Tork. 

The  truftees  infift  upon  the  beneficial  Intereft  in  both :  and 
the  heir  at  law  of  the  teftator  claims  them  as  a  refulting  truft. 

For  the  truftees  y/ere  cited,  Fbyd  verfus  Spillet  ( i ),  before 
Jyord  Talbot. 

And  for  the  heir  at  law,  Hohart  verfus  The  Countefs  of  Si/ffo/k^ 
^  Fer/u  644. 

Lord  Chancellor,  r  q 

Tiie  bill  muft  be  amended ;  and  the  x\ttorney  General,  in  be- 
Jialf  of  the  charity  to  widows  and  orphans  of  dilTenters,  and  to 
tcftator^s  poor  relation^y  muft  be  made  a  party. 

But,  however,  I  will  break  the  cafe  at  prefent,  which  is  at*- 
tended  with  fome  difiiciilty. 

The  general  queftion  is,  Whether  there  is  a  refulting  truft  for 
the  heir  at  law  ? 

^ecqtidly.  Whether  defendants  are  to  be  confjdered  as  truftees 
throughout  ? 

Thirdly y  Whether  they  ta]ce  apy  beneficial  intereft  for  them« 

felves  ? 

Fourthly^  If  not.  Whether  they  are  truftees  for  the  heir  at 
law,  or  for  any  pther  perfon  ? 

It  appears  to  me  a  very  ftrong  cafe,  from  the  intention  of  the 
jteftator,  that  they  fliould  be  truftees  throughout,  both  as  to  the 
real  and  perfonal  eftate. 

I  have  looked  into  the  truftees'  anfwer,  and  they  are  not  fo 
fang«.une  as  to  infift  upon  a  beneficial  intercftj  but  only  fay  the 

(0  AnU  I|S.  S.  Co 
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D^Tken-     ^^^^  none,  and  that  upon  the  contingency  of  the  fon's 

fizld'     dying  a  minor,  and  without  iffue,  the  intereft  devolved  upon 
themfelves. 

It  will  be  extremely  difficult  to  give  the  truftees  a  beneficial 
intereft. 

The  devife  to  his  fon  is  an  immediate  devife,  and  what  fol- 
lows to  the  truftees  is  by  way  of  remainder  in  cafe  the  fon  die 
without  iffue. 

It  is  admitted  that  if  the  teftator  had  given  no  dire£^:ions  by 
his  codicil,  they  would  have  been  truftees  for  the  heir  at  law 
under  the  will.  See  before  the  devifes  of  the  perfonal  ejlatey  and  of 
the  reft  due  of  the  perfonal. 

The  general  queftion  is,  Whether  the  will  and  codicil  muft 
be  taken  together  ? 

Nothing  can  be  plainer,  than  that  the  teftator  has  treated 
them  as  truftees  throughout,  both  as  to  the  real  and  perfonal 
eftate,  and  has  only  given  them  a  power  of  appointment, 
r  -j  It  has  been  infiftedfor  the  truftees,  that,  as  it  is  a  general  power 
of  difpofmg,  it  amounts  to  a  devife  of  the  beneficial  intereft  to 
them. 

It  tvlll  be  ftraining  the  power  very  much,  to  conftrue  it  as 
giving  them  a  beneficial  intereft. 
•Whoever  takes      Wherever  a  power  is  given,  whoever  takes  the  eftate,  takes 
under  a  power,  from  the  grantor  by  whom  that  power  is  created,  and  not  from 

takes  from  the     the  pOWCr  itfclf  (  I  ) 

fro'^^thV^oter  '^"^^y  ^^'^  appoint  to  fuch  ufes  as  they,  or  the  major  part 
itklf.  of  them,  i^c.  ftiall  judge  fit  and  convenient. 

If,  as  has  been  faid,  they  may  appoint  to  themfelves,  will  not 
the  major  part  be  ready  to  fay,  we  will  exclude  you,  or  you,  be- 
caufe  wc  will  make  our  fhares  larger  ?  ; 

Suppofe  they  were  to  difpofe  of  it  in  proportion,  may  not 
three  out  of  the  five  fay,  we  will  exclude  the  other  two  ? 

In  all  cafes  of  powers,  where  it  is  not  executed,  it  refults  to 
an  heir  at  law  \  if  executed,  it  is  out  of  the  heir  at  law. 

It  has  been  infifted  for  the  truftees,  that  the  beneficial  inte- 
reft may  be  given  them  by  way  of  power,  as  well  as  by  exprefs 
words. 

But  then  this  is  a  power  executable  eternally,  and  as  long  as 
the  world  endures,  becaufe  it  is  given  to  the  heir  of  the  furvi- 
vor. 

Mr.  Attorney  General,  for  the  truftees,  put  this  cafe :  Sup- 
pofe five  perfons  fliould  agree  amongft  themfelves,  that  fuch  a 
fum  of  money  or  eftate  be  difpofcd  of  by  them  as  they  ftiould 
appoint ;  this  would  be  a  good  agreement,  and  if  they  made  no 
difpofition,  a  refulting  truft  for  themfelves. 

But  this  appears  to  me  quite  a  different  cafe  from  a  power  of 
appointment  over  a  third  perfon's  property. 

Now  I  think  there  is  a  great  colour  to  fay,  fome  charity  was 
intended. 

The  teftator  had  both  real  and  perfonal  eftate  ;  thefe  truftees 
ar.e  likewife  truiUcs  of  liis  perfonal  eftate,  and  executors. 

(0  f'Ji-  568. 
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The  queftlon  will  be,  Whether,  upon  the  codicil,  the  real  ^^^^^^^^ 
eftate  may  not  be  conne£l:ed  with  the  dircdions  the  will  has  ^izlh/ 
given  as  to  the  perfonal  eftate. 

Several  cafes  have  been  cited,  to  (hew  that  a  devife  of  real 
eitatc  to  be  fold,  will  make  it  perfonal  eftate. 

But  this  is  where  the  real  eftate  is  given  to  a  devifee  of  per-  Where  real 
fonal,  for  the  payment  of  debts  and  legacies  ;  and  the  rule  of    f  de^jfe*^*;" 
law  is,  that  it  is  aflets  in  his  hands.    Ficl^  Alallahar  verfus  Mai- 

perfonal, for  pay- 

iabary  Caf.  in  Eq,  in  Lord  Talbot's  timcy  78(1).  "^^"^  of  debts. 

In  the  cafe,  cited  by  the  Solicitor  General,  of  Floyd  verfus  Abareinten- 
Spiliet,  there  was  this  farther  circumftance,  that  they  were  very 
near  relations,  a  *ivife  aiid  children^  and  in  all  fuch  cafes,  infer-  will  not  exciiwi'^ 
ences  of  bounty  have  been  drawn,  and  confequently  rebuts  any  an  heir  at  Uw 
equity  the  heir  at  law  might  have  of  a  refulting  truft  ;  oaTrd-l^tllJ^ 
it  is  very  true,  a  bare  intention  will  not  exclude  an  heir  at  law,  truit. 
nay  negative  words  will  not. 

But  here  the  charity,  which  is  in  this  cafe,  is  of  another  con- 
(ideration, 

►  The  teftator  has  given  a  power  to  truftees  to  fell  this  land : 
Suppofe  they  had  fold  it,  and  turned  it  into  money,  it  abfolutely 
becomes  perfonal  eftate  ;  and  fo  vice  verfd^  would  it  not  then, 
if  fold,  have  fallen  under  the  fame  directions  with  the  perfonal 
eftate  ? 

It  is  true,  it  is  not  abfolutely  and  imperatively  dire£le<l  to  be 
fold  :  But  the  queftion  will  come  to  this,  as  the  teftator  has 
given  the  truftees  a  power  of  felling  and  turning  it  into  money 5 
or  keeping  it  in  land,  at  their  option,  if  it  will  not  be  fubjeCl:  to 
the  fame  truft  as  the  perfonal  eftate  is  applied  to,  whether  fold, 
or  kept  as  real  eftate. 

I  am  of  opinion,  it  will  fall  under  the  fame  direction,  becaufe 
he  has  given  it  under  a  truft,  and  to  the  fame  truftees. 

This  is  the  ftronger,  by  reafon  of  the  abfurdity,  that  he  fiiould 
give  it  to  truftees  who  cannot  keep  it  themfelves,  thcu.^h  his  ^ 
particular  friends,  and  yet  may  give  it  av/ay  to  ftrangers,  if  they 
thought  fit  j  and  it  would  be  very  extraordinary,  that  their 
keeping  it  in  one  form,  or  both,  fliould  change  the  nature  of 
the  devife,  and  intention  of  the  teftator. 

This  makes  it  a  confiderable  queftion  for  tlie  charity,  and  his 
poor  relations  \  and  therefore  the  caufe  muft  ftand  over,  and  the 
Attorney  General  be  made  a  party  in  behalf  of  the  charity. 


(l)  Fide  Hill  V.  Bijhopof  Londen^  ants  \  vol.  6 1 9.  and  the  cafes  there  citei. 
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Cafe  328.  Cook  verfus  Ditchenjield  and  others,  February  7,  1743^ 

This  Gaufe  was  again  in  the  Paper ^ 

Lord  Chancellor,  .\ 

i.e. ante  56*.  HERE  can  be  no  doubt  at  all  but  it  was  the  Intention 

A  man  by  em-     Jl     of  the  tcftator  to  give  it  from  the-  heir, 

powering  other 

fxtrfons  to  difpofe  of  hb  eftate,  difinherits  his  heir,  as  much  as  by  his  own  a£tual  difpofltloa. 

The  firjl  general  queftlon  is.  Whether  here  is  any  refulting 
truft  ? 

Secondly)  If  there  Is  not.  Whether  the  defendants  are  to  take 
the  eftate  for  their  own  benefit  ? 

This  can  be  no  refulting  trufl:,  for,  as  has  been  truly  faid,  a 
man  may  difpofe  of  his  eftate  by  an  a£lual  clifpofition  himfelf,  or 
by  empowering  other  perfous  to  difpofe  of  it,  which  equally  dif- 
inherits thc  heir  at  law. 

By  thc  will,  "  in  cafe  of  his  fon's  dying  a  minor,  or  without 
"  iflue,  the  teftator  gives  ail  his  lands,  tenements,  t^c,  to  the  . 

defendant,  and  four  others,  by  name,  for  fuch  ufes  and  pur- 
•*  pofcs  as  he  fhall  direct  by  codicil,  or  otherwife." 

The  codicil  takes  up  the  conlideration  of  his  fon's  dying  a 
minor,  or  without  ilTue ;  and  then  fays,  "  I  do  hereby,  purfu- 

ant  to  that  claufe  in  my  will,  order  and  dire£t  in  that  cafe, 
**  the  faid  lands  and  tenements  fliall,  at  the  difcreiion  of  niy 
«*  faid  truftees,  be  fold  and  difpofed  of,  or  kept  in  theif  hands 
«  and  poiTcffioii." 

If  the  te^ator  had  ftopped  here,  the  heir  at  law  indeed  would  • 
not  have  been  difinherited  ;  but  it  follows,  **  And  that  the  pur- 
^*  chafe  money  arifing  thereby,  or  the  rents  and  profits  thereof, 

ftiall  be  ap^)lied  and  diftributed  to  and  amongft  fuch  perfons, 
"  or  to  and  lor  fuch  ufcs  or  purpofes,  and  in  fuch  manner,  as 
**  I  (hall  by  any  writing  dire6l  and  appoint,  and  for  want  of  fuch 
"  dircdioii  and  appointment,  then  to  fuch  pcrfon  or  perfons,  or 
•*  fuch  ufes  and  purpofes,  as  they  the  faid  truftees,  or  the  major 
•*  part  of  them,  or,  in  cafe  of  death,  the  furvivors  or  furvi- 
**  vor  of  thcni,  or  the  heirs  cf  fuch  fttrvivory  fliall  judge  fic  and 
"  convenient/' 

"    '  This  comes  within  the  latter  part  of  the  divifion  of  a  man's 

power  over  any  branch  of  his  ellatc,  by  dire6ling  another  per- 
iua  to  difpofe  of  it, 

[  56,8  ]  It  was  faid  to  be  fo  vague  and  uncertain,  that  it  is  void  iif 
Itfelf. 

Adcvlfe  to  A.  But,  why  ftiould  it  be  fo  ?  Cannot  a  teftator  do  it  a$  to  af 
r«'^ih!u^"poi'n^^  ^"gl*^  P^^^^"  •    '^'^  ^^c'^         »s  he  fliall  appoint,,  was^ 

was  good  hefore  good  before  thc  ftatute  of  ufcs  and  wills ;  for  when  A,  fliail  ap- 

ihr  ftat^e  of 

u£>«  j  tbi  wken  ht  apfoinftJ,  ihz  ce^uj  ^ut  ujt  is  in  by  thc  fcoiibr,  and  no:  by  thc  appointcr.- 

Jjoint^ 
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point  the  ceftuy  que  ufe,  he  is  in  by  the  fcolTor  from  tlic  beghi- 
ning,  and  not  by  the  appointcr  ( i ). 

Js  the  furvivorsy  or  fttrvivor  of  them^  ^ 

It  is  true,  if  you  confider  this  as  a  beneftcial  intcrefl:  for  the 
truftees,  it  might  be  liable  to  abfurdities  *,  but  when  you  confi- 
der this  as  difmheriting  the  heir,  you  mull  try  whether  it  can  be 
carried  properly  into  execution,  to  any  ufe  or  purpofc,  exclufiva 
of  the  heir. 

If  a  teilator  fays,  I  will  my  heir  fliall  fell  the  land,  and  does  where  ate  ft  jfc* 
not  mention  for  what  purpofe,  it  is  in  the  breall  of  the  heir  at  '^'ii 
law,  whether  he  will  fell  it  or  no,  and  he  may  chufe  to  keep  it,  [I'^^^a^l^lih 
and  who  can  compel  him  to  do  otherwife  ?  out  mentioning: 

for  wiiat  pir- 

pofe,  he  Is  not  obligad  to  fell ;  but  if  he  appoints  his  executor  to  fell.  It  Is  turned  Into  pcTfonai  ifietf> 
ar.d  leaves  n(>refulu&g  troi^  in  the  heir. 
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But  when  the  teftator- appoints  an  executor  to  fell,  his  ofTice 
fliews  that  it  is  intended  to  be  turneil  into  perfonal  aiTets,  with- 
out leaving  any  refuUrng  truit  in  the  heir  (2). 

Here  they  are  truftees  throughout  for  charity,  fo  that  it  is  dev 
termined  for  what  it  fliall  be  fold,  and  if  there  are  no  wortls 
expreffing  any  particular  purpofe,  it  muft  be  fpelt  out  by  circum- 
ft-mces  ;  and  I  am  of  opinion,  on  the  circmiflances  of  this  cafe,^ 
that  the  heir  at  law  is  plainly  difinherked,  and  there  is  no  re- 
fulting  truft. 

As  to  the  fecond  point,  it  is  a?  plain  that  the  defendants  have  no 
beneficial  intereft,  for  feveral  parts  of  the  will  and  codicil  fpeak 
there  being  irujlees  (3),  fuch  as  indemnifying  them  againft  any 
coils  or  charges  they  might  be  put  to,  and  fjvcral  other  paiTages 
in  tlie  will  and  codicil  confirm  it. 

Giving  it  to  j^i'^*  perfons,  whom  he  names  truftees,  to  fuch  Ateilatoraf- 
purpofes  as  they,  pr  the  major  part  of  them,  ihall  jiulge  fit,  fhews  vifmg  an  ctate 
plainly  he  intended  no  benclit  to  them,  but  an  authority  only,  ^  P-rfonswhou* 

*  ^    .     .  r   1  n  i  he  nuxnsi  trut- 

by  appomting  a  quorum  out  of  tae  truitees.  ftees,  for  fad. 

purpofes  ;hcy, 

•r  the  major  part  of  them,  /h;.ll  think  gives  no  benefit  to  them,  but  ij  an  authcrirv  Oi:ly,  by  a^- 
P'^nrting  a  qnerum  out  of  tnem. 

It  is  almoft  nonfenfe  to  fay,  that  he  did  not  intend  to  give  it 
for  charity,  becaufe  veiling  it  in  truftees,  to  give  to  fuch  perfons 
as  they  think  fit,  would  be  putting  it  in  their  posver  to  fell  the 
eftate,  and  fink  the  money  in  their  owo  pockets. 

Therefore,  this  naturally  leads  me  to  look  out  for  other  parti-     f  rSi  J 
cular  parages  in  the  \y\\\,  to  fuch  chantahk  ufs  and  purpfeSy  in        ^  ^  ♦ 
cafe  his  fon  die  a  minor,  or  without  ifilie,  fo  that  the.  whole  turns 
wpon  the  farau  e^'cnt,  the  fun's  dying  a  minor,  and  without 
ilfuc. 


(1)  Ex  parte  CafivaVy  ante  1  vol.  560. 
HaJ  V,  Cana-f  ante  356.  565.  Sokthbj 
V.  ^t.uehovfe,  i  Vef.  6!  2. 

(2)  With  refped  to  the  general  rule 
86  to  rcfulliiio;  trults,  and  the  exceptions 


thereto. — See   HiU  v.  B'lh>:p  //  UrJur, 
ante  i  vol.  ^19.  ;jnd  the  calcs  rslerrcu 
in  the  rotes. 

(3)    P'uU  R^ad  r.  SnsII,  '  6^  5 

Sherrntd  Y.  L-.rd  liailorji-^ly  ^  fhi'-  »uj 
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D^cKEN  exprefTion  in  the  codicil,  "  upon  fuch  perfonsy  and  to  and 

j-izLD.'     ^^fi^  f'^^^  ufes^^  are  common  words  in  devifes  to  charity. 

The  defendants  too  are  the  very  perfons  who  are  the  truftees 
for  chanty  in  the  refidue  of  the  teftator's  perfonal  eftate,  and 
likewifc  for  another  real  eftate  of  20  /.  per  annum* 

All  the  objedtions  arifing  from  want  of  obje£ls,  or  from  cer- 
tainty of  time,  are  eafily  obviated,  upon  conftruing  the  teftator's 
intention  to  be  for  charity  j  becaufe,  if  the  truftees  have  mif- 
applied  or  abufed  their  power,  they  might  have  been  called  to 
an  account,  at  the  relation  of  any  perfon,  in  the  name  of  the 
attorney  general,  for  the  benefit  of  the  charity. 

The  defendants  were  directed  to  lay  a  fcheme  before  the 
Mafter  for  applying  the  teftator's  eftate  to  fuch  charitable  ufes 
and  purpofes,  as  fhall  anfwer  the  intention  of  the  teftator  (1) ; 
and  alfo  for  the  application  and  diftribution  of  the  money  that 
fliall  be  coming  in  out  of  the  growing  rents  and  profits,  or  out  of 
the  money  that  fhall  arife  from  any  future  fale  *,  and  in  this 
fcheme  the  defendants  were  to  have  a  particular  regard  to  the 
poor  relations  of  the  teftator,  and  their  circumftances  (2). 

(1)  Baylis   V.  the  Attorney  General j  Moggridge  v.Thackwell^  'J,  Bro.  Cka.  Rep, 

an/e  2^g.   De  Cojia  v.  De  Pas ^  Amb.  zz^.  517.  feem  to  be  cafes  of  the  fame  n^. 

Attorney  General  v.  Clarke^  Amh.  422.  ture. 

Attorney  General  v.  Htrrkky  Amh.  jiz.        (2)  Reg,  Lib.  A,  1 743.  fol.  2S3. 
Whiter,  White,  l  Bro,  Cha.  Rep,  12. 


Cafe  329.  Wellington  verfus  Mackintojhy  May  13,  1743^ 

• 

?r"iyabiiu.    np  HIS  came  on  before  the  Lord  Chancellor,  on  the  de- 

gainft  another,  X  fcndant's  plea,  that  the  plaintiff  and  he,  on  the  15th  of 
to difcover  and  November^  1728,  executed  articles  of  co-partnerfhip,  by  which 
agaiiifl^frairds,  ^^^7  covenanted  to  become  joint  traders,  as  Blachivell-hall  faftors, 
&c.  the  defen-  for  eight  years,,  and  agreed,  in  cafe  any  difference  fhould  arife 
dam  pleaded  an  relating  to  their  bufmefs,  or  of  any  covenant  in  the  articles,  it 
tharinTafe  any  fhould  be  referred  and  avers,  that  all  matters  in  the  plaintiff's 
difierence  fhould  bill  relate  Only  to  the  partnerfhip,  and  that  they  have  never  been 
anfe  between     fubmicted  to  arbitration,  nor  did  the  plaintiff  ever  propofe  a  re- 

them,  It  was  to^  .  '  i  i-  i  ii 

be  referred }  and  icrence,  or  nomuiate  any  perlon  to  be  an  arbitrator,  though  the 
that  the  matters  defendant  offered,  and  v/as  always  ready  to  fubmit  all  matter* 
bni^ciate"onfy^  to  arbitration,  and  demands  judgment, 'if  he  fhall  further  an- 

t^-the  partner-  fwcr. 
Diip,  and  yet 

have  never  been  fubmltted  to  arbitration,  nor  has  he  ever  propofed  a  reference,  though  the  defendant 
offered,  and  was  always  ready  to  do  it.  Lord  Hardivtcke.  difalloived  the  plea  }  for  as  it  is  a  bill  to  difcover 
and  be  t  elicved  ctgainji  frauds ^  the  arbitral (^rs  canr.ot  examine  on  oatbj  which)  by  the  agreement ,  tbey  jhould 
have  bad  a  Reiver  of  doing. 


m  the  Time  of  Lord  Chancellor  HardwicKE. 
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Lord  Chancellor,  Wei-likcton 

V. 

KINTOiH. 


The  plea  ought  to  be  ciifallowed  in  this  cafe  (i),  and  yet  I  jvia^.  ^' 


Would  not  have  it  underilood,  that  fuch  an  agreeiirent  might 
not  be  made  in  fuch  kind  of  articles,  and  pleaded ;  but  fuch  a 
claufe  ftiould  have  in  it  a  power  piven  to  the  arbitrators  to  exa- 
mine the  parties,  as  well  as  witnefles,  upon  oath  (2). 

But  this  bill  is  to  difcover  and  be  relieved  againft  frauds,  im- 
pofitions,  and  concealments,  for  which  the  arbitrators  could  not 
examine  the  parties  on  oath, 

Perfons  might  certainly  have  made  fuch  an  agreement  as  would 
have  oufted  this  court  of  jurifdiftion,  but  the  plea  here  goes 
both  to  the  difcovery  and  relief;  and  if  I  was  to  allow  the  plea 
as  to  relief,  I  coi^ld  not  as  to  the  difcovery,  and  then  the  court 
too  mufl:  admit  a  difcovery,  in  order  to  alTift  the  arbitrators, 
which  is  not  proper  for  the  dignity  of  the  court  to  do. 

(i)  But  in  Half  hide  v.  Penning,  2  Bro.  etlam  Kill  v.  Hollijier,  I  TVllf.  129. 

Cha,  Rep.  336.  fuch  a  plea  was  allowed.  (2)  The  Majler  of  the  Rolls  in  Half  hide 

However,  \^oxdi  Hardivicke^  determina-  Penning y   2  Bro.  Cha.  Rep.  '^'^6.  ob- 

tion  in  this  cafe  has  been  fince  fully  efla-  ferves,  that  the  opinion  here  attributed 

blifhed  by  the  cafes  of  Michell  v.  Harrisy  to  Lord  Hard-xmcke  muft  be  rnifreported, 

Eajler  Tenn  1793.  4  Bro.  Cha.  Rep.  3  I  I.  as  the  parties  could  not  give  the  arbitra- 

S.  C.  and  Sattetley  v.  Robinfon  in  the  Ex'-  -tors  a  power  to  examine  on  oath, 
chequer,  17th  December^    J79i»  Vide 


BagJIjaw  verfus  Spencer,   Hillary  Tenn 
Mafter  of  the  Rolls. 


16  Geo*  2c  before  the 


ON'E  Benjamin  AJl^ton,  being  fei fed  in  fee  of  feveral  manors, 
lands,  mines,  l^c.  by  his  will  duly  executed,  devifed  the 
fame  to  William  Spencer  and  others,  their  heirs  and  alFigns,  upon 
truft,  out  of  the  rents  and  profits,  or  by  fale,  or  mortgage,  to 
pay  all  the  teftator's  jufl:  debts,  and  after  payment  thereof,  he 
devifed  the  fame  eflrates  to  three  of  the  fame  truftees,  their 
executors,  ^V.  for  500  years,  upon  truft  to  pay  the  teftator's 
legacies,  and  an  annuity  of  200/.  a.  year  to  the  tefbator's  filler 
for  her  life  :  and  after  the  determination  of  the  faid  eftates  for 
years,  he  devifed  the  fame  premises  to  all  the  faid  truftees,  and 
their  heirs,  in  truft,  as  to  one  moiety,  (being  the  eflates  In  quef- 
tion),  to  the  ufe  and  behoof  of  his  nephew  Tho?nas  BnoJJmiv, 
for  and  during  the  term  of  his  natural  life,  without  impeachment 
of  wafte ;  and  from  and  after  the  determination  of  that  eftate, 
he  devifed  the  fame  to  the  trudees  for  the  life  of  Thojnas  Bagjljaiv^ 
to  preferve  contingent  remainders ;  and  from  and  after  his  de- 
ceafe,  then  to  the  ufe  and  behoof  of  the  heirs  of  the  body  of 
Thotnas  BagJJjaw  lawfully  begotten,  and  for"Avant  of  fuch  ilfue, 
cn  to  his  nephew  Benjamin  Bagjljaiv^  for  and  during  the  term 
of  I  is  natural  life,  without  impeachment  of  wafte  \  and  from  and 
r.fter  the  determination  of  that  eftaf-,  to  the  Came  trullecs  for  and 
during  the  life  of  Benjamin  Bagjhaw^  to  preferve  contingent  re^ 


Cafe  330. 

S.  C.  ante  246. 

poft,-5"7- 
1  Vef.  142. 

The  Maficr  of 
theRollsy  after 
taking  f,. me  time 
toconiiderofthia 
cafe,  declared  it 
was  his  opinion, 
that  the"  devife  in 
the  will  ofA.  X.O 
Bettjamir.  Bag- 
jharvy  was  in 
tail,  and  that  he 
took  fu.h  eftate 
in  a  moiety  of 
the  premiifes, 
andconfequentlj 
the  recovery  was 
well  fuffered, 
and  barred  all 
the  reiTiaindsrs. 


Vol.  IL 


Mm 


mainders ; 
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^Spznczr^'   ^"^^^^^^^^  '        ^^^^        ^^^^^      deceafe^  the^  to  the  ufe  of  the 
heirs  of  the  body  of  Bcnjamtn  BagJJjaWy  lawfully  begotten,  with 
like  remainders  to  other  nephews  5  and  among  ft  other  legacies, 
r  ?7i  1    S^^^  lo©o/.  to  Benjamin  BagfiaiUy  and  appointed  two  of  his 
truftees  executors  of  his  will. 

Thomas  BagJIjaw  dying  without  iflue,  Benjamin  BagJhaWi  i» 
Trinity  term  1731,  brought  his  bill  againft  the  executors  and 
devifees,  and  alfo  againft  the  heir  at  law  of  the  teftator,  praying 
an  account  of  the  perfonal  eftate  of  the  teftatcr,  and  alfo  of  the 
rents  and  profits  of  his  real  eftates,  that  his  debts  and  legacies 
might  be  paid,  and  in  particular  the  1000/.  legacy  to  the  plain- 
tiff ^^-/y'^wz/z  ;  that  a  commiffion  of  partition  might  ilTue,  and  that 
the  plaintiff  might  be  let  into  poffeirion  of  a  m.oiety  of  the  eftates. 

To  this  bill  the  defendants  put  in  their  anfwers,  and  the 
caufe  being  brought  to  a  hearing  in  1732,  at  the  Rolls,  his 
Honor  decreed,  that  an  account  fhould  be  taken  of  the  perfonal 
eftate,  and  alfo  of  the  rents  and  profits  of  the  real  eftates,  and  of 
the  debts  and  legacies  of  the  teftator,  and  that  fo  much  of  the 
real  eftates  fhould  be  fold,  as  fhould,  with  the  perfonal  eflate, 
and  the  rents  and  profits  of  the  real  eftates,  be  fufhcient  to  pay 
all  the  debts  and  legacies  and  a  commiffion  of  partition  was 
dire£l:ed  to  iffiie,  for  dividing  the  real  eftates,  or  fo  much 
thereof  as  fhould  remain  after  payment  of  the  debts  and  lega- 
cies; and  all  further  directions  were  referved  till  after  the 
Mafter  fhould  have  made  his  report.  . 

In  1737,  the  Mafter,  to  whom  the  caufe  was  referred,  made 
his  report,  and  foon  after  Benjamin  BagJJjaiv,  the  plaintift^  died, 
whereupon  Catharine  BagJJjanv,  his  widow,  devifee  and  execu- 
trix, brought  a  bill  of  revivor,  and  fupplemental  bill,  upon  the 
former  proceedings  againft  the  furviving  devifees  and  executors 
of  the  will  of  Benjamin  AJhton^  and  alfo  againft  the  heir  at  law  of 
JjJjton,  to  whom  the  other  moiety  of  the  eftates  were  devifed, 
and  alfo  againft  the  heir  at  law  of  Benjamin  BagJJoaw,  and 
againft  John  Statham^  a  devifee  under  the  will  of  Benjamin  Bag- 
fbaiu,  charging,  by  way  of  fupplement,  that  Befjamin  Bagjhaiu 
in  his  life- time,  by  bargain  and  fale  inrolled,  conveyed  his  moiety 
of  the  eftates  to  Wells  and  Haivhins^  and  their  heirs,  to  the  in- 
tent that  they,  or  one  of  them,  might  become  tenant  or  tenants 
of  the  freehold  of  the  laid  moiety,  in  order  for  the  fulfering  a 
common  recovery  thereof,  which  was  thereby  declared  fliould  be 
to  the  ufe  of  Benjafnin  Bagjhaw  and  his  heirs. 

That  a  common  recovery  was  accordingly  fuffered,  in  which 
Benjamin  Bagjhnw  was  vouched,  and  being  thereby  made  tenant 
in  fee  of  the  moiety  left  to  him,  he,  by  his  wnll  duly  executed, 
devifed  to  the  defendant  Statkam^  and  his  heirs,  all  his  lead 
mines,  and  parts  and  ftiares  of  mines  and  mineral  interefts  ;  and 
his  moiety  of  the  ejlate  in  quejlion,  to  his  wife,  the  plaintiff  in  fee, 
and  appointed  the  plaintiff  his  fole  executrix,  and  died,  leaving 
the  defendant  Fitzkerbert  his  heir  at  law. 
[  ]  The  feveral  defendants  having  put  in  their  an fwers  to  this  bill 
of  revivor,  and  fupplemental  bill,  and  the  will  of  Benjamin 
BagJJjaw,  and  the  deed  leading  the  ufes  of  the  recovery,  being 

proved. 


I 
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proved,  the  caufe  came  on  at  the  Rol/s,  for  further  dire£lions  Bags  haw  v. 
upon  the  Mafter's  report,  and  this  fupplemental  matter;  and  ^'^'^c*** 
the  general  quellion  between  the  parties  was,  whether  an  eftate 
tailj'^or  an  eftate  for  life  only,  pafTed  by  the  will  of  Benjamin 
Afiton  to  Benjamin  Bagpaw ;  if  an  eftate  tail  pafted,  it  was  al- 
lowed that  he  had  made  himfelf  tenant  in  fee  by  the  recovery, 
and  had  well  devifed  the  eftates  to  the  plaintifF,  and  the  de- 
fendant Stntham  ;  but  for  the  defendant  Spencer^  the  heir  at  law 
of  the  teftator  AiJjton^  it  was  infifted,  that  an  eftate  for  life 
6nly,  pafled ;  that  the  recovery  nihil  operatur  to  afFe6l  the  re- 
mainder in  fee,  to  the  ri^ht  heirs  of  the  teftator  ;  and  that  Ben^ 
jamin  Bagjlmw  being  dead  without  iffue,  he,  as  heir  at  law  of 
the  teftator  Apton^  was  become  well  intitled  to  the  eftates  in 
queftion. 

Mr.  Noely  counrd  for  the  plaintiff,  infifted  on  the  general 
rule,  that  vfhere  there  is  a  limitation  to  one  for  life,  with  a  re- 
mainder in  the  fame  inftrument,  to  the-  heirs  of  his  body,  it  is 
an  eftate  tail. 

A  teftator,  let  his  intention  be  what  it  will,  muft  devife  ac- 
cording to  the  rules  of  law,  and  cited  ^oidle  verfus  Gerrardy 
Cro,  Eliz,  525.  , 

If  the  rule  be  right,  the  limitation  to  the  truftees,  to  preferve 
Contingent  remainders,  can  make  no  difference. 

In  fupport  of  the  rule,  he  cited  Shelley* s  Cafe^  i  Co.  88.  ^.  and 
Kitig  and  Melling^  i  Ventr,  225.  and  obferved,  that  in  this  cafe 
there  was  a  power  to  make  a  jointure,  and  yet  held  to  be  an 
eftate  tail.  Broughton  ycx^us  Langley,  i  Ltitw.^i^,  and  Good- 
nvright  and  Pullin  (i),  13  Geo,  2.  at  a  trial  at  bar,  the  limitation 
there  was  to  the  heir  male  of  the  body  after  a  limitation  for  life, 
and  held  to  be  an  eftate  tail. 

He  faid,  he  had  hitherto  confidered  it  as  a  legal  eftate,  but  the 
rule  of  equity  is  the  fame  :  Here  is  a  truft  vefted,  nothing  re- 
quired to  be  done  by  the  truftees  j  and,  to  ftiew  that  trufts  are 
to  be  governed  by  the  rules  of  law,  he  cited  Bale  verfus  Colemany 
2  Verfu  670.    Legal  verfus  Sewell^  2  Vern,  5  51. 

In  every  light,  therefore,  in  which  this  can  be  confidered,  it 
appears  to  be  an  eftate  tail  in  Benjamin  BagfJjaw. 

Mr.  Clarke^  of  the  fame  fide,  cited  Co,  Lit,  319.  b,  and  Bret 
verfus  Rigden,  in  Plowdcn  340,    Shaw  verfus  Weigh,  Caf.  in 
j   Eq.Abr,  185. 

Mr.  Wilhrahamy  of  the  fame  fide,  cited  Watts  v.  Ball,  i  P,JV,     [  573  ] 
108. 

Mr.  Cox  for  the  defendant  John  Statham^  who  ftands  in  the 
fame  light  with  the  plaintiif,  infifted,  that  thongii  the  truftees  in 
this  devife  have  a  power  to  fell  the  eftates,  which  is  performing 
the  higheft  a£l  of  ownerfiiip,  yet  it  hath  conftantly  been  held 
that  they  take  only  a  chattel  intereft,  and  if  fo,  it  is  clear  that 
fuch  eftate  and  intereft  will  not  prevent  a  fubfequent  devife  from 
vefting  as  an  immediate  eftate,  fubjc6l  to  and  charged  with 
the  debts. 

(l)  z  Lord  Raym.  1 43 7.  S.  Ct  * 
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CASES  Argued  and  Determined 


Sag  SHAW  V.       And  cited  the  follov-ing  cafes  to  tins  purpofe.    Cr.rtcr  v.  Bar^ 
'       "    *      pardiflon^  l  P.  W--'\*  509      Huichi?isv»  Hi'trhin:^  2  V'^crii.  403. 

%'rinity  Term  :  6  Gej.  2.  the  .nlaficr,  of  the  Rclls  gcrje  judgment. 
Before  I  enier  into  what  leems  to  be  ihe  triain  quefticn  ;  whe- 
ther P:"'\^min  BagjJjaiu  took  an  ellate-taiij  or  for  lifcj  by  the 
will  He,-]  fmn  Afiton^  I  flriali  confider  two  things:  Firi^^ 
whether  uiis  eftate  ought  tc  taken  -as  a  trull  or  a  legal  eft  ate, 
and  Secondly,  whether  the  r/lariei's  report,  that  it  is  for  the 
benefit  of  all  parties  the  eftate  fiiculd  be  fold,  will  make  any 
difFererce 

As  to  the  firftj  I  am  clear  of  opinion  that  this  is  a  trutl-ePv-ate, 
and  not  a"  legal  eftate:  it  might  have  been  otherwifs,  if  no  par- 
ticular eftate  had  been  given  to  the  tniftees,  and  it  had  been 
given  only  for  the  payment  of  debts  generally  ;  and  in  this  it 
differs  from  the  cafes  of  Gore  v.  Gore^  2  P.  Wms.  28.  Sta?jT 
hope  V.  Th acker,  Prec,  in  Chan.  435. 

TI:ere  is  no  doubt  but  that  if  ar^i  eftate  is  devifed  to  a  man 
and  his  heirs  to  the  ufe  of  him  and  his  heirs,  that  this  would 
be  a  ufe  executed,  and  all  the  fubfequent  limitations  would  be 
truft-eftates  ( i )  :  and  this  is  different  from.  Pcpham  v,  SatnpJzeJd, 
I  Vern.  79.  for  there  the  eftate-tail  was  executed  by  the  ftatute, 
and  is  hke  Ccrdei/'s  (2)  and  Mannings  Q^^io,  (3). 

But  as  this  is  tjiroughout  called  a  truft-eftate  in  the  decree^ 
that  ftiould  further  govern  this  cafe. 

Then  as  to  the  otlier  queftion,  what  difference  the  Mailer's 
report  will  make,  that  the  ejlates  are  proper  to  he  fold  for  the  henejit 
of  all  parlies  \  I  think,  though  the  eftates  were  fold,  it  would  not 
have  given  the  court  a  handle  to  make  a  different  determination, 
and  the  rather  becaufe  a  recovery  has  been  fuffcred  on  which  a 
new  eftate  arcfe. 

[  574  3       The  great  queftion  then  will  be  what  eftate  paffed  by  the 
will  of  Benjamin  AJJjton  to  Benjamin  Bagfljamj^  and  whether  he 
took  an  eftatc-tail,  or  for  life  only ;  and  though  I  think  this  a 
cafe  of  great  diiiiv-ulty,  yet  upon  the  beft  coniideration,  I  am  of 
Opinion,  that  he  took  an  eftate-taii. 
E-^ates  are  to  be      And  with  regard  to  this,  I  .Hiall  take  it  as  a  fettled  maxim 
governed  by  the  that  citates  are  to  be  governed  by  the  fame  rules  in  law  and 
Uw  amUquity,   c^i^^'^y'j  ^"^^  technical  expreffions  at  law  are  to  receive  the  fume 
and  technical      interpretation,  and  in  fupporc  of  this   many  cafes  have  been 
t'i-r!^ivr--hr''  ^'^^^^^-^  v.  ^^//,  lP.  ?r;.-7J*.  loS.  UnkeofNorfoII^'sc^ky 

fame^'in^tcrpre-    3        Ca.  ^S,     Cowpcrv,  Cozi'per,  2  P.  JVms.  720.    Philips  Y, 
taiionhere.        Philips,  I  P.  Wms,  3^.     F'ierceY.  Read,  Pollexf.  29.  Plophyns 
V.   Hopkyns,    7  March,    1 73 1   (4).      MaJJingburg   v.  Ajh,  1 
/^m^.  234. 

Now  it  is  Infifted  for  the  plaintiff  that  this  is  an  eftate-tail, 
upoh  the  rules,  that  where  lands  are  limited  to  a  man  for  life 
Vidth  limitation  in  the  fame  deed  or  gift  to  the  heirs  of  his  body, 

(1)  Popha7}:  V.  Bamfield,    I  Vern,  79.         (3)  8  Co.  94.      S.  C. 

Broughton  v.  Laug!,yy  2  Salk.  679.  (4)  Ca.  temp.  Talb.  44,  ante  I  vol. 

(2)  Cro.EIiz,  ^is»  S.  C.  581,  S.  C. 

that 
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That  this  i  ;  ikcs  an  eflate-tail    and  for  this  was  cited  I  ^agshaw  v. 

Shelly  s  caff,  h'jc.     Smy  v.  June  <^  al\  Cro.  Eliz.  219.  kncer. 

And  it  hath  likewifc  been  infif^ed,  that  a  devifc  of  lands  in 
the  fame  v/ay  pailcs  t:Iie  fame  eftate  ;  and  for  this  have  been 
cited  feveral  caf;!S.  Khi^  v.  Melli'/ig,  1  Vefjtr,  225.  Soule  v, 
Qerrard^  Cro.  El,  (^25.    Bail  v.  Colemafiy  I  P.  Wms.  143. 

In  anfwcr  to  this  it  hath  been  infifted,  that  thofe  rules  are 
merely  artificial,  not  founded  in  jullice,  but  for  fupport  of  the 
feudal  tenures  ;  and  that  it  being  contrary  to  juftice,  judfies 
ought,  from  the  common  fcnfe  of  the  cafe,  according  to  Lord 
Hobart^s  rule,  to  ftiew  themfelves  afiuti^  in  finding  out  reafons 
to  fupport  exceptions  to  fuch  rules ;  and  feveral  cafes  have  been 
cited  in  fupport  of  this,  particularly  LiJIe  v.  Grey^  Sir  T»  Jones  S\r Thomas  Jo»$i 
114.  Raymond  315,  and  2  Lev.  223.  Sir  Thomas  Jones  fays  '^.J^'X^  ha* 
in  his  report,  that  judgment  was  for  the  defendant :  but  that  is  jntireiymiiukca 
a  miftake,  as  appears  from  the  reafon  of  the  cafe,  vv^hich  is  con-  the  cafe, 
tniry,  and  fo  are  the  other  books  ;  and  though  it  is  faid  in  Jone^s 
Reports  this  judgm.ent  was  reverfed,  yet  that  is  a  miilake,  for  in 
Legate  v.  Seivell^  in  i  P.  Wms.  87.  it  appears  Mr.  Juftice  Tracy 
had  examined  the  record,  and  found  that  the  judgment  was 
affirmed.  Vide  2  Vern,  43.  Peacock  v.  Spooner,  To  the  fame 
purpofe  alfo  was  cited  Dnjfcrn  v.  Daffcrn,  1  Fern.  362.  Hodge- 
fon  y,  Buffey^  the  5th  oi  December  1740  (i),  and  it  is  infifted 
from  all  thefe  cafes  that  the  intention  of  the  parties  may  even 
on  deeds,  and  much  more  on  wills,  be  taken  as  an  exception  to 
tliis  rule,  and  one  other  cafe  is  cited  to  this  purpofe  of  Trevor 
V.  Trevor^  i  P.  Wms,  622. 

The  next  cafes  are  thofe  v/hich  have  been  adjudged  and  de-     [  575  ] 
termined  .in  cafes  of  wills,  on  which  the  rule  of  judging  by  the 
intention  of  the  teftator  hath  been  infifted  on  ;  and  for  this  hath 
been  cited  Borajlons  cafe,  3  Co,  19  a,  and  PloTjden  414. 

And  upon  tlie  general  queftion  hath  been  cited  Clarh  v.  Day, 
Moore  Lodington  V.  Khne,  EcpCaj.Abr.  183.  Bachhoiifs 

V.  Wcfh  [2)5  cited  in  a  cafe  in  a  book  called  Modern  Cafe's^  iSi* 
Leonard  v.  The  Earl  of  Su/p'r:,  2  Vfrn.  526,  which  cafe  was 
mentioned  on  both  fides.  Lord  Gicnorchy  y.  Bcfville^  Cafes  in 
Lord  Talbofs  time ^  3.  Sands  v.  Dixwell,  December  8,  1738  (3^ 
James  Y,  Richard/on y  Pollex.  /^^n.  Lord  Sta}}7fQrd  ^ixid  S'r:  John 
Hobart  on  Seqe^nt  Maynard's  will,  December     J  ijog  (4). 

But  the  neareft  cafe  of  all,  and  which  is  iniifledto  be  in  pouit 
with  the  prefent,  is  Papillion  v.  Voyce^l  P.  Wms.  471. 

Thefe  are  the  feveral  cafes  that  have  been  cited  for  the  de- 
fendant, and  I  lhall  now  confider  hov/  far  they  come  up  to 
the  prefent  cafe,  and  then  how  far  the  intent  is  to  govern  in 
cafes  of  deeds,  and  likewife  how  far  it  is  to  prevail  in  cafes  of  wills. 

On  deeds  the  rule  is  certain,  and  I  hope  always  will  be  the  Deeds  are  tobe 
fame,  that  they  fliall  be  controuled  l>y  the  rules  of  law,  and  the  ^'le'^nlt^^and 

the  inicnt  that 
appear:  on  Ihc  i<:cc  of  them. 

(1)  Ante  89.  S.  C.  (3)  JrJe  i  vol  607.  S.  C. 

(2)  J  E^.  Ah,  184.  pi.  27.  S.  C.  (4)  1  Bro,  P.  a  2S8.  S.  C. 
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CASES  Argued  and  Determined 


15a G SHAW  V.  intent  that  appears  on  the  face  of  the  deeds  •,  for  to  admit  of  other 
S.-ENCER.     conftruftlons  would  let  in  the  greateil  uncertainty,  as  we  find 
every  day  in  the  conftrudlion  of  wills. 

As  to  Lijle  V.  Grey^  it  differs  from  this  cafe  in  refpe(!vl  of  the 
faperadded  claufe. 

The  cafes  of  Daffern  v»  Daffem  \  Peacock  v.  Spooner^  ^c,  are 
all  different  J  fo  is  Trevor  v,  Trevor:  though  they  are  to  be  fure 
authorities,  for  vAr?.t  they  determine ;  befides  the  reafons  in 
thofe  hold  not  in  the  cafe  of  vAWs. 

How  far  then  is  the  intent  of  the  teftator  to  be  obferved  ? 
The  intent  of        It  is  laid  dov/n  in  general,  that  it  is  to  be  obferved;  but 
the  teiUtor^muft  jg         down  as  general  too,  that  this  muft  be  confident 

with'thVrules  with  and  according  to  the  rules  of  law;  and  if  this  was  not  ad- 
of  law,  and  in     hcrcd  to,  the  grcateft  incertainty  and  inconvenience  would 

many  cafes  his  f^Ho^, 
intent  has  been 
reft'.-anied,  as 

where  he  has  attempted  a  perpetuity,  or  to  rcftnin  a  tenant  In  tall  from  alienation. 

When  a  teftator  expreffes  himfelf  in  inaccurate  words,  but 
Ihews  his  intention,  the  law,  as  Lord  Ccke  fays,  fhall  be  his 
counfellor;  and  this  is  what  I  take  to  be  the  meaning  of 
den  414,  and  there  are  many  cafes  wherein  an  intent  is  fo  re- 
ftrained,  as  where  a  perpetuity  is  attempted  to  be  made,  or  a 
leftraint  of  alienation  put  on  tenant  in  tail,  ^r. 
"Words  that  ore       *  Where  the  teftator  expreffes  himfelf  in  legal  words,  they  are 
doubtful,  and     j^Q{.         igfj-       follow  the  intent  arifmcT  by  other  words  that 
tion  only,  are     ^rc  doubthil,  and  aftord  nnplications  only,  for  when  we  quit 
•not  to  be  at-     a  clcar  and  fettled  rule^  which  the  law  fets  up  for  our  guide, 
SeteftTtol^haT  ^ud  foilow  fuch  intent,  we  leave  certainty  for  incertainty and 
exprefTed  him-   wc  muft  now  take  the  law  to  be  fetdcd,  that  where  the  iffue 
feif  in  legal       take  by  purchafe,  it  gives  the  anceftor  an  eftate  forUfe  only; 

^°'i*c^6  1         ^^^^  ^^^^  ^^^^^        ^^^^^  come  up  to  the  prefent,  for 

*•  ^  ^  here  is  no  devife  over  to  the  heirs  of  the  body  of  the  iffue,  as 
w^as  in  thofe  cafes  of  Lif.e  and  Greyy  and  Backhoufe  verfus  Wells-, 
and  in  the  cafe  of  Lord  Glenorchy  verfus  Bofville,  and  Sands  ver- 
fus Dixwell,  the  lands  Vv^ere  devifed  to  the  truftees  to  convey, 
which  made  it  executory,  and  alt()gether  different  from  this 
cafe. 

JJh  verfus  Roufi  was  of  a  devife  of  money  to  be  laid  out  in 
lands  ;  which  differs  from  the  rule  in  Shelley's  cafe  and  Co*  Liit, 
376.  b. 

But  the  prefent  cafe  is  an  immediate  devife,  and  not  of  a  de- 
vife of  lauds  to  be  fettled. 

As  to  Papillion  verfus  Voyce^  i  P.  Wms,  471.  (which  I  have 
left  to  confider  laft,  becaufe  moft  material)  the  devife  is  the 
fame,  only  there  it  is  of  a  legal  eftate,  this  is  of  a  truft;  but 
that,  as  I  liave  faid  before,  I  fhall  conGder  as  making  no  differ- 
ence. 

And  had  this  cafe  ftood  unimpeached,  I  fliould  have  been 
very  unwilling  to  have  departed  from  it,  whatever  might  have 
been  my  opinion  5  but  in  P.  Wms.  it  appears  plainly  that  Lord 
Chancellor  King  was  pf  a  different  opinion,  aiid^  if  the  fupple- 

mental 


In  the  Time  of  Lord  Chancellor  Kardwicke.  576 

mental  bil\  had  not  been  brought,  would  have  reverfcd  the  de- 

cree,  and  fo  it  rather  ^land^3  an  authority  for  the  plaintiff;  ^nd  ^^^c*^* 

there  is  another  report  of  this  cafe,  where  it  is  faid  at  the  end  of 

it,  that  in  the  cafe  of  Williams  v.  Brozun,  Lord  Ki^ig  had  declared 

he  fliould  reverfe  the  decree.    Fide  Cafes  in  Chancery,  printed  in 

Then  confider  if  this  devlfe  be  executory  or  not,  though  all 
trufls  are  in  lome  fort  executory,  yet  it  is  well  underflood  what 
an  executory  trjlts  is  (i  j. 

As  to  ^he  debts,  it  caiuiot  be  executory,  becaufe  the  truftees 
can  fell  no  more  dian  is  fulficient  to  pay  the  debts,  nor  is  there 
any  provifion  for  laying  out  the  furplus  money  ,  for  after  the 
debts  and  lef^acies  are  paid,  the  devife  is  immediate,  and  it  is  the 
will!  ouo;ht  10  go  by,  and  not  wliat  hath  happened  fmce  on  the 
decree  and  the  Mailer's  report. 

Confider  then  the  conftru6i:ion  of  the  words  of  this  will,  and  The  words, 
then  let  us  examine  what  the  efFe£l  is  of  the  limitation  to  the  £• 
*  truftees  to  prefervethe  contingent  remainders,  the  words  with-  v.aSe/do  not 
out  impeachment  of  wade  give  a  power  not  inconfiflent  v/ith  an  give  a  pawer 
eftate-tail,  or  at  leafl  would  not  defeat  the  eflate,  as  faid  by  ^"f^^^te'talf 
Lord  Talbot  in  the  cafe  of  Lord  Glenorchy  verfus  Bofuille^  and  in  at  leaft  will  not 
^haiv  verfus  Weigh  (2),  no  weight  was  laid  on  thefe  words  to  ^^^^^^ 
reftrain  the  eftate,  and  if  words  can  have  a  reafonable  confcruc-   C  '577  J 
tion  not  to  defeat  eftates,  they  ought  to  be  fo  taken. 

As  to  the  intent,  from  the  limitation  to  the  truflees,  to  pre- 
ferve  contingent  remainders,  they  do  not  with  certainty  fliew  an 
intent  not  to  give  an  eftate-tail,  and  might  be  inferted  with  no 
fnch  reafon(3);  v/e  fee  the  words  inferted  frequently  where 
there  could  be  no  reafon  for  them,  and  the  teflator  might  think 
this  limitation  necefiary  to  create  an  eflate-tail,  or  might  have 
inferted  the  words  to  reftrain  an  alienation  by  the  tenant  in  tali, 
which  if  it  had  been  exprefled  could  not,  as  in  the  cafe  of  Leo" 
nard  and  the  earl  of  Sufex^  have  taken  effetl. 

Great  inconveniences  have  arifen  by  departing  from  fl:rl(5t  Departing  from 
words,  from  the  uncertainty  it  produces,  and  I  could  wifn  that  it  rtria  words  has 
had  never  been  allowed,  but  that  words  had  been  left  to  legal  P^°^"'^^.^ 

n      r\'  °      uncertaintv  that 

COnitrudtlOn.  it  is  to  be  wilhed 

they  had  been  left  to  legal  cjnllrudlion. 

The  Mafer  of  the  Rolls  declared  the  devlfe  in  A/}jton\  will  was 
in  tail  to  Benjamin  Bcigjlmw^  and  in  confequence  thereof  that  the 
eftate  fliould  be  fold,  and  the  money  arifmg  from  fuch  fale  be 
paid  to  fuch  perfon  as  would  have  been  intitled  to  the  eftate  it- 
klf  under  BagJ]jaw\  will,  if  it  had  not  been  fold. 


(1)  Vide  I  Fcarnfi  205.  and/'^.  4th        (2)  {        Ah.  184.  pL  28.  S.  C.  e^te 

5- 

(3)  Fidcpoji,  579. 
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CASES  Argued  and  Determined 


Cafe  331.    BagJIjaw  verfus  Spencer,  Novemher  12,  1748,  on  an  Appeal frotn 

,  a  Decree  at  the  Rolls, 

Ante  246.  570. 

I  Vef.  142. 

Lord  Hardwicke  T  O  R  D  CHANCELLOR.  Nothing  whicli  h.2.5  happened 
being  of  opinion  ^^^^^  ^1^^  ^^'H  ^£  Benjamin  Alhton  can  varv  the  will,  but  the 

Bag/hazp  took  i^ignls  ot  the  parties  mult  Itand  as  they  were  at  his  deaths  and  if  a 
oniy  aneftate  furplus  of  money  arifmg  from  the  fale  of  the  lands  is  now  to  be 
ve'rffd  th^de'  laid  out,  it  mufl  be  in  the  fame  manner  as  if  the  lands  originally 
cree  at  the      Were  now  to  be  fettled, 

Rolhy  pro  tanto 

2S  decreed  thiit  Benjamn  had  an  ellate  tail. 

Neither  can  the  recovery  fufFered  by  Be?ijamin  Bagfianv,  or 
his  will,  be  of  any  fignification,  for  the  determination  muft  be 
the  fame  as  if  Befijamln  Bagjhatu  had  been  living,  and  prayed  a 
conveyance  of  the  moiety  himfelf,  according  to  Benjamin  AJlototH 
will. 

-T^liere  are  two  general  queftions  upon  this  will : 
The  eftate  de-       Firjl^  Whether  the  eftate  devifed  to  Benjamin  BagJImiv  was  a 
vifed  to  Benja-    ^ruft,  or  a  legal  eftate,  that  is,  a  ufe  executed,  or  a  mere  truft  in 

tnin  Bagjhaiv  .      5  °  ^  ^ 

was  not  an  ufe     CqUlty  . 
executed,  but  a 

mere  ti-ufl;  in  equity,  and  the  whole  fee  being  devifed  to  the-ti'uftees,  no  legal  fee  could  be  limited 
tipo'n  it,  and  he  could  take  m  legal  eftate. 

[57^3  S^To/z^/Zy,  If  it  is  a  truft,  whether  an  eftate-tail  pafles,  or  an 
eftate  for  life,  with  contingent  remainders  to  all  the  iffue  of  his- 
body. 

As  to  the  firft  queftion,  I  am  of  opinion  it  is  merely  a  truft  in- 
equity. 

The  devlfe  is  to  trujlces  and  their  heirs  \  which  carries  the  whole 
fee  in  law ;  the  dcvife  to  fell  would  have  carried  the  fee,  if  the 
word,  heirs  had  not  been  mentioned ( i ).  Shaw  vtx{\x^  Weigh ^ 
Eq.Caf,Jhr,  1^^,  April  2S3  1729. 

And  upon  this  ground  the  cafe  differs  from  CordelFs  cafe,  Cro, 
Eliz,  315,  and  Popham  verfus  Bampjield,  I  Vern  79,  and  Carter 
verfus  Barnardijlon^  i  V/ms,  505,  which  were  all  merely  chattel 
interefts  (2). 

The  only  cafe  v/hich  made  me  doubt  was  the  cafe  of  Lord  Say 
and  Seal^  but  that  was  only  an  eftate  pur  auter  vie. 

In  the  prefent  cafe  the  whole  fee  being  devifed  to  the  truftees,, 
no  legal  fee  could  be  Hmiced  upon  it,  and  Benja?mn  Baglhazv 
could  take  no  legal  eftate  (3). 

(l)  Becaufe  the  purpofes  of  the  truft  608.    Sheppard  v.  Gihhons,   ante  441. 

QOuld  not  be  anfwered   unlefs  the  y><f  Wn7bt  v .  Pearjoyi^  Amh,  ^t^z. 
pafled.    Filliers  v,    PlUierSy    mte   72.         (2)  So  'Irodd     Do^nes,  ante  ^o^, 
Gib/on  v.  Montfort,   1  Fcf.  49 1.    Aaih,         (3)  Hopkins  V.  Hopkins,,  ante  i  vol. 


.93.  S.  C.  Oatcs  V.  Markham,  3  Burr. 
-i6S4.    Robgrts  v,  Dix-vjcll,  ante  i  vol. 


2  Next 
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I     Next  as  to  it's  being  good  by ,  way  of  executory  devife  :  by   Ba^-^'  wv. 
!  executory  devife,  jietijamln  Bagjhaw  could  take  no  legal  eftate,  j.  -  ^  .^^^' 
\  for  it  is  too  remote,  it  being  after  all  the  debts  paid,  wliich  may  ^.^^^^^recovTry 
j  take  in  a  much  further  time  than  the  law  allows  :  but  Iiere  the  bad,  forhe  could 
i!  recovery  was  fuffered  before  the  debts  were  paid,  and  before  the  n-^t  ^ake  u  ^^ood 

I  ,    1        r         t  111  1       ■  tenant  to  the 

i(  fee  was  ended,  and  therefore  he  could  make  no  good  tenant  to  pycecipey  b^u-g 
\  the  precipe,  and  whatever  defeats  the  recovery  defeats  the  plain-  b^iore  the  aebts 
I  tiff's  title:   the  plaintiff  therefore  muft    admit  that  all  X'^^^'^;^^^^^ 
I  cftates  are  trufts  in  equity  ;  which  brings  in  the  fecond  queRion  ;  to  thetruftees 
|:     Whether  this  is  an  equitable  eftate  for  life  only,  with  contin-  was  enaed  j  and 

!!  .    i  n.       ^  '1  D  whatever  dtfeata 

I  gent  remainders,  or  an  eitate-tail :  recovery, 
jj     And  this  depends  upon  the  confbruftlon  of  the  words  heirs  of  dereacs  the 
lis  body,  whether  they  are  v/ords  of  purchafe  or  limitation.  plamtifl 's  title. 

Here  are  three  things  to  be  confidered  : 
FirJI,  What  appears  to  be  the  teftator's  true  intent  ? 
^condlyy  If  fuch  intent  is  confiftent  witli  the  rules  of  lav/  and 
equity. 

nirdly,  whether  there  is  any  particular  fettled  rule  which  will 
prevent  the  tellator's  intent  from  taking  eftecl,  which  will  let  in 
the  diftin^lion  of  trufts  executed  and  executory. 

As  to  the  firft  queftion,  what  is  the  teflator's  true  intent  ?  [  579  J 

It  is  extremely  clear  that  he  intended  to  make  a  ilridi  fettle-. 
ment  of  his  eflate  among  his  nephews. 

To  every  one  of  his  nephews  he  ufes  the  words,  for  and  during 
Isis  natural  life. 

To.  every  devife  is  added  without  impeachment  of  luafe^  which 
fliews  he  intended  to  give  fuch  an  eifate  as  would  be  puniniabk 
for  wafte,  if  not  excepted  (i). 

The  limitation  is  to  trudees  to  preferve  contingent  remain- 
ders, ^^'^..but  to  permit  Benjamin  Barrfmiv  to  receive  the  profits. 

This  claufe  fpeaks,  that  the  teftator  intended  fuch  an  eftate 
only,  as  might  be  forfeited  :  for  the  limitation  to  the  trudees,  is, 
after  the  determination  of  the  eflats,  <3c,  which  determinaTion 
icould  be  only  two  ways  :  by  death,  or  forfeiture:  and  the  former 
could  not  be  meant,  becaufe  the  limitation  is  to  truflees  during 
the  life  of  Benjamin  Bagfja^v* 

It  alfo  imphes  that  there  are  fome  contingent  remainders  or 
ufes  to  be  preferved  (2),  and  there  are  none,  unlefs  the  limita- 
tions to  the  heirs  of  the  bodies  of  the  feveral  nephews  are  fuch, 
which,  I  think,  is  as  ftrong  to  fliew  the  teftator's  intent,  as  if 
he  had  inferted  fome  negative  words  equally  ftrong  ;  as  in  the 
cafes  of  I^W'/wz/f'  verfus  Wells,  Eq.  Caj\  Abr.  184,  and  A/;/o- ver- 
fus  Melling,  i  Ventr. 
ia  the  fubfequent  limitations. 


(1)  Vide  ante  10^^.  576.           ^  grave  and  learned  men  reafon,  tliat 

(2)  Vv^uh  refped  to  ihe  reafoning  of  teflators  were  acquainted  with  chs 
Lord  Hard-Lv'uke  in  this  piace,  Lord  ^M-ulcs  and  cfrbcls  cf  contingent  re- 
Thurlonjj,  in  the  cafe  of  Jones  v.  Myrgan,  '*  mainders,  and  yet  did  not  know  ho'»v 
r  Bro,  Cha.  Rep,  22 1,  obi'erves,      One  to  give  a  contint^eat  reinainuer  in  pro- 

wnriot  bu;  be  rathef  alloxiilhed  to  h^Mr  per  form.'' 

The 
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CASES  Argued  and  Determined 


Bagshaw  V.      The  plalntiif'a  counfel  relied  upon  the  teilator's  knowing  the 
SpsNCEft.     difference  '  et^-/-en  words  of  limitation  and  purchafe  :  and  that  in 
the  other  moi.:  ry  of  che  -it.ite  he  hud  devifcd  it  properly  to  create 
an  eilate  for  life,  by  gi^^mg  it  to  his  filter  and  rhc  ]  r/s  i  of  her 
body  and  the  iffue  of  luch  heirs. 

But  I  think  the  difference  of  the  pea.il*:^,  i..cws  i  different 
Intent. 

For  there  he  has  inferted  no  Umitntion  to  truilees  to  i-^r-iie/ve^ 
ts^c,  which  f[i.n¥3  he  intended  to  make  ufe  of  the  words  heirs  of 
the  body  as  words  of  oarchafe  or  dt  icripiion  oidy. 

Secondlyy  I  am  to  conlider  if  this  inieut  can  take  eire£!:. 
Here  the  counfel  for  the  plaintiff  placed  thr  ir  great  Orength, 
that  ever  iince  Shellef.-  Cafe^  i  Co,  93.  ^.  the  law  has  i'ettled  a 
clear  rule,  that,  in  fuch  cafe,  the  word  heirs  is  a  Vv^ord  of  limKa- 
tion,  and  that  the  lav/  will  not  fufFer  any  man  to  make  a  devife, 
contrary  to  the  rules  01  law. 
f  580  ]  But  1  think  that  rule  is  now  mifapplied  :  This  principle  is  not 
to  be  applied  to  the  conilrudlion  of  words,  but  to  the  nature  of 
the  eitates  themfelves. 

As  the  law  will  not  permit  a  man  to  create  a  perpetuity,  cr 
to  make  a  chattel  defcendible  to  heirs  generally,  which  arifes 
from  a  want  of  power  in  the  teftator    but  here  is  no  want  of 
power  in  the  teflator  to  give  fuch  eftate  for  life;  the  only  ob- 
je£Hon  is,  that  he  has  ufed  improper  v/ords. 
Where  a  tefta-       But  to  make  that  defeat  his  intent  is  very  hard,  and  contrary 
tor's  intent  ap-   to  the  firfl  rulc  of  law  in  expounding  wills,  viz.    That  if  the 
court  wuThe^P*^  teilator's  intent  appears  plain,  as  he  is  fuppofed  to  be  inops  conciliiy 
an  unapt  expref-  the  law  wiU  help  an  improper  and  unapt  exprefiion,  which  can- 
fion,  by  mikiHg  ^^^^       ^onz  here,  but  by  making  the  words,  heirs  of  the  bodv. 

the  words /j<f,v-5  of  ,       ^         -  ^  o  '  •'^ 

the  body,  words   words  of  purchafe. 

of  purchafe.  Xlic  obje6l!on  is,  That  by  law  thefe  are  words  of  limitation. 

Heirs  of  the  body      I  aufwer,  Tlicre  are  many  cafes,  e,ven  at  law,  where  they  are 
have,  at  law,     words  of  purchafc,  Archer's  Cafe,  l  Co.  66.  h.    Clark  verfus  Day^ 
aswo'rds"of  pul         593*  »  K'"^/  334-    -Long  verfus  Beaumont  sj), 
chafe,  evtn  in  a      And,  upon  this  point,  the  cafe  of  Life  verfus  Grey^  is  a  flrong- 
er  authority,  in  3  Lev*  323,  it  is  reported  different  from  Sir 
Thofrias  Jones,  as  to  the'  cilate  decreed,  and  the  decree  was  not 
reverfed,  but  affirmed. 

An  obje£lion  was  raifed,  There  ivere  fevcral  other  ivcrds  which 
might  govern  that  cafe,  as  thcfirf  and  every  other  fon  were  men- 
tioned. 

I  anfwer,  //  is  an  authority,  that  the  words,  heirs  of  the  body, 
eveji  in  a  deed,  may  be  confdered  as  words  of  purchafe  at  law. 
The  efTcntial  But  it  is  faid,  that,  by  a  late  authority,  the  interpofition  of 
difference  be-  truftces  to  prcfcrvc  Contingent  remainders,  is  not  fufhcient  to 
^zn<^Cou^Jou  "e^r-  ^'^'^^^^  thefe  words,  words  of  purchafe ;  the  cafe  of  Conlfn  verfus 
fus  Couijon^  is,  Coulfon  (2),  in  the  Court  of  King's  Bench,  the  8th  of  May,  1 744, 
'^^V7vt  "^t^  ^^'^^^^^  ^''^^       ^^^^  J^<^p;^'s  certificate,  but  that  cafe  dif- 

P^refcnt^lTtrair  ^^^s  widcly  from  the  preient :  That  was  not  without  impeach- 


in  equity, 


(i)  I  T'.      229.  S.  C.  (2)^-^/^246.8.0. 

3  ment 


in  the  Time  of  Lord  Chanceilor  IIardwicke. 


ment  of  wafle    it  v/as  a  mere  legal  eftate,  not  a  truft  ;  and  the  Eagshaw 
words  were  to  be  taken  according  to  their  legal  operation,  there  ^^^^^i-^* 
was  no  conveyance  to  be  made,  or  an'y  thing  further  to  be 
done. 

But  here,  all  the  limitations  are  the  directions  of  a  truft,  which 
this  court  is  bound  to  carry  into  execution,  according  to  the  in- 
tent of  the  teftator. 

*  And  therefore  a  greater  latitude  is  to  be  allowed  in  the  con-  ^  „ 
aruttion  to  make  it  agree  with  the  intent  or  the  teitator,  words,  to  make 

them  agree  with 

the  intent  of  the  party,  a  court  of  e^wity  is  more  liberal  than  a  court  of  law. 

[•S8i  J 

And  in  Cuilfon  verfus  Cotdfin^  the  judges  held,  tliat  the  inter- 
pofing  the  limitation  to  truftee^  prevents  the  merger  of  the 
eftate  for  life,  and  that  Coitlfon  took  a  difi;in£l  eftate  for  life,  with  a 
remainder  in  tail  in  himfelf. 

The  great  difference  is,  that  was  a  mere  legal  ellate ;  the  pre- 
fent  cafe  is  a  truft  in  equity. 

It  has  been  relied  upon,  that  limitations  of  trufts  and  legal 
eftates  are  governed  by  the  fame  rules,  otherwife  there  would  be 
different  rules  of  property  in  the  two  courts  ( i ) . 

I  agree,  that  there  ought  not  to  be  one  rule  of  property  in  law, 
and  another  in  equity  :  but,  fure  a  court  of  equity  may  be  more 
liberal  in  the  conftrudion  of  words,  to  make  them  agree  with  the 
intent  of  the  party. 

And  Lord  NoUlnghatris  reafoning  is  to  be  applied  to  the  mea- 
fure  of  the  limitations,  that  they  cannot  be  carried  further  in  cafes 
of  a  truft,  than  at  law. 

PapUlon  Mtrin^  Boisy  Eq.  Ccif.  Ah\  1 85,  eftablifhes  the  diftinc- 
tion  of  a  legal  eftate,  and  a  trufl  in  the  fame  cafe,  and  upon  the 
fame  will. 

There,  both  the  judges  were  clear  of  opinion,  that  the  tef- 
tator^s  intent  was  plain  to  give  an  eftat^  for  life  only,  from  the 
claufe  to  preferve  contingent  remainders,  and  that  the  court  was 
bound  to  follow  that  intent,  notwithftatiding  the  words  heirs  of 
the  body. 

The  opinion  Lord  Chancellor  King  gave,  was  a  fort  of  ex- 
trajudicial opinion  5  but,  taking  tim.e  to  form  his  decree,  he  (iiid, 
he  had  looked  into  the  cafe  of  Lif.e  verfus  Gre\\  and  feemed 
to  be  lefs  clear  as  to  the  legal  eftate  than  before ;  but  as  the  fup- 
plemental  bill  had  brought  a  new  right,  he  took  care  to  ex- 
prefs,  that  the  direction  to  reverfe  that  part  of  the  decree,  as  to 
deeds,  tsrV.  was  exprefsly  founded  upon  that  fupplemental 
bill. 

Leonard  vcxdis  Corji  SiiJJex,  2  Vern,  526.  If  this  had  been  a 
legal  eflate,  the  fons  would  have  been  tenants  m  tail;  but  in 
equity,  upon  a  tryft  eftate,  the  claufe  for  iuterpofmg  truftees, 
^c.  governed  the  whole  cafe. 


(i)  Aiii<;  574, 


5^2  CASES  Argued  and  Determined 

Sp'k^'c  ,  f '  ^^^^'u^  l^ord  Stamford  ( i ),  on  ti.e  confl  raaion 

Ontheconftruc-      oerjeaiit  lViaynard\  will :  This  court,  and  the  Hcufe  of  J  o-ds 

Xt!?fwm.  "f^"^  ^f^ox^belrs  of  the  tod,  in  the  feafe  of  the  firft  'and 
-  *  every  otner  ion. 


heirs  of  the  body 
Were  t;  be 

in  the  ft  u       the  flrft  and  every  other  foil. 


It  is  eft-bl; 
that  in  a.  wAi. 
the  w    1  i//i:e  is 
as  ftron.g  a:,  the 
word  i)eirs. 


The  diftinAIoii 
of  trufls  exe- 
cuted and  exxcu- 
tory,  eft.ibiiihsd 
in  Lord  Gienor- 
cky  and  Boj-vlHe. 


J/Jjton  Jpjton  (2),  at  the  Rolls,  Novembei'  14,  i  734.  A 

(Iria  fettiement  was  decreed,  the  words  there  M^ere  Hpie  cf  the  kdy, 
not  bclrsi  but  it  has  been  eftabhOied,  that  in  a  wiil,  the  word 
ijfue  is  as  ftrong  as  the  word  has  (3). 

In  Wrth^rsYtr^o  Algood,  July,  1735  (4).  An  eftate  for  life 
only  v/as  decreed. 

An  %V,'?/;;z  was  taken,  That  there  the  words  heirs  of  the  body 
oi  A,  were  johied  with  other  perfons,  who  clearly  muft  take  by 
purchaPi. 

I  arijwer^  It  amounts  only  to  this,  that  a  plain  intent  of  the 
teftator  \\  dl  change  thefe  words  from  b-^ing  words  of  limit<^tion, 
to  words  of  put  chafe  5  and  Lord  Talbot  faid,  the  rule  of  law  v/as 
not  fo  itrictj,  as  .  to  controul  the  tellator's  intent,  where  it  is 
plain. 

J.vrd  Glenc-chy  verfas  B'JvUk,  Cnf,  in  Eg.  in  Lord  Talbot's  time, 
has  eltabnihed  the  dilHncUon  of  traits  executed  and  exe^ 


cut  or y. 

It  was  obi( 


that  in  cafes  of  articles  befcr 


■e 

marriage,  the  court  will  make  ■  uch  conilrnaion,  as  may  anfwer 
the  intent  of  the  party  \  but  \i\  wills,  where  all  parties  are  volun- 
teers, the  court  cannot  take  fuch  liberty. 

It  is  true,  fuch  diftinftion  has  been  taken,  notwithftanding  \% 
has  been  objefted,  that  the  intent  of  the  parties  ought  to  be 
obferved  in  both;  but  I  deny  that,  becaufe  all  parties  are  volun- 
teers under  a  will,  the  words  mull  be  taken  as  they  are,  and  can- 
not be  varied  from :  nay,  in  many  cafes  they  mufl  be  va- 
ried;  as  where  the  court  is  obliged  to  direcl:  a  convcvnnce  ; 
for,  if  they  were  to  ufe,  in  fuch  conveyance,  the  faix^v 
words  as  are  in  the  will,  they  would,  in  a  deed,  have  a  dif- 
ferent con{lrud:ion  from  a  will,  and  thereby  fruilrate  the  tef- 
tator's  intent. 

The  vjoY&iJfue  in  a  will  may  be  a  word  of  limitation,  but  in  a 
deed  is  always  a  word  of  purchafe  (5). 

An  ohjc'clion  has  been  raifed,  that  thefe  cafes  arifing  upon 
Vv^ills,  are  very  different  from  marriage-articles,  where  the 
parties  are  confidered  as  purchafers,  and  the  ilTue  male  particu* 
larly  regarded,  and  take  as  purchafers  *,  but  that  no  cafe  has  been 
cited  of  a  will,  where  ail  parties  claim  voluntarily  j  and  thg 
fame  v/ords  of  limitation  in  a  will^  ought  to  receive  the  famc  ^i 

(1)  \  Bro.Par.Ca.  z^^.  S.  C.  Regifter's  book.   2  Fef.  648.  S.  C.  2 

(2)  S.  C.  cited  I  Vfij:  149.  Burr.  11O7.  S.  C. 

(3)  Kifig  v.  Mellihgy  I  Fcnt.zi^.  225.  .  (5)  Co.  Litt.  20  b,  "Ncvill  V.  'Nevill, 
Chnorchy  v.  Bofville,  Ca.  temp.  Tnlh.  lO.  1  Roll.  Ab.  837.    i?.pl.  I.  Makepiec^ 

(4}  S.  C.  cited  I  yej,  150.  from  the  V.  Flcuhcr,  Com.  Rf/)>  457. 


Notwithftanding 
all  the  parties 
are  volunteers 
under  a  will,  it 
is  not  nccellary, 
the  v,'oras  muft 
be  taken  as  they 
are,  but,  in  many 
cafes  may  be 
varied. 


Ilfue  in  a  deed  Is 
always  a  word  of 
purchafe. 


I  583  3 


conihuClioal 


in  the  Time  of  Lord  Chancellor  Hardwicke. 


Conftru.aion  In  equity  as  at  law,  even  where  they  are  to  be  car-  •^^7^'"^^^^* 

rled  iiito  execution  by  a  future  truft,  fo  as  to  create  an  equitabl(5 

eflatc. 

I^n.'/wer,  'The  nrf!;  part  of  the  diflln6lion  is  right,  but  not  ap- 
plicable to  the  j;i-  :;'-ut  ciifc. 

And  I  tlfirk,  ii^  tnt  "  /c  of  Bfik  verfu*?   Co''ema?i^  ?.  Ver?7, 

670  (i),  tlic  nri.-r'flcius  vv-'^rc  not  fully  l-vcl  '-"r-ire  lyord  Chan- 
cellor Coivbcr^  a  gr>.at  mai:y  of  whicii  )■  i  cited  in  this 
prefent  iudgnie^r; 

Next,  as  to  :  iifl<-^  r:< rented  TinA  executory. 

All  trufi^    '  notion  of  law  executory,  and  are  to  be 

executed  ii'        l     -  •  ~  - 

At  law,  iicfr.-'  tl::  il.        of  ufes,  every  life  was  a  trud,  t!ien~  The  Statute  of 

t       n  1      p   t  i    "*       '•..   ^    .1        r     -ufes has  exccu^ 

the  ftu'--e  c.      ..-a  ^      f -.^l^  cf-itc,  niK*  loincci  it  to  the  ufe,  ^j^^ 

and  tl:':"''it'i".  A  rid  It  ^  x-'-.-ut;"-''  i;-  now  a  ]<_Tal  Ciiaic  j  and  to  bring  eftjte,  and  joined 

it  to  a  truO-      equity,  tne  ic-al  eftate  niiifi  want  to  be  executed  >t  tothe  ufe  j  ani 

-      -  .  xxii  legal  citutc 

by  a  conveyance.  thcrefcre  nmii: 

want  to  iae  exe- 
cuted by  a  conveyance  to  make  it  a  tyuft  in  e^uityj 

The  cafe  where  this  was  mod  argued,  was  the  cafe  of  Lord 
Glenorchy  verfus  Bofville, 

But  ihere  is  another  quefllon,  How  far  in  trurcs  executory 
the  tcfiiator's  intent  is  to  prevail  over  the  ftri6t  rule  of  law  ? 
And  I  think  the  decree  in  that  cafe  fo  right,  it  did  not  want  the 
alliftance  of  fuch  difi:ind:ions. 

Teftators  are  generally  prefumed  to  know,  that  fome  furti^er 
conveyance  of  the  eftates  devifcd  to  truftees  mufl  be  n^.ade, 
for  they  cannot  prefume,  the  eftates  will  always  remai!i  in  their 
trufhees,  but  muft  be  by  them  convt )  jd  to  other  pcrfons,  ac- 
cording to  the  tenor  of  the  will. 

There  is  one  thing  more  that  is  decifive  in  this  cafe  ;  nothin<T 
which  has  happened  fince  AJIofis  death  can  vary  the  cafe,  but 
it  mud  be  the  fame  as  it  Benjmnui  Bagfiaiu^  the  fivft  de- 
vifee,  came  for  a  decree  ;  and  if  he  hud  been  the  plaintiff  now, 
the  court  mud  have  decreed  the  furplus  to  be  laid  ouc  in  land, 
one  moiety  to  the  ufe  of  Benjannn.  Bagjl.uvw,  with  rem.ainder 
pver  ;  and  the  cueftion  would  liave  been,  Whether  the  court 
would,  or  would  not,  have  inferted  ti  ui'lees  to  preferve  con- 
tingent remainders  in  fuch  conveyance:  if  ti:cy  Iiad  been  in- 
ferred, the  next  limitr-  ion  muft  have  been  to  tlie  fird  and  every  [  584  1 
other  fon,  in  ftri£l  fettlement for  if  they  had  been  inferted, 
there  muft  have  been  feme  remaiiiclera  ior  tliem  ro  preferve  j 
and  if  the  remainder?  had  been  to  th.e  lieirs  of  the  body  of  Ben* 
jamin  BagJIjaiv,  it  would  not  have  been  a  remainder  to  have 
been  preferved. 

And  therefore  the  court  muft  have  departed  from  the  words 
of  the  will;  and  if  it  niuft  depart  from  the  words  of  the  will, 


Where  thr  cfsurt 

are  obiii^ed  lO 
depart  horn  the 

words  of  a  will,  itinould  rather  be  to  fupnort,  than  to  fru/lrate  the  intention  of  the  teil.itor. 


{i)  I  P.JV.  1X2.  S>,C,  '  0'.i  Tr  lids  executed  and  extcutotj  J  I  Fcan:e, 

~{z)  So  Hopkins  v.  Hopkins^  aiife  I  voh      205  to  2  I  8.  eait.  4th. 
594.    But  fee  Mr.  FeartiQ\  obfervations 

fiich 
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Bagshaw  v.   fuch  departure  muft  be  rather  to  fupport,  than  fruftrrite  thz  pVdm 
Spencer.     'n^ticnt  of  the  teilator,  and  to  have  limited  the  remainder  to  the 
heirs  of  the  body  of  Bejijami-n  BagJJjaiv^  would  plainly  have  con- 
tradicted the  tefta tor's  intent. 

An  ohjeElbn  was  ftarted^  That  if  the  court  departs  from  the 
words  of  the  will,  it  ought  to  adhere  to  the  legal  operation  of 
the  words. 

1  anfwer^  that  cannot  be  in  tlie  prefent  cafe,  without  giving 
to  Benjamm  Bag/haiu  a  different  legal  eftate  from  the  eftate  given^ 
Jrim  by  the  worcls  of  the  will. 

By  the  will,  it  is  a  life  eftate,  not  united  with  the  remainders  , 
but,  by  leaving  out  the  claufe  of  the  truftees,  it  would  have 
been  an  immedidte  eftate-tall. 

By  the  Vv'ilJ,  it  is  an  ef!:ate  liable  to  forfeiture. 

By  the  conveyance  an  eftate  tail  not  liable. 

For  thefe  reafons  I  am  of  opinion,  Benjamin  Bagjhaiv  took 
only  an  eftate  for  life,  and  that  fo  much  of  the  decree  at  the 
Rollsy  as  decrees  Benjamm  Bagjhaw  to  have  an  eftate-tail  under 
the  willy  mull  be  reveried  (ij. 


(i)  Meg.  Lib.  A,  1748.  fol.  15^2. 
Garth  V.  Bald'win,  2  Vef.  646.  Wright 
T.  Pear/on,  A7nb.  358.  I  Fearne, 
187.  S.  ,C.  Aujien  v.  Tayler,  Amh. 
376.  Jones  V.  Morgan^  i  Bro,  Cha. 
Re^,  206.    To  ufe  the  v/ords  of  Mr. 


Fearne,  "  It  fecms  difficult,  after  the  lall 
"  cited  cafes,  to  fpeak  of  the  authority 

of  Bagjhaiv  v.  Spe?icer  otherwife  than 
*'  as  aa  anomalous  cafe,  applicable  (if  at 

all)  only  to  its  fac  fimik  in  fpecie  &t 
*•  termini s.^^    1  Fearne,  205.  4th  edit. 


Cafe  332. 
S.  C.  3  P.W. 

The  words  under 
the  marriage- 
fetdement,  fuch 
child  a%  married 
nvithcut  the  fa- 
ther s  confent 
jhould  forfeit  the 
faid  intended  for- 
tion,  extended 
to  the  whole  in- 
tereft  each  child 
might  expect 
under  this  fct- 
tlement,  whe- 
ther certain  or 
contingent  (i). 

t  585  ]  " 


Wrsttef.ey  Ytrins  Wrottejley^  Jtme  i']^^'' 

AQueftion  arofe  on  the  marriage-fetflement  of  Sir  John 
Wrottejleyy  who  created  a  term  for  years,  in  truft,  "  to 
"  raife  and  pay,  if  one  child,  only  6000  /.  if  two,  6000  L  to 
be  equally  divided  ;  if  three,  or  more,  8000  /.  to  be  equally  di- 
vided,  and  to  be  paid  at  their  refpe61:ive  ages  of  twenty-one, 
or  marriage  j  and  it  was  provided,  that  if  any  of  the  faid 
younger  children  fiiould  marry  in  the  father's  life-time,  with- 
"  out  his  confent,  and,  after  his  death,  without  the  confent  of 
the  mother^  fuch  child  (hould  forfeit  his  or  her  faid  intended 
"  portion,  to  be  diftributed  among  the  reft,  at  the  age  of  21,  or 
**  marriage,  ivith  fuch  confent  *,  with  a  farther  provifo,  that  if  any 
^'  fuch  child  fliould  marry  ivithoiit  fuch  confent ,  or  die  before 
twenty-one,  or  marriage  luith  confent^  the  portion  to  be  divi- 
dcd  among  the  furvivors,  of  the  age  of  twenty-one,  or  mar- 
**  riage  uinth  confent*^ 

Frances^  one  of  the  daughters,  married  with  Mr.  Bendiffj^ 
without  the  confent  of  the  mother  \  and  on  hearing  of  the  caufe 
before  Lord  Talbot^  on  the  6th  of  Auguft  1734,  it  was  held. 


(1)  So  Chanmey  v.  Grnydon^  pojl.  616.     and  the  note  at  the  end  of  that  cafe. 
See  alfo  Harvey  v.  /^?o;/,  ante  i  vol.  36 1. 

that 


ill  tlie  Time  of  Lord  Cliancellor  IIardv/icke.  585 

that  fhe  had  forfeited  her  portion,  by  fuch  marriage,  and  was  Wrottesley 
decreed  to  the  other  children.  WaoT^'xESLty 

One  of  the  daughters  is  fince  dead,  before  twenty-one,  or 
marriage  ;  and  tl.e  petitioner,  Mr.  Bcndijh^  v/ho  married  Frances, 
applies  now,  in  the  right  of  his  wi^e,  who  is  twenty-one,  for  her 
diftributive  (hare  of  her  lifter's  contingent  portion. 

The  qucllion  is.  Whether  Frances ,  as  fhe  lias  forfeited  her 
original  portion,  is  intitlcd  to  a  fhare  of  this  contingent  portion, 
on  the  death  of  her  fiftcr,  before  twenty-one,  or  marriage. 

Mr.  Wilhraham.y  for  the  petitioner,  who  was  not  tv/enty-one 
when  flie  married,  but  arrived  at  that  age  before  her  fifter  died, 
cited  the  cafe  of  King  verfus  Withers  (i ),  as  a  cafe  in  point. 

Mr.  Attorney  Genera],  counfel  for  the  other  fjfters,  infifi;ed, 
that  the  whole  term,  and  the  whole  8000  /.  was  under  confidera- 
tion  wlien  the  caufe  came  before  Lord  Talbot,  and  tlvat  he  ex- 
prefsly  declared  Fra?iccs  is  not  intitled  to  any  fliare  of  the  8000  /. 
which  muft  mean,  that  flie  had  no  intereft  at  all,  and  could  not 
pofTibly  intend  that  fne  had  a  contingent  intereft. 

If  the  intentioi]  of  the  parties  to  the  fettlement,  was  plain  to 
give  the  portion  over  on  marrying  vjith^ut  confentj  the  court  will 
not  ftrain  to  conftrue  it  no  forfeiture. 

The  whole  tenor  of  the  fettlement  is,  that  none  of  them 
fliould  be  intitled  unlefs  they  had  performed  the  conditions. 

Mr.  Solicitor  General,  in  reply  for  the  petitioner  faid,  that, 
the  claufe  of  forfeiture  does  not  at  all  afte61;  the  contingency 
which  has  happened. 

The  faid  intended  portion  is  the  only  thing  which  is  to  be 
forfeited,  and  can  mean  only  what  (lie  is  intitled  to  at  the  com- 
mencement of  the  term,  nor  are  there  any  words  whatfoever, 
that  give  over  any  ftiare  that  might  accrue  afterwards,  by  the 
death  of  one  of  the  daughters  before  twenty-one,  or  marriage. 

That  Frances  is  intitled  to  this  diftributive  fliare,  becaufe  one    f  58(5  J 
of  the  contingencies  has  happened  fince  her  attaining  the  age 
of  twenty-one,  and  flie  may  yet  marry  a  fecond  hufband  with 
confent. 

Lord  Chancellor, 

As  this  is  the  cafe  of  a  forfeiture  of  a  marriage  portion, 
the  court  will  make,  as  favourable  a  conftru6tion  as  poffible. 

For,  as  Mr,  Solicitor  General  faid,  if  this  had  been  cafus 
omiJpiSy  the  court  would  let  it  lie  where  it  is  fallen,  and  not  take 
it  from  Frances  5  at  the  fame  time  I  muft  make  fuch  a  con- 
ftrucbion,  as  will  fuit  the  intention  of  the  parties. 

It  has  been  objected  by  the  defendant's  counfel,  that  the  pe- 
titioner is  precluded,  from  what  is  demanded  by  the  petition, 
by  Lord  Talbot's,  decree. 

But  this  will  not  hold,  becaufe  the  terms  of  the  decree  are. 
That  Frances  BendiQi  having  married  Higham  Bendifti,  after  the 
death  of  Sir  John  Wrotteficy,  luithout  the  confent  of  Lady  Wrot- 
teiley  her  mother ,  is  not  intitled  to  any  fJjare  of  the  '8000  /. 


(i)  Qa.  ianp.  Talb,  117.  i  Py  W.  414.  S.  C. 

The 
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Wrottesley  'Yi^Q  declaration  of  the  court  being  in  the  prefent  tenfe  (i), 
Wkott'eslsy  cannot  be  extended  fo  far  as  to  exclude  any  thing  ihe  might  be 

intitled  to  by  a  fubfequent  contingency,  if  within  the  terms  of 

the  tnift. 

The  rather  becaufe  the  rcfl  of  the  daughters  were  not  intitled 
at  the  time  of  the  decree,  being  all  under  age,  and  therefore  all 
were  at  liberty  to  apply  to  the  court  for  further  directions,  and 
the  application  left  open  to  Mrs.  Bend'i/Ijy  as  well  as  the  reft. 

But,  however,  the  counfel  are  right  as  far  they  have  argued 
from  the  reafon  of  the  decree^  which  brings  me  to  the  con- 
{lru6i:ion  upon  the  truft  itielF :  ^owj  as  to  this,  it  depends  upon 
the  frame  and  tenor  of  the  whole  truft. 
*  There  is  one  thing  pretty  extraordinary  in  the  petitioner's  de- 

mand, which  is  his  claiming  a  grofs  fum  of  2000/.  the  whole 
of  her  original  portion,  for  8000  /.  was  all  the  provifion  under 
the  fettlement,  if  m.ore  than  three  children. 

What  is  the  effe£l  of  this  ?  Why,  that  notwitliftanding  fhe 
has  forfeited  her  original  portion^  yet  they  will  take  back  as  much 
as  tlie  original  portion  they  have  forfeited,  which  v/ould  be  a 
great  abfurdity,  and  therefore  m.uft  be  laid  out  of  the  cafe,  for 
[  5^7  ]  they  cannot  claim  a  fourth  part  of  the  original  portion  as  it  is 
given  over  :  Therefore  the  queftion  is  reduced  fingly  to  a  fourth 
part  of  the  deceafed  daughter's  fifthj  and  this  muii:  depend  upon 
the  claufe  of  forfeiture. 

Firft,  What  is  the  meaning  of  his  or  her  faid  intended  por* 
tjon. 

Now  I  do  not  think  that  the  word  faid  can  be  narrowed  fo 
far,  as  to  relate  only  to  the  original  portion  j  for  the  word  por- 
tion or  portions  in  this  claufe  or  declaration  of  truft  dees  not 
mean  the  original  portion  only,  but  the  whole  intereft  which 
each  child  might  expec);  under  this  fettlement,  whether  certain  or 
contingent. 

If  it  refted  fingly  upon  the  claufe  of  forfeiture,  I  fhould  be  of 
opinion  the  petitioner  is  not  intitled,  but  if  you  go  on  to  the 
next  claufe  it  is  ftill  plainer. 

Here  it  is  nor  in  terrorem  only,  but  a  legal  determination  of 
the  term,  and  the  court  cannot  fet  it  up  again. 

Suppole  the  other  three  fifters  had  married  under  age  and 
without  confent,  would  not  the  term  have  determined ;  can  it 
be  infifted  then  that  the  two  fifters  marryhig  with  confent  (hall 
keep  the  term  on  foot  for  the  petitioner's  benefit,  when  the  whole 
term  would  have  ceafed,  if  they  had  all  married  without  con- 
fent. 

As  to  the  part  of  Lord  TalhoC^  decree,  that  gives  Mrs.  Beri'^ 
di/Jj  the  fum  which  the  father  has  left  by  his  will  to  make  up  any 
deficiency  in  his  childrens  fortunes,  I  think  it  a  very  proper  di- 
rection, and  fhould  have  been  of  the  fame  opinion,  becaufe  it 
would  be  very  hard  to  extend  the  Vv^ords  make  up  to  a  forfeiture 
if  a  daughter  married  without  confent  j  it  could  not  be  fo  con- 
iirucd  unkfs  the  father  had  repeated  the  words  in  the  fettlement 

(I)  Fidcpoji,  597. 

marrying 


HI  the  Time  of  Lord  Chancellor  Hardwicke*  ^  St^ 

iTiarrying  without  co7ifent\  upon  the  whole  clrcumftances  he  dif-  Wrottesley 
mifled  the  petition. 


V. 

Wrottesjley 


I'liUen  Verfus  Ready ^  et  e  cdji\   January  8,  1 743.  Cafe':! 3 3, 

TH  E  quelVion  in  this  caufe  arofe  upon  the  v/ill  of  Coljlon  in  1  wiif.21.  s.c, 
the  year  1720. 

Edward  ColJJoft  *^  de^ifes  fevefal  mcrTaages^  lands,  ^c,  to  five     by  his  will 
truflees  and  their  heirs,  in  truft  for  his  prand  niece  Sarah  Col-  {'/^"'.'egacies  to 

rr   1      r       ^        ^' r         •  i     i-     •      •  ^       r  ,   ,        i  .     i^is  nieces,  t<)  be 

/ton  tor  her  lire,  with  hmitations  to  herions  and  daughters  m  p  .id  to  rhem 
tail(i),  and  the  laft  remainder  in  truft  fox  Mary  Edwdrdsy  and  or^narnagef 
«  her  fons  and  daughters  in  tail.'^  tf"^  ^/'^ 

tj  hap,,eji, provided 

thsy  mai-ry  wjtVi 

the  confentof  their  father  and  mother,  or  the  ftrvlvorof  them  ;  otherwlfe  to  fink  into  his  perfon  ti  eftatc. 
The  legacies  vefted  at  thsir  attaining  the  age  of  21,  and  either  of  them  marrying  without  conlenc  arcer- 
wards  is  of  no  confequence  j  for  Lord  Hai  divkke  held  that  the  marriage  with  confent  of  father  and  mo- 
ther mull  be  conllrued  fg  as  to  relate  to  the  time  of  the  legacies  veftinj. 

He  gives  feveral  pecuniary  legacies  {inter  alia)  *^  he  fays,  I     [  588  ] 

*^  give  to  my  coufin  Mary  Edwards  500/.  to  be  put  out  toin- 
tereft  for  her  feparate  ufe  ;  and  after  her  deceafe  I  appoint  the 
faid  principal  fum  of  500/.  to  be  paid  to  her  daughter  Sophia 

*^  at  her  day  of  marriage  or  twenty-one,  which  fhall  hrft 
happen.  Itein^  I  give  to  her  daughter  Mary  8coo/.  and  I 
further  give  to  her  fifter  Sophia  5000/.  which  faid  feveral 
fums  fliall  be  paid  to  them  at  their  ages  of  twenty-one^  or  day 
of  marriage y  which  Jhall  Jirjl  happen ^  provided,  they  marry 

*^  with  the  confent  of  their  father  and  mother,  or  the  futvivor 
of  them,  or  otherwife  their  legacies  to  fink  into  my  perfonai 

«  eftate. 

Item^  it  is  my  will,  and  I  do  hereby  declare,  that  if  the 
faid  Sophia  and  Mary,  daughters  of  my  faid  niece  Mary 

"  Edwards y  or  either  of  them,  fhall  hereafter  marry  with  any 
perfon  or  perfons  whatfoever  without  the  confent  of  their  father 

**  and  mother  and  the  trufees  named  in  the  faid  will,  or  tide  greater 
iiumher  of  them  living,  fgnifed  under  their  hands  \  then  it  is  my 
will,  that  fuch  of  the  daughters  fo  marrying  fhall  have  cr 
receive  no  more  benefit  or  advantage  by  my  faid  will,  cr  any 
thing  therein  contained,  than  if  they  were  a61;ually  dead,  or 

"  not  named  in  my  faid  will,  either  by  particular  names  or  daugh- 
ters  in  general." 

Sarah  Colfton  dies  without  llTue  unmarried.  Ma7'-y  Edwards 
had  iflue  three  daughters,  Sarah,  Mary,  and  Sophia.'  Sarah 
married  in  the  life-time  of  the  tellator  in  a  manner  difagreeable 

(i)  Remainder  as  to  one  moiety  to  tail,  remainder  over.    The  teflatof 

Fra?icis  Colfton  (one  of  his  executors)  for  rcJls  the  rcfidue  of  his  perfonai  elLice 

Hfe,  remainder  to  his  fons  and  daughters  to  be  laid  out  in  the  purchale  of  lairds  to 

in  tail,  remainder  to  Mary  Edivards  and  be  fettled  to  nearly  the  fame  ufes.  The 

her  fons  and  daughters  in  tail:  remain-  lands  were  charged  with  debts  and  le- 

der  as  to  tlje  other  moiety,  to  Mary  Ed-  gacies. 
^ards  and  her  fons  and  daughters  in 

'  Vol.  ir,                            Nn  to 
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PuLLEN  V.  to  him  :  Mary  married  to  Lord  Middletotiy  with  fucK  confent 
Ready.  the  will  required  :  Sophia  m  Aiigujl  1732,  arrived  at  her  agef 
of  twenty-one.  On  the  loth  oi  January  1732.  by  deed  inroll- 
ed  between  Thomas  Edwards  of  the  firft  part,  and  Sophia  Ed-- 
wards  of  the  fecond  part,  &c.  a  recovery  was  fuffered  (Mrs. 
Ed%vards  being  then  living)  and  the  ufes  declared  to  Thomas 
Edwards  for  life,  then  to  the  ufe  of  fuch  perfon  or  perfons  and 
for  fuch  eftate,  ^V.  as  the  faid  Sophia  fliould  by  deed  or  writing, 
to  be  by  her  duly  executed  with  the  confent  of  the  faid  Mr.  Ed" 
nvards  during  his  life,  teftified  by  his  fealingfuch  deed  in  the  pre- 
fence,  ^V.  dire£l,  i^c\  and  for  want  of,  tjc,  to  the  ufe  of  Sophia^ 
her  heirs  and  afligns  for  ever. 

In  Feb,  1736,  Sophia^  married  without  confent  to  Mr.  Ready, 
(lie  being  then  near  26  years  of  age,  and  previous  to  fuch  mar- 
riage he  fettled  an  annuity  out  of  his  own  eftate  of  100 1. per  ann» 
and  fettled  her  own  eftate  to  him  and  her  for  their  lives  and  the 
life  of  the  furvivor,  and  to  the  iffue  of  the  marriage,  and  for  de- 
fault of,  ^c,  to  her  in  fee. 

Mr,  Edwards  ( i )  negle6ling  to  pay  Lord  Middelton  part  of  his 
Lady's  fortune,  a  fequeftration  ifTued  out  of  the  court  of  Chance- 
ry againft  tlie  faid  Mr.  Edwards^  and  his  eftates  were  fequeiler- 
ed,  and  he  abfconded. 
[  5^9  ]  On  the  9th  of  7///},  1737,  In  order  to  make  Lord  Aliddleton 
fatisfa£lion  for  his  demand,  and  to  fettle  the  whole  family  affairs, 
a  draft  of  articles,  was  prepared  and  approved  by  counfel,  be- 
tween Thomas  Edwards  and  Mary  his  wife  of  the  firft  part,  Lord 
Middletoft  and  his  Lady  of  the  fecond  part,  John  Pullen  and 
_  Sarah  his  wife  of  the  third  part,  and  Mr.  Ready  Sophia  his 
wife  of  the  fourth  part. 

It  v/as  executed  by  all  the  parties. 

In  thefe  articles.  Lord  Middleton%  marriage  and  fequeflration  is 
recited  ;  and  in  order  to  fatisfy  Lord  Middletori%  debt  of  1 0,000/, 
^  2)  Edwards^  Pullen^  and  i^t-Y/t/r,  covenant  for  themfelves  and 


(f)  Who  was  one  of  the  executors, 
snd  entitled  in  right  of  Mary  Edicards 
bis  wife  to  a  moiety  of  the  tellator's 
?  whites. 

(2)  It  WHS  thereby  agreed,  that 
the  piairitiif  FuiUn  and  Sarah's  heirs 

"  Ihoiild  within  one  month  after  the 
faid  Majy  EdivarJj's  death  have  con- 

'*  veycd  to  them  as  rn-any  lands,  devifed 
to  them  by  the  faid  teilator,  as  (liould 
be  worth  10,000/.    7he  defendant  the 

*'  Lord  Ivliddleton  taking  the  fee  farm 

''rents  at  j  0,000 /.    That  they  the  de- 

'  fendnms  Ready  and.  Sophia,  p.nd  ihc 
neirs  oi  Sophia,  (iiouid  h-ax^e  conveyed 

''  to  ihem  and  the  laid  Sophia^s  heirs', 
lands  of  the  value  of  ic,O0G  /.  devifed 

"  bv  the  laid  teftator's  *wilj^  and  that  a 
dlvih.Hi  Ihouid  be  iiiiide  of  all  the 
eiUtes,  whi;h  the  faid  Thutnai  Ed- 

l 


"  tvr.yds  and  Mary  his  wife  poffefTed  in 
her  right  as  devifee  of  the  faid  tefta- 
*•  tor's  will,  fo  that  each  might  have  an 
**  equal  Miure  after  the  faid  Mary  Ed' 
**  ci'.zr/u's  death."  Ma?y  Ed'wards  died 
in  March  1739.  By  indenture  dated 
Oc'^ohcr  1739,  reciting  the  articles,  and 
in  purfaance  thereof,  and  as  artd  for  a 
fatisfaction  and  in  lieu '  of  10,000/, 
therein  recited  to  be  part  of  Lady  Mid- 
dJct^-r^'s  fortune,  Pullcn  and  Ready,  and 
ihcir  wives  comey  the  faid  fee  farm 
rents  to  Lady  Muldhton  in  fee.  Ready 
and  his  wife  bring  their  crofs-bill  to 
hare  10, ceo/,  railed  purfuant  to  the 
articles  (they  fubmitting  tha-t  Pullen  and 
his  svifc  fnould  have  the  like  fum  of 
io,coo/.  raifed),  and  to  have  a  divifjoii 
made  of  ih'C  refidue  of  ihs  eibtes  in- 

their 


in  the  Tlm^  of  Lord  Chancellor  Hat^dwicke. 
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their  wives,   to  convey  to  Lord  Middleton  certain  fee-farm    Pullen  t. 

rents,  as  part  of  the  ellate  and  {hare  of  Lady  Middleton  given  J^^adt. 

by  the  teftator's  will,  and  thereby  agreed  that,  within  one 

month  after  the  death  of  Mrs.  Edwards^  Pullen  and  his  wife 

fhould  convey  as  many  lands  as  were  worth  10,000/.  in  like 

manner  to  Ready  and  his  wife  :  and  further  agreed  that  after 

Mrs.  EduLiards's  death  an  equal  divlfion  fhall  be  made  between  the 

three  daughters  of  Mrs.  Edwards^  of  all  the  eftates  belonging  to 

Mrs.  Edwards  as  devifee  of  Coljlon, 

On  the  29th  oi September,  i739>  there  was  an  indenture  exe- 
cuted between  the  fame  parties,  wherein  the  will  and  fetilement 
of  Coljlon  were  recited,  and  fines  and  recoveries  fuffered. 

Sophia  hath  received  her  legacies  of  5000/.  and  fhe  and  her 
hufband  apply  to  Lord  Middleton  and  to  Mr.  Pullen  and  his 
wife^  to  have  a  divifion  of  the  eftate  purfuant  to  the  will  and 
articles. 

Lord  and  Lady  Middleton  are  willing  do  their  part, 

Mr.  Pullen  and  Sarah  his  wife,  who  had  married  very  meanly 
a  fecond  time,  object  that  Sophia  marrying  without  content  hath 
forfeited  her  right  in  the  third  of  what  fiiould  cOme  to  her  upon 
the  death  of  her  mother. 

The  three  fillers  are  now  coheirs  to  the  teftator. 

Mr.  Ready  by  his  anfwer  to  Mr.  Pw/Z^-w's  bill  puts  In  ifiiie 
the  articles,  and  infills  upon  them  more  at  large  by  his  erofs 
bill. 

Lord  CHiiNcsLLOR, 

There  are  two  queftions  in  thefe  caufes  J  ^ 
Firft,  as  to  the  five  hundred  pounds  legacy. 

Secondly,  as  to  the  claufe  and  condition  in  Coljion^s  will,  by      f  59O  J 
^hich  the  plaintiffs  In  the  original  bill  infill  on  a  moiety  on  ac- 
count of  Mrs.  Ready^s  forfeiture. 

As  to  the  firft  queflion  there  is  nothing  in  It,  and  has  been 
determined  over  and  over;  the  ufufru6luary  benefit  is  given  to 
the  mother  for  life  only  ;  and  is  like*\he  cafe  of  King  and  JVithers^ 
(i),  H.  Term  17 12,  and  feveral  other  cafes  fince. 

The  marriage  njith  confent  of  father  and  mother  is  always  con- 
flrued  now  fo  as  to  relate  to  the  time  of  the  legacies  veiling, 
and  if  the  party  arrives  at  the  age  of  twenty -one,  it  veils,  and 
the  marrying  without  confent  afterwards  is  of  no  confequence 
(s). 

The  feoond  queftion  is  more  difficult,  and  depends  upon  the 
limitations  in  Coljlon^s  will  j  as  to  the  real  eflate  in  pofiefiion, 
and  the  money  which  is  dire£led  to  be  laid  out  in  land  given  to 
Mrs.  Edwards  for  life,  i^c»  vide  the  will. 

Item^  It  is  my  will,  and  I  do  hereby  declare  that  if  the  faid 
Sophia  and  Mary^  l^c. 

Now  this  claufe  as  to  the  legacy  of  five  hundred  pounds,  and 
five  thoufand  pounds,  if  it  is  taken  to  extend  to  them,  (the  claufe 

(1)  Ca.  Ttmp,  Talb,  117.  ^  P.  IV.  38 X.  jSthns  Y,  Hiccock,  ante  I  vol.  500, 
414..  S  C.  ikon  V.  Ehojt,  pojl*  3  vol.  304.  Hem- 

(2)  So  Garlut  V,  HUtorii  ante  1  vol.     ?n{rigs  V,  Mwi.klgy,  I  Bro.  Cha,  R^p.  303. 

N  n  2  beins 


^go  CASES  Argued  and  Deteymlned 

PtfttEw  V.    being  very  general)  having  no  devife  over  attending  upon  rt. 
Ready.      muft  be  confidered  only  hi  terrorem,  and  therefore  no  forfeiture 
enfues,  and  may  be  laid  out  of  the  cafe  (i), 

I  muft  confider  it  then  with  regard  to  the  real  eftate  (2)* 
To  be  fure  the  ecclefiaftical  court  have  no  jurifdi£lion  here, 
nor  has  it  ever  been  applied  to  conditions  annexed  to  real 
eftates :  there  might  perhaps  be  fome  doubt  as  to  the  money, 
but  as  this  court  confiders  money  dire6ted  to  be  laid  out  in 
land,  as  land  (3),  this  is  likewife  exempt  from  the  ecclefiaftical 
law. 

Cne  quefllon  has  been  ftarted,  what  would  be  the  confequence 
of  this  forfeiture  with  regard  to  the  real  eftate,  and  who  can 
claim  the  benefit  of  it. 

It  has  been  infifted  by  the  counfel  for  Mr.  Pul/en,  that  here  is 
fomething  in  the  nature  of  a  crofs  remainder  *,  now  if  it  refts 
only  in  the  intention  of  the  teftator,  that  is  by  no  means  fuf-^ 
ficient  J  for  if  a  man  devifes  to  daughters  as  tenants  in  com- 
mon, and  there  is  no  exprefs  devife  over  to  the  pthers  upon  one 
of  them  dying,  or  not  performing  a  condition,  the  fliare  of  fuch 
^  daughter  would  defcend  upon  the  heir  at  law  of  the  teftator. 
L  59^  J  The  claufe  is  thus  worded,  that  a  daughter  fo  marrying  Jh all 
have  or  receive  no  more  henejit  or  advantage  by  my  [aid  ivill^  or  any 
thing  therein  co7itained^  than  if  flje  ivas  aBually  dead :  the  confe- 
quence of  this  is,  that  it  v^^ill  go,  as  the  law  would  have  faid,  to 
the  right  heirs  of  Mr.  Coljhn, 

After  Sophia  Ediuards,  now  Ready^  arrived  at  her  age  of  twenty- 
one,  ftie  joined  v/ith  her  father  in  fufFering  a  recovery,  and  de- 
claring the  ufes  of  her  fliare. 
The  force  of  a       The  general  notion  of  common  recoveries  is  that  it  bars  eftates- 
convcyance  by    ^,^-1    j-eniainders  over,  and   extinguifhes   all  conditions  and 

common  rcco-  '  1 

verytocxtin-  powers,  and  ail  incidents  annexed  to  an  eftate-tailj  indeed,  as 
gui&  ill  condi-  Mr.  Attorney  General  fiiid,  it  will  not  bar  a  mortgage,  becaufe 
and^incidents     ^^^^  coufidered  as  a  charge  upon  the  eftate,  and  can- 

annexed  to  an  not  be  defeated ;  but  the  force  ot  a  conveyance  by  common  re- 
cftate-tai!,  anfes  covcrv  to  cxtinjiuifli  all  thefe  pov/ers  arifes  from  hence,  that  the 

from  hence,  that  ,         ^    r^        -    -      ^  r  1r^.  11 

the  iiwconiidcrs        couliders  it  in  the  nature  of  a  real  action,  and  the  recoveror' 
it  in  the  nature    is  in  by  right.    Vide  the  cafe  of  Page  verfus  Heyiuard  in  Pigot 
tl^Llf^Z)  ^  70,  and  SalL  570,  which  is  in  point  (4):  therefore  all  that 
is  in  b)'  riijht.     was  in  pofTelhon  at  the  time,  is  out  of  the  queftion,  and  the 
condition  as  to  that  is  barred  :  and  as  to  ihe  money  not  yet  laid 
out  in  land,  tlie  articles  of  the  (.)ih  of  /'///;',  1737,  have  likewife 
barred  any  right  that  might  have  accrued  from  tlie  forfeiture  to 
the  other  two  fift^rs  upon  ]\Irs.  Ready^s  marrying  without  con^ 
fent. 


(l^  Bellafii  V ,  Ermine y  i  Cha,  Ca.  22. 
Sempbill  v.  Bay  ley.  Pre.  Cha.  562.  Jer- 
I'ois  V.  Dukdt  1  Kern.  20.  Dailcy  v. 
Dtjhouxeriet  antez6\.  Rcyiiifb  v,  Martin , 
pcjl.  3  vol»  330.  Elton,  v.  Eltofi,  po/h 
3  vol.  504. 

(2}  Vide  Harvey  V,  AJicn^  ante  i  vol.- 


361.  381.  note  I. 

(3)  Trcia<vcncy  V.  Booth,  ante  307.  01 
ham  V.  Hughci,  ante  453.      Guidot  W, 
GuiJoty  poji.  3  vol.  254. G.  note. 

(4 )  Vide  CulHuer  v.  Shuckburg^  ^Burr* 
1929.    Driver  v.  Edgar,  Coup.  379. 

For, 


in  the  Time  of  Lord  Chancellor  IIatidwicke.  591 

For,  at  the  time  of  the  execution  of  the  articles,  it  could  not  ^^^^^^  ^* 
but  be  known  that  Mr.  and  Mrs.  Ready  married  without  confcnt, 
becaufc  Mr.  and  Mrs.  Edwards^  Lord  and  Lady  Midd/cton, 
Mr.  and  Mrs.  Pullefi  were  all  parties,  and  cannot  pofTibly  be 
fuppofed  to  be  ignorant  of  this  fadl,  which  happened  fome  years 
before. 

It  is  faid  they  might  know  the  fa£):,  and  yet  not  know  the  Ifpanlesarc  en- 
confequence  in  law:  but  if  parties  are  enterinc:  into  an  aeree-  ^'^""S  mto  an 

J  1  -n  r     1  •  t    1-    r    r  •  r    •    i  •       agieemcnt,  and 

ment,  and  the  very  will  out  01  which  the  forieiture  aroie  is  lying  thewiiioutof 
before  them    and  their  counfel,  while  the  drafts    are  pre-  which  the  for- 
paring,  the  parties  fliall  be  fuppofed  to  be  acquainted  with  con-  ly-i^^^^X^z"^^ 
fequence  of  law  as  to  this  point,  and  fliall  not  be  relieved  under  them  and  their 
a  pretence  of  bein-i  furprifed  with  fuch  ftrong  circumilances  at-  c"unfci,  while 

*  .  o        i  o  the  Qrarrs  were 

tending  it.  preparing,  the 

parties  fhall  be  fuppcfcd  to  be  acquainted  with  the  confequence  of  law  as  to  this  point. 

Befides,  here  is  a  departure  from  the  will,  for  the  articles  are, 
plainly  different,  being  a  conveyance  to  Pullcn  and  his  heirs, 
inftead  of  an  eftate-tail  given  under  the  will. 

So  that  with  the  knowledge  of  the  ivilly  and  all  the  claufes  in  it, 
the  cotidition  annexed^  and  Xh^  forfeiture^  the  parties  with  their  eyes 
open  execute  this  deed. 

It  has  been  infilled  chiefly  by  Mr.  Pulleih  counfel,  that  they 
executed  the  articles  under  a  miilake  ( i ). 

There  is  nothing  more  mifchievous  than  for  this  court  to  de-     [  59^  3 
cree  a  forfeiture  after  an  agreement,  in  v/hich,  if  there  is  any 
mi  (lake,  it  was  the  miftake  of  all  the  parties  to  the  articles,  and 
no  one  of  them  is  more  under  an  impofition  than  the  other. 

This  court  is  fo  far  from  affifting  to  fet  up  the  forfeiture  again, 
that  they  would  rather  rejoice  at  the  agreement,  becaufe  it  rvln\^i%\nlxz\^ 
has  abfolutely  tied  up  the  hands  of  the  court  from  meddling  in  fettled  aiidii'- 
the  queftion  :  and  if  I  was  to  decree  the  forfeiture  now,  it  would  ^"j^^^jg l^^J, j^^.^"  • 
be  making  all  agreements  vain  and  nuc^atory  :  the  cafe  that  feverai rights^"^ 
comes  nearefb  to  the  prefent  is  Can  verfus  Gaiiy  before  Lord      i^^nti^  ct  the 
Macclesfield  (2).  '"'"'''X""^ 

■J  ,  .  .  up,  they  will  not 

enter  Into  a  queftion  whicli  ml»ht  have  been  ftarted,  had  there  been  no  fueh  a^reemeHt. 

I  muft  decree  therefore  Pulten<i  bili  to  be  difmliTed  with- 
out cofts,  ^o  far  as  it  feeks  any  relief  with  regard  to  the  for- 
feiture :  and  under  Mr.  Ready\  crofs  bill,  I  fliall  diretl  the  arti- 
cles to  be  fpecifically  performed,  and  to  be  carried  into  execution 
(3). 

(!)  r-demid,::v.  Meyn'd,  a^j/e  S.  (3)   R^J-  Lib.    B.    1742.    fol.  522. 

(2)  I  P.  fF.  727.  See  'StajiUton  v.  Sta*     unaer  the  title  of  RcaJy  v.  dtifon.  ' 
pletoa,  ante  i  vol.  10. 
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Cafe  334,  Vallmnt  verfus  Bodomede^  May  16,  1743* 

Though  on  a  /T  ^  Brijlowy  one  of  the  fixty  clerks,  demurred  to  KIs  be* 
demurrer  to  a  X  V_L  examined  in  a  caufe,  for  that  he  knew  nothing  but 
peifon's  being  ^^j^^^  j-q  j^jg  knowledv^e  US  clcrk  in  court,  or  acrent  for  the 

examined  as  a  <■>  '  o 

witnefs,  it  has  defendant. 

beenover-ruled> 

z Jubpcsna  cannot  be  taken  oat  agaiaft:  him  for  cofts,  yet  the  caurt  will  give  them  upon  an  application  by 
jpioftion.        ante  524,  546, 

And  the  demurrer  having  been  over-ruled,  the  plaintiff  now 
inoved  that  Mr.  Brlftow  might  pa^*-  5  /.  coils,  or  in  default  of 
payment  to  be  fufpended  from  being  a  fixty  clerk. 

There  was  a  crofs  notice  to  difcharge  a fubpcena  which  had  been 
taken  out  for  cofts  againft  Brijlgw* 

Lord  Chancellor, 

This  is  a  new  cafe,  and  there  are  two  quefliions  arifing  out 
pi  \U 

Firfl,  Whether  any  cods  can  be  obtained  againft  a  witnefs 
(upon  fuch  a  demurrer  being  over-ruled)  by  way  of fubpoena* 

Secondly,  Whether  it  is  in  the  power  and  difcretion  of  thi^ 
court  to  give  cofts  by  any  order. 

As  to  the  Firft,  there  can  be  no  fubppena  for  fuch  cofts;  and 
this  appears  by  Lord  Claren4o}i^$  rules,  which  relate  only  to  dcr 
niurrers  between  parties. 

But  I  am  of  opinion  that  the  party  is  in  tilled  to  have  cofts 
upon  application  to  the  court;  and  if  I  was  to  lay  it  down  as 
a  rule,  that  no  cofts  fliould  be  given  in  any  cafe  where  a  wit- 
C  f  93  1  nefs  demurs,  it  would  be  of  very  bad  confequence,  and  tend 
greatly  to  the  delay  of  tlie  proceedings  in  this  court,  in  regard 
to  publicalions;  and  in  fome  cafes  it  would  be  worth  the  parties 
while  to  put  in  fuch  a  dernun-er  for  fake  of  delay;  and  i  think 
the  court  may  very  v/eil  do  this  by  way  of  analogy  to  the  courts 
of  common  law. 

The  fatisfa^tion  Thougli  Originally  the  party  was  left  to  his  fatisfa^tion  by 
fjrnneriy  for  tlie  af^ioH,  yet  an  law  the  court  now  grants  zn  attachm.ent  againft  tli.e 
C^awSwas  tor  not  appearing,  and  he  lhall  not  be  difcharged  till  he 

iy  a:^!on  only,  has  pajd  the  cofts, 

J>ut  now  the 

cuufts  of  law  grant  an  attachn-.cnt  saaiiiil  him. 

As  to  the  merits,  I  think  it  a  proper  cafe  to  give  cofts  in  j 
for  it  appeared  to  me  upon  arguing  the  dejnurrer,  that  Mr. 
Br'ifiJiu  came  to  the  knoM'ledge  of  tlie  fat>s  before  he  was  cour 
cerncd  in  the  cauTe,  and  therefore  ordered  him  to  pay  5/.  ccfts^ 
and  if  he  neglected  fo  doing,  the  court  v/ould  then  confider  the 
ether  part , of  the  notice. 

As  to'the  Ci^fe  of  HUderfey  and  Devi[:hcr  in  1730,  cited  by 
Mr.  Sarnbounu'^  where  one  of  the  defeiuiaiits  demurred  as  to  his 
being  examined  as  a  witnef?,  for  that  he  v/as  a  parjty  interefted, 
and  that  upon  the  demurrer's  being  Vlowed,  he  was  ordered  his 
^coiis  j  It  is  fo  far  in  point,  tl\at  die  couit  went  put  of  the  com- 
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mon  rule  of  Lord  Clarendon's  orders,  where  demurrers  are  con-  Vailiant 
lined  to  parties  m  a  cauie.  ^ 


Sir  Thomas  Ahnej  verfus  Miller ,  June  lo,  1 743  (l).  Cafe  335, 

S.  C.  Amb. 


M 


R.  hitth'ton  Burton^  ckrk,  fometime  in  the  year  1732,  s 'c.z Vef.41^ 
made  his  will,  aiid  thereby  gave  and  devifed  all  his  col-  R.  afiermakijjg 
lege  ieafes  which  he  then  held  of  Magdalen  college  to  ?»Irs.  Eli7.a-  Jj^'j.'^jl'/^JIi^'^';^ 
keth  Burton  his  mother,  to  be  fold  by  her  immediately  after  his  Jeafes  he  hj dc  ■ 
deceafe,  and  ordered  and  dire£led  that  the  money  arifing  bv  vifedby  thawi: , 
fuch  fale  fhould  be  diftributed  fhare  and  firare  alike  to  his  faid  "'^^j'^Xl 
mother  and  the  defendant  Edmund  Burton  his  brother,  Ann  Mil-  pays  a  Urge  fin/, 
ler  his  fifter,  wife  of  John  Miller  of  Banbury^  exclufive  of  her  t^is  la.l  was  no. 
hufband,  and  after  her  deceafe  to  Ann  Miller  her  daughter,  and  cdlege^fed  t?i  1 
to  Mary  Busfield,  now  Fletcher,  another  of  his  lifters,  and  after  after  ihe  death 
feveralfmall  bequefts  and  legacies  appointed  his  mother  fole  ex-  of  the  tcftaLor. 
ecutrix  and  rehduary  legatee.  decreed  that  the 

leafe  aElually 

reneived  after  the  devtfe  of  if,  was  a  revocation  of  that  devlje,  otherivtfe  as  to  the  leafe  not  ferfeSied  fof  <iuant 
dJ"  the  college  feal. 

The  teftator,  divers  years  after  making  the  will,  furrender- 
ed  the  college  leafes  devifed  by  it,  and  accepted  two  new  leafes 
of  the  faid  premilTes,  ox\z  m  December  1736,  and  the  other  in 
Auguji  1740,  and  paid  large  fums  of  money  by  way  of  fine,  but 
the  lajl  was  not  fealed  with  the  college  feal  till  after  the  death  of  the 
teflator  (2). 

On  the  27th  ci  Feb,  1740,  the  teftator  died  without  having  [  594  ] 
revoked,  republifned,  or  in  any  wife  altered  his  will :  Elizabeth 
the  mother  died  after  making  the  will,  but  before  the  teftator,  fo* 
that  the  bequeft  of  the  refidae  of  the  teftator's  perfonal  eftate  be- 
came lapfed,  and  undifpofed  of,  and  fubje6l  to  the  ftatute  of 
diftributions. 

The  plaintiff  has  brought  his  bill  In  the  right  of  his  wife,  who 
is  one  of  the  teftator's  five  fifters,  and  infifts  upon  her  fliare 
in  the  refidue  under  the  ftatute  of  diftributions,  which  de- 
pends principally  upon  this  queftion,  whether  the  renewal  of  ' 
the  leafe"s  by  the  teftator  after  making  his  will  is  a  revocation  of 
the  will. 

Mr.  Attorney  General,  counfel  for  the  plaintiff,  cited  the  cafe 
of  Mar  wood  YQvOdS  Xi^r/ier,  i  April  1732,  before  Lord  Chancellor 
King 

He  infifted,  that  if  it  had  been  in  the  cafe  of  a  freehold,  there 
could  not  have  been  any  doubt,  and  therefore  it  is  incumbent 
on  the  gentlemen  of  the  other  fide,  to  ftiew  that  there  is  any  fub- 
ftantial  difference  between  a  revocation  of  a  will  of  leaiehold  and 
of  freehold. 

(1)  Reg.  LIB.  A.  1742.  tel.  641.  only  find  one  reneived  leafe.    The  devi  r 

(2)  This  la^l  cixcumlLance  does  not    as  to  one  leafe,  however,  was  decrefci  lu 
clearly  appear  by  the  regillcr's  book,     be  revoked  :  bvtty^rKJ  as  to  the  other. 
7'he  defendants  alleged,  that  they  could        (3)  3  P.i'V,  163.  S.  C. 

N  n  4  -i- • 
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tiiLCs^'  Mr.  Chute  of  the  lame  fide  argued,  that  it  is  not  the  identical 
thing  the  teriii  devifed,  but  a  different  intereft  from  what  wap 
in  being  at  the  time  the  will  v/as  perfe£led5  and  therefore  as  to 
pne  of  the  leafes,  at  leaft,  a  clear  revocation  of  that  fpecific  thing: 
he  cited  Bimter  verfus  Cooke ^  i  Salk,  237.  and  Mnfon  verfus  Day^ 
Prec»  in  Chanc*  319. 

Mr.  l>^oel  o£  the  fame  fide  infifled,  that  a  renewal  is  in  the 
nature  of  a  purchafe,  and  that  the  fine  having  been  paid  for 
both  leafes,  though  the  college  feal  w?,s  not  put  to  one,  it  is  a 
revocation  notwithftanding,  for  that  a  revocation  need  not  be 
quite  perfe£t,  but  where  an  inclination  to  revoke  appears  from 
circu'iiilances,  as  a  feoffment  without  livery,  a  bargain  and 
fale  without  inrolment,  it  will  be  conilrued  a  revocation  tho' 
the  ads  are  not  complete  ( i ),  and  as  the  money,  the  material 
thing,  was  paid,  the  putting  the  feal  of  the  college  is  rather  a 
matter  of  cerernony  :  he  cited  the  cafe  of  Alford  verfus  Earl  iox 
this  purpofe,  2  Veni.  209. 

Mr.  Soficitor  General,  counfel  for  the  defendants,  infifted 
that  the  executrix  was  certainly  intitled  to  the  new  leafes  under 
a  bequeft  of  the  refidue,  and  that  notwithftanding  flie  died  be- 
fore the  teftator,  yet  in  equity,  fo  far  as  fhe  was  barely  a  truflee, 
the  right  of  the  cejltii  que  trvjis  is  not  at  ail  hurt,  but  is  equally 
the  fame  as  if  the  truftee  was  living. 

The  teftator,  in  this  inflance  of  renewal,  has  done  no  more 
than  what  he  had  done  feveral  times  before,  for  he  always  re- 
E  595  ]  newed  with  the  college  at  the  end  of  feven  years,  becaufe  if  he 
had  not,  a  fevere  fine  would  have  been  put  upon  him. 

That  common  cafes  of  leafehold  eftates  arc  extremely  dif- 
ferent from  bifliops  and  college  leafes ;  nor  have  they  cited  one 
cafe  to  fhew  that  barely  renewing  a  college  leafe  has  been  held 
to  be  a  revocation,  but  only  where  it  has  been  a  common  leafe- 
hold eftate-  Vide  Lord  Lincoln^ %  cafe  (2),  and  Swinbourfje^ 
part fee*.  20.  fays,  ademption  of  legacies  is  twofold,  exprefs 
and  fecret,  exprefs  when  the  tePtator  doth  by  words  take  away 
the  legacy  before  given  ;  fecret,  when  the  teflator  doth  by  deeds 
without  words  take  away  the  legacy,  as  when  he  doth  give  away 
the  thing  bequeathed,  or  doth  voluntarily  ahenate  the  fame  be- 
fore his  death. 

Now  in  the  prefent  cafe  there  is  no  exprefs  ademption,  be- 
caufe the  teftator  has  never  faid,  the  defendants  fhould  not  have 
their  legacy  ;  neither  is  there  an  irnplied  ademption,  for  here  is 
no  tranflation  (as  the  civilians  call  it)  or  beftowing  of  the  legacy 
bequeathed  upon  fome  other  perfcn,  and  therefore  there  is  no 
implication  in  this  refr-ieci. 

Then  from  whence  can  the  implication  arife  ?  why  it  muft 
neceffarily  arife  from  the  renev/al  only  :  and  it  mufl  be  fiibmitted 
"whetlier  this  will  amount  to  an  implied  revocation. 

Now  in  all  thefe  kiiid  of  eftates  the  tenants  by  cuftom  have 
a  fort  of  tenant-right  qf  renewal:  a  J4  years  leafe  is  always 

(0  Sparronu  V,  Hardcafikf  i>oJl,  i\o\,  (2)  i  Eq.  Ah,  411.  S.  C.  Shoit:^ 
803.  C  154.  C. 

'  kept 
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kept  on  foot,  and  feme  times 'the  tenants  renew  within  feven  year^?,     Abvft  v. 
:ind  fometimes  after:  therefore  this  is  not  properly  a  new  leafe,  ^^i^^^** 
[but  only  a  continuation  of  it,  for  it  is  never  fufrcred  to  run  out 
intirely. 

As  this  is  the  nature  of  thefe  iwterefts,  and  it  Is  well  known 
there  is  a  great  deal  of  property  of  this  kind  in  the  kingdom,  and 
the  teftator  has  done  no  more  than  what  is  ufual,  there  ir>  no 
pretence  to  fay  that  his  increafing  the  value  of  the  thing  given 
is  revokini^  the  legacy,  but  it  is  more  natural  to  luppofe  it  was 
done  for  the  benefit  of  the  devifces. 

Swinhounie^  part  7.  I  edit.  278.7^^.  7.  fays,  if  the  teftator  do 
bequeath  a  flilp,  and  afterwards  doth  by  piece-meal  repair  and 
ren,ev7  the  fame,  fo  that  there  remaineth  nothing  of  the  old 
(hip  but  only  the  bottom  tree:  here  is  no  ademption  of  the  legacy. 

To  apply  this  to  the  prefent  cafe,  will  any  body  fay  that  iu 
this  court  there  is  no  part  of  the  old  bequcfl  remaining;  fo  that 
all  which  is  fubftantially  done  is  only  an  increafe  of  the  thing 
devifed,  and  a  continuation  of  the  old  intereft  ;  the  ftatute  of  4 
Geo*  2.  confiders  college  leafes  in  this  light  with  regard  to  the  te- 
nant right  of  renewal.  r      <  n 

He  (^red  Ame  vqv[\xs  Smithy  2  Fern  6Sj,  -^n^X  Brmifdale  v^X'  l  59  J 
fus  Winter^  before  Mr.  Verfm^  where  the  queftion  was  upon  two 
navy  bills  devifed  by  the  teftator,  which  were  afterwards  paid 
off,  and  yet  held  to  be  no  ademption.  Vide  Ford  verfus  Flemings 
Ahrtdgment  (if  Liaf.  in  Eq,  302.  2.nA  Elliot  vevHus  Davenport^  2 
JTem*  472. 

The  general  doftrine  to  be  gathered  from  thefe  cafes  is  that 
Unlefs  the  teftatoi's  intention  appears  to  revoke,  the  court  will 
j]ot  prefume  an  adeiMption. 

In  Partridge  verms  Partridge,  Caf,  in  Eq.  in  the  time  of  Lord^ 
Talbct^  226.  A.  devifes  1000/.  South-fea  ftock  to  B.  at  the  mak- 
ing of  his  will  he  had  tSoo/.  and  by  fale  reduced  it  to  200 /. 
which  he  after  increafcd  to  1600/.  and  diedj  between  the 
makinp;  his  will  and  his  death,  the  a£l  took  place,  which  chang- 
ed three-fourths  of  the  ftock  into  annuities,  and  lield  that  the 
bgacy  was  not  taken  away  or  impaired  by  the  fale,  nor  bv  the 

aa. 

Swinhourney  old  edit*  "-^th  part  278,  feB.  6.  If  the  teuator  do 
bequeath  all  the  corn  in  his  barn,  and,  after  the  making  of  his 
will,  the  teftator  furviveth  until  ail  the  corn  be  rpe:it,  arul  otlier 
corn  be  put  in  the  place  thereof,  this  fpending  of  the  corn  is  no 
ademption  of  the  legacy. 

Vt^hy  may  not  this  renewal  be  as  well  meant  for  the  benefit 
of  the  devifee,  and  a  continuation  of  tlic  intereft  for  his  advan- 
tages' ^ 

Mr.  Bro-zune,  counfcl  of  the  fame  fide,  compared  it  to  a  tef^- 
tator's  giving  a  bond  debt,  and  afterwards  changes  it  into  a 
niortgage,  and  fo  alters  the  nature  of  the  fccurity ;  yet,  this  is 
only  new-modifying  it,  and  is  not  an  ademption  of  the  legacy. 

That  though,  in  point  of  lav/,  the  furreiider  makes  it  a  new*' 
independent  and  original  leafe,  yet,  in  equity,  it  is  confidered 

only 
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.abkry  v.     only  as  an  ingrafting  upon  the  old,  and  to  be  regarded  as  one 
corifolidated  intereft. 
Lord  Chancellor, 
There  are  two  qiieftions  in  this  caufe. 

Fh^,  Whether  a  college  leafe,  a61:ually  renewed,  after  a  de- 
vife  of  it  in  a  will,  is  a  revocation  of  that  devife  ? 

Secondly y  Whether  an  attempt  in  the  teilator  only  to  renew,  i$ 
a  revocation  ? 

C  597  3       As  to  the  Jzrjr,  I  am  of  opinion  for  the  plaintiiF. 
And  as  to  the  ficond,  for  the  defendants. 

I  will  confider  it,  in  the  firft  place,  as  if  it  had  been  an  ex-» 
prefs  legacy,  or  gift  of  the  term,  to  the  three  cr/Iuy  que  trujls  : 
For,  fuppofe  he  had  faid,  I  give  and  bequeath  both  the  leafes  to 
my  mother,  equally,  fliare  and  fliare  alike  5  and  afterwards 
the  teftator  renews  the  leafes  ; 

What  would  have  been  the  effe^l:  in  point  of  law  ?  There  is 
110  doubt  but,  in  this  cafe,  it  would  have  beesi  an  ademption,^ 
'  or  revocation ;  and  even  if  the  executrix  had  ailented,  the  le- 
gatees could  never  have  recovered  the  term  upon  the  renewal  by 
an  eje6fcment,  for  the  thing  itfelf  is  annihilated  and  gone. 

It  is  not  in  this  cafe  a  devife  of  the  land,  but  a  devife  of  the 
leafe,  which  I  hold  (i),  bV.  of  Magdalen  college, 
r^Tfreshimfdf  '  ^  devife  the  term,  and  that  term  is 

in^the^prefent  furrendcrcd  and  gone  :  Where  a  teftator  exprelTes  himfelf  in  the 
t«iile,i6reiatesto  prcfcnt  tcnfe  (i),  it  muft  relate  to  what  is  in  being  at  the  time 
drae^^"^  of  making  the  will,  apd  can  mean  only  the  iirft  leafe,  an4  the 
pwJdagie  will,  term  to  Gome  in  it. 

The  defendant's  counfel  have  compared  it  to  a  gift  of  a  fhip, 
or  a  houfe  v^rhich  is  re-built  after  the  making  of  the  will ;  but 
they  are  different,  for  this  reafon,  becaufe  a  fhip,  or  houfe,  is 
the  fame  corpus  :  And,  in  the  prefent  cafe,  it  is  an  abfolute  new 
term,  and  the  old  one  is  gone. 

But  then  fome  ftrefs  has  been  laid  on  its  being  the  common 
courfe  and  method  of  renewal  in  bifhops  and  college  leafes. 

This  court  does  regard  the  cuRom  of  renewal  in  fome  cafes, 
becaufe  if  fuch  an  eftate  is  given  upon'  truft,  and  the  eftate  fo 
given  is  renewed  after  the  death  of  the  donor,  yet  the  court  con- 
fiders  it  as  governed  by  the  old  trulls  (3),  with  refpe6l  to  per- 
i^ons  claiming  under  the  teftator  and  the  executor  renewing 
^'ould  have  been  bound  by  the  truft  :  But  this  will  not  extend  fo 
far  as  to  bind  the  teftator  himfeif  in  his  life-time,  under  any  truft 
that  he  may  have  created, 
fcaddrvifcdanc-  The  fame  as  to  freeholds;  for  if  there  is  an  eftate  for  three 
fiatc  f().r  i)ire«,  •     |    j-ef^pj-^jj.  ^^s  devifed  it,  yet  if  he  furrenders 

terwirds,  and    thefc  three  lives,  and  takes  a  new  leafe,  this  is  admitted  an  aii 
ukciancwicife  h^uds  to  bc  a  tcvocation  (4). 


is  arevocation. 


(i)  Vide  pefi.  3  v»I.  176.  note  i.    Carte  v.  Carte ,  pcjf,  3  vol.  176. 

(2 J  Vide  ante  note. 

U)  ^^W*'*  V-  •^'^'ji  tiuti  J  Yol.  48Q.  Mar^wood  \.  Ttmier,  3  P.  IV.  170. 

Therefore 
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Therefore,  I  amx)f  opinion,  if  it  had  been  an  exprefs  bcqueft,    Ab.vxy  v. 
t  would  have  been  a  revocation  in  law  ( i ).  Millee. 

At  the  fame  time  I  agree,  if  a  man  had  devifed  a  leafe,  to-  A  devife  of  s 
rether  with  a  right  of  renewal,  and  had  done  nothing  in  it  HgllVf^erTew^t 
limfelf,  that  then  the  expiration  of  the  old  term  would  not  have  carries  both  the 
jarred  the  legatee,  becauie  the  devife  carried  the  right  of  renew-  ^"{^^^^^^ 
jl,  as  well  as  the  leafe  itfelf. 

Confidir  the  cafe  as  it  is  penned  under  the  will,  that  it  fhould 
ije  diftributed,  lhare  and  fliare  alike,  to  his  mother  and  defen^ 
dant,  ^c. 

It  is  faid,  that  the  executrix  would  have  had  the  legal  intereft, 
if  (lie  had  been  living. 

This  makes  no  dilFerence,  becanfe,  one  way  or  the  other,  It 
would  ftill  have  been  a  bequefl  of  the  term  to  the  legatees. 

In  all  cafes  of  devifes  of  perfonal  eitate,  the  whole  vefls  in  the  The  pei-fonal  c- 
sxecutor:  and  therefore  no  legacy  can  come  out  of  the  execu-  ^^'^^^ '^cfts  m  the 

P  J.  ,       I   r   '  '         r  executor,  and  no 

tor  Without  his  content  (2;  j  and,  accordmg  to  the  dennition  01  legacy  comes  out 

the  civil  law,  it  is  a  command  or  direftion  to  the  executor  what  of  him  without 

he  fliall  do  with  fuch  and  fuch  parts  of  his  eftatc.  hiiconfent. 

But,  whether  it  vefts  in  the  executor,  or  is  direQory,  if  the 
thing  is  annihilated,  it  makes  no  difference. 

As  I  am  clear  of  opinion,  this  would  have  been  an  ademption  Therule  of  re. 

in  law,  fo  muft  it  be  here  j  for  the  rule  as  to  revocations  is  the  vocation  of  wills 

r         '  'j.     /    \  is  the  fame  in  e- 

fame  m  equity  (3).  ^        ^  ^uity  as  at  law. 

It  is  (did,  that  courts  of  law,  or  equity,  will  not  allow  of  re- 
yoc'4tions,  unlefs  there  is  animus  revocavdi  (^)» 

This  would  be  laying  down  therule  of  revocation  much  too  Though  a  feoff- 
narrow  ;  and  contrary  to  the  known  cafe  of  a  feoffment  to  the  JJ^"'^^|^-es^°v/^h 
fame  ufes,  with  thofe  in  a  precedent  will,  and  yet  held  to  be  a  thofeinapre- 
revocation  (1;;}.     Id,  in  Lord  Uncohis  Cafe^  Eq,  Caf.  Abr,  411.    cedent  will,  yet 
The  prcf'^nt  cafe  is  much  ftronger,  becaufe  here  is  an  utter    »s  a  rcvocauon. 
.(annihilation  of  the  old  term,  and  a  purchafe  of  a  new  one. 

The  argument  of  the  a£l  of  parliament  turns  the  other  way, 
becaufe  the  leflees  had  no  remedy  before  to  compel  a  renewal, 
and  wanted  the  aid  of  the  legiflature. 

Another  argument  has  been  raifed  from  the  Inconvenience  of   {  ^pp  J 
thefe  elfates  going  contrary  to  the  intention  of  the  teflator  ;  and 
^t  certainly  would  bean  inconvenience,  if,  upon  every  renewal,  I  * 
tnud  make  a  new  will. 

But  perfons  who  are  acquainted  with  the  proper  method  of 

•        1    r     n.         L  11       •       •      \.'  11  n         Where  a  teftator- 

-conveying  theie  eitates  by  will,  give  in  this  manner,  all  my  eftate,  Lys,  i  give  all 

my  eftace,  right 

and  Intereft  I  flull  have  to  come  in  a  college  leafe  at  the  lime  of  my  death,  though  renewed  afc«r  the 
will,  it  pafics  noLwithllanding. 

({)  Rudftme  v.  Anderfioriy  2  Vef.  418.  411.    Sho-jo.  P.  C,  1 54.  S.  C.    4  Buyt\ 

Hixvjv,  Medcrafty  \  Bro,  Cha.  Rep,  26  I.  l<^bO.  poji.  3  vol.  803.     Sal  vide  Dough 

poppy n  v.  Fcn:yhoughf   2  Bro.  Cha.  Rep.  722.  S.  C,  cited.      Cotter  v.  Layer,  z 

291.    Auorney  Qeneral  v.  Di}wuingf  Amb,  P.  W.  6z^.     Rider  v.  If  acrer^  ibid,  332. 

571.  (4)  ^^(l^  Covjp .52.     /^^Burr.  2515. 

(2)  Northey  v.  Northey,  avte  77.  (5)  BrudmeU  V.  Bou^bton,  ante  273. 


|3)  Earl  of  Lincoln^  i  Cdik,   1  Eq^>  Ahy 


right 
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AjNKY  V.     r:gJrf  a  fid  inter  efl,  Ifhall  have  to  come  in  this  leafe  at  the  time  of  my 
•  '  ^'     death  [i)^  or  by  a  general  devife  of  the  refidue  (2). 

A  devife  of  corn  in  a  barn,  is  not  a  fpecific  legacy  of  parti- 
cular corn,  but  a  legacy  of  quantity,  and  mud  be  made  up  by 
tlie  executor  (3).  IcL  as  to  the  cafe  cited  of  the  devife  of  South-'_ 
yt'^ftock  (4). 

Thefe  perfonsare  not  to  be  ccnfidered  in  the  fame  light  with 
the  executor,  for  they  do  not  claim  under  her  but  on  a  fup- 
pofition  that  the  thing  is  not  at  all  given,  they  claim  under  the 
llatute  of  difbributions,  as  an  heir  at  law  claims  m  real  eRate  : 
And  if  I  was  of  opinion  there  is  no  revocation,  a  much  greater 
ipconvenience  would  arifc,  as  it  would  overturn^  and  iliake  the 
cflablilhed  rules  of  law. 

As  to  the  point  of  re-publication,  it  was  very  faintly  infifled 
on  by  the  defendant's  connfel. 

For  the  fa£l  was  no  more  than  this,  the  teftator  was  looking 
for  another  paper  after  renewing  his  leafes  ;  and  the  perfon  who 
was  affiiling  him,  having  taken  up  the  teflator's  will  by  millake, 
he  faid,  that  is  my  luUl ;  not  meaning  to  republifl:i,  but  only  to 
lliewit  was  not  the  paper  he  wanted. 
A  rcpuKVirauon  To  make  it  a  rcpMblication,  there  muft  be  animus  reptihlicaKdi 
of  jhewiii  wuukl  •   ^    teftator  ;  but  even  if  there  had  been  a  repubhcation,  I  am 

Jiot  have  altered     -      .   .        •  i  ,  ,  ,         ,1  r       1  r  ^ 

the  cafe,  bccaufc  CI  opinioD,  it  would  not  have  altered  the  cafe  ;  becaufe  the  very 
the_vcry  thing  it  thing  itfelf  was  intircly  annihilated  and  gone  (5). 
anniiSed!^^^^  Lordfhip  decreed  for  the  plaintiff,  as  to  the  leafe  renewed^ 

and  perfe£l:ed  by  the  college  feal. 

And  for  the  defendants  as  to  the  other  leafe. 

(0  Vide  poji.  'i,voi.  414.  note  I.    Stirlinv  y.  Lydlard^  poft, 

(2)  Slerling  v.  Lydiard^  poj.  3  vol.     3  vol.  20Q, 

159.  (5)  Sed  -vide  Cop  fin  v.  Fernyhough^  2 

(3)  J^fu^  ^-  P^J^'  3        ^2'-    ^^'^^  Cha*  Rep.  291, 

(4)  Fide  Purfe  v.  Snaplirty  ante  I  vol. 


Cafe  336.     Taylor  \tx^\xs  JoJieSy  Jime  T3,  1743,  /^ood  for  Judgment  at  the 
[  6co  3 

A  hu/band  who  TT^  ^  ^  ^^'^^^  ^'^^  brought  by  fimple  contra£l  creditors  of  the 
hjd  1733/.  ftock  i  defendant:  The  intent  of  the  bill  was,  that  the  plaintiffs 
arel^mania^-'r  ^'^7  paid  their  debts  out  of  17^3/.  ftock,  vefted  in  truf- 
vcftj  kin  tujf-  tees  for  the  benefit  of  the  defendant  for  life,  of  his  wife  for  life, 
tees,  for  the  be-  and  afterwards  for  the  benefit  of  his  children  :  The  money  fo 
foHiCofhis^  invefled  in  truilees,  was  a  legacy  left  to  the  hufband  after 
wife  for  life, and  marriage  ( i ). 

altcrvvards  for 

tiic  bfiitfit  of  his  children.  Ths  fcttlcwcnt  is  •void  both  as  to  creditors  before  and  (ifter  the  marriage  ;  and  the 
trujl  fJiiUt  was  decreed  to  bcfo/d,  aud  applied  to  the  payment  of  the  hnjband''s  debts* 

(r)  The  fettlement was  made  in  1734:  him  a  letter  «f  licence:    but  it  wa^ 

and    in     1711    the   defendant    gave  agreed,   that  that  ftiould  not  prevei^^ 

wi^rrants  of  attorney,  to  confef;)  judg-  them  from  proceeding  againft  his  efFeds> 

mcnts  a*ainit  him  j  the  creditors  gave  iho'  it  Ihould  proted  his  perfon. 


in  the  Time  of  Lord  Chancellor  HAitmviCKE, 


MaJIer  of  the  Rolls:  Tins  is  a  cafe  between  creditors  on  the    Taylor  v. 
ne  fide,  and  a  wife  and  children  on  the  other,  and  therefore  I  J^»'»:»« 
ire6led  the  caiife  to  ftand  over,  not  from  any  particular  dif- 
culty  in  the  cafe,  but  becaufe  a  wife  and  children  were  con- 
:;rned. 

I  am  of  opinion  it  is  a  fraudulent  fettlemeflt  with  regard  to 
reditora. 

The  Jlrji  queftion  is,  Whether  this  fettiement,  made  in  trud  Such  afettle- 
)r  the  wife  and  children,  is  fraudulent  in  general,  as  it  ftands  "i^n^gfoJ  .1- 
ngle  and  independant  of  the  plaintifls  the  creditors  ?  ff^'ej.  niMrZ^'-i 

It  has  been  infifted  on  for  the  wife  and  children,  that  this  and  againrc  a  vo- 
ttlement  is  for  a  good  confideration  ;  nay,  looked  upon  very  ^"""''y  ^oa-ey- 
Ften  as  a  valuable  confideration,  fincc  they  are,  in  fome  refpe6ls, 
leemed  as  creditors  with  regard  to  the  father. 

There  is  no  doubt,  in  this  refped',  but  it  is  a  valuable  confi- 
iration  as  againft  a  father  even  after  marriage,  and  even  againit 
voluntary  conveyance  (i ). 

But  I  look  upon  it  to  be  a  ftandlng  rule  as  to  creditors  for  a 
iluable  confideration,  that  it  is  always  looked  upon  as  frau- 
ilent,  and  within  13  EHz.  c»  5.  againil  fraudulent  deeds,  alie- 
itions,  i^c. 

The  next  queftion  is.  Whether  this  deed  is  within  the  pro- 
fo,  or  faving  of  the  fbatute  ? 

Now  there  is  no  doubt,  though  this  is  upon  a  good  confi- 
iration  with  regard  to  the  perfon  malting  it,  yet  otherwife  as  to 
editors.  Vide  T'wyne's  cafe,  3  Co,  8<j.  The  chief  reafon. 
ere  was,  that  the  perfon  by  whom  the  conveyance  was  made, 
)ntinued  in  poiTeffion :  It  was  refolved  likevrife,  in  Upton  [  6oi  J 
;rfus  BaJJet,  cited  in  Tivyne's  cafe,  that  no  purchafer  can  avoid 
precedent  conveyance  made  by  fraud  or  covin  ;  but  he  who 
a  purchafer  for  money,  or  other  valuable  confideration  ;  for 
ough  in  the  preamble  to  this  fiatute  of  27  Eliz,  4.  it  is 
id  for  money  or  other  good  confideration,  and  likcwife  in  the 

Iidyof  the  a£l,  yet  thofe  words,  c;ood  confideration,  are  to-be 
iderftood  only  of  valuable  confideration ;  and  this  appears  by 
e  claufe  of  lands  firft  conveyed  with  condition  of  revocation, 
r  there  it  is  iaid  for  money  or  other  good  confideration  paid,  or 
\itn  ;  the  word  paid  is  to  be  referred  to  m.oney,  and  g'lvefi  is  to 
referred  to  good  confideration  \  fo  the  fenfc  is  for  moneys 
id,  or  other  good  confideration  given,  which  words  exclude 
confiderations  of  nature,  or  blood,  or  fuch  like,  and  arc  to 
intended  only  of  valuable  confideration,  which  may  be  given; 

Id  therefore  he  who  purchafes  land  for  valuable  con/ideration,  is 
purchafer  only  within  the  fiatute. 
Now,  in  the  prefent  cafe,  here  is  a  truft  left  to  the  hufoand 
the  fir  ft  place,  under  this  deed;  and  hi'«;  continuing  in  pof- 
hon  is  fraudulent,  as  to  the  creditors,  the  plaintitra. 


(l)  Qaod-vjinY'  Gooiiivin,  i  Cha.  Rep. 
3.     \  Eq.  Ab.  Z^.   S.  C.     ViUnn  v. 
.  aamont^  4  Vtrn,  400,    Alkn  v,  dftnCf 


ihui.  365.  Clavcring  v.  Clnvcrhig^  Z 
/V;7i.473.  Hoifsn  v.  Stan;i'r\  9  il/ci,  §0. 
Doe  dim,  iFafon  V.  RoutUdg^^  Coz-jp.  705 . 

The 
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TAYtoB  V.      The  next  confideration  is,  Whether  the  debts  contracted  aftef 
JuK£s,      ^i^g  fettlement  made,  are  included  in  this  iialute  of  1 3  Eiiz.  ( i ). 

The  preamule  is  for  the  avoiding  and  abolifhing  of  feigned, 
covenous,  i5fc»  fraudulent  feoffments,  gifts,  bonds,  fuits, 
which  feofe'^nts,  ^c,  are  devifed  and  contrived  of  malice,  ^c* 
to  the  end  to  dela)'  or  defraud  creditors  and  others  of  their  juft 
and  lav/ful  debts,  Be  it  enabled,  bfc^ 

The  v/ord  others  feems  to  be  inferted  to  take  in  all  manner  of 
perfons,  as  v/eil  creditors  after,  as  before  the  fettlement,  whofe 
debts  fliould  be  defrauded. 

In  the  enabling  claufe  ftill  flronger,  becaufe  the  word  credi- 
tors are  not  mentioned,  but  general  words  perfon  or  perfons. 

That  all  and  every  feoffment,  dff<r.  at  any  time  had  or  made, 

or  hereafter  to  be  had  or  made,  to  or  for  any  intent  or  purpofe 
"  herein  before  declared,  fhail  be  from  henceforth  deemed,  ^c* 
"  (as  againft  that  perfon  or  perfons,  his  or  their  heirs,  executors, 

^c.  whofe  debts,  by  fuch  fraudulent  pra£lices  as  is  afore- 
*'  faid,  are,  ihall,  or  might  be,  in  any  wife,  or  in  any  way  dif- 

turbed  or  defrauded,  &c.)  to  be  clearly  and  utterly  void." 

The  words  of  the  (latute,  therefore,  feem  to  be  fo  general,  in 
order  to  take  in  all  perfons  who  Ihall  be  any  ways  hindred  or 
delayed,  ^e.  . 
t  602  ]  This  being  the  intention,  I  think  it  is  highly  reafonable  it 
fiiould  be  fo  conftrued,  and  no  rule  of  law  that  hinders  creditors 
after  marriage,  any  more  than  creditors  before,  from  being 
paid. 

And  it  Is  very  probable  that  the  creditors,  after  the  fettlem.ent, 
trufted  Edivard  Jones,  the  debtor,  upon  a  fuppofition  that  he  waS 
the  owner  of  this  ftock,  upon  feeing  him  in  poffdlion. 

Three  cafes  have  been  cited  to  make  this  a  fraud  :  Firf^ 
Ofocurn  and  BradfJjaiv  verfus  Chiirchnany  Cro,  Jac^  127,  but  it 
does  not  come  up  to  the  prefent  cafe,  for  the  queftion  there^ 
was  not  whether  the  deed  was  fraudulent,  but  whether  the  in- 
terefl  in  the  lands  paffed. 

Secondly,  Lavender  verfus  Blachfoncy  which  comes  nearer  thd 
prefent,  vide  1  Levinz  146,  where  Hale  was  of  opinion,  that 
every  conveyance  fhoiild  be  efleemed  prima  facie  fraudulent 
Jagainft  a  purcliafer;  but  circum fiances  may  alter  the  cafe.  . 

Whithourne  verfus  f  umber ^  before  Sir  Jofeph  fekylly  is  fllir 
hearer,  and  though  it  is  not  quite  the  prefent  cafe,  yet  it  re- 
fembles  it  tery  much,  with  regard  to  the  agreement  between  the: 
plaintiffs  and  defendant,  viz*  That  if  they  would  allow  him  two 
years  to  pay  their  debts,  he  would  give  a  warrant  of  attorney  to 
tonfefs  a  judgment. 

The  great  queftion  is,  if  this  deed  be  fraudulent  ?  For,  if  it 
U,  Whether  the  creditors,  have  any  fpecific  lien  is  not  material  5 
for  as  foon  as  the  judgment  was"  entered  it  would  have  been  a|iilii'e 
fpecifiC  lien. 

Thefe  are  the  cafes  which  confirm  me  In'my  opinion* 


lie  ir 


(1)  See  Rifjell  v.  Harnmondi  ante  I  vol,  15.  and  the  cafes  cited  In  note 

For 


In  the  Time  of  Lord  Chancellor  Hardwicke, 


60  z 


For  the  defendant  was  cited  the  cafe  of  Uttleton  verfus    T.aylo*  v. 
Marlowy  before  Lord  Hardivicke\  but  there  it  .  was  the  wife's      J^*'***  ■ 
•ortune  that  was  fettled,  which  varies  the  cafe ;  for  here  it  was 
lot  the  wife's  fortune  that  was  fettled,  but  what  the  hufband 
A^as  intitled  to  in  his  own  right. 

The  cafe  of  Stiletnan  \tx{\is  AJhcloivny  December  8,  1742  (i), 
^hich  was  cited,  though  a  fettlement  after  marriage  was  in  con- 
jderation  of  the  wife's  portion,  and  therefore  different. 

It  is  not  material,  in  the  prefent  cafe,  what  the  circumftanccs 
)f  the  father  were  at  the  time  of  making  this  deed,  any  further 
han  as  an  evidence,  to  fhew,  if  he  was  in  indigent  circumftanccs, 
hat  it  was  made  with  an  intent  to  commit  a  fraud. 

But  the  material  confideration  is.  Whether  it  is  within  the  jr  (Joj  J 
^rovifo  of  13  Eli-z,  for  if  it  is  not,  the  court  will  not  require  a 
Iri^l  proof  of  its  being  fraudulent  *,  and  as  it  is  likewife  accom- 
)anied  with  a  truft,  tlie  court  will  look  upon  it  to  be  fo,  and  there 
js  no  occafion  to  prove  it  j  for  it  hes  on  the  part  of  the  defend- 
mt  to  prove  what  his  circumflances  were  at  the  time  of  making 
he  deed,  as  he  may  be  fuppofed  to  know  it  much  better  than 
he  plaintilFs. 

It  is  upon  thefe  reafons  I  muft  decree  for  the  plaintiiFs,  the 
:reditors  a^ainft  the  wife  and  children  ;  for  though  I  have  always 
L  great  compaflion  for  vv^ife  and  children  ;  yet,  on  the  other  fide, 
t  is  poffible,  if  creditors  fhould  not  have  their  debts,  their  wives 
ind  children  may  be  reduced  to  want. 

He  decreed  the  deed  of  fettleifient  to  be  void,  as  againft  tlifi 
)laintiff's,  and  the  trufl-eftate  to  be  fold,  and  applied  to  the  pay- 
nent  of  the  creditors  (2). 

(1)  Ante  477.  S.  Q.poji.  608.  S.  C.  to  one  Warden^  in  truft  for  herfvif :  tfeat 

(2)  Reg.  Lib.  B.  1742.  fol.  483.    In  fhe,  wifhing  to  have  the  aflignment  rc- 
"OruiJasv.  Dute?is,         jun.  196.    Lord  gilkred,  had  applied  to  the  proper  ofHccr 
^^hurlonu  feerned  to  be  of  an  opinion,  for  that  purpofe,  but  he  refufed  to  re- 
hat  the  court  of  chancery  could  not  giUer  or  record  the  faid  judgment  anJ 
ouch  Itock  to  fatisfy  creditors.  Sed^ncle  affignment,  becaufs  neither  the  plaintiff 
io)7i  v.  HovTit  Amb.  79.    King  v.  Dupine,  nor  her  truftee  was  in  poffefiion  of  the 
')flober  1744.    Mr.  Dupine  was  entitled  orders ^  which  had  been  made  out,  or  the 
0  the  rfverjion  of  four  exchequer  annuities  tallies  which  had  been  ilruck  for  the  pay- 
fter  the  deaths  of  Mrs.  Dufour^  and  ment  of  the  faid  annuiricf.  PiaintifF,' 
Margaret              q{  Peter  Htnry  therefore,  prayed  by  her  fnpplemental 
nnuities  were  veiled  in   trujlees  by  a  bill  to  have  the  reverjlon  of  tkfe  annuities 
ecree  of  the  court  of  chancery  upon  the  JoU,  and  out  of  the  monies  to  arife  by 
bove  trulh  :  fo  that  Dupine  was  in  fail  fuch  fale  to  have  her  judgment  debt 
ut  a  ce/itiique  trnji  in  reverfion*    The  fatisiied.    The  defendants  the  truftees 
laintifF  having  obtained  a  judgment  by  their  anfwer  fabrait  whether  the  {he- 
gainft  Z)///»/V/c',  filed  her  bill  againit  him,  rifF  could  feize  the  reverfuon  of  the  an- 
le  truftees,  and  others  (fee /n9/?.  3  vol.  nuities, and  make  fuch alTignment  thereof 
92.  S.  C.) ;  after  the  coming  in  of  the  as  aforefaid,  and  whether  the  fame  ought 
nfwers  of  the  nuftees,  (he  filed  her  fup-  to  be  fold  ;  and  the  defendants  Di'/qu* 
lemental  bill,  Itating,  that  a  fieri  facias  Zind  Henry  admit,  that  they  had  ilie  orders 
ad  ifTued  upon  her  judgment,  and  that  for  the  faid  annuities  in  their  pofleilion. 
\e  fheriffhad  by  virtue  thereof  feized  Lord  Hardi'j'cke  decreed,  that  the  plain- 
>€i  reverfon  of  thefe  four  exchequer  an.nui-  tiff's  bills  Ihould  be  taken  pro  confejo  as 
us,  and  nad  made  an  afiignm^nt  thereof  againft  Dupine,  and  as  between  the  plain - 

tiif 
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tiff  and  the  other  defendants,  his  Lord- 
fhip  decreed  (among  other  things)  that 
the  truftees  and  IVarJm  fhouM  aflign  all 
the  r  reverfionary  cllate  or  intereft  in  ilie 
Jaid  four  Ung  annuities,  to  the  flniut'-ff. 
That  Dufour  and  He^iry  ihould  produce 
upon  O'dth  before  :be  Mailer  the  orders, 
whereupo:^  the  faid  annuities  were  pay 
able;  and  in  cafe  any  entries  were  ne* 
cefiary  to  be  made  at  the  exchequer  in 
order  to  entitle  theplaintitf  to  the  bene- 
fit of  fuch  reverfjon,  theh  the  Mailer 


Argued  and  betermineci 

fhoiild  appoint  a  proper  perfbn  to  attena 
there  with  the  orders,  to  the  intent  thar 
fuch  entries  fhould  be  made ;  and  after 
fuch  afiignment  and  entries  made,  that 
the  orders  (houid  be  re- delivered  to  Du-  \ 
four  and  Henryy  fubje^l  to  the  order  of 
the  court;  and  after  their  deaths,  the 
plaintiff,  or  fuch  perfo.n  as  fliould  be  in- 
terelted  therein,  ftiouid  be  at  bberty  to 
apply  to  the  court,  to  have  fuch  orders 
delivered  to  her  or  them,  ^^g-  i-^*^' 
1744.  fol.  91. 


Cafe  337.    Sir  C^far  Child  vtx^us  Gilfo;?,  June  15,  1743.     J  Plea  of  a 

former  Decree, 

Lord  Chancelloil, 
To  fupport  a     'T"^  H  E  quellion  in  this  cafe  is^  Whether  this  is  ftich  an  ex- 


plea  of  a  former     g     ceptlon,  as  to  be  a  bar  to  this  new  bill. 

decree,  you  mult 
fet  forth  fo  much 

•f  the  firft  bill  and  anfwer,  as  will  Ihew  the  fame  pDint  was  then  in  iflue. 

Every  plea  that  is  fet  up  jts  a  bar  muft  be  r4  utenu  There- 
fore, if  a  judgment  or  decree  is  pleaded,  it  mull  appear  to  be  ad 
idcr.i. 

Novir  the  defendant  fliould  have  fet  forth  fo  much  of  the  for- 
mer bill  and  anfwer,  as  to  have  fliewed  the  fame  point  was  theri 
in  iiTue  he  has  not  done  this,  but  orjly  pleads  that  a  bill  was 
brought  for  an  account,  and  a  decree  made. 

For  it  is  extremely  hard  to  fay,  that  becaufe  the  plaintiiF 
failed  in  the  cafe  which  he  made  on  the  former  account,  that 
r\c\j  he  has  made  a  new  cafe,  and  brought  a  new  bill,  that  he 
fhali  not  be  allowed  to  go  on,  but  be  barred  by  a  plea  of  a  former 
decree  in  the  fame  matter. 
The  court  will  I  will  not  (iiy,  but  if  an  executor  had  placed  out  affets  that 
hoc diarge  intc-  fpecificailv  dcvifed,  but  the  court  would  oblii^fe  him  to  ac- 

rcft  ttpoil  an  cx-  r  1  •>  ,       r  i     r      n-         1  1 

»cutor,  who  count  tor  the  mtereic  ne  miay  have  mn.de  or  thole  aikts  ;  but  there 
makes  ufe  of  never  was  a  cafe  in  this  court  where  a  Mafter  was  direded  to 
hands'^^n' the  charge  intcrell  upon  an  executor,  who  makes  ufe  of  affets  come 
way  «t  his  trade,  to  liis  hands  in  the  way  of  his  trade  ( i ). 

[  604  ]  The  bill  wGv.Id  to  be  fure  have  been  more  formally  brought, 
if  it  had  charged  the  decree  mads  in  the  former  caufe,  and  not 
have  faid  only,  as  it  does  now,  that  it  is  for  an  account. 

But  this  is  merely  a  matter  of  form,  and  it  would  be  very  liard 
to  allow  this  pU^a,  for  a  defeat  in  form  in  the  bill,  and  turn  the 
plaintifl^  quite  round  bv  difmiffmg  this  bill,  and  obliging  him  to 
iDring  a  new  one*,  theiefore,  I  think,  the  juflice  of  the  cafe  will 
be,  to  let  the  plea  ftand  to  fo  much  of  the  bill  as  feeks  a  general 
account  of  the  perfonai  eftate,  and  as  to  all  matters  in  the  bill 


(1)  Fids  Adams  v.  Gale,  ante  \o6,  nole  2.    Hichs  \\  Hicks poji.  ^  vol.  2j 

relative 


in  the  Time  of  Lord  Qiancellof  HARDWicitf .  €04 

relative  to  demands  of  intereft,  let  the  plea  ftand  for  an  anfwer, 

with  liberty  for  the  plaintiff  to  except.  • 


AtioHymoui^  Jum  i5,  1743^  (^^^^  ^^g^ 

LdkD  Chancellor  laid  do\^n  thefe  rules : 
Where  a  motion  is  made  to  dil'mifs  a  bill  for  want  Of*  pro*-  If  tlie  plaintiff 
fecution,  if  it  is  not  an  affected  delay,  but  arifes  merely  from  the  produces  the  or- 
circumftances  of  the  cafe  5  as  for  initance,  from  the  ntimber  of  naton^p{l^/tnl 
defendants,  and  fome  of  them  being  abroad,  fo  that  it  requires  an  affidavit  of 
time  to  get  in  all  their  anfwers  j  there  upon  producing  the  order  '^"^ 
obtained  for  a  fubpoena  to  rejoin  upon  the  defendant,  and  aflida-  the  kingdom  ° 
vit  of  the  number  and  diftance  of  the  parties,  and  of  fome  of  t^ie  court  will 
them  being  out  of  the  kingdom,  the  court  will  not  grant  the  yufof^antof 

motion.  profccution. 

If  for  want  of  producing  tlie  order  (for  fuggcftion  of  Counfel  ^  f''^^. 

is  not  fufhcient)  and  affidavit,  the  bill  is  difmifled  ;  yet  upon  the  fed^  for  wfnt^of' 
plaintiff's  moving  afterwards  to  retain  the  bill,  upon  payment  fuch  order  and 
of  cofts  out  of  purfe  to  the  defendant^  and  producing  fuch  order  ^^''^^i^  y^^f 
and  affidavit,  the  court  will  retain  the  bill  notwidiltanding*  themafterwar^s^ 

and  nayrttent  of 
cofts  out  of  purfe,  the  court  will  retain  it^ 

Upon  moving  to  retain  a  bill  upon  payifteht  of  cofts  out  of  On  motion  to 
purfe,  the  court  will  not  grant  it,  when  on  a  fornier  motion  the 

t  Ml  i-r    -a-  1    r         °  r         r        •  j     i  r      •    i    i       theplaintift muft 

Dill  was  difmified  for  want  of  profecutioti,  and  defended  by  Aew  that  the 
counfel,  unlefs  the  plaintiff  can  fliew  that  the  order  for  the  fub-  for  the 
fosna  to  rejoin  Was  dated  before  the  notice  to  difmifs  the  bill.        join  wTsdateV 

b'^fore  the  no- 
tice to  difmifs. 

Hills  verfus  mrley,  July  6,  1^4^.  Cafe  339* 

TH  E  words  of  the  will  on  which  the  principal  queftioil     ^  ^ 
depended  were  as  follow  : 
If  it  fhall  happen  that  my  perfonal  eflate  which  fhall  not  be  as  long  as  the 
otherwife  by  this  rny  will  difpofed  of,  fliall  fall  fhort  to        itfeif  exifta 
"pay  my  debts,  legacies,  and  funeral  cxpences, //v;;  /  </o  cr^fr  gf,^  i^^chtrgid} 
and  direB  that  my  copyhold  lands^  gardens  and prcuiijjesy  ivhkh  I  though  it  de- 
bought  of  Dorothy  Combe^  fiall  Jland  charged  unth  fuch  dejiciency;  "^^^^^^^^^^'''^ ^ 
and  the  fum  and  fums  of  money  fo  falling  fhort  as  aforefaidj  executor,  yet 
**  fliall  be  paid  cut  of  the  faid  copyhold  eftate  ;  then  flie  gives  they  take  it  fu5»* 
"  feveral   fpecific  legacies,   and  then  follows  this  devife  :  /  {^fj^^J"^^* 
give  unto  the  right  honourable  Henry  Earl  of  Rochford  nil  and  ' 
fmgidar  the  h^ufehold  goods  in  the  fchedulc  hereunto  annexed ^  and 
by  mefigned^  he  paying  forty  pounds  per  annum  to  fuch  perfon  and 
in  fuch  manner  as  herein  nftermentionedy  and  giviiig  fccarity  td 
my  executor  for  payment  thereof  J'*  Then  fiie  gives  twenty  pounds 
per  amium  to  one  perfon  for  life,  ten  pounds  to  another  fof 
life,  and  five  pounds  to  the  plaintiff  for  life,  to  be  paid  her  half 
yearly,  the  firlt  paym^r^  to  begin  ^nd  to  be  made  fix  months 
after  her  deceafe. 
Voi.ir.  Then 


60S 


CASES  Argued  and  Petermined 


HiLi-s  V,        Tlien  all  the  remainder  of  her  eftate  (he  gives  to  Kfn^jtly  Birch^ 
WiRLEY.     j7^^.  ^i^^  appoints  /^zV/^^,  her  executor. 

The  teilatrix  left  mere  than  fiilhcient  to  anfv/er  her  annuities 

The  queftion  i'3,  Whether  under  the  circumftances  of  this 
cafe,  the  perfoiial  eftate  being  fufficient,  the  annuity  of  five 
pounds/'ifr  annumy  i^c.  ought  to  be  paid  to  the  phiintiff  and  the 
other  perfons. 

Lord  Chancellor, 

One  thing  is  very. plain,  that  the  teftator  intended  her  lega- 
tees ftiould  have  the  annuities,  and  therefore  if  there  is  any  room 
to  aflift  them,  the  court  will  do  it  notwithftanding  thfr.  accident 
has  happened  of  the  teftatrix's  annexing  no  Jchedule  of  the  houf- 
hold  goods. 

The  queftion  is,  Whether  this  annuity  of  five  pounds  and  the 
reft  of  the  annuities  are  not  gone,  the  fund  failing  upon  which 
they  were  charged. 

Now  it  does  not  appear  to  me  that  there  is  that  abfolute  un- 
certainty, or  no  fund  upon  which  this  legacy  can  attach. 

Vide  the  words  of  the  devife  to  Lord  Rochford,  It  has  been 
.  truly  faid  that  the  five  pounds  a  year,  part  of  the  forty  pounds 
per  annuniy  is  given  out  of  the  houfehold  goods ;  and  it  was  ad- 
mitted by  the  counfel  for  the  executor,  it  is  not  neceflary  that 
the  devife  to  Lord  Rochford  ftiould  take  effe6l  to  make  the  an- 
nuity legacies  effectual,  for  if  he  had  died,  the  executor  ftiould 
notwithftanding  have  been  truftee  for  the  .forty  pounds 
annitm*  ^ 

It  is  admitted  further,  that  if  the  fund  had.  been  afcertained 
by  the  fcheduie,  and  Lord  Rochford  hd,d  refufed  to  give  fecurity,. 
then  the  goods  would  have  been  dire<5led  to  be  fold  for  paym.ent 
of  the  legacies. 

The  fund  itfelf  being  applicable,  it  is  juft  the  fame  as  if  the 
teftator  had  given  a  particular  piece  of  plate,  or  a  bond  to  Lord 
Rochford^  and  he  had  died,  for  then  thefe  things  mult  have  been 
.   fold  to  anfwer  the  legacies. 

It  was  infifted"  on,  here  is  a  difference  in  the  prefent  cafe; 
for  that  if  it  had  become  void  in  the  hfe-time  of  Lord  Rochford, 
ftill  it  might  have  been  well  enough.;  but  here  it  is  void  in  the 
original  creation  for  the  uncertainty,  and  this  is-the  ftrength  of 
the  defendant's  cafe. 

I  do  admit,  if  this  has  been  void  in  It's  original  creation,  an4-^ 
that  it  had  not  been  in  rerum  naturd^  and  nothing  confequently 
had  gone  to  the  executor  which  had  been  charged  with  the  an- 
nuities, they  would  have  been  void  :  but  here. the -fund  out  of 
which  the  annuity  is  to  be  charged  is  moft  undoubtedly  gone 
to  the  executor,  Wz.  her  houfhold  goods,  for  they  cannot  in  any 
propriety  of  fpecch  be  taken  to  be  any  other  perfon's  than  the 
teftatrix's-,  and  ihe  not  having  annexed  any  fcheduie  to  her 
will,  thofe  houflioM  goods  are  of  .'ix)UTf€'"gone  to  her  executor. 

But^  faid  Mr.  Attorney  General,  fuppofing  the-  houihold  goods 
lia'd  been  deficient,  iai)d  Lc)rd'  .Kc/^/^VY/  had  refuftid  them,  why 


(i)  But  Ihe  left  no  fcheduie  annexed  to  her  will,  and  iigned  by  her. 

3  then 


in  the  Time  of  Lord  Chancellor  Hardwicke. 

then  the  annuities  mud  have  fallen  equally  fhort,  and  I  allow 
that  to  be  right. 

But  the  cafe  cited  by  Mr.  Solicitor  General  out  of  Sauinhourne^ 
']th party  254,  is  a  full  anfwer,  *'  If  a  teftatordo  bequeath  lead, 
money,  or  wheat,  not  expreffing  the  quantity,  the  bcqueft  is 
unprofitable,  becaufe  of  the  great  uncertainty,  at  leafl:  it 
feemeth  the  executor  is  delivered,  by  delivering  a  very  little; 
howbeic  if  the  legacy  confiPting  in  weight,  number  or  mea- 
fure,  be  difpofed  for  the  performance  of  fome  adl:,  or  other 
certain  confideration,  as  for  the  building  of  fome  bridge,  or 
amending  of  highways  ^  or  for  the  education  or  aHmentation  of fome 
perfon^  or  maintaining  him  at  flu  dy^  or  for  the  relief  of  the  poor  y 
or  for  the  repairing  of  the  church,  or  for  other  like  ufes  :  in 
thefe  cafes  the  legacy  is  not  void,  albeit  no  quantity  be  ex- 
prefTed :  for  fo  much  is  underftood  to  be  difpofed  of  as  may 
•^^  fatisfy,  or  anfwer  that  purpofe  whereunto  it  is  appointed." 

If  the  teftator  has  defcribed  fuch  houlhold  goods  as  are  fuf-    [  J 
ficient,  and  the  executor  does  not  controvert  that  there  are  fuch 
houfehold  goods ;  can  any  thing  be  ftronger,  than  that  the  tef- 
tator intended  they  fhould  be  applied,  at  all  events,  towards 
fatisfy ing  the  annuities  as  far  as  they  will  go  ? 

The  words  hereunto  annexed  mufl  be  conftrued  as  if  fhe  had 
faid,  which  I  intend  to  annex  to  my  will,  for  fne  could  not  eo 
inflante  devife  the  houfliold  goods,  and  dire 61:  a  fchedule  to  be 
taken,  but  the  legacy  muft  precede,  and  is  the  fame  thing  as  if 
fhe  had  given  them  at  once  by  w^ay  of  teftamentary  fchedule. 

The  other  point  deferves  '  to  be  confidered ;  whether  (if 
there  fhould  be  .a  deficiency  of  the  houfehold  goods,  to  fatisfy  the 
annuities)  ^the  exbcutor  .muft  not  make  it  good  out  of  the  pcr- 
fonal  eftate  ?  ,  - 

See  the  firfl  part  of  the  will,  which  directs  the  copyhold  lands, 
Iff to  {land  charged  with  fiich  deficiency. 

It  is  plain  that  there  are  fome  legacies  the  teftator  intended 
her  copyhold  eilate,  ^<:.  faould  make  good,  if  the  perfonal  fell 
fhort. 

All  the  legacies  excCpt''a  month's  wages  to  her  fervants,  and 
thefe  annuities  are,^  fpecific  legacies. 

When  the  teftatrix  mentions  -  legacies  in  general,  fhe  means 
tliat  all  legacies,  which  could  not  .find  a  fufficient  fund  out  of 
the  perfonal  eflate  tp  be  fatisfied,  ihpuld  be  tHrowp:- upon  the 
copyhold  eftate^,  \ 

As  to  the  d^evife '  to  the  iServants, 'as  the  teftatrix  had  given  a 
montl^'s  wages,*  or  a  month's  warning,  nothing  might  have  be- 
come due  by ;  way  of  legacy,  for  the  fervants  might  have  been 
turned  away,  and  then  nion^h's  warning  would. have  been 
a  debt,*  and  not  y  legacy^  aiid  therefore  fhe  could  have  nothing 
material  in  .her  .contemplation,"  or  any  other  legacy,  befidcs  the 
annuities,  which. fhe  could  intend  to  charge  in  this  manner  on  her 
■copyhold  eftate,,      \  *  .        V  .  . 

TSe  eiTentiil'ruje  1^  is,  that  as  long  as  the 

fw/z/itfeifexTftsdj^on  which  the  legacy  is  charged,- though  it  de- 

O  o  i  volves 


Hills  t, 

WiRLEY, 


' '     C  A  S  E  S  Argued  and  Determined 

Hitu  V.     volvcs  either  upon  the  heir  or  executor,  yet  they  take  it  fubje£^  to 
the  charge  (I). 

His  Lordfhip  decreed  the  houfliold  goods  in-  the  hands  of  the 
executor,  to  be  applied  towards  fatisfying  the  annuities,  and  if 
thofe  were  not  fufficient,  the  refidue  of  the  perfonal  eftate  to  be 
applied  for  that  purpofe  ( z)  *,  and  if  there  fhould  be  ftill  a  defici* 
ency,  to  be  made  good  out  of  the  copyhold  lands,  &c. 

(i)  Trig  V.  ^'^gg>  ^nte  I  vol.  382.  (2)  Reg,  Lib.^  A. ^  1742,  fol.  681. 
Oke  \.  Heath  J  i  Vef.  135.  1 41.  There  were  no  dire£lions  given  as  to  the 

copyhold  eflates. 


Cafe  340.  Stileman  versus  JJJjdown,  June  18,  1743.    A  Rehearing. 
[  608  ] 

S.  c.  Amb.  J 3.  TP  H  E  fingle  point  here  was,  whether  a  judgment  creditor 

l!o:itH  'dw<kt  ^^^^^          the  whole  real  afiets  (defcended  upon  the  heir 

being  of  ihe  '  the  couufor)  fold  to  fatisfy  his  debt,  or  only  a  moiety,  being 

fame  opinion  he  obliged  to  come  into  this  court  to  fet  afide  a  fraudulent  cou- 

rerhet-in'^^af-  ^'^7^"Ce. 

firmcdtheTec?ea  '^^^^^  caufe  was  heard  the  %th.  December  1742,  and  the 
he  made  on  the  Chancellor  was  then  of  opinion  that  only  a  moiety  of  the  real 
ScU  Dec.  1743.   .^fl^-ts  fhould  be  fold. 

Mr.  Attorney  General  was  counfel  for  the  heir  at  law  and 
executor. 

The  ftatute  of  JJ^e/IminJIer^  he  faid,  which  gives  the  eiegU, 
means  no  more  than  to  give  the  judgment  creditor  an  election  to 
come  upon  the  lands  of  conufor  for  one  moiety  of  his  debt, 
and  as' to  the  other  moiety,  upon  the  perfonal  eftate  of  the 
conufor. 

The  prefent  defendant  is  bound  no  otherwife  than  as  ierre* 
tenant. 

Suppofe  this  was  the  cafe  of  2  mortgagee,  would  the  court 
do  it  to  his  prejudice  ?  If  the  court  v/ould  not  do  it  in  that  cafe, 
why  will  they  do  it  againft  an  heir  at  law  ? 

'Fhe  cafes  cited  on  the  other  fide  do  not  come  up  to  the  pre- 
fent purpofe,  the  firft  cafe  was  ComptQu  verfus  Pigot^  before  Lord 
Ha r court  the  14th  of  December  17  i  i. 

There  a  bill  was  brought  by  a  judgment  creditor  againfl  an 
executor  and  tlic  heir  at  law,  to  have  the  perfonal  eftate  applied 
firll:,  and  if  not  fufhcient,  then  the  real  eftate  to  be  fold. 

The  words  of  the  decree  there  to  have  the  whole  real  a^ets 
fold  liable  to  the  judgment,  may  admit  of  this  doubt,  whether 
the  decree  docs  not  confine  it  to  fuch  aflets  as  are  only  linbh  to 
the  judgment,  and  not  to  all  aflets  defcended  upon  the  heir. 

lie  cited  two  cafes  as  in  point  for  thf.  defendant  in  Lord 
Cliiuicellor  Khgh  time,  Harvey  \^x{m^  Woodhoufe^  Ollober  ^o^ 
'^73^  (  Oj  audi'///)  verfus  Bur  Jos,  the  February  following. 


(I)  Fi/K.  Gihb.  144.  SeL  Ca,  Cba,  So.  S.  C. 

Lord 


in  the  Time  of  Lord  Chancellor  Hardwxcki, 


Loud  Chancellor,  STftiMAifr.  ^ 

Had  it  not  been  for  the  cafe  of  Compton  rerfus  ?ipt^  1  fliould  ' 
have  thought  it  very  clear  for  the  heir  at  law.  JfUcJ  /^^^^^n^m 

The  judgment  afFc£ls  the  land  as  it  is  bound  by  the  judgment :  '  ^ 

equity  follows  the  law  in  this  cafe,  and  as  the  plaintiff  can  ex-     J[  (^09  3 
tend  only  a  moiety  there,  he  fhall  have  no  more  here. 

It  appears  to  me  in  this  light ;  fuppofc  it  was  in  the  cafe  of  2 
bond  creditor,  he  might  have  an  a£lion  of  debt  againft  the  heir, 
and  judgment  againft  him  upon  aflets  defcen<!cd  ;  and  this  he  \% 
intitled  to  at  common  law,  for  it  is  the  debt  of  the  heir  (i ),  and 
the  adlion  is  in  the  debet  tsf  detinet  (2),  but  againfl  the  executor 
only  in  the  detinet^  and  the  heir  can  difcharge  himfelf  no  other- 
wife  than  by  pleading  riens  per  defcent. 

But  if  a  judgment  was  obtained  againft  the  anceftor,  a  fcire 
facias  could  not  be  brought  againft  the  heir,  becaufe  at  common 
law  the  heir  was  not  bound ;  and  there  is  no  inftance  before  the 
ftatute  of  PTe/Jmi/i/Ier,  of  a  fcire  facias  brought  againft  the  heir 
on  fuch  judgment  obtained  againft  the  anceftor. 

There  is  no  doubt  but  if  it  had  continued  a  bond,  the  whole 
aflets  would  have  been  liable  in  the  hands  of  the  heir  (3):  but 
before  the  ftatute  of  IVeJJminfer  there  was  no  remedy  againft  the 
anceftor  in  his  life-time  upon  a  judgment,  on  his  /and ;  and  it  is 
that  ftatute  fubjedls  one  moiety  thereof  to  the  judgment  cre- 
ditor. 

The  confequence  of  this  is,  that  notwithftanding  the  anceftor 
is  dead,  if  the  land  com.es  into  the  hands  of  the  heir  or  pur-  . 
chafer,  it  comes  equally  bound. 

In  what  right  then  is  the  fare  facias  brought  againft  the  heir 
or  purchafer  ?  Why  only  as  terre-Unants,  and  by  virtue  of  the 
ftatute  (4). 

I  thought  of  the  objecflion  myfelf,  that  a  bond  creditor  would 
be  in  a  better  condition  than  a  judgment  creditor,  and  fo  he  is. 

For  as  foon  as  the  bond  debt  is  turned  into  a  judgment  it  is  ^^^^^  ^ 
cxtin£l  againft  the  anceftor,  and  the  creditor  cannot  in  the  life-  debt  is  turned 
time  of  the  anceftor  bring  any  a£lion  upon  the  bond ;  can  he  j^^Yeai'-oT"^* 
then  bring  an  aiSlion  againft  the  heir  after  it  is  entirely  extiniSl  ?  no^c ^n^he^litv" 
But  ftill  he  obtains  a  great  advantage  by  a  judgment,  as  it  gives  time  of  the  an- 
him  an  opportunity  of  binding  the  land  immediately,  and  like-  <^^^orbnngany 

.      S  •  r  n      1       I        1        J-  aa ion  upon  the 

Wife  gives  hnn  a  preterence  over  all  other  bond  creditors.  bond,  nor  again  ft 

the  heir,  for  iC 

i»  intircly  cxtin£^  ;  but  he  ftill  obtains  a  great  advantage  as  the  judgment  binds  the  land,  aadgiTei  hin 

the  preference  to  ail  bond  creditors. 

And  therefore  the  creditor  prefers  this  real  a^vaiiitage  to  a 
precarious  one  of  aflets  defcend^ng  uppn  the  heir  after  the  death 
of  t}^e  anceftor. 

(1)  Stoneheivfi- V.  Thompfcn,  ante  ^4^1^        (3)  Htggins  V.  T'ori  Buildings  Cem-' 

(2)  Kiuafon  v.  CW,       205.  Dyer^   ponj*  ante  io'>. 

^.  {4)  f^ii/i  Heiiert^s  cslCc^  3  Co.  12.  i. 

Dj'cr  81.  a*  pL  6a.  iiid»  149.  a.  pi.  So. 
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Stileman  v.       If  j-JiJs     tJ^e  cafe  at  law,  ^wliat  is  tliere  in  equity  to  Ijctter  Eir 

sHDowN,     cafe  ?  Why,  nptjiingj more  than ^ to' accelerate  th^  |>ayme 
fi  court  of  equir  direfling  a  fale'of  the"  moiety,  and' not  let  the  judgment  creditor' 
will  not  oblige  wait  till  he  has  been  paid  out  of  the  rents  and  profits,  but 
Si^orrwait'dii  equity  cannot  change  the  right  of  the  parties.  " 

he  is  paid  out  of  .  .  * 

the  rents,  but  will  accelerate  the  payment-by  'dirciling  a  fal'e/    •  •  • 

As  to  the  ■  cafe'of  Pi^^?/ vei;fus  Compton^  perhaps  it  was  not 
confidered  fufhciently  j  'or,  befides,  a  moiety  in  that  cafe,  when 
fold,  might  perhaps  be  enough  to  difcharge  the  judgment. 

The  decree  was  affirmed  j  and  the  depofit  ordered  to  be  de- 
livered to  the  defendant. 


Cafe  341.  Sturt  vex^ws  Melli/hy  July  I2,i  1743* 

Lord  Chancellor, 

THIS  caufe  has  taken  up  more  time  than  the  court  could 
well  fparc,  but  I  was  wiihng  to  hear  fuch  an  entangled 
ta'^ingie'irand  lhe  affair,  that  I  might  not  fend  it  to  a  Mafter,  if  it  could  be  avoided. 

traniadiions  of  •  •  ,  ^ 

long  ftanding,  the  court  ckofe  rather  to  difmifs  the  bill,  and  leave  the  plaintiff  to  hisadtion  at  law,  than 
dirc(5l  an  account  before  the  Mafter.  • 

I  do  not  fed  that  more  papers  or  more  letters  can  be  laid  be-- 
fore  a  Mafter  than  are  already  before  me. 

The  plaintiff's  bill  is  not  for  a  general  account,  but  for  a  par- 
ticular demand. 

One  of  the*  two  conhezimentos  received  by  Villa  Real  was. 
under  a  letter  of  attorney  from  Mr.  Start. 

The  fecond  is  ar.  demand  of  three  other  orders^  or  army  de- 
bentures, or  folhi^;  as  they  are  called  in  PortugaL 

The  matter  for  the  confideration  of  the  court  is,  whetJier  there v 
has  been  a  fatisfadion  made  by  VMla  Real  in  his  life-time,  or 
whether  the  long  acquisfcence  of  the  plaintiff,  and  the  ffatute  of 
limitations,  is  a  bar  .  to  his  demand  ori  the  defendant,  as  repre- 
.  fciitative  of  Villa  Real. 

The  Jirfi  queftion  is,  Whether  the  court  .  ought  to  decree. 
t])ere  has  been  a  fatisfa£lioH  of  thefe  two  demands,  or  either  of 
them  ?  • 

Secondly^  whether  thfefe  demands  are- barred-by  the  ftatute? 
[  611  ]  There  was  an  account  ftated  between  the  plaintiff  and  Villa 
F^eal  on  the  ^yth  of  September  1 721,  and  a  coniiderable  debt  was 
due  from  Sturt  to  Villa  Real, 

A  letter  of  attorney  was -executed  by  the  plaintiff  to-  Villa 
Real  the  next  day,  conftituting  him  his  fufficient  attorney  to 
recover  in  23  millions  of  mill-reesy  3000  dollars^  and  3  folkas, 

I  cannot  prefumc,  in  fuch  folemn  tranfadions  in  writing, 
that  the  plaintiff"  would  under  his  hand  have  acknowledged  that 
he  had  a  counter  obligation  from  Villa  Real,  if  he  had  not  really 

fuch 


in  the  Time  of  Lord  ChancellQr  Hardwicke.  6ii 

fnch  counter  fecurlty,  though  it  is  not  forth-coming  now  ;  but     Sturt  v. 
7><  Mr,  o.f^/r/  fwears  thv.t  he  has  no  fuch  counter  obligation,  Mjulism. 
uniciis  I  could  find  out  {om-  v/ay  of  clearing  up  this  matter,  it  is 
a  iivcng  ol)jc6liori  agslnfl  fending  it  to  an  account. 

From- the  year  1722,10  the'year  1 730,  when  ni/a  Rea/ died, 
there  U  no  cva  ience  of  the  plaintifPs  making  any  demand  upon 
him  foi  the  two  conhezlmentos,  though  he  made  other  demands 
of  a  very  fmall  amount,  which  is  a  very  material  circumftance 
in  f  vour  of  FiKa  Real*  • 

If  the  plairt  tiff  has  a  mind  to  clear  up  this  affair,  why  does  he  A  merchant's 
11  Dt  produce  his  copy  hook  of  letters,  which  all  merchants  keep,  copy-book  of 
^iiid  which  have  been  allowed  to  be  read  in  evidence  in  this  allowed  ^  br** 
court,  where  the  perfon  who  has  the  original  letters  refufes  to  read,  where  a 

produce  them.  KforMntikT--- 

It  is  extremely  material,  that  there  is  no  demand  of  the  con-  tersTefufes  to  ' 
hezimentos,  or  any  part  thereof,  during  all  this  time;  but  the  produce Ui«m. 
plaintiff  even  acquicfced  under  Mr.  Villa  Real's  refufing  to  an- 
fwer  fo  fmall  a  fum  as  2000/.  mill-rees^  without  any  complaint,- 
or  expoilulation  upon  it. 

So  it  refted  till  both  Villa  Reai  and  the  plaintiff  came  into 
EnglaruL    And  now  a  demand  is  made,  a£ter  the  death  of  Mr. 
Villa  Realy  upon  his  executors,  who  are  not^  f©  capable  of  clear- 
ing up  this  affair  of  the  two  conhezimentos,  <^c,  as  Mr.  Villa  *^ 
Real  would  have  been  in  his  life-time. 

From  the  evidence  I  have  heard,  if  nothing  more  was  before 
me,  and  the  prefumption  from  circumftances,  I  fhould  have 
been  of  opinion,  that  the  plaintiff  would  have  been  barred  of  the 
account  he  demands ;  for  befides  the  length  of  time,  which  is  a 
Urong  argument  in  favour  of  the  defendant  (i)  the  counter  fe- 
curity  or  obligation  is  loft,  the  letters  likewife  are  loft,  and  no 
copies  of.  them  have  been  produced  by  the  plaintiff;  then  how 
is  it  poffible  to  take  an  account ;  and  therefore  the  plaintiff's 
own  acquiefcence  from  1722,  to  1 736,  is  a  prefumptive  fatif-  [  6i2  ] 
fa^lion  (2).  Sherman  verfus  Sherman^  2  Vern,  2']6,  is  a  ma- 
terial cafe,  with  regard  to  length  of  time,  and  alfo  to  iaccounts 
current  between  merchants  *. 

Suppofe  there  were  not  all  the  obje£l:ions  arifihg  from  the 
plaintiff's  contradicting  himfelf,  and  the  courfe  of  the  evidence, 
yex  I  lliould  be  .  of  opinion,  that  the  ftatute  of  limitations  would' 
l3e  a  bar  to  the  plaintiff  's  demands. 

The  j^r/l  queftion  is.  Whether  this  cafe  is  at  all  within  the 
(latute  of  21  jfac,  c,  i6»  and  whether  it  ought  not  to  "be  confi-* 
dered  as  a  triift  in  equity,  as  the  plaintiff's  counfel  infift  ? 

I  agree,  if  it  is  a  truff,  it  would  not  be  within  the  ftatute,  A  truft  Is  where 
but  there  is  no  colour  to  call  it  fo  here  ;  for  a  truft  is  v/here  '^"^^^^,^£6^  be 
there  is  fuch  a  confidence  between  parties,  that  no  a£lion  at  law  tween  parties 

thatnoa^iion 

will  lie,  but  Is  a  cafe  merely  for  the  confideration  ot  equity. 

(l)  Vide.  Standljh  v.  Radkyy  ante  178.      (2)  Lacon  v.  Brings,  psjl,  3  vol.  105, 

*  Though  length  of  time  is  no  bar  b^etwixt  merchant  and  merchant,  yet  if  dealings 
feetvrixt  them  have  ceafed  for  feveral  years,  and  one  of  them  dies,  and  the  furviving 
merchant  brings  a  bill  for  an  account,  the  court  will  not  decree  a^i  account,  but  leave 
the  pliutitfto  his  rem«dy  at  law.    a         t7^'    Sktrtnan  vcrfus  Sbemati, 

O  0  4  will 
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Sturt  v.     will  He  (i),  but  is  merely  a  cafe  for  the  confideration  of  thig 
UxtLiiH,     Qourt  5  and  every  bailment  might  as  well  be  faid  to  be  a  truft  as 
this. 

The  next  (jucftion  is,  if  it  is  not  a  truft,  Whether  it  falls 
within  the  exception,  as  between  merchant  and  merchant,  their 
fa6iors  and  fervants  ?  Se^.  3.  of  the  ftatute,  "  And  be  it 
**  enadted,  that  ail  a6tions  of  trefpafs,  &c.  all  aftions  of  account, 
«  other  than  fuch  accounts  as  concern  the  trade  of  merchahdife 
*'  between  merchant  and  merchant,  their  factors  and  fervants, 
^*  (hall  be  commenced  and  fued  within  fix  years  next  after  the 
^*  caufe  of  fuch  a6lions  or  fuits,  and  not  after.'' 

It  has  been  faid,  that  though  Mr.  Villa  Real  was  not  a  mer-?. 
chant,  yet  the  plaintiff  plainly  was* 
^xanfaaions  But  does  the  tranfa£lion  in  the  prefent  cafe  at  all  concern  the 
jvith  a  foreign  trade  of  merchandife  ?  lam  of  opinion  it  does  not;  for  thefe 
gol^rnmlt,''do  ^^•e  onJy  tranfaaions  with  the  King  of  Pcrtugaly  and  the  go- 
Bot  concern  the  vemmcnt  of  Portugal ;  and  are  like  tranfa£lions  here  with  the 
?'^nd'fe'^"'  viftualling  office,  and  other  offices  of  the  government, 
ciian^j  e.  dealing  of  a  merchant  with  any  other  perfon, 

which  will  make  that  perfon  a  trader  within  the  meaning  of 
this  ftatute. 

of  it  *Suppofe  a  merchant,  who  has  debts  owing  him,  gives  ano- 
to/neTTrora  one  nierchant  a  letter  of  attorney  to  get  in  thofe  debts,  fuch  a 
merchant  to  an-  tranfadiiion  will  not  make  fuch  a  perfon,  fo  deputed,  a  merchant 
,«thcr,  to  get  m  ^ritj^i^      exception,  no  more  than  if  he  had  ffiyen  the  letter  o£ 

debti,,  will  not  r  .  i      ^  '     9  . 

make  che  perfon  attorney  to  a  perfon  not  a  merchant. 

/o  dc^>uted  a 

merchant  within  t!}e  exception  of  II  j^iitf.  I. 

f*<J>i3  ]       Then  the  acxt  queftion  will  be,  Whether  this  cafe  is  not 
within  4  Ann,  c.  i6»  for  the  amendment  of  the  law. 

I  own,  I  was  atfirft  doubtful,  but,  upou^confideration,  am  of 
ppiniona  that  it  is  not  within  the  cla^fe§  of  that  ftatutet  Vide 
J^n:^  in  Chan,     Lochy  v.  Locky  518. 

When  thcfe  contracts  were  made,  the  plahitifF  was  in  ^<jr- 
iugaly  in  1729,  returned  into  England,  Mr.  Villa  being 
XM\  in  England  XikzW'Sa,  an.d  the  piainti^  afterward^  returned 
^  to  Portugal. 

Conlider  this  then  ijnder  the  proyifo  of  21  Jac,  i,  fe^,  7. 
Provided,  and  thgt  if  any  perron,  that  is  or  fliall  be  mtitled 
f*  IQ  any  fuch  aclion  of  accounts,  ^c,  be,  or  fhail  be,  at  the 
tin^e  of  any  fuch  caufe  of  acSHon  given  or  apcrued^  within 
^*  the  age  of  21  years,  feme  covert,  non  foinpos  mentis^  impri- 
foned  or  bi^yonrl  the  Ji'as ;  dpt  then  fuch  perfon  fliall  be  at 
ibcrty  to  bring  the  fame  actions,  fp  as  they  take  the  fame 
within  fuch  times  as  before  limitec)  after  their  coming  to^  j 
or  being  of  full  age,  difcovert,  of  fane  memory,  at  large^ 
and  returned  from  beyond  the  feas,  as  other  perfons,  havjng  IIQ 
?'  fuch  in^pedimcot,  Ihould  have  done.'* 

(( )  But  Lord  H'heirt^  it  feems,  was  of    a  truftee  at  comipon  lay/.  1  E^i  Ah,  384^ 
^pfaioi)^  ciut  &n  atti^n  would  lie  a^ainll    (^}  note  '^a^. 
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The  plaintiff  in  this  cafe  having  been  in  Enghnd  after  both    Sm-r  n 

thefe  demands  had  accrued,  he  ought  to  have  brought  his  a£lion 

within  fix  years  from  that  time. 

Confider  the  ftatutc  of  Q^Ann.feB.  19.    Be  it  further  enafl- 

cd,  "  That  if  any  perfon,  againft  whom  there  fhall  be  any 
caufe  of  a<Slion  of  trefpafs,  ^c,  or  of  adlion  of  account,  Wr. 
be,  or  fliall  be,  at  the  time  of  any  fuch  caufe  of  fuit,  or 
a<flion  given,  ^c,  beyond  the feas^  that  then  fuch  perfon,  who 
is  or  Hiall  be  intitled  to  any  fuch  fuit  or  adlion,  lhali  be  at  li- 

"  berty  to  bring  th-e  faid  a£lion  againft  any  fuch  perfon  after  their 
return  from  beyond  the  feas^  fo  as  they  take  the  fame,  after  their 
return  from  beyond  the  feaSy  within  fuch  times  as  are  refpe£llvely 
limited  for  the  bringing  of  the  faid  adlions  before  by  this  act, 
and  by  the  faid  other  ad  made  in  21  Jac,  i/* 

The  creditor  here  has  the  fame  privilege  given  him  by  this  The  txt^xax  *y 
laft  adl,  in  refpcdt  to  the  debtor's  being  beyond  fea  when  the  4  Jirme,  has  the 
*caufe  of  action  accrues,  as  he  had  by  the  former  ad,  in  refped  ^^X*l'b!o?4 
to  his  being  beyond  fea  himfelf. 

fea,  as  he  hati  hf 

the  ftatute  of  James,  on  his  being  beyond  fea  himfei^ 

[*6iA  ] 

I  agree  with  the  plaintiff^s  counfel,  that  thefe  ftatutes  muft  Thefcfiatutcs 
be  foconfidered,  as  if  the  claufcs  in  the  laft  had  ftood  originaUy  "^^^^J-J^^" 
in  the  ftatute  of  King  James^  ciaufcsinthcia* 

"What  is  the  faving   here  ?  Why,  that  if  any  perfon  is  be-  ^^1*^^^^^ 
yond  fea  at  the  time  of  the  caufe  of  adion,  he  fhall  be  at  liberty  "^^y*"^* 
to  bring  the  fame  a£lion  uohen  returned  from  beyond  thefeas^  fo  as. 

Therefore  this  muft  be  a  perfon  abfent  at  the  time  ^he  aftion 
accrued,  for  if  lie  was  not  beyond  fea  then,  he  is  out  of  the  fav- 
ing of  this  ftatute. 

The  ftatute  of  4  ^  5  Amu  fays,  if  a  debtor  be  beyond  fea  at 
the  time,  ISc,  that  fuch  perfon,  who  fliall  be  intitled  to  fuch  fuit, 
fhall  be  at  liberty  to  bring,  i^c.  fo  as  they  take  the  fame  after  their 
return  from  beyond  fea^  ^c*  within  fix  years. 

Within  fix  years  after  what  ?  Why,  after  tlie  return  of  the 
debtor,  which  is  the  natural  and  only  conftru6lion  of  the  words, 
after  their  return^ 

The  plaintitFs  own  privilege  was  gone,  for  he  was  returned  Whereacre5!%ff 
ifito  England',  and  taking  it  tliat  this  adion  accrued  from  the  o^^t^^j^Jhc^JcIn  - 
execution  of  the  contract ;  why,  then  from  his  being  returned  do.n  returns,  die 
into  the  kingdom  the  time  will  run,  unlefs  he  takes  the  advan-  ^^^^  f^J^* 
tage  of  his  debtor's  being  out  of  the  kingdom  ;  and  the  phintift^s  ^foad'ag^TwiU 
going  abroad  ag;jin»  w'ill  give  him  no  privilege  whatfoever,  for  give  him  no  pri- 
that  was  cone  by  his  having  once  returned  to  the  kingdom,  after  ^^^^s^^*  ^^'^^} 

f      r  ^rv .  '1  o         *  -s  gone  by 

^aufe  of  aaion  accrued.  having  once  re^ 

Suppofe  a  creditor,  both  of  non-fane  memory,  and  out  of  the  turned  af:er 
kingdom,  comes  into  the  kingdom,  and  then  goes  out  of  the  ^^^^ 
kingdom,  his  non-fane  memory  continuing;  why,  his  privilege, 
»s  to  being  out,  is  gone  j  and  his  privilege,  as  tp  non-fiuie,  will 
J^egin  from  the  time  he  returns  to  his  fenfcs. 
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Sttjrt  v.  So  Kerf  the  plaintifF  had  a  double  privilege  :  But  hj  being  m 
M£LLisK.  ^Yic  kingdom  after  the  caufe  of  adion  h?.d  accruf.c],  and  I'lt 
brin;^ing  any,  though  he  went  out  of  the  kingdoiii  his 
privilege  is  gone,  as  much  as  if  he  had  been  in  the  kingr  .t  the 
whole  fix  years  ;  fo  likewife,  the  debtor  having  returr-  .10  the 
kingdom,  and  the  plaintiff  bringing  no  action  againft  hi,  j  wirhm 
the  fix  years,  this  privilege  is  likewife  gone  notwithilanding  the 
plaintiffwas  outof  th^  kingdom  himfelf. 
[  6x5  3  As  this  cafe  is  very  much  entangled,  though  the  evidence  is 
not  quite  pofitive,  yet  it  is  fufficient  to  juftify  m*?:  in  dilmiffing 
the  plaintifFs  bill,  rather  than  to  direct  an  account,  where,  after 
a  long  litigation,  it  may  come  back  again  upon  the  very  fame 
points,  as  in  all  probability  there  will  be  no  new  lighi  before 
the  Mailer,  and  therefore  I  will  difmifs  it  without  cofts :  But 
if  the  plaintiff  fliould  have  a  mind  to  bring  an  aftion  at  law 
upon  the  promife  pretended  to  be  made  by  Villa  Real,  with  re- 
gard to  the  three  folkas^  I  will  dire£t  that  the  time  which  has  run 
during  the  pendency  of  this  fuit>  fhall  not  be  taken  advantage  of 
atlaw(i). 

( i)  Vide  Lake  v.  Hayes ^  ante  i  vol.  282.    Anon,  ante  I. 


Cafe  342*  ,  Hauos  verfus  Hand^  July  13,  1743. 

The  father  of  if.  MIR  A  L  Hofter,  in  his  abfence,  employed  one  Btjhop 

the  or\g'inaf  to  manage  his  affairs,  and  gave  him  a  letter  of  attorney  for 

caufe,  examined  that  purpofe  ;  after  Hofier\  death,  feveral  fuits  were  brought 
if.  to  the  merits  J  againft  Bifiopy  wlio  employed  Hand  the  attorney  to  defend  him, 
Sath^  hf^^^''^  who,  by  that  means;,  became  poffeffed  of  feveral  papers  and 
brought  a  bill  of  Writings  belonging  to  Hofter ;  the  original  bill  was  brought  by 
jevivor,  and  be  •  HawSy  the  father  of  the  prefent  plaintiff,  who  was  adminiffra- 
tercLV'^thii""  Hofiet'^  for  thcfe  writings,  and  examined  his  fon,  who 

does  not  difqua-  was  a  material  wimefs  to  the  merits  of  the  caufe,  pending  this 
Jify  h)m  ^rom     jp^'j.    J-J^ws  the  father  dies,  and  Haws  the  fj?j.  by  this  means,- 

being  an  evi"  .  '  J     ^     i  ' 

icjice*  becomes  interefted  in  Hofterh  perfonal  eftate,  by  being  left  ex- 

ecutor under  the  will  of  his  father,  and  by  having  taken  out 
^  •adminiilration  de  bonis  non  to  Hojier^  and  brings  on  Jiis  caufe 

now  by  bill  of  revivor. 

An  obje£lionAvas  taken  by  the  defendant's  counfel  to  reading 
his  evidence,  as  he  is  now  a  party  interefted  ;  and  Lord  Chan- 
cellor, at  firft,  thought  it  a  proper  obje£tion  5  becaufe  the 
plaintiff,  by  his  ov/n  aCl  of  taking  out  admin'tftratiGn  de  bonis  non 
to  Hojiery  has  difqualificd  himfelf  from  being  an  evidence  \  but 
'  .  .  upon  the  authority  of  Gofs  v.  Tracyy  1  Vern.  699*^,  which  is  in 
point,  as  to  admitting  the  evidence,  notwithftanding  his  be  com* 
ing  interefted,  the  Chancellor  allowed  the  depofition  of  the 
plaintiff  to  be  read. 

*  Ons  examined  as  a  witn'efs,  when  diCnterellcd,  afterwards  becomes  intitled  to 
eflatc  in  c^ueftion,  his  depofition  fhall  be  read.  Gojs  v.  Tracy  (i). 


(0  J  ^V.  289.  S.  C.  So  Glyn  v.  lank  V.  Mttca^fcy  pofi,  3  vol.  95. 
Bank  of  EngUwdj  2  VfJ\  42.     Sec  May- 


in  tlie  Time  of  Lord  Charxceilor  Hardwicke. 


6i6 


Chatmcy ^  and fithea  vtx^\xs  Graydon  and  others y  July  i6,  1743.    Cafe  343. 

.....       ^  rxAyU/^^^  ^ 

THE  quellion^  in  this  caufe  arofe  upon  the  following  ^ 
will. 

Rene  Badomn^hfwWl  dated  the  22d  of  Jufje^  5  727,  did  where  there  is 
conftitute  his  nephew  Gabriel  TCahoiirdln^  and  three  others,  a  condition  an- 
executors;  and,  among  feveral  bequefts,  gave  1500/.  ^outh-  ^^^^^^^^^^"^^ 
*'fea  ilock.to  -his- executoFS>  z«  trujl  to  pay  the  yearly  dividends  real  or  perfonal 
''and  profits  thereof  to  his  brother  Claude  Badoinn^  during  eft^ite, andno 
his  natural  life,  and  from  and  after  his  death,  in  truft  to  [IS'beyven^'^u^- 
pay  the  faid  i  ^^00  L  South-fea  ftock  among  the  feven  chil-  lefs  the  legatees 
dren  of  his  nephew  Gabriel  Tahourdiny  in  the  man?ier  ajid propor-  p^^rform^he  con- 
" //o;;  therein  after  <r//!>^'-f?^'<5?  and  appointed  coneerning  7000/.  notTe' kti^tieT,' 
Sotith-fea  ftock,  by  him  herein  after  devifed  to  and  for  the  and  where  there 
ufe  and  benefit  of  the  faid  feven  children  of  Gabriel  Tahour-  ^^^^^  ^forfeltare 
din-,  and  did  thereby  alfo  give  to  his  faid  executors  7000/.  incurs  (i). 
South'fea  ftock,  in  truft  to  transfer  1000/.  thereof  to  each 
**  of  the  feven  children  of  his  faid  nephew  Gabriel  Tahourdin  ; 
to  wit,  Elizabeth^  Gabriel^  -Jldary,  Rene,  Dorothy,  Peter y  Cnf~ 
fnndraj  at  their  refpeclive  ages  of  twenty  one  years,  or  days  of 
marriage,  they  marrying  uuith  the  confent  of  the  faid  Gabriel 
"  Tahourdin  the  father ^  or  his  executors^  or  the  furvivors  or 
furvivor  of  them^  to  be  tefifed  by  their  fubfcribing  their  names 
to  the  marriage  articles,  cr  fettlement  of  the  [aid  children,  as 
ivitnejfes,  or  by  being  parties  thereto,  and  executing  the  fame  r 
And  in  cafe  any  of  the  faid  .children  fjjould  die  .before  tnventy-one^ 
or  fhould  marry  without  confent  as  oforefaid,  then,  and  in  fuch 
fe,  his  will  was,  that 'the  fiareor  fljares  in  the  faid  nooo  I.  of 
fuch  child  or  children  aS  fjould  die^  or  marry  without  co?fent  as 
**  aforefaid,  fjculd  go  and  be  transferred,  fJjare  and  fjare  alike,  to 
"  the  others  of  the  faid feven  children,  at  twefity-tne  cr  marriage  with 
confent  as  aforefaid ;  and  did  thereby  direcD:,  that  his  nephew 
Gabriel  Tahour-din  fnould  teceive  and  enjoy  to  his  own  ufe 
the  yearly  dividends  and  profits  of  the  refpeftive  proportions 
of  his-feid'leven  children,  in  the  faid  7000/.  until  their  age  of 
twent)'--one,  or  marriage  as  aforefaid." 

The  teflator  died  foon  after:  his  brother  is  likewifc  dead, 
and  Gabriel  Tahourdin,  the  nephew  of  the  teftatpr,  is  dead ; 
Cafandra  married  the  defendant  Graydon,  July  25,  1740,  without 
confent',  2d\<S.'P-eter  married  the  day  after  without  confent-,  Gabriel 
junior,  arrived  at  his  age  of  twenty-one,  but  died  before  the 
forfeitures  were  incurred  by  his  fifter  C,affndrci%y  or  his  brother 
P^-Z^r's  marriage  without  confent  (2). 

The  bill  is  brought  by  the  perfons  who  have  married  the  otlier    [  <)I7  3 
children  of  Gabriel  Tahourdin,  the  elder,  with  cctifent,  to  be  let 
into  J  heir  vefpeClivc  ftiares  forfeited  by  Cafandra  and  Pcte]\ 

(1)  Sec  Hervey  v.  Afon,  ante  i  vol.  Small,  and  Dvothv,'  Jfefern. — Trie!*e 
361 .  and  the  note  at  the  end  of  that  cafe,    were  either  married  after  zi,  or  ^^xith 

(2)  Mary  married  Cbanccj,  Elix,abeib,  confent. 

Mr. 


"  ca 


^17  CASES  Argued  and  Determined 

^air^J'''  ^^^^^^^^  General  counfel  for  the  plainti^:  One  pomt 

made  by  the  defendants,  in  their  anfwer  is,  that  the  cxecutors^ 
may  ftill  confent :  But  he  faid^  the  cafe  of  Fry  verfus  Porur, 
1  Feui.  199.  was  dire£lly  conirary,  for  at  the  time  of  the  mar* 
Tiage  only  (i),  the  eon/ent  muft  be  given,  becaufe  then  ii  muft 
immediately  go  over  to  the  other  children  if  luithout  confent  5  fo 
that  the  executors  upon  confeating  afterwards  cannot  brir^g  a  bill 
to  take  it  from  the  other  children. 

tVrotteJley  yQx(m  Wroitejleyy  June  i,  1743.  Vide  /r«>e  584.  is 
almo^ft  in  point  \  but^  befides,  the  executors  do  not  fay,  that  they 
approve  of  it  now* 

From  the  moment  of  the  children's  marrying  with  confent,  or 
sinival  at  twenty-one,  they  are  intitled  to  the  capital,  and  then 
tfiere  is  an  end  of  the  dividends  •,  fo  that  the  produce  of  the  ftock 
in  the  father's  hands  cannot  make  a  fund  for  the  benefit  of  the 
cliildren,  as  part  of  his  perfonal  eftate-,  nor  will  the  defendants  be 
intitled  to  a  fhareof  this  produce;  for  this  was  certainly  given  only 
in  lieu  of  maintenance,  and  from  the  death  of  the  father,  the  in* 
terell  muft  follow  the  fame  fate  with  the  capital, 

Mr.  Attorney  General  counfel  for  Peier  Tahourdin, 

The  firft  marriage  luitbaut  confent  was  bj  Cajfandra^  the  fecond 
was  by  Peter* 

It  is  infifted  by  the  plaintiffs,  that  Cafjandra  and  Peter  have 
forfeited  their  ftiares  in  the  1500/.  and  7000  /.  Sotith-fea  ftock. 

The  queftion  then  is,  Whether  Peter  has  forfeited  or  not  ? 

There  is  a  fa£l  which  the  gentleman  on  the  other  fide  have 
induftrioufly  omitted  \  videlicet^  that  the  executors  did  not  give  him 
any  notice  of  the  condition  j  and  though  it  was  determined  in  Fry 
verfus  Porter,  not  to  be  necelLry,  yet,  that  was,  becaufe  real 
ejlaie  was  forfeited,  and  it  is,  the  law  fays  there»  it  is  not  ne- 
cellary,  and  therefore,  in  that  cafe,  a  perfon  mull  bring  him- 
felf  within  the  terms :  But  I  do  not  recolle£i;  it  hr.s  ever  been 
determined  fo,  where  perfonal  eftate  has  come  in  queftion  ;  for 
tlien  it  is  in  the  nature  of  a  legacy,  and  muft  be  governed  by 
cules  of  the  civil  law :  Where  the  whole  vefts  in  the  executors, 
they  ought  to  give  notice  ^  for  w'here  there  are  legacies  in  a 
will,  they  are  bound  to^iay  them,  though  not  demanded. 
^  6i  8  J  Mr.  Brown  on  the  fame  fide  :  The  words  manner  and proportiptt 
in  the  firft  claufe  may  have  another  conftru£lion  than  to  extend 
in  general  to  both  claufes,  and  if  it  can  be  conftrued  to  any  other 
fenfe,  the  court  will  incline  to  it,  as  forfeitures  are  not  favoured, 
and  that  the  teftator  did  not  intend  to  involve  the  1 500/.  with 
the  7000  /. 

lie  argued  that  Gabriel  Tahcurden*Sy  though  it  was  a  contin- 
gent Intereft  in  thefe  forfeitures,  yet  was  tranfmiffible  tp  hi^., 
rcprefentativcs,  as  he  lived  to  be  21,  for  a  poflibility  ig  alTignr 
able  in  equity,  and  the  defendants  in  that  light  are  intitled  :  for 
there  is  no  cafe  that  makes  it  ncceflary  for  the  perfon,  wha  has. 
a  contingent  intereft,  to  be  living,  when  it  takes  place.  Fide 
Kin^  verfus  Wither s-y  Qifes  in  Lord  Talbot* s  time^  11  Corbet 

(i)  Rejn'fi  V.  Martin,  poj.  3  vol  3^1. 

VCrfu* 


m  the  Time  of  Lord  Chancellor  Hardwicke.  €it 


ferPus  Falmfty  26  Feh  1 734.  and  Pinbury  \tx^\x%  Elkin^  I  P.  C«avnctt, 


Wtns.  563. 

V  AW  t/^rehy  alfo  give  to  bis  executors  7000/,  Southfea floch,  in 
tf^ufl  to  transfer  looo  /.  Bouth-fea  Jlock  to  each  of  the  f even  children  at 
fheir  refpeBive  ages  of  twenty-one  years  or  days  of  marriage^  they 
rnarryiftg  with  the  coufent  of  t^c, 

,  As  this  is  giverv  payable  at  a  future  time,  thefe  two  different 
periods  muft  be  confidered  feparately,  and  relate  only  to  the 
rransfcr  either  at  twenty-one,  if  that  happen  firft,  or  on  the  day 
of  marriage,  if  that  happen  firft  ( i )  :  and  though  there  is  a  mar- 
riage without  co?fent^  y  tt  it  is  payable  at  twenty- one  afterwards, 
if  they  live  to  arrive  at  that  age. 

Mr.  Chute  for  Mrs.  Cajfandra  Graydon:  This  is  a  mere  legacy 
and  not^iven  by  way  of  portion,  for  the  teftator  was  not  obliged 
by  a  debt  of  nature  to  provide  for  them ;  and  therefore  ought 
to  be  governed  by  the  rules  of  the  civil  law,  which  difcourages 
forfeitures,  efpeciaily  with  regard  to  the  1500/.  to  which  there 
is  no  forfeiture  annexed. 

'  Mr.  Solicitor  General  In  reply  faid,  that  the  words  manner 
and  proportion  have  two  different  conftru(£lions,  the  word^r<?- 
portion  relates  to  the  (hares  both  in  the  1500/.  and  the  7000/,  , 
and  the  word  manner  relates  to  the  time  when  it  becomes  pay- 
able, viz,  the  arriving  at  twenty-one  and  the  marriage  with 
confenty  according  to  the  rule  that  verba  relata  ineffe  videntur. 

As  to  what  has  been  infifted  on  with  relation  to  Gabriel^ 
junior,  that  a  ihare  in  the  fortunes  forfeited  by  Peter  and  Cajfuji- 
dra  vefted  in  his  reprefentaiives. 

It  is  impoflible  it  could  take  place,  for  Cajfandra  and  Peter 
both  married  before  twenty-one  without  confent,  and  on  fuch 
marriage  it  is  given  over  immediately,  fo  that  their  fortunes  were 
forfeited  before  the  time  of  vcfting  came,  and  are  therefore  abfo- 
lutely  gone. 

Lord  Chancellor,  [  ^^9  ] 

Several  qucftions  have  been  made  at  the  bar, 
Firft,  Whether  there  is  any  forfeiture  at  alU 
Secondly,  What  will  be  the  extent  of  it. 
Thirdly,  What  fliares  the  parties  claiming  under  the  forfeiture 
are  to  take. 

Now  as  to  thejlrllj  it  Is  extremely  plain  there  Is  a  forfeiture 
incurred  by  a  marriage  without  confent,  or  otherwife  this  cafe 
would  not  be  confifteut  with  the  reft  of  the  cafes  on  this  head. 

The  only  excufe  attempted  to  be  made  is,  that  the  defendants 
had  no  notice  of  the  condition  in  the  will  of  Badouin* 

I  fhall  lay  this  out  of  the  cafe,  for  where  there  is  a  condition 
annexed  by  a  will  to  a  devife  of  real  or  perfonal  eftate,  and  no 
notice  required  to  be  given,  nor  any  perfon  obliged  to  give  notice, 
there  the  legatees  muft  perform  the  condition,  or  cannot  be  in- 
titled:  and  if  they  do  not,  where  there  is  a  devife  over,  a  for^ 
fciture  incurs. 


(l)  Cariut  V,  Hilton,  antt  I  ¥0^38 1, 

X  Nor 


6ic^  C  A  S  E  S  Argued  and  Determined 

^^^Ncvv.  reafon  of  the  thing,  d6  I  fee  any  difFerence  at  all 

between  real  and  perfonal  eflate  :  and  therefore  v/here  nobody 
is  bound  to  give  notice^  the  parties  mud  thenifelvcs  take  nol 
tice. 

It  is  (vAd  the  executors  fhould  have  giveir«o&-£',  but  the  teflator 
has  laid  no  fuch  obligation  upon  them,  iieither  do  the  executors 
'take  any  beneficial  intereft,  whether  the  condition  be  performed 
or  broken. 

The  fecond  queftion  is,  What  will  be  the  extent  of  tlie  for- 
feiture ?  whether  the  forfeitures  are  confined  only  to  the  700c/, 
or  by  relation  extend  to  the  1500/.  like  wife. 
.  This  is  not  quite  fo  clear,  but  I  am  however  of  opinion  that 
the  forfeiture  extends  to'  both :  nor  can  I  make  any  other  con- 
flru6lion,  without  contradi61:ing  the  teftator's.  own  intention, 
and  making  the  court  contradi£l  themfelves. 

For  the  teftator's  putting  the  two  fums  in  different  claufes, 
was  on  account  of  the  gift 'of  the  produce  of  the  1500/.  flock 
to  his  brother  during  his  life,  or  otherwife  he  would  have  thrown 
the  whole  into  one  claufe. 

The  original  proportion  would  hat^e  been  a  divifion  into  fe- 
venths,  but  is  different  when  one  or  two  or  more  of  the  devifees 
marry  luit/jout  conjeni^  and  therefore  the  proportions  arife,  and 
are  to  be  regulated  by  the'feveral  contingencies  as  they  happen. 
C  6*20  3  The  word  matwery  as  has'  been  "rightly  argued,  takes  in 
every  thing. 

To  one  for  life,  Suppofc  an  cf^atc  be  limited  to  one  fbr  life,  and  to  B.  on 
and  to  ^.  oncer-  certain  conditions  and  re{lri<3:ion^,  and  to  C.  m  forma  pradicfa. 

tain  conditions  ,r  •   ...  ,  ,       ^  » 

and  reftriftions,  this  Vv'ill  take  m  cvcry  condition  and  reltnttion  m  the  preceding 
and  to  c.  i«/omtf  limitation  to  B.  this  expreffion  may  ^be  found  in  conveyances 
tak/iflvr^y^  to  t^^^^  ^'^y?        ^^^y  commonly  in  admittances  to  copy- 

condition  and  holds. 

'rfceSn? Hmi^*^  ^^^^  ^^^^^  ^'//c^/^/?  Will  be,  what  are  the  Oiares  and  proportions 
utioa xq'bI^^'  the  feveral parties  claiming  under  this  forfeiture  are  to" take. 

Mrs.  Cajfandra  Graydon  was  married  on  the  2ph  of  julyt  and 
P^/^T  the  next  day. 

It  is  infilled  .by  Peter^s,'  c6uhfel,  that  he  is  intitled  to  a  fhare 
in  C^Wr^'s  forfeiture.      .   '         .  '  .. 

It  would  be  very  extraordinary  that  Peter  by  marrying  wlthsiit 
confent  ftiould  forfeit  his  own  fortune,  yet  take  advantage  of  the 
very  fame  offence  in  his  fifter  which  he  had  committed  himfelf. 

See  the  claufe  in  the  will,  begliining  with,  and  hi  cafe  a?iy  of 
thefaid  children ppuld  die,  t^c.  ihe  jhareor pares ^  ^r.  ' 

What  is  the  rrieaning  of  the  ivoxds  JJSare  or  Jljares  ?  Why 
the  whole  that  ihe  children  toll  be  intitled  to,  as  well  the  ori- 
ginal as  the  contingent  portions,  ifhall  go  and  be  tratisferred,  ^Cm 
and  this  brings  it  to  the  cafe  of  Mr.  Bcndyp  in  Wrottejley  verfus 
Wrottejley^  wjiere  I  determined  in  the  fame  manner  on  the  word 
;  'portion^  vvhich'  is  hot  at  all  Yhore-  general  than  the  word  Jhare  in 
,  the  prefent  cafe. 

*'  And  did  thereby  alfo  give  to  his  faid  executors,  i^c.  in  truft 

to  transfer,  k^c,  to  be  at  their  refperfive  ages  of  twenty-one 
*  years  or  days  of  marriage-,  they  marrying  ivith  the  cofifent^  <^ cJ* 


m  the  Time  of  Lord  Chancellor  Hardwicke.  6tt% 

It  is  faid  this  is  ?>  condition  not  annexed  to  the  age  of  21,  l)Ut   Chavkcy  v, 

cr-^^p.-a  to  the  d,iy  of  marriage  only.  G^avdon. 

if'Jiey  :i  „  ,ry  without  confent  before  21,  the  condition  is 
broLu  -nd  it  v/r  f^e  intention  of  the  teftator,  that  there  fliould 
be  no  n 'w  tim.  vv...ch  fboiild  arife,  but  the  legacy  to  be  abfo- 
lutely  goiie. 

Therefore,  this  r-''ang  a  forfeiture  of  the  whole  avoids  the 
abfurd  conilru^lioii,  that  they  may  take  advantage  of  the  very 
fame  breach  of  condition  which  tl.cy  have  been  guilty  of  them- 
felves. 

As  to  the  point  relating  to  Gabriel ^  1  am  of  opinion,  as  he    f  621  ] 
attained  his  age  of  21,  that  it  vefted  in  him,  notwluiftandiiig  he  wherz  cither 
died  before  the  contingency  of  his  brother  and  (liter's  marrying  ^^"^j^^^^'^^f^"^^ 
without  confent  happened,  and  therefore  his  reprefentative  is  upon^a  condn- 
€qually  intitled  to  a  fhare  of  the  forfeiture  with  the  other  chil-  gency,  and  that 
dren,  as  that  fadl  has  taken  place,  and  the  dying  hefore  makes  contingency  does 
no  difference,  for  where  either  real  or  perfonal  eftate  is  given  the  life-time  of 
upon  a  contingency,  and  that  contingency  does  not  take  cnl;ch  the  iiril  devifee, 
in  thelrfe-time  of  t.he  Erfh  devifee,  yet  if  real  his  heir if  perfonal  \l^^^l^ri2l 
his  executor,  will  be  mtitled  to  it  5  for  though  in  law  a  poilibility  his  executor, 
is  not  affignable,  yet  in  equity,  where,  it  is  done  for  a  valuable  '^'^}-  intitlei. 
confideration,  it  has  been  held  to  be  affignable,  and  tranfmiffible 
to  the  reprefentative  of  devifee.    Fide  Higden  verfus  VVill'mmfon^ 
3  P.  Wms,  132  (i). 

Lord  Chancellor  declared  Chauncy  and  his  iL'ife  v^'ere  intitled  to 
one  fifth  part  of  the  portions  fo  forfeited,  We fl em  and  his  wife 
to  another jifthy  Small  and  his  wife  to  2,woih.QX  ffth  (2),  and  one 
of  the  defendants,  the  executor  of  G^(Jt/V/  the  younger,  to  an- 
othcx  ffih. 

The  fhare  of  Gabriel  under  the  will  (3),  his  Lordfhip  faid, 
muft  be  devided  into  fx  (hares,  and  the  forfeiting  cliiidren  muft 
take  equally  in  this  with  the  others  (4)* 

(1)  Sec  Bates  V.  Dandy  J  ajite  20%.  (3)      /^nd  as  to  the  proportion  of 

(2)  Rene  to  one  other  fifih,  and  the  forfeited  /hares  fo  veiled  in  the 
Elizabeth  Sinall  to  one  other  fifth  as  *'  faid  admin ilbatrix  of  Gabriel  Tahour^ 
adminiflratrix  to  Gabriel  the  fon :  fubjed  din  the"  fon.'* 

to  be  diitributed  as  part  of  the  perfonal       (4)  Reg,  l,ib,      1742.  fol.  673. 
cHate  of  Gahr.iul  ^{ahourdin  the  fou»  -  ' 


AriQUy    July  21  y  1743*    Rehearlngs,  Cafe  344. 

IN  decrees  to  account  before  a  Mafter,  formerly  there  was  a  AMafterintak- 
claufe  in  it,  that  if  there -Hiould^be  ^7«;)>,y^mV//  matter^  in  jjjf ''J^!^^)*";^'; 
taking  the  account,  the  Mailer  might  ftate  it  fpecially,  but  de-  maLr^,'tii{ugh 
crees  now  are  down,  up  witho.ut  this  chule,  and  a  Mafter  may  he  has  no  ex- 
^'^X'^fpecial  matter,  miv^iihfanding.  .  ?rc:!.' ^c' dccL 

"  .  to  do  ic. 
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Cafe  345*         Faul  verfus  Bivchy  July  2I>  i^^/i^iy  Jfood  for  Judgment, 

W^re  a  factor  riT^  W  O  perfons  who  are  now  bankrupts  hired  a  fhip  of  the 
'^enrfor'thfhire  ^  plaintifF  at  the  rate  of  48  /.  a  month,  and  executed  a 
S^a'fii'pVith  ^tbi  ^karter-party^  by  which  the  goods  to  be  put  on  board  were  made 
mu/tery  on  his  Hable  to  the  plaintifF :  fome  merchants,  who  Uve  in  the  W eji 
•wn  account,     Indies,  loaded  this  fliip  with  goods,  and  allowed  the  bankrupts 

for  4.8/.  a  month,  ^i.V.ri  i.ri  *  ^ 

and  no:  or.  the     ^"Cir  faCiors  9/.  a  ton  tor  the  carriage. 

par:  of  ;he  iner- 

chants  his  principals,  they  are  not  liable,  mr  their  goods  put  on  b»trd,  to  fatisfy  the  Mafter's  demand, 
but  they  arc  liable  to  pay  the  fadtor  the  freight  for  the  cargo  }  and'*' as  he  wat  bound  by  the  charter- 
party,  which  gave  the  malter  x  fpecific  lien  on  the  goods,  he  has  a  right  to  be  paid  in  the  firft  place, 
before  the  affignees  of  the  fador  under  a  commifiion  of  bankruptcy  againft  him,  who  ftand  only  in  the 
jiaee  of  the  Iwnkrupt. 

The  plaintifF  infifls,  that  as  the  bankrupts  are  not  able  to  fa- 
tisfy him  the  whole  hire  of  the  fliip,  that  the  merchants  are  liable 
to  do  it  in  refpedl  of  their  goods,  which  are  bound  by  the  char- 
ter party. 
£  622  }        Lord  Chancellor, 

Two  queftions  arife  in  this  cafe,  the  firfl:  between  the  plaintifF 
and  the  afhgnees  of  the  bankrupts  5  and  the  fecoi^^d  between  the 
plaintifF  and  the  defendants  the  merchants. 

As  to  the  ajftgnees,  the  queftion  is,  Whether  the  charter- 
party  is  fuch  a  fpecific  lien  on  the  goods  as  to  pay  the  plaintifF, 
or  whether  the  right  is  in  the  ajftgneesy  and  the  plaintifF  fhall 
come  in  only  as  a  creditor. 

I  am  of  opinion  that  the  right  is  in  the  plaintifF,  for  as  the 
bankrupts  themfelves  are  bound,  of  confequence  the  ailignees 
are  who  (land  in  their  place  ( i ). 
^  But  what  fecms  to  be  of  great  confequence  to  merchants  in 

general,  is,  Whether  th«  cargo  is  further  liable  to  make  up 
the  deficiency  to  the  plaintiff  upon  what  is  due  to  him  for 
freight. 

Firfl:,  Wliether  it  is  liable  under  the  general  law  of  mer- 
chants. 

As  to  the  general  law,  the  cargo  is  no  doubt  liable  to  pay  the 
freight,  or  the  expence  of  carrying  the  goods. 

What  occafioiis  the  difliculty  is,  that  the  48  /.  a  month  is 
termed  for  the  freight  of  the  goods  :  but  improperly,  for  it  is  ra- 
ther for  the  hire  of  the  fliip,  the  bankrupts  being  at  full 
liberty  to  put  in  what  mafter  they  pleafed,  and  alio  the  mari- 
ners. 

In  AToIIoy  dejurc  markimo,  ^^6*fL'c»  9.  it  is  fald,  If  a  fa£lor 
enter  into  a  charter-party  with  a  mafter  for  frei^^htment,  the 
contrai^.l  obliges  himj  but  if  he  lades  aboard  generally,  the 
goods,  the  principals,  and  the  lading  are  made  liable,  and  not 
the  faclor,  lor  the  frcightment." 

Now  the  prefciit  cafe  is  ilroiiger:  the  bankrupts  the  factors 
enter  into  tiie  contract  for  the  hire  of  tlie  fhip,  and  the  mer- 


(1)  je-vjfon  V.  Mouljbn,  anti  420. 


chants 
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chants  enter  into  a  contra£l  only  for  the  freight  of  the  goods ;  and  Paul  v. 
is  like  the  cafe  of  a  common  carrier,  where,  if  a  perfon  loads  his  ^'^^ch. 
waggon,  the  goods  are  liable  to  pay  him. 

The  next  confideration  is,  Whether  the  bankrupts  themfclves, 
by  virtue  of  the  charter-part'^ ^  can  bind  the  goods  of  the  merchants 
to  anfwer  the  freight. 

I  think  not. 

The  merchants  are  no  doubt  liable  to  pay  the  bankrupts  the     [  6313  ] 

freight,  but  it  would  be  very  hard  to  m^lke  the  goods  liable  to 

fatisfy  the  plaintiff's  demand. 

Confider  what  a  fa£tor  is.    Molloy^  in  the  book  juft  now 

cited, 493, y^t".  I.  fays,  "  A  factor  is  r.  fervant  created  by 
a  merchant's  letters,  and  taketh  a  kind  of  provifion  called 
fa£lorage ;  fuch  perfons  are  bound  to  anfwer  the  lofs,  which 
happens  by  overpalhng,  or  exceeding  their  commilFion  ;  but 

*^  fimple  fervant  or  apprentice  can  only  incur  his  mailer's  dif- 
pleafure."  " 

Where  a  factor  becomes  bankrupt,  it  has  been  held,  if  the  If  a  faftor  be* 
merchants*  goods  are  not  mixed  with  his  own,  they  ftiall  go  to  anJ^^hg^^e"-^^* 

the  merchants.  chants' goods  are 

not  mixed  with  his,  they  fhall  have  them. 

The  bankrupts  made  an  agreement  with  the  mailer  on  their 
own  account,  and  not  on  the  part  of  the  merchants,  and  there- 
fore the  merchants  are  not  liable.  Otherwife  they  would  be  in 
the  hardeft  cafe  imaginable,  for  they  would  be  liable  to  any 
private  agreement  between  the  occupiers  of  a  lliip,  and  the  ori- 
ginal owners  of  it. 

A  perfon  that  lets  out  his  fhip  to  hire,  ought  to  take  care  that  -vvhoeverletshU 
the  hirer  is  a  fubftantial  man,  and  fufficient  to  make  good  the  ihiptohire,mufi: 
hire,  and  it  is  his  bufmefs  to  look  into  this,  and  if  the  perfons  take  care  the 
who  hir^  are  not  competent,  the  mafter  muft  fufFer  for  his  tbT^for^f  h^^b» 
jiegle6l,  not  competent, 

the  mafter  muft  fuffer  for  his  negle<5^. 

Whatever  hardlhip  therefore  may  be  on  one  hand,  to  the 
perfon  who  lets  out  to  hire,  the  hardihip  is  much  greater  on  the 
other  fide  ;  and  what  gives  an  additional  weight  to  the  mer- 
chant's cafe,  is  the  great  confequence  this  is  to  trade  in  general. 

It  is  faid  that  fome  of  the  defendants,  the  merchants,  were 
indebted  to  the  bankrupts,  and  therefore  they  might  detain  the 
goods  to  pay  themfelves,  and  that  by  the  charter-party  the  plain- 
tift-ftands  in  rhe  place  of  the  fa£lor,  and  has  the  fame  lien  on 
tliefe  goods. 

A  faElor  may  detain  goods  to  pay  cuftoms  in  any  place,  or  for  To  pjiy  cuftoms, 
falvage,  but  more  doubtful  as  to  any  other  pretence.  Vhie  Wifi'  ^l^^/^^^H*  * 
imn  verfus  Vandeput^  %  Vern,  $^03.  tain  good/. 


Vol.  ir. 
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Cafe  ^45,  Waller  \cx(>^^  Jadfofii  July  22,  1743  (l). 

1  Wiif.24.S.C.  ^^"T^  H  E  queRioiis  in  this  caufe  arofe  out  of  the  following  will 
Thfpeifonat^'  i  of  Beaupve  Bell,  who  was  indebted  to  the  plaintiffs  upcm 
cftacc  under  j?.'s  bond,  and  ftifcd  in  fee  of  lands  in  CambridgeJJnrey  Norfolk,  and 
v/iii  paiiea  as  a  L'mcoluJJnre,  to  the  amoant  of  I ^00  L  per  anminiy  and  poffelTed 
tf  the^execu-^        ^  confiderable  perfonal  eftate. 

trixes,  and  ihaii        I  will  that  all  my  cftatc  in  the  county  of  Lincoluy  or  a  fuffi- 
not  be  applied  m  cc  clent  part  thereof,  be  fold  as  foon  as  my  executrixes  conveni- 
the  reid  eita^e.    "  ently  can,  for  the  payment  of  my  lawful  debts  and  the  legacies 
hereafter  mentioned,  and  the  expence  of  my  funeral,  which  I 
leave  to  their  difcretion  :  I  give  to  Mrs.  Emma  Marpall  one 
annuity  or  yearly  rent-charge  of  200  /.  to  be  raifed  out  of  all 
my  eflate  not  here  after  otherwife  engaged  in  the  county  of  iVor- 
folk,  to  be  paid  her  half-yearly.'* 

Then  he  gives  feveral  fpecific  legacies  ar^d  a  miniature  pic- 
ture, and  feveral  prints  to  Ema  MarfialL 

Laftly,  I  appoint  the  abovementioned  Emma  Marjhall  and 
*^  Dorothy  Beaupre  joint  executrixes  of  this  my  will,  written  with 

my  own  hand  this  i^  th  of  December,  1740." 

On  the  21  of   174I)       teftator  added  thefe  words  to 

*^  his  wiil :  And  I  give  and  devife  to  them  all  my  perforral 
"  eftate  not  herein  before  devifed ;  and  then  executed  it  over 
<^  again  in  the  prefence  of  three  witneffes,  whofe  names  ap- 

pear  under  it." 

A  bill  has  been  brought  by  the  plaintiff  and  other  bond  cre- 
ditors of  the  teftator,  again  ft  Mr.  Jaclfon,  who  married  Dorothy 
Beaupre,  one  of  the  executrixes,  and  iiktwife  heir  at  law  to  the 
teftator,  and  agninjl  Emma  Marfljall  the  other  executrix,  to  fet 
forth  the  teftator's  perfonal  eftate  poffeffed  by  them,  and  for  ad- 
miniftring  of  affets  fufficient  to  pay  the  plaintiffs,  and  for  the  fale 
of  the  Lwcolnjlxire  eftate. 

The  principal  queftion  was,  w^hether  the  perfonal  eftate  ought 
in  favour  of  the  heir  at  law  to  be  applied  in  exoneration  of  the 
real  eftate.  ^ 

Lord  Chancellor, 

That  the  perfonal  eftate  is  to  be  applied  for  the  payment  of 
debts  in  the  firft  place,  is  the  general  rule,  and  it  is  as  certain 
that  a  teftator  cannot  as  againft  his  creditors  exempt  the  per- 
fonal eftate. 

[  625  ]  ^^^^  againft  his  heir  at  law,  or  the  devlfee  of  his  real  eftate, 
lie  may  fubftitutc  tiie  real  in  the  room  of  the  perfonal  eftate,  and 
charge  the  debts  upon  another  fund,"  which  is  not  in  its  nature 
primarily  liable. 

There  are  feveral  different  ways  of  giving  real  eftate,  fubjecl  to 
his  debts. 

A  teftator  may  do  it  by  a  devife  of  the  real  eftate  for  a  term 
for  years,  in  ord-r  to  pay  the  debts  j  or  he  may  do  it  by  way  of 


(1)  R^:^,Lih,B.  1742.  fol.  569. 


charge, 


ed, 
e  are 
s. 
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cKdrge,  and  let  it  defcend  upon  the  heir  at  law  :  or  he  may  do  It    Wai.icer  v. 
by  dire£lion  only,  without  devifing  it  over.  Jackson, 

But  let  him  do  it  by  either  of  thefe  three  ways,  (of  which  do- 
ing it  by  way  of  charge  is  much  the  ftrongeft),  yet  neither  of 
:hem  fhew  the  real  eftate  is  to  be  primarily  applied. 

For  if  a  mart  devifes  real  eftate  by  way  of  truft,  cither  to  be  Though  a  real 
bid  for  a  term  of  years,  or  the  inheritance  to  be  fold,  if  he  has  eftate  be  devlfcd 
lone  nothing  to  exempt  the  perfonal  eftate,  it  fiiall  be  primarily     be  fold,  yet 

iable(l).  ^  y  .fatellatorhas 

*    '  0      '  done  nothing  to 

exempt  the  perfonal,  it  fhull  be  priaiarily  liable. 

The  general  rule  of  this  court,  though  delivered  fometimes  in  The  rule  is,  pcr- 
ne  form,  and  fometimes  in  another,  is,   that  the  perfonal  t^ttl'^n^^^^ 
ftate  lhall  be  applied,  unlefs  there  be  exprefs  words,  or  a  plain  unkfsthe^ea 
itention  of  the  teftator  to  exempt  his  perfonal  eftate,  or  to  ^^r^^^''  word 
ive  the  perfonal  eftate  as  a  fpecijic  legacy  (2),  for  he  may  do  this,  Uon\^f fhe'Sal 
s  well  as  give  the  bulk  of  the  real  cjlate  by  way  of  fpecific  le-  torto  excrr.pnt, 

acy.  *  or  to  give  it  as  a 

Therefore,  in  the  prefent  cafe,  there  muft  be  a  manifeft  plain 
Itention  in  this  will  to  exempt  his  perfonal  eftate. 
And  I  am  of  opinion  there  is  fuch  a  manifeft  plain  intention  to 
ive  the  perfonal  eftate  as  a  fpecific  legacy  to  his  executrixes, 
id  to  exempt  it  from  his  debts. 
See  the  devife  of  his  LincolnJJjire  eftate. 

After  giving  feveral  fpecific  legacies,  he  fays  laftly,  I  appoint 
e  abovementioned  Emma  MarJIjall  and  Dorothy  Beaupre  joint 
ecutrixes  of  this  my  will. 

If  the  teftator  had  refted  there,  it  was  only  making  them 
|ecutrixcs,  and  the  perfonal  eftate  would  then  have  been  ap- 
f  I  cable  to  exonerate  his  real. 

But  the  teftator  fome  time  after  adds  thefe  words :  And  I  give 
d  dei'ife  to  them  all  my  perjmal  ejlate  not  herein  before  devifed^ 
d  in  a  formal  manner  re-executes  his  will  :  and  this  I     [  6^6  ] 
ift  take  take  notice  of,  as  it  muft  be  made  part  of  the  pro- 
te» 

This  is  an  extreme  ftrong  circumftance  to  fhew  the  inten- 
n  of  the  teftator,  and  indeed  unfurmountable,  and  a  much 
onger  cafe  than  if  inferted  in  the  will  when  firft  executed  ; 
t  if  inferted  at  firft,  I  fliould  even  have  thought  it  a  ftrong  cafe 
exemption. 

i)  So  Gon;jer  v.  Mead,  Pre.  Cha.  2.  (2)  So  Adams  v.  l/Ieyrick,  i  Eq.  Ao^ 
W«  V.  Smith,  Pre.  Cha,  456.  Fiencb  271.  pi.  13.  Eamfield  v.  U^yndham,  Pre, 
Jjtche/ler,  2  Vern.  568.  StapUton  v.  Cha.  loi.  Wainri^ht  v.  Bendhuceiibid, 
vtlle,  Ca.  temp.  r.  208.  Ha/le^ood  451.  Stapleton  y.  Colville,  Ca.  tcmo'Talb. 
Vf3^-^-325-  Ferreyesw.  Robert'  202.  Phipps  \,  Anfiejley,  ante^^S.^  Bkki 
Bunb.  302.     Brudenel  v.  Boughton,    nell  \.  Page,  ante  7g.    Arte ap er  \ .  Mayer ^ 

^■'273.    Bridgman^.  Dai^e,  poji.  ^voh     1  Pro.  Cha.  Rep.  i^^j^.     H^ebb  \  Jones 
.     Lord  Inchiquin  v.  O'Brien,  i  ^1/.    2  Bro,  Cha.  Rep.  do.     See  Galton  w  Han^ 
Amb.  33.  i>.  C.     1  Bro.  Cha.  Rep,    cod,  ante  439.  note  1.     Wnor  v,  //'/Vi- 
.  S.  C.    Sarrrvjdl  v.  U^ah^  1  Bro,  Jiead,  3  Bro.  Cha,  RM.627, 
.  Rep.  144. 

I'  P  2  The 
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v/AtKER  V.       The  additional  words  upon  the  republifhing  the  v/iil,  do  not 
Jackson.     j^ean  what  the  teftator  had  before  fpecifically  devifed  out  of  the 
perfonal  eftate. 

A  provlfion  out  Making  a  provilion  out  of  his  real  eftate  for  one  executrix, 
of  the  real  eftate         not  bar  her,  neither  will  the  fpecific  le^jacies  riven  to  one 

iOr  one  execu-  o  o 

trix  will  not  bar  executtix  bar  either  of  the  refidue  in  the  perfonal  eftate,  for 
her,  neither  will  they  are  put  in  to  give  one  a  preference  of  the  other  (i),  and  to 
g^vel^toofe'i'b^^^^  dlftinguifh  their  two  cafes,  for  he  intended  Mrs.  Marjhall  {hQ}x\d. 
either  of  the  re-  havc  particular  parts. 

fidue  in  the-  per- 
fonal eftate,  buC  are  put  in  only  to  give  one  a  preference  of  the  other. 

As  the  will  ftood  orginally,  the  executrixes  would  have 
had  very  little  benefit  from  it,  and  therefore  upon  the  re- 
execution  the  teftator  threw  in  this  claufe  to  give  them  the 
perfonal  eftate  by  way  of  fpecific  legacy ;  when  this  circum- 
Itance  is  confidered,  the  cafes  already  adjudged  are  not  fo 
ftrong  as  the  prefent.  Adams  verfus  Meyrick,  Eq,  Cof,  Mr,- 
1']i.at  the  RoUsy  was  a  much  weaker  cafe*:  thofe  cafes,  v/here 
reft  and  refidue  are  given  by  will,  are  the  weakeft  of  all, 
and  feveral  cafes  upon  thefe  words,  where  it  has  been  held 
that  the  perfonal  eftate  is  not  exempted  from  payment  of  debts 
in  the  firft  place. 

Atcftatoimiy  It  is  no  objection  here,  that  the  perfons  to  whom  it  is  de- 
th-^--rf"nal"'°'^  ^^^^^  made  executrixes,  for  a  teftator  may  give  an  executor 
eftate,  ale-  the  perfonal  eftate  as  a  fpecific  legacy  exempt  from  debts,  as  well 
gacy,  and  ex-     as  to  another  perfon. 

empLhom  debts.  The  words  debts,  legacies,  and  funeral  expences,  are  only 
words  of  ftile,  and  no  weight  to  be  laid  upon  them.  Bradyjij 
verfus  Life  the  30th  of  November y  1732,  was  not  fo  ftrong  as 
this,  nor  Hall  verfus  Broker,  Gilbert  y^*  Stapleton  verfus 

Cohilly  Trin,  T,  173.6  (2),  there  was  only  a  power  given  which 
fpeaks  moft  ftrongly  that  it  was  intended  merely  in  aid  of  the 
perfonal  eftate. 

[627  ]      -The  cafe  of  Bampfield  vtr(us  Wmdhatn,  Free,  in  Chan.  loi. 

and  Wainvjrighl  verfus  BendloiveSy  2  Fern.  718.  do  not  come  up 
to  this,  but  are  much  weaker  than  the  prefent. 

Upon  the  whole,  a  ftronger  circumftance  cannot  be  than 
the  republiftiing  his  will,  and  an  alteration  from  what  it  w^as 
before-,  and  unlefs  it  is  conftrued  to  be  his  intention  to  ex- 
empt his  perfonal  eftate  in  favour  of  the  executrixes,  the  words! 
are  fruitlefs  and  vain,  and  do  no  more  in  their  favour  than  the} 

(1)  Vide  Blinkhorn  v.  FeaJi^  2  Vef.  27.    /-oy?.  3  vol.  226. 
Wilfon  v.  Ivat,  2  Fef.  166.  note  1.     i         (2)  Ca.  tanp.  Talh.  202.  S.  C. 
Cox's  P.  IV,  550.     Houthcot  v.  H^atfou,  372,  pi.  2 1 .  S.  C. 

*  A.hy  will  gave  feveral  pecuniary  legacies,  and  after  devlfes  lands  to  truftees, 
truft  that  they  do  and  iball  by  mortgage  or  fale  pay  his  debts,  legacies,  and  funeral  ex 
pences;  then  devifes  all  his  goods,  chattels,  and  houfliold  ftuft  in  fuch  a  houfe  to  B\ 
and  then  goes  on  iji  thcfo  words  :  ylll  the  rejl  and  refidue  of  my  perfonal  ejlate  1  gh'e 
dcvife  fo  my  nifs,  ivhom  I  make  jolt  executrix.  Sir  Jojeph  Jekyll  held,  that  the  refidu 
of  the  perfonal  eftate  belonged  to  the  wife  as  a  fpecific  devife,  and  that  the  words  we 
to  be  underftood,  the  refidue  of  what  he  had  not  before  particularly  devifed,  not  thi 
refidue  after  debts  paid,    Adams  verfus  Meyrick  at  the  Rolls,  Hlii.  T.  1724. 

Q  will| 
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will,  as  it  originally  flood  would  have  done  before ;  therefore    v/atker  v. 
thefe  words  cai»  have  no  other  {jgnification  than  to  exempt  his  I^^'^^^^* 
perfonal  ellate. 

The  real  eflate  was  by  his  Lordfhip  decreed  to  be  fold,  or 
a  fufficient  part  thereof,  for  the  payment  of  the  teftator's  debts. 


Morris  and  Elizahdh  his  Wife  verfus  Burrows  and   others^    Cafe  347. 

>6'  26,   1743-  zEq.Caf.  Abr. 

272.pl.  39.S.C. 

TH I S  caiife  comes  on  now  for  further  directions  after  the  l^'r^  heard  be- 
Mafter's  report,  and  it  is  upon  this  cafe  :  fore  Lord  Hard- 

A       ^  ■  ^  ivicke  on  the  3d 

cf  February, 

l/'37'    (See  the  cafe  fully  ftated  in  Trac^  Jtkyni\  RcfsrtSf  1  vol.  399). 

yphn  Biirroius  at  his  death  left  iflue'five  children,  the  plaintifF  a  freeman  of 
Elizabeth  Gyles  TiuA  John  znd  Mary  married  to  JVcollaJlony  2Lnd  Lordonhywill 
Ann  to  Ed^vard  Rofe,  which  Gyles^  John^  Mary  and  Ann  were  trdi"ofrof  7l 
advanced  by  their  father  in  his  life -time.  ctetasweil 

the  orphanage 

as  the  teftamentai-y  part ;  where  fome  of  the  children  fhall  eleft  to  abide  by  the  cuftom,  and  others  to 
take  by  the  will^  their  [ham  of  the  orphanage  fart  pall  tiot  accrue  to  that  part,  but  pall  go  according  to  the 
difpoftion  of  the  father. 

He  by  will  gave  legacies  to  all  his  children,  and  to  other 
perfons,  and  the  refidue  of  his  eftate  real  and  perfonal  he  gave 
to  his  fons  John  and  Gyles ^  and  his  daughters  Mary,  Elizabeth y 
and  AnnyXhtix  heirs,  executors  and  adminiftrators,  equally  to  be 
divided. 

The  teftator  died  on  the  7th  of  Ocloher,  1732,  leaving  iflue  as 
aforefaid,  and  Gyles  Bifrroius  alone  proved  the  will,  and  poffelTed 
his  perfonal  eftate,  which  was  more  than  fufficient  to  pay  the 
teftator's  debts. 

The  plaintiff's  counfel  at  the  hearing  of  the  caufe  argued, 
that  the  teftator  being  a  freeman  of  London,  and  leaving  fuch 
iffue  as  aforefaid,  had  not  power  to  difpofe  of  his  perfonal  eftate 
by  his  will,  but  the  fame  ought  to  be  diftributed  according  to  the 
cuftom  of  the  city  of  London,  and  the  teftator  having  given 
•jpl'd'intiff  Elizabeth  no  more  than  900/.  on  her  marriage,  which 
is  far  Ihort  of  what  he  gave  the  reft  of  his  children,  and  not 
having  by  his  will  advanced  her  equally  with  his  other  chil- 
dren, infifted  the  will  ought  to  be  fet  afide. 

The  defendants  infifted  that  the  tefta'-sr  and  the  plaintifF  [  628  ] 
Elizabeth  before  her  marriage,  togetlier  with  George  and  Fhillis 
Burroivsy  two  other  children,  before  the  teftator  became  a 
freeman,  entered  into  aa  agreement  with  him,  whereby  they 
did  releafe  their  right  to  any  part  of  his  perfonal  eftate  by  the 
laid  cuftom. 

The  plaintiffs  brought  the:ir  bill  to  fet  afide  the  agreement 
and  the  will,  and  tliat  Gyles  Burroius  may  account  with  tlie 
pinintiiTs  for  teftator's  pt?vibnai  eftate,  and  that  plaintiffs  may 
bring  their  advancement  into  hotch-pot,   and  be  paid  their 
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N<,  |>cr?"in  carj 
tJfkt  by  4  wilij 
anil  at  Jic  i.uuo 
time  do  any 
thing  tha.  ih  til 
dtih-oy  llie  will. 


CASES  Argued  and  Determined 

CiiftoniTiry  fliares  of  the  teftator's  perfonal  eflate,  and  of  t^e 

dead  man's  part. 

The  caiife  was  heard  the  3d  of  Fehruarjy  1737,  at  which 

time  his  Lordfhip  decreed  the  agreement  to  be  voluntary, 
and  under  the  circumftances  of  the  cafe  ought  not  to  be  con- 

^*  fidered  as  binding  between  the  teflator  and  his  faid  children, 
and  that  the  plaintiffs  are  intitled  to  their  cuftomary  fhare 
of  the  orphanage  part  of  thp  teflator's  efhate,  which  is  a 
moiety  of  the  clear  perfonil  ellate  ;  but  that  the  plaintiffs 
eledling  to  claim  by  the  cuftom,  are  not  to  have  any  benefit 
by  the  will ;  and  that  the  defendants  Gyles  Burroius,  John 
Burrows,  Alary  WoolIaJlo?iy  and  Jnn  Rofe,  the  children  of  the 
teilator,  were  to  be  at  liberty  to  make  their  ele^fion,  whether 
they  will  take  by  the  will  of  the  teftator,  or  by  the  cuflom  of 
London." 

The  defendants  Afary  Woollajlon  and  Ann  Rofe  have  not  yet 
.under  the  decree  made  their  ele£lion,  whether  they  take  by  the 
.will  only,  or  by  the  cuftom,  becaufe  they  do  npt  kno^v  what  will 
be  the  confequence  of  fuch  election. 

Lord  Chancellor, 

Xbe  queflion  is,  Whetlier,  when  fome  ele£l  to  abide  by 
the  cuftom,  and  others  to  take  by  the  will,  the  fhares  of  ^he 
latter  fliall  go  among  the  others,  or  go  according  to  the  will. 

I  thought  at  firft  that  it  fliould  go  according  to  the  will ;  but 
no  cafe  being  cited,  and  it  not  appearing  to  have  been  confidered 
on  the  part  of  the  plaintifls,  I  was  y/illing  to  give  them  time  to 
look  into  cafes,  and  hear  what  could  be  alledged  in  their 
favour. 

Mr.  Chute  cited  a  cafe  of  RavJ'iufon  verfus  RawU?ifon  before 
Lord  Har court  the  8  th  of  July  1 7 14  ( i ).  There  a  freeman  had 
nine  children,  of 'whom  one  chofe  to  abide  by  the  cuftom,  the 
other  by  tlie  will  :  Lcrd  Chancellor  decreed  that  child  one  ninth, 
and  the  other  eight' ninths  of  the  perfonal  eftate  to  be  fubjed  to 
the  difpofition  of  the  teftator's  will. 

'iliis  cafe  has  been  generally  citccl  to  fliew  the  cuftom  is, 
that  (vyhen  a  wife  is  compounded  v/ith)  the  orphanage  is  one 
moiety,  but,  according  to  Mr.  Chute's  ftate  of  it,  it  is  a  cafe  in 
point.  I  think  it  agreeable  to  the  reafon  and  equity  of  the  thing, 
and  that  the  prefent  cafe  diifers  entirely  from  the  cafe  of  a  v/ifo 
ponipoundecl  with, 

lit  (lie  cafe  of  Toiunfcnd  v.erfijs  Tofytif^'fid,  Lord  Talbot's  opi- 
nioii  .'^^■^.vr;;:/(;  feemed  to  be  the  fame  way  •,  though  this  point 
happened  not  to  b'^  material,  as  the  elec^ipn  was  not  made  there, 
^)nd  fo  y/as  not  mentioned  in  the  decree. 

This  is  a  quedioii  not  of  the  cullom,  but  depending  on  the 
equity  of  this  court,  v/ldch  js  th  u  no  perfon  fliall  take  by  *-he 
will,  and  at  the  fame  time  do  any  thing  that  ftiall  deftroy  the 
will  (2).    '  • 

Where 


(i)  S.  C.  cited  Pre.  C^a.  537.  poj. 


(2)  Xys  v.  Mordc.untt  2  Fern.  981. 
Streaifuld  v.  Streatjicld^  Ca.  temji.  Tatb. 
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Where  a  father  has  only  difpofed  of  the  teftamentary  part,  they    MouRn  v. 
may  take  both;  but  where  he  has  taken  upon  him  to  difpofe  of*  ^"^J^^ws. 
both,  they  cannot,  becaufe  it  is  Inconfiftent,  and  muft  one  way  '^'^^  children  of 
or  other  break  in  with  his  difpofition.  Hu^TJih  ^uns, 

wiicn  the  father 

f  has  difpofed  of  the  teftamcntory  onl/. 

Therefore  T  nnuft  put  them  to  make  their  ele£^ion. 

If  they  clttk  to  take  by  the  will,  it  is  only  a  fubmiClon  that 
their  part  fliall  go  according  to  the  difpofition  of  the  father. 

Now  making  the  (hare  of  the  child  whp  eleifls  to  take  by  the 
will  to  accrue  to  the  orphanage  part,  is,  to  give  it  contrary  to 
that  ele£lion :  it  is  not  diredlly,  but  in  confequence,  letting 
thofe  who  take  by  the  cuflom,  take  benefit  by  reafon  of  the  will. 

But  it  is  faid  that  letting  it  accrue  to  the  orphanage  part,  is 
agreeable  to  other  cafes. 

As  for  example,  that  of  a  wife  compounded  with;  but  this  Trecuftom, 
depends  on  a  different  reafon,  viz.  the  cuftom  which  dividers  the  where  a  wiic  of 
teftator's  eftate,  in  cafe  a  wife  k  compounded  with,  into  two  compounded 
parts,  as  if  there  was  no  wife  (i):  it  has  been  compared  likewlfe  wU,  is  to  divide 
to  the  cafe  of  children  m-ovided  for,  but  this  alfo  depends  on  the      '^^^^^^  '"'^o 

n  *^  ^  two  pans,  as  if 

C'^ftom.  ^  ^  ...     there  was  no 

The  prefect  is  a  cafe  of  children  all  capable  of  taking  within  wife, 
the  cuftom,  and  depends  on  the  eledion  of  the  child,  and  not 
on  the  ad  of  the  father,  which  was  the  cafe  put  by  Mr. 
Brown. 

Is  any  wrong  done  to  the  children  who  take  by  the  cuftom  ? 
No  certainly,  for  they  have  all  that  they  would  have  had,  if  all 
had  taken  by  the  cuftom. 

Therefore,  as  the  whole  depends  on  the  eledion  of  the  chil- 
dren^ and  as  all  might  have  taken  by  the  will  fo  may  an^ 
one,  \ 

The  diftindion  betiveen  ads  of  the  father  and  the  children  is  T  6:jo  1 
plain,  and  the  eledion  being  that  this  part  {hall  goby  the  will,  if 
the  court  was  to  declare  that  this  Okuc  (houkl  go  to  the  orpha- 
nage part,  it  is  contrary  to  the  election  :  and  therefore,  if  there 
had  not  been  a  cafe  in  point,  I  (hoiild  h.ave  determined  it  this 
way  :  and  I  dare  fay  it  was  taken  to  be  fo  at  the  time  of  pro- 
nouncing this  decree. 

Therefore  I  mull  declare  the  ftiare  of  Jnne  Rofc,  who  eleds 
to  take  by  the  will,  accrue^i  to  the  teftator's  eftate,  and  to  go  ac^ 
cording  to  his  wilL 

176.  B(>ughtQn\,  Boitghton,  2  Fef,  12.  v.  Finch,  4  Bro.  Chfi.  Rep.  3^*  ^''de 
Clark  V.  Guije,  2  Fej'.  618.  Unet  v.  et'iam  Htarlc  v.  Greenhaukci  po/i-  3  vol. 
IVilkts^  Amb.  430.  Neiv.mdn  v.  New-  715.  Forreper  v.  Cottony  Ami,  38^, 
7}uni,  I  Bro.  Cha.  Rep.  186.  Macnamara  C:dl\,  Sho'zveil,  Arnh.  727. 
V.  Joi^esy  1  Bro.  Cha.  Rep.  48 1.  Frn/ik  (l)  Vide  Meek  alfc  v.  Ivesy  ante  vol, 
V.  Standijhy  l  Bro,  Cha,  Rep.  588.  BLke  64.  403,  Read  v,  SneJJ,  poji.  644. 
^^Bunburj^  4  Bro.  Cha.  Rep.  zi.  Fimh 
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CASES  Atgiied  and  Determined 


Cafe  348.  ^t(^^  verfus  Lord  Wimlfor  and  others^  July  30,  I743» 

^mchafl'for      HP  ^  ^  defendant  pleads  a  purchafe  of  the  eighth  part  of  rt 
jriuaMeconif-     X    coUiery,  for  a  Valuable  confij^eration,  withciut  notice. 

deration  without 

notice  of  Jie  plaintiff's  title,  it  is  fufficient  to  aVer,  that  the  perfort  Who  conveyed  was  feifed  or  pretended 
to  be  feifed,  when  he  executed  the  purchafe  deeds,  but  where  purchafer  fets  up  a  fine  and  nQn-claIra 
as  a  bar,  he  muft  aver  that  the  feller  was  adtually  feifed. 

Mr.  Noel  for  the  defendant  went  chiefly  upon  the  pofleffion  of 
50  years  in  the  feller  of  this  eftate. 
Lord  Chancellor, 

Where  you  plead  a  purchafe  for  a  valuable  confideration 
l^ithout  notice  of  the  plaintiff's  title,  it  is  fufhcient  to  aver, 
that  the  perfon  vi^ho  conveyed  was  feifed,  or  pretended  to  be 
feifedj  at  the  time  that  he  executed  the  purchafe  deeds ;  but  if 
the  purchafer  fets  up  a  fine  and  non-claim  as  a  bar  to  the  plain- 
tiff's right,  it  is  not  fufEcient  to  aver  that  at  the  time  the  fine 
was  levied,  the  feller  of  the  eftate  being  feifed^  ox  p^etendmg  to  be 
feifedy  conveyed,  t^c,  but  you  muft  aver  he  was  adlually  feifed; 
it  is  not  neceffary  indeed  to  fay  that  he  was  feifed  in  fee,  for  if 
you  aver  he  was  feifed  ut  de  libera  teiiementOy  (5*  fic  feifito  exiflefite 
quidem  finis Je  levavit,  it  will  do  (i). 
A  colliery  IS  a  Though  the  plaintiff's  is  a  legal  title,  yet  he  is  proj)er  in  com* 
for^°an  account"  ^^^^  court,  bccaufc  this  is  not  a  title  of  land,  but  of  a 

maybe  taken  of  colUcry,  whicli  is  a  kind  of  trade,  and  therefore  an  account  may 
the  profits  here,  be  taken  of  the  profits  here  (2). 

The  defendant  fets  up  firff  an  equitable  bar,  and  fecondly  a 
legal  bar. 

To  allow  the  firfl,  it  muft  be  brought  within  the  rules  of  this 
court. 

A  piirchafer's  The  firft  obje£lion  was.  That  there  is  not  a  fufficient  denial 
denying  notice  of  uoticc,  bccaufe  it  is  not  avcrrcd  the  purchafe  money  was 
at  or  before  the   ^^^^^  before  noticc,  but  only  that  the  purchafer  had  no  notice,  at 

execution  ot  the     ^,    ^         ,       .  .  ^      .         r  i      i  i 

dccJsisnotfuffi-  or  betore  the  time  or  the  execution  of  the  deeds. 

cient,  he  muft 

aver  that  he  had  none  at  or  before  the  payment  of  the  money* 

[*63 1  ]       As  it  (lands  upon  this  plea,  the  money  might  not  be  paid  be- 
fore notice. 

And  if  it  be  the  eftablifiied  rule  of  this  court,  that  notice  muft 
neceffarlly  be  denied  at  or  before  the  execution  of  the  deed,  and 
at  or  before  the  payment  of  the  money  ; 

Then  there  is  not  a  proper  averment  here,  and  therefore  I 
•  am  of  opinion  this  denial  of  notice  is  not  fufficient,  unlefs  it  had 

gone  farther,  and  fhewn  that  the  purchafer  had,  no  notice  before 
he  paid  the  money  [3), 

(t)  Vide  Snker  v.  Prrtcha^-d,  ante  389.    pfl.  3  Vol.  262.  Snyer  v.  Fierce^  I  Fef.  232. 
(2)  Fide  Bijhop  of  Winchefter  v.  Knight^         ^  3 )   Fide  Fii^icrald  v.  Burky  ante  397« 
1  F,  I'F.  406.    Jefus  College  v,  BlQeme,    Hardingham  w ,  xsicholls^  f      3  vol.  304. 

Then 
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Then  the  plea  muft  reft  upon  the  other  bar,  which  is  a  mere  Stouy  v. 

egal  one,  and  yet  is  equally  good  in  equity,  as  in  law,  provided  WiNi)so«. 
t  is  pleaded  with  proper  averments. 

If  it  is  a  mere  legal  title,  and  a  man  has  purchafed  an  eftate  If  a  perfon  pur- 

Arhichhe  fees  himfeif  has  a  defeft  upon  the  face  of  the  deeds,  ^^hid^hcfeethaa 

iret  the  fine  will  be  a  bar,  and..not  afFe<£l:  him  with  notice  fo  as  adefeaupon  the 

.0  make  him  a  truftee  for  the  perfon  who  had  the  right,  be-  face  of  the  deed, 

:aufe  this  would  be  carrying  it  much  too  far  5  for  the  defedl  bar  ^for  that 

upon  the  face  of  the  deeds  is  often  the  occafion  of  the  ane's  being  defcftisthe  very 

levied.  occafion  of  levy- 

ing the  fine. 

If  a  man  indeed  purcliafes  from  a  truftee,  and  levies  a  fine,  ^  perfon  vvh» 
he  ftands  in  the  place  of  the  feller,  and  is  as  much  a  truftee  as  a^truft^e^who" 
he  was  ( i) :  fo  in  the  cafe  of  a  grantee  of  a  mortgagee,  though  levies  a  fine,  is 
he  levies  a  fine>  that  will  not  difcharge  the  equity  of  redemp- 

tlOU,  fame  as  to  a 

grantee  of  a  mortgagee,  his  fine  will  not  difcharge  the  equity  of  redemption. 

But  there  are  fines  and  non-claim  that  will  bar,  notwithftand- 
ing  notice  at  the  time  of  levying. 

The  material  objedlion  was  that  the  plaintiff  only  claims  one 
Sth  part,  and  then  it  is  a  fine  levied  by  one  tenant  in  common, 
and  will  not  bar  the  other. 

It  is  fo  in  many  cafes  ;  but  it  will  be  carrying  it  too  far,  to  fay, 
that  a  perfon  in  pofleffion  of  the  whole,  levying  a  fine  of  the 
whole,  fliall  not  bar  (2). 

The  operation  of  a  fine  and  non-claim  is  not  by  turning  it  into  The  operation 
a  right,  but  it  is  by  force  of  the  bar  arifing  from  the  ftatute  of 

1  •  non-claim,  is  by 

non-clauns.  ^  ^  force  of  the  ba/ 

ariling  from  the  ftatute  of  non-claims. 

It  has  been  faid  the  ftatute  of  limitations  will  not  run  againft      f  ^3^  1 
one  jointenant,  or  tenant  in  common,  unlefs  an  adiual  oufteris  if  after  an  oufter 
made  ;  and  to  be  fure  there  ought  to  be  fome  oufter;  but  if  after  t  ^^^Z-^^!-^!^^ 

r    -I        n  •  '  •  •  tenant  m  com- 

fuch  oufter  a  tenant  m  common  or  jointenant  continues  in  the  mon  or  jointe- 
pofieflion  of  the  whole  for  twenty  years,  it  is  a  bar  (2),  ^^^^ continues 

c    •     ^i.        r     r      r  j  i  •      u  .     ^  in  pofielTion  of 

00  m  the  cale  01  a  nne  and  non-claim  by  one  tenant  in  com-  the  whole  for  2« 
men,  it  will  bar  his  companion,  or  him  who  claims  a  fhare,  years,  it  is  a  bar. 
if  he  does  not  call  the  perfon  levying  to  an  account  of  the  profits, 
for  this  has  always  been  admitted  to  be  evidence  of  an  actual 
oufter. 

Another  objedlion  has  been  made,  That  it  could  not  be  f^iid 
to  be  a  mine  open,  becaufe  there  was  no  coal  way ;  but  that 
will  not  hold,  for  though  this  might  not  be  fo  great  a  tempta- 
tion to  a  perfon  to  claim,  yet  it  was  enough  to  induce  him  to 
make  an  entry. 

(l)  Vide  Bovey  v.  Smith,  I  Fer?i,  6o.  (3j  ^tcReaillngv.  Roy/Ion,  2  SalJe.  ^2^, 
149.  Prime  v.  Hfvlin^  anH  i  vol.  494.  Fair- 

{2)  Doe  ex  dem,  FiJImr  v.  ProJ/lr,  claiiji  ex  de?n,  oi  Epfom  \.  Shacklefon,  5 
Coic^.Zl-j^  jBwr.2604.    Doc  ex  detft.  Fljhar     Proffer y 

Cezif.zi-j, 

But 


CASES  Argued  and  Determined 


l^\v1kdIo«.  objeaion  that  the  fine  i*s  not  fufficiently  pleaded 

In  pleading  there         ^  ^^^»  ^        ^  Cannot  get  over  it,  becaufe  in  pleading  there 
isthefameftria-  i^uft  be  the  fame  ftri6lnefs  in  equity  as  in  law. 
Lin  kvT*^^*       For  it  ought  to  have  been  pleaded  as  an  aaual  feifm  in  the 
Stem  aw.         feller,  and  not  that  he  being  feifed,  or  pretended  to  be  feifed. 

But  I  will  not  over-rule  the  plea,  only  order  it  to  ftand  for  an 
anfwer  till  the  hearing,  with  liberty  to  except,  fave  as  to  matters 
'  of  account. 

Lord  Chancellor  the  next  day  cited  the  two  following  cafes  in 
fupport  of  the  rule  as  to  pleading  a  fine.   Reading  verfus  Royjlon 

1  Ld,  Rapu  829.  Earl  of  Sujex  verfus^   I  Ld.  Raynu 

310. 


Caie  349. 


Where  a  huf- 
.fcand  by  aletde- 
ment  before 
piarriage  was 
obligeci  to  do 
a  particular  thing 
for  the  bcneiit 
ct  the  wire,  and 
fee  did  d  thing 
equally  fatist'ac- 
tor/)  the  court 
■will  pr/fume  a 
fitiiraclion'by 
ii;aplicatioa(i). 


[  «33  ] 


Weyland  verfus  Weylandy  May  1 742. 

Ji/f^  R  K  Weylandy  on  his  marriage  with  the  defendant  in 
1709,  by  marriage  fettlement  conveyed  ten  long  annuities, 
of  ten  pounds  a  year  each,  to  truftees,  in  truft  to  permit  him 
to  enjoy  them  during  his  life  ;  then  to  permit  his  intended  wife 
to  enjoy  them  for  her  life,  with  a  remainder  to  all  the  children 
of  the  marriage  equally  :  This  limitation  was  fubje£l  to  two 
provifoes  :  Firfly  That  the  hufband  and  wife,  with  the  con- 
fent  of  the  truftees,  might  difpofe  of  thefc  annuities  abfolutely, 
(and  no  provifion  is  made  for  any  other  fettlement  in  cafe  they 
did  fo):  A  fecond  provifo,  That  it  .fhould  be  lawful  for  .Mrs. 
Weylandy  after  the  death  of  her  hufband,  to  difclaim  the  bene- 
fit of  thefe  annuities,  and  in  fuch  cafe  Ihe  fliould  enjoy  fuch  fhare 
or  intereft  of  and  in  his  perfonal  eftate,  as  (lie  would  be  intitled 
to,  in  cafe  he  was  a  freeman  of  London  at  the  time  of  his  death; 
3nd  in  cafe  flie  elefted  to  take  as  a  freeman's  widow,  the  an- 
nuities were  to  go  to  the  executors  and  adminiftratois  of  Mr, 
Weyland, 

About  the  year  1720,  Mr.  Weyland  (2),  without  the  confent 
of  his  wife,  fold  thefc  annuities,  and  converted  the  n)oney,  arif- 
ing  by  fale,  to  his  own  ufe. 

in  174!,  Mr.  Weyland,  upon  the  marriage  of  his  eldeft  fon, 
fettled  5000/.  old  and  new  South-fea  annuities  upon  himfelf  for 
life,  then  upon  Mrs.  Weyland  for  life,  remainder  to  his  fon  for 
Ufe,  with  rcmi^inder  to  hi$  intended  wife  for  life,  with  remainder 
to  the  iflue  of  the  marriage,  i^c» 

In  1742,  Mr.  Weyland y  who  never  was  a  freeman  o{  London 
died  intc{late,  leaving  a  widow  and  feveral  children  :  And  this 
bill  was  brought  by  fomc  of  the  children,  to  have  an  account  and 
diitrlbution  of  his 
made. 


;(late  \  and  the  two  following  points  were 


(i)  J'^idc  Peacock  v.  Glafcjcf:,  I  Cba. 
^'t-  45- 

^z)  li'iib  the  confent  of  Avii  his  wife 
1 


fijbfcrlbcd  the  faid  annuity  orders  into 
the  S.  S.  Company,  and  received  ths 
money  arifing  thereby  to  his  own  ufe. 


In  the  Time  of  Lord  Chancellor  Hard\vicks:. 


^33 


Firjly  Whether  the  eflatc  for  Jife,  limited  to  Mrs.  Weyland  Weyiandt. 
by  the  fettlement  in  1741,  is  not  to  be  taken  as  a  fatisfac^:ion  *vi.a>». 
for  her  intereft  in  the  long  annuities,   in  the  fettlement  of 
1709,  and  confequcntly  obliged  to  ele6t  whether  Ihe  will  take 
that,  or  come  in  as  a  freeman's  widow,  and  wave  the  benefit 
of  it  ?  . 

Secondly,  Wliether  before  the  fon  can  be  admitted  to  come  in 
for  his  fhare  of  the  inteftate's  eftate,  he  muft  not  bring  in  the 
whole  5000  A  old  and  new  Sonth-fea  annuities  into  hotchpot, 
or  only  fo  much  as  his  eftate  for  Hfe  in  thofe  annuities  is 
valued  at. 

LoKD  Chancellor, 

I  think  the  wife  under  the  firft  fettlement  might,  if  (lie  waved 
her  annuity,  take  her  fliare  as  a  freeman's  widow,  and  alfo 
her  fliare  under  the  ftatute  of  diftributious  in  the  teftamentary 
Jhird, 

As  to  the  queftion  of  fatisfa^lion  ( i ),  I  am  of  opinion  that 
(he  muft  make  her  ele6lIon;  and  that  the  provifion  in  the  fecond 
fettlement,  is  an  implied  fatisfadtion  for  her  intereft  under  the 
firft. 

By  the  firft  provifo  the  fettlement  is  entirely  in  the  power  of 
the  huftjand  and  wife,  for  if  they  fold  thefe  annuities,  there  was 
an  end  of  the  fettlement,  and  the  children  could  claim  nothing  ; 
and  in  fuch  cafe,  there  was  an  end  of  her  election  likewife,  for 
that  fuppofes  them     ejfe  at  the  time  of  his  death. 

So  if,  after  the  death  of  Mr,  Weyland y  (he  difclaimed  thefc 
annuities,  the  children  could  have  no  benefit  of  the  fettlement, 
for  in  that  cafe,  they  were  to  go  to  the  executors  of  the  huf- 
band. 

If  no  fecond  fettlement  had  been  made,  ftie  would  have  had     [  634  ] 
a  right  as  againft  her  huft)an(l,  who  had  difpofed  of  thefe  an- 
nuities without  her  confent,  to  be  fatlsfied  for  them  out  of  his 
eftate,  fubje£):  to  the  election  given  her  by  the  deed. 

This  ftiews  that  the  huftDaad,  by  his  dlfpofition  of  them,  be- 
came a  debtor  to  her  for  this  provifion,  and  muft  be  fo  confidered 
at  the  time  of  making  the  fecond  fettlement. 

The  queftion  then  arifes  upon  the  efFecb  of  the  deed,  and  is, 
whether  or  no  fiie  can  claim  the  provillon  made  for  her,  as  a  mere 
bounty,  and  alfo  hej:  ftiare  of  the  perfoiial  eftate,  by  the  provifo 
in  the  firft  deed. 

The  general  rule  is,  that  where  a  party  to  a  deed  is  obliged  to 
,do  a  particular  thing,  for  the  benefit  of  another,  and  he  does 
a  liruig  equally  fatiijfadory,  the  intent  being  anfvvered,  tin's  court 
will  prefume  a  fatisfadtion  by  implication :  Some  exceptions  I 
allow  to  this  ruh. 

Now,  if  in  this  cafe  the  hufband  by  his  a61:  was  become  a 
debtor  for  this  provifjon,  it  is  the  fame  as  if  he  had,  by  the  ar- 
tides,  originally  been  bound  to  make  it. 

If  he  liad  ^een  fo  bound  by  articles,  or  a  covenant,  I  know 
no  cafe  wherein  this  court  has  not  confidered  fuch  fubfequent 


(i)  f^idc  Bella/is  v.  Uihvjatt^  ante  1  vol.  <^26.  and  notes. 

fettlement 


6^4  C  A  S  E  S  Arguei"  and  Determined 

^LYiA^x}^'  Settlement  k>  be  a  fat'isfadion :  and  I  think  his  being  bound  to 
EYLAM).  j^.g  ^^^^  ^1^^  ^^^^  thing  :  Suppofe  a  covenant  to  fettle 

lands,  and  the  perfon  fafFcrs  lands  to  defcend,  it  is  a  prefiimptive 
fatisfa6lion.  Wilcocks  v.  Wikods^  2  Fern,  558.  Her?i  v.  Afr;7, 
2  555.  and  the  cafe  of  Brown  v.  Daw/on  2  4980 

comes  very  near  to  this  (i).  ■ 
The  iJrefitmp-       Th-ere  is  no  difference  between  a  deed  and  a  will,  except 
ti^  h  t-o!ger   ^^^^^  ^^^^  prefumption  of  fatisfaaion  is  ftronger  in  the  cafe  of  a 
*in  the  cafe  of  a    deed,  than  of  a  will,  v/here  a  bounty  is  fuppofed  to  be  intended. 

4eedj  than  of  a 

•V/iW,  where  a  bounty  is  fuppofed  to  he  intended. 

To  this,  it  has  been  objeaed,^  that  t^t^s  cannot  be  a  fatisfac- 
tion  to  her,  becaufe  it  cannot  be  a  fatisfaaion  throughout,  [viz.- 
to  the  children) ;  and  the  rule  has  been  laid  down,  that  the 
fatisfaaion  inuft  be  commenfurate'  to  the  thing  fatisfied,  and  a 
total  fatisfaaion  to  all  the  parties  5  a^nd  here  it  is  no  fatisfaaion 
to  the  children. 

But  the  children  by  the  firft  deed  were  left  abfolutely  in  the 
power  of  the  huiband  and  wife,  and  if  (he  eleaed  her  widow'^ 
ihare,  they  were  to  be  totally  deprived  :  Mr.  Weyland  therefore 
had  no  reafon  to  think  himfelf  bound  to  fatisfy  them,  and  it  was- 
the  fame  thing  to  them,  as  they  were  intitled  to  an  equal  fli?.re 
of  the  refidue. 

[  635  3  But  I  think  that  the  fule  laid  down  is  not  a  right  onq;  the  €a?f« 
of  Wilcocks  V.  Wilcocks^  is  contrary  to  it,  for  there  was  a  con- 
ftruaive  fatisfaaion,  not  ca-extenfive  with  the  deed  to  all. 

Where  lands  defcended  have  been  held  a  fatisfaaion^  I  know 
no  cafe  where  the  court  have  direaed  a  fettlement  of  thofe  landsj 
fo  as  to  anfwer  the  remainders  over. 

I  think  therefore  that  this  provifion  for  the  wife  is  a  fatis- 
faaion for  her  demand,  under  the  former  fettlement,  but  fub- 
jea  to  her  power  of  elbaion,  which  no  aa  of  his  could  deprive 
her  of. 

As  to  the  fecond  queftion.  What  the  fon  advanced  is  to  briiig 
into  hotchpot ; 

cnliisfofi's  ^  ^^'^  opinion,  That  where  a  father  makes  a  provifion  for  a 
marriigc, fettled  fb"  bis  marriage,  all  the  limitations  in  fuch  fettlement  to  the 
5000/.  old  and  wife  and  children  of  fuch  fon  mud  be  confidered  as  part  of  that 
o\n,^!^ifHf^^^^^^^  advancement ;  and  it  is  ^  not  the  child's  eftate  for  life  only,  that 
life,  then  on     ought  to  be  valued,  and  brought  in  (2). 

/^.'S  wife  f'TT 

iife,  remaiii.lcrtohis  fon  for  life,  with  remainder  to  his  intended  wife  for  life,  with  remainder  to  the 
ilTue  of  the  marriage  :  Not  opiy  fo  much  as  his  efrate  for  lifi  in  thcfe  ginnuitiei  is  -valued  at,  bat  the  ivhr^/e' 
5C00  /.  rjiuj}  he  brought  into  hotchpot  before  the  Jon  can  be  admitted  to  a  pars  ofW.'s  perj'onal  ejiatey  ivho  died 
intijiute. 

(j)  Fauc  BlaruJy  v.  Widmorr,  i  Cox's  of  the  plaintiff,  his  wife  and  children: 
P.  IV.  524.  noie  I.  Lee  \.  D' Aranda^  in  compuiing  and  fettling  whereof  the 
fojl.  3  vf.j.  419.  plaintiff"  v^as  to  be  charged  with  the  full 

(2)  His  Lordfhlp  diredlcd  the  mailer  i-alue  thereof,  dedudling  only  the  value 
to  let  a  value  on  the  f^id  5000/.  S.  S.  of  the  eftaie  and  intereil  limited  to  t,he 
annuiiic  \  fettleu  in  1741.  for  the  benefit    plaintiff's  father  for  life, 

The 


in  the  Time  of  I^ord  Cliancdlor  Hardwicke.  635 

The  intent  of  the  ftatutc  was  to  make  all  equal-,  and  if  a  Weyland  v, 
-daughter's  portion  was  covenanted  by  her  hufband  to  be  laid  ^J^^^a>np, 
^ut  in  land,  and  fettled,  it  will  be  very  Grange  if  that  fliould 
make  any  alteration,  or  give  her  a  better  rignt  to  the  refidue  of 
•her  father's  eftate. 

So  if  the  fon  had  died  in  the  life  of  the  father,  leaving  chil*. 
dren,  if  his  advancement  only  was  to  be  brought  in,  they  would 
bcjobliged  to  bring  nothing  into  hotchpot,  and  yet  would  be  in- 
titled  to  an  equal  fhare  with  his  other  children,  which  would  be 
dirc6tly  contrary  to  the  intent  of  the  ftatute. 

Lord  Hardwicke  declared,  That  the  provifton  made  for  the  ds^ 
fetidant  Ann  Weyland,  the  widow,  by  Mark  Weyland,  the  intef-* 
tate^  in  his  life -time  ^  by  givifig  her  an  cjlate  for  life  in  the  5000  I, 
South-fea  annuities,  mentioned  in  the  deed  of  the  l^th  i/'May, 
1 74 1,  ought  in  equity  to  be  confidered,  as  a  fatisfaBion  to  her  for  the 
ten  lo?ig  annuities,  of  lo\,  a  year  each,  fettled  by  the  deed  of  the  20ih 
^f  March  1709. 

But  the  defendant  Ann  Weyland,  the  widow,  having  figni- 
iied  her  confent  to  relinq^iih  any  intereft  or  benefit  in  the  50C0I, 
South fea  annuities-,  and  to  take  a  proportion  of  the  inteftate's 
perfonal  eftate,  as  (he  could  have  claimed,  or  been  intitled  to. 
In  cafe  he  had  been  a  freeman  of  I^ondon  at  the  time  of  his  de- 
ceafe,  Lord  Hardwicke  declared,  that  llie  is  intitled  to  her 
nvidow^s  chamber  and  paraphernalia,  and  to  one-third  of  the  clear 
furplus  of  the  inteftate's  perfonal  eftate,  and  to  a  third  part  of  \_  1 
another  third  of  the  faid  furplus  of  the  perfonal  eftate ;  and 
that  the  dividends  of  the  5000/.  South-fea  annuities,  which  had 
accrued,  and  ftiould  accrue,  from  the  death  of  the  inteftate, 
during  the  life  of  Ann  Weyland,  the  widsw,  ought  to  be  paid  to 
•the  adminiftrator  of  Mark  Weyland,  and  confidered  as  part  of 
his  perfonal  eftate  and  decreed,  that  the  widow's  chamber  and 
paraphernalia  be  delivered  to  Jnn  IVeyland-,  and  that  the  clear 
furplus  of  the  inteftate's  perfonal  eftate,  after  payment  of  his 
debts,  be  divided  into  three  equal  parts,  one-third  whereof  to 
be  paid  to  Ann  IVeyland,  the  widow,  and  one  other  third  to  be 
divided  between  the  plaintiff  and  the  defendants,  the  other 
children  of  Mark  Weyland-,  and  the  remaining  third,  to  be  di« 
vided  into  three  equal  parts,  one  third  whereof  is  to  be  paid  to 
,the  faid  Ann  Weyland,  and  the  other  two  thirds  to  be  equally" 
4Vided  betVv^een  the  plaintiff  and  the  defendants  (i). 

(l)  Reg.  lik,B>  1742.  fol.  365. 


(^^6  CASES  Argued  and  Determined 

Cafe  350.    The  Duke  of  St,  Albanh  verfus  Alifs  Caroline  Beauclerh  and  others^ 
February  16,  I743»    At  Lord  Chancellor's  Houfcy  by  Confent. 

Where  the  fame  TT^  I A  N  A  T^Mtctith  Dowager  o(  St,  Albanh,  made  her  will 
fpecific  thing  IS  in  1 734,  and  after  difpofmg  thereby  of  fome  of  her  per- 

fitficiisfit^an  fonaleftate,  as  to  the  refidue,  fays,  "  My  intention  is  to  difpofe 
beoniy  confider-  «  thereof  by  a  codicil,  or  codicils,  figned  by  me,  which  codi- 
ed  asai^pet^^-^^  «  cil,  or  codicils,  I  do  dire£t  and  appoint  to  be  part  of,  and 
rule' as  to  lega-  to  havc  the  fuU  effect  of  my  lall  will  and  teftament,  not- 
cies  of  the  like  <c  withftandin?  any  defe£l  in  point  of  form,  or  otherwife." 

rum,orofthe  t>       /  r 

like  quantities 

or  things,  though  given  In  different  writirigs,  unlefs  it  can  be  Ihewn  it  was  the  teftator's  intention  to 
jnake  th^m  additions. 

Legaties  of  greater  fums,  values,  or  quantities,  given  by  a  laft,  than  by  a  firft  codicil,  are  not  addi- 
tional, but  augmented  ones. 

Legacies  of  iefs  fums,  or  quantities,  or  values,  given  by  the  laft,  than  by  the  firft  codicil,  are  not  ad' 
ditional,  but  ademptions,  or  diminutions  J>ro  tanto. 

On  the  19th  of  OBober  1738,  (he  made  a  codicil ;  in  1740, 
and  1 74 1,  ihe  made  two  others,  not  to  the  prefent  purpofe : 
On  the  24th  of  September  1 741,  flie  made  a  fourth  codicil, 
under  which,  the  particular  legatees  claimed  additional  lega- 
cies :  But  the  refiduary  legatee  contended  it  was  by  the  frame 
and  meaning  of  it  intended  to  be  fubftituted  in  the  place  of  the 
firft  codicil :  After  very  long  arguments,  the  Lord  Chancellor 
declared,  he  thought  it  a  cafe  of  very  great  difficulty  \  and  took 
time  till  the  6th  of  July  1743,  when  he  gave  his  opinion, 
ftating  largely  the  two  codicils ;  the  material  parts  whereof 
are  as  follows  >  comparing  each  article  with  the  oppofitc 
columns* 


mrft 


in  the  Time  of  Lord  Chancellor  Hardwickk. 


Firjl  Codicil. 

5y  virtue  and  in  purfuance  of  the 
power  referved  in  my  laft  will 
and  teftament,  I  do  declare 
that  rhis  writing  fhall  be  a  co- 
dicil to,  and  part  of  my  will : 
1  give  and  bequeath,  in'z. 

To  Lord  Henry  Beaiidei  k    1  GOO  /. 

To  Lord  George       —      i  coo  /. 

Vq  Loxdi  Aubery        —      l  oco/. 

To  Lord  Vere  lOo/.  worth  of  ei- 
ther pidlures,  china,  or  japan. 

To  Lord  Sidney  loo  h  worth  of 
either  pidures,  furniture  or 
plate. 

To  Lord  Ja77ies  !Oo/.  of  plate, 

books,  or  furniture. 
To  Mifs  Caroline  my  fingle  Hone 

diamond  ring. 
To  my  eldell  fon  my  ruby  ring. 
To  his  wife  my  emerald  ear-rings. 
To  Lady  Die  my  rubie  car-rings 

With  pearl  drops. 
To  Webb,  my  woman,  500/.  for 
her  diligent,  honeft,  faithful 


ferv  ice. 

Vo  Cat hai  hie  Dickens  200  I. 

Vo  Die  IFife            —  20/. 

To  James  Buchancll     —  50  /. 

To  Biar  the  cook        —  50  /. 


To  all  her  fervants  one  year's 
wages. 

To  feveral   perfons  legacies  of ! 
china. 

To  feveral  perfons  fmall  legacie;^, 
both  fpecific  and  pecuniary,  of 
whom  no  notice  is  taken  in  the 
fourth  codicil. 

^nd  now  1  deiire  that  what  re- 
mains in  money,  ^V.  may  be 
applied  to  the  beft  ufe,  for  the 
adt^aatage  and  increafe  of  Mifs 
Ca)  oline  Beau  clerk  *s  fortune, 
which  1  lea\'e  to  tile  fidelity, 
diicretion,  and  care  of  my  exe- 
cutor ;>  and  fons,.  Lord  S'.ciney, 
yen,  Hen-' J,  George,  and  J  a  me:. 


Fourth  CoJliil, 
The  fame  introdudllon,  hy  vir* 


To  Lord  Henry       —       300  /• 

To  Lord  George       —        300  /. 

To  Lord  Aubery       —      300  /. 

To  Lord  Vere  100/.  worth  of 
either  pictures,  china,  japan, 
or  furniture. 

To  Lord  Sidfiey  1 00  /.  worth  of 
either  pi6lures,  plate  or  furni- 
ture. 

To  Lord  James  TOO  /.  worth  of 
furniture,  china,  or  plate. 

The  legacies  to  Mifs  Caroliney  her 
eldeil  fon,  his  wife,  and  Lady 
Diey  in  the  fame  words  as  by 
the  firfl  codicil. 


To  my  woman  Webb  tool,  for 
her  diligent,  honeft,  faithful 


fer  vices. 

To  Catharine  Dickens  tool, 

ToDiein/e        —  looh 

To  Jarnes  Buchanell  50  /. 

To  Francis  Biar  the  COok  50  /. 


To  T.  Jones  20 1,  and  to  the  refl 

her  fervants  one  year's  wages. 
To  Lady  Diana  all  her  china. 


And  now  I  defire  that  whatever 
remains  in  money,  t^c.  may  be 
applied  to  the  beft  ufe,  for  the 
advantage  and  increafe  of  Mifs 
Cnrc'li?ie  Beauclerk^s  fortune, 
which  I  leave  to  the  difcretion, 
care,  and  fidelity  of  my  exe- 
cutors and  fons.  Lords  Ftre^ 
Sidney ,  George ^  and  Henry ^ 


638  CASES  Argued  and  Determined 


I 


The  Duke  of  Upon  tliefe  two  codiclls,  the  principal  queftion  that  has  heenf 
^v.  M\k^c.  *  ^'^^^^  is,  Whether  the  legacies  given  by  the  fourth  codicil  to  I 
AucLEKK.  the  fame  perfons,  to  whom  legacies  are  alfo  given  by  the  firfl:^ 
ought  to  be  confidered  as  additions  to,  or  ademptions,  or  varia- 
tions of  thcfe  legacies  given  by  the  firft ;  and  this  queftion  di- 
vides itfelf  into  different  parts,  according  to  the  nature  of  the 
legacies,  viz* 

Firjl^  Where  the  fame  fpecific  thing,  or  corpus  is  given  by 
both  codicils  *,  for  inftance,  the  ruky  ring,  there,  in  the  nature 
of  the  thing,  it  can  be  but  a  repetition,  there  being  no  pretence 
there  vi^ere  two  ruby  rings,  or  the  like  ( i ). 

Sccondlyy  Where  legacies  of  the  fame  fum  of  money,  or  of 
the  like  quantities,  or  values  of  things,  are- given  by  both,  if 
thefe  had  beeii  inferted  in  the  fame  writing,  all  the  books  of  \ 
the  civil  law  agree  they  would  be  only  repetitions,  and  not  ad- 
ditions, or  duplications  •,  and  in  the  reafon  of  the  thing,  and  ac- 
cording to  the  beft  authorities,  thefe  legacies  being  in  different 
writings,  will  make  no  difference  (2),  unlefs  it  could  be  fliewn, 
it  was  the  Dutchefs's  intention  to  make  them  additions  j  inftead 
of  that,  I  think  her  intention  appears  to  the  contrary. 

Thirdly^  When  legacies  of  greater  fums,  values,  or  quantities, 
tire  given  by  the  lait,  than  by  the  firft,  I  think  this  fails  under 
the  fame  rule,  vi-z*  that  they  are  not  additional,  but  augmented 
or  increafed  legacies. 

Fourthly^  Where  legacies  of  lefs  fums,  or  quantities,  or  va-^ 
lues,  are  given  by  the  laft,  than  by  the  firft,  I  think  thefe  are 
not  additional,  but  according  to  the  circumftances,  and  the 
intention  of  the  teftatrix  ademptions,  or  diminutions  ^r^?  ianta» 
The  text  civil        ]y[y  reafons  are  borrowed  from  the  text  civil  law,  which  (as 
d^ffcriccs^and      often  happens)  takes  thefe  differences  more  rationally  than  the 
diftinftions  in    commeiitators  do,  and  in  this  I  have  been  affifted  by  an  enriinent 
radonX^hT/*^  civilian  :  That  text  puts  it  all  along  on  the  intention  of  the  tef- 
the' commenta-  tator,  and  on  the  will  and  codicil  making  but  one  inftrument,  it 
toiado.  turns  the  proof  rather  on  the  legatee,  than  the  executor.  Digefi^ 

Lib.  20' T.  I,  De  legatis  isf  fidei  commiffis^  Lck  34.  Si  eadem  res 
.  fiepius  legatur  in  eodem  tejlamefito^  l^c,  iifque  ad finem.  Dig,  Lib. 
34.  jT.  4.  De  adinietidis  vel  transferendis  legatis.  Le:<  Dis. 
Lib*  22.  2".  3.  De  prohatiombus  &  pr^fumptio7nbus.  Lex  12.  De 
legato  in  tejlamento  ^  in  codicillis  r^HBo*  In  Gotof red's  note  upon 
this  law,  he  lays  it  down,  that  the  heir  is  not  bound  to  prove 
•    both  the  will  and  codicil  {3}. 

There  is  another  law  in  the  DigeJI.  Lib.  31.  7.  i.  De  legatis 
et  fidei  conmiiJfiSy  Lex  47.  De 'duobus  exemplariis  Bines  TabuU 


(0  I  Bro.  Cha.  Rep.  393.  *^  ference  in  this  cafe." 

(2)  Lord  Batljur/ /in  lUolej  V,  Haffon,  (3)  *' Lord  Hardzvicke  quoted  Got /jo- 

1  Bro.  Cha.  Rep.  397.  read  this  paffage  fred/?nmo  h^res  priorcm  probare  inanem 

from  Lord  ^^7ri:u/VA'(f's original  note  thus :  ejfe  non  tenet uri  but  did  not  fpeak  of 

I  am  of  opinion,  that  upon  the  reafon  "  proving  both  will  and  codicil,  as  he  is 

"  of  the  tiling,  and  according  to  the  reprefented  to  do  in  the  report.'*  Per 

**  beft  writers,  thefe  legacies  being  in  Lord  Bathurji  in  the  above-noticed  cafe 

*^  different  writings,  v/ili  make  no  dif-  of  Hooley  v.  Hatton^ 

tejlamenth 
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teftametitl  eodem  tempore  exemplarii  caufafcnptce,  ejujdem  porr/sfa-  The  Duke  of 

milias  proftTimlur,  in  alteris  centum^  in  cdteris  quinqiiagi7ita  aurci  Min.'c.  ^ 

legati flint  Titio  \  titrunique  Icgatuvi  iiuUg  modo  dehctur^  fed  iantiim-  Eeau clerk, 

modo  qinnquaginta  aiirei. 

There  is  a  law  in  the  Code  more  appofite  than  any  yet  men-  The  rule  to  be 

tioned.    Lib.      T.  ri6.    De  codicillis  Lex  ci.  De  codicilHs  contra-  colicd^d  from 

..  .  ^  /7  T      r    ^  the  palT.'.ges cited 

riiSy  Cum  proponatiSj  pupillorum  vcjtroriim  matrcm  diverjis  tempo-  out  of  the  Co</tf 

ribiis  ac  dijfonis  voluntatihus  duos  codicillos  ordinaffe  \  in  duhium  mti  and  D'lgeft  is, 
n)e]nt  id^  quod  priori  codicillo  infcripferat^  per  eum^  in  quem  pojiea  rent  i^teiuioo' 
fecreta  voluntatis  fu^z  contulerat^  fi  a  prioris  tenor e  difcrepat^  con-  oftheteftator 
trariam  voluntatem  contitict,  rcvocatum  effe.  "^"^  govern  in 

It  appears  to  me  from  hence,  that  the  true  rule  which  re-  ^''"^^'^  legacies, 
fults  from  all  thcfe  paffages  in  the  Code  and  Digeji,  is  this, 
that  the  apparent  intention  of  the  teftator  muft  govern  in  double 
legacies  ;  and  though  mod  of  the  commentators  fay,  the  proof 
is  to  lie  on  the  otker  fide,  yet  they  too  put  it  upon  the  in- 
tention. 

This  being  fo,  confider,  fecondly,  the  .  Internal  evidence 
( 1 )  that  appears  upon  thefe  two  codicils,  to  fliew  it  was  not  the 
intention  of  the  tcftatrix,  all  thefe  legacies  fliould  Hand  to- 
gether. 

The  frame  of  the  will  Is  confiderable,  for  flie  gives  no  lega-  Acofilcliis  In 
cles  by  that,  but  fhews  her  intention  to  give  all  by  the  codicil;  its  nature  a  part 
and  thou^^h  a  codicil  is  in  its  nature  part  of  the  will,  (2),  and  an        ^f'  """^ 

r         r  ^      '  •  r     i  n  •   •  i     n  an  cxtenfion  of 

€xtenlion  01  the  intention  or  the  teitator,  yet  it  is  made  Itronger  the  intention  of 
by  this  expreffion  of  hers,  tt  incffe  videtur,  teftator. 

I  have  looked  into  a  large  number  of  the  commentators,  upon 
the  civil  law,  who,  though  they  have  thrown  a  great  cloud  upon 
the  text,  yet  feem  to  agree  in  this,  that  where  it  is  in  the  fa7ne 
writings  there  can  be  but  one  legacy  demanded  {3)  •,  and  here 
•file  has  made  no  codicil,  but  under  the  power  referved  to  her  by 
the  will. 

But  what  creates  a  more  material  obfervatlon  Is,  that  (he  has 
here,  in  many  inftances,  given  the  fame  fpecific  things  by 
both  codicils  ;  and  the  quantities  and  values  of  the  goods  are  as 
\  to  two  thirds  the  fame,  and  in  thefe  variant  only  in  a  Tingle 
circumftancc  j  for  inftance,  100/.  worth  oi  plate,  books,  or  fur^ 
niture^  in  one,  and  100/.  worth  of  furniture^  china^  or  plate, 
in  the  other. 

Now,  can  it  ever  be  Imagined  that  flie  would  have  done  this. 
If  Oie  Intended  to  give  two  legacies  :  As  to  Lord  Vere,  her 
meaning  muft  be  to  extend  his  ele(fl;ion  as  to  other  forts  of  fur- 
niture •,  for  in  the  firft  codicil,  it  is  to  Lard  Verc  Beauclerk^  lool. 


(i)  Then  Lord  Hardivicke  conli-  (2)  Fuller  v.  Hooper,  2  J\f.  242. 
"  dered  the  internal  evidence,  and  ad-  (3)  Garth  \.  Meyrick  zx^AGreen-joood-^. 
^'  ded,  by  the  ■po'-juer  rferved  in  her  nvdJ,  Greemvood^  I  Bra.  Chn„  Rep.  30.  But 
'''^  Jhehas  Jhcnvn  her  intent  to  make  them  one  fectis  where  a  larger  legacy  is  given  after 
injlrumeyif^''^  which  words  are  omitted  a  lefs.  Curry  y.  Pile,  2  Bro,  Cha.  Rep, 
in  the  report.  Pt;r  Lord  Batburjlj  in  225. 
Hooley  v.  Hation, 
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The  Duke  of  luorth  of  either  piBures,  china,  orjnpan^  and  in  the  fourth  codicil, 
*t  Mifs'c'  ^  Lord  Vere  Beauclcrk,  lOol.  ivorth  of  either  pictures y  china,  or 
BsAuctERK.  japan  or  furniture. 

Another  reafon,  and  Rill  ftronger,  arifes  out  of  the  body  of  the 
codicils  themfelves,  and  that  is,  the  legacies  to  her  fervants,  and 
particularly  to  her  woman  Webb, 

By  the  firft  codicil,  fhe  fays,  /  give  to  Webb,  m-j  nvofnan,  a 
legacy  of  ^oo\*  for  her  diligent ,  honefl,  faithful  fervice :  By  the 
fourth  codicil,  flie  fays,  I  give  to  my  ivor,ian  Webb  a  legacy  of  600/. 
for  her  dilig-enty  konejl^  faithful fcrvice. 

Can  it  be  conceived  that  flie  would  give  thefe  two  legacies  to 
Mrs.  Webby  and  all  for  the  fame  caufe. 
Where  another  Now,  the  commentators  on  the  civil  law  agree,  that  where 
le-gacy  given  another  legacy  is  given  for  the  fame  caufe,  though  in  different 
ciufe^ 'hough In  inftrumcnts,  there  lhall  not  be  a  double  legacy  (i).  Mi?iochim 
different  inftiu-  de  ProfumptionibuSy  in  the  margin  of  Simnburn^  ^to  edit.  20  r. 
ments,  there         ^      ^j^^  legacies  of  onc  year's  wacfcs  to  her  fervants,  which 

/hill  not  be  a       .  ^        r  r  r         i      •  \  - 

double  legacy.    IS  an  orduiary  gut  irom  perions  or  rank,  it  can  never  be  ima- 
gined that  fhe  intended  to  f^Ive  more,  and  therefore  this  is  a 
flrong  corroboration  of  my  opinion  as  to  the  point  in  general, 
'ftofth  ^°  ^^^^  legacy  of  the  reft  and  refidue  to  Mifs  Caroline  Beaii' 

rttilue,  which  cUrh^  whicli  is  totidcm  verbis  the  fame  in  the  firll  and  fourth 
h  (orUem'verhis  codicil,  it  is  oiily  a  repetition^  and  may  ferve  to  explain  her 
the  fame  m  the   i-i-icaj;^jnc:  as  to  all  the  otlicr  le^:atees5  and  makes  it  manifeft  fiie 

firft  and  tourth      .  o  i  r  1       ,  \ 

codicil,  mates  it  intended  to  jubjlitute  one  coaicil  \\\  the  place  ot  anocaer  (2). 

manifsil  the  tef- 

t«D  ix  intended  to  fubftitute  onc  in  the  place  of  the  other. 

Upon  the  whole,  with  regard  to  the  legacies  of  goods,  or 
money,  where  the  fecond  is  lefs,  it  mull  be  confidered  only 
as  a  repetition,  and  conftrued  in  diminution  of  the  former  pro 
tanto  'y  but  where  it  is  greater,  then  as  an  augmentation,  or  ad- 
dition to  her  bounty. 

The  greateft  difficulty  is,  as  to  a  legacy  given  to  Mr.  Wife 
by  the  firil  codicil  (fubfequent  to  the  giving  therein  legacies  0/ 
1000/.  each,  to  three  of  her  fous,  as  aforefaid)  in  thefe  words, 

I  now  allow  of  20/.  to  Mr.  Wife,  out  of  the  1000/.  I  leave  to 
my  three  fons,  to  be  paid  quarterly,  for  his  life,  or  till  fome 
place,  or  other  provifion  be  made  for  him." 

No  manner  of  notice  being  taken  of  him  in  the  fourth  codi- 
dicil,  he  is  confequently  to  have  his  20/.  a  year;  but  then,  what 
fund  muft  it  come  out  of? 

(1)  This  doflrine  was  admitted  by  to  the  fame  perfon  who  is  a  legatee  in 
Mr.  Judice  A/lon  in  Hooky  v.  Hattouy  the  will,  fpesik'mg ^mpiiciurj  it  is  an  ac- 
and  by  Lord  Tharlo^o  in  Ridges  v.  M'jr*  cumulation ;  and  it  is  incumbent  on  the 
rlfon,  1  Bro.  Cha.  Rep.  393.  executor  to  produce  evidence  to  the  con- 

(2)  Cambe.ll  V.  Earl  of  Radnor,  I  Bro,  trary  if  he  contefts  fuch  accumulation. 
Cha^  Rep.  271.  Coote  v.  Boyd^  2  Bro.  IFallop  V.  He-vett,  Z  Cha.  Rep,  yo.  Hooky 
Cha,  Rep.  521.    Moggridge  v.  ThackvcelU  v.  Hattoriy  I  Bro.  Cha.  Rep.  390.  .  Fuller  \ 
3  Bro.  Cha.  Rep.  517.    liut  the  general  v.  Hooper »  2  Fef.  242.    Ridges  v.  Mor-  |  L'^,' 
rule  feems  to  be,  that  where  a  teitator  r//o.7,  i  Bro.  Cha.  Rep.  '^Sg.    Foy  v.  Foy,  ^' 
gives  a  legacy  by  a  codicil  as  well  as  by  ibid.  391. 
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The  two  fons'  legacies  of  1000/.  each,  being  now  reduced  The  Duke  of 
to  300/  each;  and  the  third  (Lord  Aubery^)  lapfed  by  his  death   ^v.  Mift'^C.'* 
in  the  life-time  of  the  dutchefs ;  the  ftrift  rule  of  equity  muft  BxAvctmlc. 
3eobfervedj  vh»    As  the  fonsMegacies  are  diminifhed  in  the 
proportion  of  three  tenths  each,  let  each  of  them  pay  only  three 
tenths  of  th.^  20 L  per  arifi,  and  the  other  feven  tenths  be  paid 
Dut  of  the  refiduum  of  the  perfonal  eftate,  which  is  augmented 
by  the  variations. 

I  fhall  but  briefly  confider  the  cafes  which  have  been  cited, 
jgainft  the  opinion  I  have  given  with  regard  to  the  double  le- 
gacies. 

The  firft  authority  was  Swinburne^ part .  c,  io»foL  edit,  550. 
ivho  fays,  that  where  a  certain  quantity  is  tv^ice  bequeathed,  it 
:s  twice  due,  if  in  two  diftin£l  writings,  as  in  a  will  and  codicil^ 
md  puts  it  on  their  being  in  two  diftin6l  writings ;  and  it  is 
:rue,  fome  of  the  authorities  are  fo,  but  here,  the  codicil  being 
et  in  as  part  of  the  will,  it  is  otherwife  :  and  Swinburne 
limfelf,  in  the  foL  edit.  554.  puts  the  cafe,  that  if  the  tef- 
ator  do  bequeath  to  one  man  100/.  and  afterwards,  in  the 
'ame  teftament,  bequeath  to  the  fame  man  an  100/,  the  fe- 
:ond  difpofition  is  underftood  to  be  but  a  repetition  of  the  for- 
Aer,  and  all  but  one  legacy,  ^c.  and  afterwards,  in  the  fame 
)aragraph  he  fays,  where  two  equal  fums  be  left  to  one  perfon, 
he  one  quantity  in  one  writing,  and  another  quantity  in  ano- 
her,  fuppofe  100/.  in  the  tellament,  and  another  100/.  in 
he  codicil,  here  the  legatary  may  recover  200/.  as  two  fevcral 
egacies,  except  the  executor  prove  the  teftator's  meaning  to  be 
:ontrary» 

Now,  in  the  prefent  cafe,  this  is  plainly  proved  by  the  befl 
:ind  of  evidence,  the  words  of  the  will  itfelf. 

MemchiuSy  cited  in  the  margin  of  Swinburne  555.  fays,  Si 
h  eandem  caufam  quantitas  Jit  uni  in  diverjls  fcripturis  reliBa,  [puta 
Umentormn  caufa  centum  reliBa  funt)  ilia  centum  tantuvi  femel 
raflari  debent*    Atenoch.  Prsfumpt,  L.  4.  Praf.  128.  «.  14. 

I  cannot  fee  the  force  of  that  particular  alimeniorum  caufa^ 
or  why  may  not  the  teftator  double  that,  as  well  as  any  thing 
Ife. 

[Another  authority  cited  againft  my  opinion  Is,  the  cafe  of 
Majlers  verfus  MaJlerSy  i  P.  421.  before  Sir  Jojeph  JekylL 
The  firft  reafon  there  given  in  page  423.  will  not  fupport  the 
etermination ;  as  it  is  plain  by  all  the  books  of  civil  law, 
/here  two  legacies  are  given  under  the  fame  will,  that  one  of 
lienii  is  void  •,  and  the  only  doubt  there  about  legacies  to  the 
iiiie  perfon  is,  where  they  are  given  in  different  inftruments ; 
Ind  Sir  Jofeph  Jehyll  feems  rather  to  have  gone  on  the  conclud-  [  ^>42  J 
\g  reafon  founded  on  the  additional  eftate,  which  Avas  a  very 
laterial  circumftance,  and  if  it  had  been  proved  here,  there  was 
ny  confiderable  variation  in  the  dutchefs's  fortune,  it  would 
e  very  material;  but  as  it  is  probable  he  had  not  time  to 
)ok  into  the  books  of  civil  law  fo  well  as  I  have  done  now ; 
ad  as,  in  the  cafe  put  by  Swinburne^  there  was  nothing  of  that 
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mternal  evidence  which  is  here  in  the  decree  I  fhall  make,  1 
declare, 

"  That  the  legatees  here  are  intitled  only  to  the  legacies  un- 
der  the  fourth  codicil,  and  fhall  give  thefe  dire£tions  to  the 
regifter :  A  queftion  arifing  on  the  conftru£):ion  of  the  firft 

"  and  fourth  codicils  to  the  dutchefs  of  St,  Alban^  will,  whe- 
ther  fuch  perfons  to  whom  any  pecuniary  legacies,  or  any 

"  legacies  confifting  in  quantity  or  value  in  plate,  books,  japan, 

•*  china,  or  furniture,  or  any  of  them,  given  by  both  the 
faid  codicils,  are  intitled  to  both  the  faid  legacies,  or  only 

*^  to  one  of  them ;  I  declare  that  fuch  perfons  are  not  intit- 
led  to  both,  but  only  to  the  legacy  given  by  the  laft  codicil 

(i)  Reg,  Lib*  A.  1742.  fol.  718. 


Cafe  351.  Read  verfus  Snelly  Aiiguji  5,  1743. 

Lonn  Chancellor, 

HIS  is  brought  before  the  court  upon  the  followbg 


cafe. 


A  wife,  who,  m 
articles  before 
ni  aril  age,  is  by 

cxprcfi  words  barred  of  every  thing  fl»e  could  claim  out  of  her  hufband'*  perfonal  eftatc,  hy  the  cmmn 
Aiw,  cujlom  of  Landofif  or  otheriuift  beivfocver,  has  no  right  to  parfifbernalia. 


Samuel  Ready  upon  his  marriage  with  the  mother  of  the 
plaintiff,  entered  into  articles  to  layout  11,000/.  in  the  pur- 
chafe  of  land,  to  be  fettled  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  his  Intended  wife  for  life,  in  bar  and  fatisfa^ion  of 
her  dower  and  thirds^  and  all  other  parts  of  the  real  and  perfonal 
eflate  of  the  faid  Samuel  Read,  ivhich  fJje  might  claim  by  the 
common  law  of  England,  the  cuflom  of  London,  or  otherwife  how-^ 
foever, 

Mr.  Read  was  then  a  freeman  of  London,  and  having  iflue  a 
daughter,  Mary  Read,  the  plaintiff,  he  made  his  will,  and 
gave  his  wife  all  her  jewels^  and  perfoiial  ornaments  of  every  kind, 
with  his  houihold  goods  and  furniture  ;  and  after  giving  a  few 
legacies  out  of  that  part  of  his  eftate  which,  as  a  freeman  of 
London^  he  had  a  power  to  difpofe  of,  he  left  the  refidue  to 
his  wife. 

In  1734,  a  bill  was  brought  by  the  prefent  plaintiff^  for  an 
account  of  her  father's  perfonal  eftate,  and  to  have  the  1 1,000 /• 
laid  out  purfuant  to  the  articles,  and  to  have  her  orphanage  fliare 
placed  out  for  her  benefit. 

In  the  decree  upon  this  bill  there  Is  a  particular  dire£\:ion,  that 
the  mother,  Mrs,  Read,  floall  have  her  paraphernalia^  and  all  other 
juH;  allowances.  ,  ' 

Mrs.  Read  upon  the  2d  of  May^  ^734»  made  her  will,  and 
after  fomc  fmaU  legacies,  gave  the  reft  in  the  words  following :  , 

■ "  As 
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As  for  the  refidue  of  my  eftute,  real  and  perfonal,  whereof     Read  v. 
"  I  fliall  he  poflelTed,  or  to  which  I  fhail  be  intitled  at  the  time  of  ^NEtt. 

my  deccafc,  I  give  and  bequeatli  all,  and  the  whole  of  it,  to  ^^^^'^^^^^^^^j'"" 
*^  my  brother-in-law  William  S/iell,  and  Matthias  Kiiig^  my  exe-  t^.^^^  they  can 

cutors  after-named,  in  truft,  the  intereft  of  it  to  be  paid  to  take  nothing  for 
"  the  ufe  of  my  dear  daughter  Mary  Read,  or  to  be  referved  in  ownbrne- 

*r    1      1        ,        r  r-i     ^  1     •     j-r        •  j      ir     "t,  unlefs  it  be 

the  hands  of  my  laid  executors,  at  their  dilcretion  ;  and  alio  particularly 
"  that  the  faid  intereft,  with  the  principal,  be  fettled  ^«  i^ir,  or  the  g'^en  to  them; 

/^Wrj^/j^>rWjy  lawfully  to  be  begotten,  as  they  my  executors,  IJoownJjfhipr^ 
"  or  the  furvivor  of  them,  fhall  think  fit ;  but  in  cafe  (he  my  can  they  iter 
"faid  daughter  fliould  die,  leaving  t\q  hoAX^  of  her  body  law-  the  intereft  of 
fully  begotten,  then  I  give  and  bequeath  the  faid  refidue  as  tru/s.Adiez^ 
follows  :  Whereas  my  hufband  Samuel  Read,  efquire,  de-  tion  in  a  will, 
ceafed,  hath  left  my  brother-in-law  Williaf?i  Smll  a  confider-  ^^^.[^'^'j^j^''/^'^^^ 
able  contingent  legacy  already,  I  give  and  bequeath  one  half  pai  of  the^Je'fi-* 
of  the  aforefaid  refidue  to  my  brother-in-law  Matthias  King  dueofatefta- 
and  Jane  his  wife,  and  their  heirs  for  ever  ;  and  the  other  pcdiireftatc 
half  I  give  to  the  two  daughters  of  my  fifter  Sarah  IVaijln^  fliJi  be  fettlei 
"  deceafed,  they  the  faid  Matthias  and  Jane  his  wife,  and  the  on  her  daughter, 
«  two  daughters  of  my  fifter  Sarah  Watfon,  or  the  furvivor  of  Lr' bod'yta^the 
them,  paying  1000/.  out  of  the  faid  refidue  to  charitable  executors  ihaii 
ufes,  to  be  diftributed  at  the  difcretion  of  my  executors."        think  fit,  wiii 

'  not  empower 

them  to  give  It 

from  the  daughoer  to  the  grandchildren  j  for,  in  this  cafe,  the  word  or  muft  be  cbnftxued  andy  in  order 
.i«  put  a  reafunable  conftiuition  on  the  will. 

After  Mrs.  Read^s  death,  the  plaintiff  brought  a  fupplemen- 
tal  bill,  and  bill  of  revivor  againft  the  executors  and  contingent 
legatees,  for  an  account  of  the  perfonal  eftate  of  her  father  and 
mother  j  and  to  have  directions  as  to  the  management  of  the 
refidue  for  the  benefit  of  the  plaintiff,  who  was  then  an  infant. 

Upon  hearing  of  this  caufe  in  1735^  J^feP^^  J^h^^ 
creed  the  former  decree  to  be  carried^  into  execution,  and  as  to 
the  furplus,  directed  it  fhouWrBe  laid  out  in  South-fea  annuities, 
m  truft  for  the  plaintiff  during  her  life,  and  after  her  death,  then 
upon  truft  for  her  firft  fon,  to  be  paid  him  when  he  fliould  at- 
tain his  age  of  21  years,  and  in  cafe  he  fliould  die  before  he 
fliould  attain  that  age,  without  leaving  any  iflue  living  at  the 
time  of  his  death,  then  in  truft  for  the  fecond,  and  every  other 
fon  in  he  like  manner  ;  and  in  cafe  the  plaintiff  fliould  leave  no 
fon  or  fons,  or  all  and  every  fuch  fon  orfons  fliould  die  before 
attaining  the  age  of  21,  without  leaving  any  ifiiie  living  at  the 
time  of  thsir  deaths,  then  upon  truft  for  the  daughters  of  the 
plaintifl'j  if  but  one,  to  be  paid  to  her  at  the  age  of  21  years  or 
day  of  marriage,  and  if  more  than  one,  then  in  truft  for  all  fuch 
daughters,  to  be  equally  divided  among  them,  and  paid  to  them 
when  they  fhould  refpe£lively  afetaln  their  age  of  21  years,  or 
be  married  j  and  in  cafe  the  faid  plaintiff  ihould  have  no  daugh- 
ter, or  in  cafe  fiie  ftiould  have  a  daughter  or  daughters,  and  all  [  ^44  ] 
and  every  fuch  daughter  and  daughters  fhould  die  before  attain- 
ing the  age  of  21  years,  or  being  married,  then  upon  truft  for 
the  feverai  pcrfons  to  whom  the  faid  furplus  is  Hmited  over  by 
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^NZL  ^*  teftatrlx's  will,  and  the  accountant  general  was  to  declare  the 

faid  truft  accordingly. 

It  is  from  thefe  two  decrees  that  the  appeal  is  brought. 

And  the  complaint  againft  the  firft  is  touching  the  wife's 
paraphernalia  being  allowed. 

The  other  is  as  to  the  whole  diredions  given  for  the  fettle- 
ment  of  the  refidue. 

The  queftion  as  to  the  firjl  will  depends  entirely  upon  the 
articles  by  which  fhe  was  compounded  with,  and  by  exprefs 
words  barred  of  every  thing  that  flie  ftiould  claim  out  of  her 
hufband's  perfonal  eftate  by  the  common  law,  cuftom  of  London^ 
or  otherwife  howfoever  ( i ). 

Now  her  claim  to  paraphernalia  muft  be  either  by  the 
common  lav/,  or  the  cuilom  ;  and  it  is  a  claim  out  of  his  per- 
fonal eflate,  for  he  might  in  his  life-time  have  difpofed  of  them, 
and  after  his  death,  they  remained  liable  to  the  payment  of  his 
debts. 

Where  the  wife  It  was  determined  in  RawUnJon  verfus  RauoUnJon^  Jtdy  the 
wUhthe^huf'^^'^  8th,  1 7 14  (2),  and  has  been  fo  held  ever  fince,  that  where  the 
band,  a  freeman  ^^^^  Compounded  with  the  hufband,  he  is  to  be  confidered, 
ofLoxdofj,  he  is  in  regard  to  the  cuftom,  as  leaving  no  wife  (3)  *,  it  follows  there- 
in reyrTco^he"^  ^^'^^  ^^'^  ^^^^  ^^^'^^  cuftom  to  the  parapher- 
r.uftomas  Jeav-  nalia,  and  this  cafe  is  ftronger  than  the  cafe  of  Chomley  verfus 
Wig r.u  wife.       Chomley,  2  Vern.  0^'] . 

But  then  it  is  faid  that  the  hufband  has  given  it  to  her  by  his 
will ;  but  that  makes  no  diflerence,  becaufe  the  cuftom  will  in- 
terpofe,  and  he  can  only  difpofe  of  a  moiety  of  his  perfonal 
eftate. 

Therefore  the  firft  decree  muft  be  varied  by  leaving  out  the 
dire£lion,  that  in  taking  the  account  of  the  plaifitiff^s  fathers  per- 
fnal  ejlatcy  the  defendant  the  mother  Jhall  he  allowed  her  paropher^ 
nalia,  and  let  the  reft  be  affirmed. 

Having  faid  this  in  regard  to  the  firft  decree,  the  material  part 
of  this  appeal  relates  to  the  mother's  perfonal  eftate. 

And  there  are  three  queftions  : 

Firft,  What  power  is  given  to  the  truftees  by  her  will. 
Secondly,  What  intereft  is  given  by  it  to  the  daughter  and  the 
heirs  of  her  body. 

C  ^45  3       Thirdly,  Whether  the  dcvlfe  over,  In  cafe  the  daughter  ^//Vx 
leaving  no  heirs  of  her  body,  is  good. 

The  firft  depends  upon  a  very  minute  confideration  of  the 
penning  of  that  claufe  in  the  vi*ill,  I  have  ftated  at  large,  which 
is  very  defeftively  penned,  and  therefore  it  will  be  necelTary  for 
the  court  to  fupply  words  in  order  to  make  a  reafonable  con- 
{lru£lion. 

Here  the  executors  arc  made  truflees,  and  therefore  from  the 
nature  of  the  thing  are  to  take  nothing  for  their  own  benefit  (4), 

(1)  Fide  Glover  v,  Bates^  ante  1  vol,  Morris  v.  Burroughs,  ante  I  vol.  403.  ante 
439.  629. 

( 2 )  S .  C .  ci  ted  Pre .  Cha  .537.  ante  628.  (4)  Gray  don  v.  Hicks,  ante  J  8 ,  Coak 
(5}  Mcdcalje.  v.  Ives,  ante  i  vol.  64.    v.  Duckenjicld,  ante  ^6%, 

unlefs 
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ljunlefs  it  *had  been  particularly  given  to  tlicm  ;  tliey  have  no      Rkad  y. 
liownerfliip,  and  therefore  cannot  alter  the  intcreft  of  the  cifmi 
cpie  trufls. 

It  is  infifled  that  in  this  cafe,  by  the  exprefs  words  of  the  will, 
I  ihey  may  accumulate  the  interell  during  the  life  of  the  plaintiff. 
I  But  my  opinion  is,  her  meaning  was,  only  to  give  them  that 
;power  during  her  daughter's  minority,  and  the  words  to  he  paid 
\to  the  life  of  my  /aid  daughter  y  feem  to  imply  as  much. 
!  In  the  fir  ft  codicil  are  thefe  words,  if  ^ny  daughter  Jh all  not  live 
tUl  of  age^  or  he  married^  then  I,  give  the  fum  of  10/.  per  ann. 
;to  y.  5.  during  her  life. 

I  In  the  fecond  codicil  flie  gives  her  wearing  apparel  to  her 
l,fervant  in  cafe  her  daughter  die  under  age  or  unmarried  :  now 
I  it  cannot  be  conceived  that  flie  who  was  taking  fuch  minute  care 
!of  her  daughter's  interefl,  as  not  to  give  away  fuch  a  fmall  fum 

as  10/.  a  year,  nor  even  her  v/caring  apparel  unlefs  flie  ftiould 
!  die  under  age  or  unmarried,  fhould  intend  to  put  it  in  the  power 
jof  two  ftrangers  in  blood  (for  fuch  they  appear  to  be  to  her)  to 

deprive  her  of  the  whole  intereft  during  her  life. 

But  there  are  other  words  from  whence  it  is  argued  that  the 

executors  have  a  difpofing  power,  and  thefe  are,  that  the  Intereft 

and  principal  he  fettled  on  her^  or  the  heirs  of  her  hodvy  as  they  fhall 

think  ft. 

But  I  think  there  is  no  ground  either  in  law  or  reafon  to  con 
ftrue  thefe  words  fo  largely. 

It  was  admitted  by  the  defendant's  counfel  that  the  word  or 
maybe  confhrued  afid\  as,  fuppofe  a  devife  of  land  to  A»  or  his 
heirs,  it  would  be  a  devife  in  fee,  and  in  Ploivden^s  Commetit, 
288.  h.  many  cafes  are  put  where  or  fliall  be  conftrued  and  (i ). 

And  there  is  one  cafe  in  this  very  will,  where  it  muft  be  fo 
conftrued,  and  that  is  in  the  fecond  codicil,  where  flie  gives 
her  wearing  apparel  to  her  maid,  in  cafe  her  daughter  dies  under    f  646  ] 
age,  or  unmarried. 

And  can  it  be  imagined  that  the  mother  could  Intend  to  put 
it  in  the  power  of  her  executors  to  give  her  perfonal  cfl:ate  from 
her  daughter  (of  whom  flie  appears  to  be  fo  fond)  to  her  grand- 
children (whom  flie  had  never  fecn). 

But  then  it  is  afked  what  power  is  given  to  the  truft;ees  ?  I 
anfwer  a  confiderable  one  ;  they  may  judge  of  the  fund  in  which 
jit  fliall  be  placed,  of  the  manner  in  which  the  fettlement  fliall 
ibe  made  ;  they  may  infert  proper  claufes  to  make  the  difpofitioii 
effe^iual ;  and  that  may  be  a  very  material  power  in  the  prefent 
cafe  :  and  this  is  agreeable  to  the  nature  and  office  of  truftees ; 
but  the  other  (which  has  been  contended  for)  would  be  to  give 
them  an  ownerfliip,  and  not  an  authority. 

But  there  is  an  infurmountable  obftacle  to  their  having  this 
jcwer  in  the  prefent  cafe,  and  that  is,  Mr.  Kitig^i^  one  of  the 

(1)  Vide  etiam  Richard/on  v.  Spraag,  2  Vef.  z\<^.    Eccard  v.  Brcoke,  i  Cox^s 

I   P.    n\    434.      Dobbins  V.  Boivmatiy  P.  W.  434.  note  2.  5th  edit,  Fumix'al 

poji.   3  vol.  4c8.     Jack/on  v.  Jack/on,  v.   Crtw,    pojL  3   vol.    86.     M'oljb  v. 

1    Vef  217.     BroiVifivord  V.  Edwards,  Peterfon^  ihid,  note. 
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?NEL  J*  over  ;  fuppofing  he  fliould  be  the  furviving  truftee,  if  he 

had  the  power  contended  for,  he  might  direct  that  the  whole 
{hould  accumulate  durmg  hli[s  Read's  life,  and  fo  better  his  own 
intereft. 

The  words  in  As  to  the  fecond  queftion,  I  am  of  opinion  it  is  a  gift  to  the 
Mrs.Read'jxviUy  daughter  for  life,  with  a  contingent  remainder  to  fuch  heir  of 
urjhlu/d  lief  '  ^^^^  ^°^y     ^hall  hc  living  at  the  time  of  her  death. 

lea^^in^  no  heirs 

of  her  bodyy  is  a  gift  to  the  daughter  for  life,  with  a  contingent  remainder  to  fuch  heir  of  her  body  as 
fliall  be  living  at  the  time  of  her  death  (1). 

There  have  been  many  cafes  where  heirs  of  the  body  have 
been  conftrued  words  of  purchafe  j  Lijle  and  Grey  (2),  and 
Papillofi  TinA  Voye  (3),  in  the  cafe  of  a  real  eitate.  Peacock  and 
Spooner  {4),  Doffcrn  Yti'{\xs  Boh  (5),  and  laft  of  all  Hodge/on 
verfus  BuJJey,  November  18,  1740,  vide  ante ^  page  89,  which  was 
determined  by  me  upon  a  thorough  confideration  of  all  the  other 
cafes,  in  a  queftion  relating  to  perfonal  eftate. 

The  only  doubt  therefore  is.  Whether  there  are  fufRcient 
words  in  the  will  to  indicate  this  intention:  and  I  think  there 
are  ;  but  as  it  will  be  neceflary  for  me  to  take  notice  of  them  in 
confidering  the  third  queftion,  I  will  referve  myfelf  for  it,  and 
therefore  what  I  fay  under  that  head  muft  be  confidered  as  ap- 
plicable likewife  to  the  prefent. 

The,  third  quefl  ion  is,  Whether  the  bequefi:  over  is  good  ; 
and  this  is  the  principal  one  in  the  cafe. 

The  general  objection  is,  that  the  contingency  is  more  remote 
than  the  law  will  allow.    Firfly  Becaufe  it  is  after  a  general 
dying  without  iffue.    Secondly^  Becaufe  the  original  gift  is  to  the 
daughter  and  the  heirs  of  her  body. 
[  647  ]        As  to  the  firft  part  of  this  objedion,  I  think  this  does  not 
amount  to  a  limitation  over  after  a  general  dying  without  ilTue, 
which  would  certainly  be  bad,  as  was  determined  in  the  cafe  of 
Lord  Geojge  Bean  clerk  \tx{\is  Mifs  Dormer^  vide  ante,  page  308. 
(which  was  heard  before  me  June  17,  1742,  as  a  caufe  by  con- 
fent,  but  was  fully  fpoke  to  and  confidered)  and  fo  were  all  the 
other  cafes  from  that  of  jT/z/^and  Mellhig, 
Z  av\nz'\%zY^x-      ^^"t         the  woids  are,  in  cafe  flie  ihall  die  leaving  no  heirs 
ticipjc  of  the     of  her  body  \  now  the  word  leaving  is  a  participle  of  the  prefent 
prefent  tenfe,    •  j^j^fg  which  rclatcs  to  the  time  of  her  dying.  | 

and  relates  to  the        _    '„      ,         r       r^i  /    t  •  t     •  ^  •  n 

time  of  the  In  rortlj  xerius  Chaptnan^  (which  is  reported  m  i  ms. 

duu£;hter'jdying.  j^ut  I  have  chofen  to  t^ke  it  from  my  own  note  of  the  cafe,  in  ' 
which  I  was  counfel)  the  words  were  (after  giving  it  to  the 
firft  taker  Wllllatn  Gore,  without  the  words^^r  life)  and  If  m\  fald  ' 
nephew  fhaJl  depart  this  life  and  leave  no  Iffue  cf  his  body,  then  he 
gives  it  over.  And  in  that  cafe  Sir  Jfei)h  Jckyll  wiis  of  opinion  ^ 
that  the  devife  over  was  void  *,  but  Lord  7]/^/rr/V.iy7<^/<'/ reveritd  tliat  | 
decree,  which  has  never  been  impeached  ;  but  many  cafes  have 

(1)  2  Lev,  223.  S.  C.    nay?n.  278.        (4)  2  /V^.  562.  S.  C. 
S.  C.  (5)  See  Horhrjon  V.  Bi'Jf^^'i  a;-;te  89. 

(2)  2  P.  IF.  471.  S.  C.  note  i. 

(3)  2/^c./^43.  195.  S.C 

been 
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'been  determined  in  conformity  to  it ;  as  for  inftance,  Sahhartcn     Read  v. 

jverfus  Sabbarton  Cafes  in  Lord  Talbot's  time  245.  which  was  de-  SNf-tt. 

i  termined  much  upon  the  fame  foundation  :  And,  if  any  thing, 
this  cafe  is  ftronger,  for  here  it  being  leavingy  it  ties  it  up  more  to 
the  time  of  dying. 

But  the  iecond  part  of  the  obje£lion  has  been  urged  as 
ftrengthening  this  cafe. 

In  the  cafe  of  Paifie  verfus  Stratton^  where  Paine  had  be- 

I  queathed  a  moiety  of  his  perfonal  eft  ate  to  his  fifter  Mary  ^tratton 

\  for  life,  and  after  her  deceafe  to  the  heirs  of  her  body,  and  the 

I  other  moiety  (upon  the  dcvife  of  which  the  queflion  arofe)  he 
gave  to  his  fifter  AnneFaine  and  the  heirs  of  her  body  lawfully  be- 
gotten, or  to  be  begotten  ;  and  for  want  of  fuch  ifllie  or  heirs  of 
her  body  as  aforcfaid,  he  gave  the  fame  to  the  children  of  his 
fifter  Mary  Stratton  equally  among  them,  and  to  their  heirs  and 
affigns  for  ever,  immediately  after  the  deceafe  of  his  faid  fifter 
Anne  Paine^  And  Lord  Macclesfield  was  of  opinion,  upon  the 
probate,  that  the  devife  over  was  void  ,  but  the  original  will 
being  fome  way  or  other  blunderingly  produced,  he  obferved 
that  the  words  after  the  deceafe  of  my  ftfter  Ann  Paine  had  been 
interlined,  and  in  part  rafed  out  again,  but  not  in  fuch  a  manner 
but  they  were  ftill  legible  ;  and  therefore  he  fent  it  to  a  Mafter 

I  to  inquire,  whether  thofe  words  were  rafed  out  of  the  will  at 

i  the  time  of  the  tcftator's  death. 

The  caufe  coming  on  again  upon  the  Mafter's  report  before 
the  Lords  Commiflioners,  they  were  of  opinion  that  it  had  not 

'  been  put  into  a  right  way  of  examination,  and  they  therefore  re- 

'  fpited  giving  judgment  till  the  matter  could  be  examined  in  the 
proper  ecclefiaftical  court,  and  the  prirties  were  at  the  expence  of  [  648  J 
litigating  it  in  the  prerogative  court,  in  order  to  have  theTe  words 
pronounced  part  of  the  will  however  that  court  was  of  opinion, 
they  ought  not  to  be  inferted  ;  upon  which  the  caufe  coming  on 
again  before  Lord  Chancellor  King^  he  was  of  opinion  the  de- 
vife over  was  void  :  upon  which  an  appeal  was  brought,  and  the 
decree  afBrmed  the  8//:'  of  March  1726  ( i ). 

The  ufe  I  make  of  this  cafe,  is,  that  it  was  the  opinion  of 
Lord  Macclesfield,  and  of  the  Lords  Commiflioners,  the  devife 
over  might  be  good,  though  the  firft  devife  was  to  Ann  and  the 
heirs  of  her  body  ;  for  otherwife  they  would  never  have  put  thtf 
parties  to  the  expence  of  trying  whether  thofe  words,  after  the 
deceafe  of  my  ffler  Ann  Paine,  were  erafed. 

Another  cafe  is,  that  of  the  Attorney  General,  at  the  relation  of 
the  Goldfmiths  Company  verfus  Hall  (2),  wliere  the  words  were,  I 

"give  the  refidue  to  my  fon  Francis  Hall -and  the  heirs  of  his 
body,  to  his  and  their  own  ufe ;  but  in  cafe  my  fon  ftiould  de- 
part this  life  leaving  no  heirs  of  his  body  living  at  the  time  of 
his  deceafe,  then  I  give  fo  much  of  the  faid  refidue,  as  pall  not 
have  been  difpofed  of  by  my  faid  fon,  to  the  goldfmiths  company. 
It  was  held  the  devife  over  was  not  good,  not  becaufe  of  the  ftrft 

I  gift  being  to  his  fon  and  the  heirs  of  his  body,  but  becaufe  by  the 

(1)  3  i?rc;.  Par,  Ca.  257.  S.  C.         (2)  FUzgib.  314.  S.  C. 

other 


648 


CASES  Argued  and  Determined 


Read  v. 


No  weight  has 
been  hid  on  the 
want  of  the 
v.-oids  for  life, 
where  the  inten- 
tion of  the  tef- 
tator  has  other- 
v/ifc  appeared, 
efpccially  in  the 
cafe  of  a  trufi 
executory  i  for 
there  this  court 
is  bound  to  fee 
a  fettleraent 
made  agreeable 
to  the  intention 
«f  tte  teitator. 
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Other  V'Ords  he  had  given  him  a  power  of  difpofttlon^  which  was 
held  to  be  inconfiftent  with  a  devife  over. 

And  here  it  is  no  more  than  the  common  difpofition  of  real 
eftates,  which  have  been  frequently  given  to  one  and  his  heirs, 
with  a  devife  over  in  cafe  he  dies  having  no  iflue. 

It  has  been  obje61:ed,  the  words  for  life  are  not  in  this  will. 

But  though  weight  has  been  laid  upon  thofe  words^^^r  life 
when  they  have  been  in,  yet  I  do  not  know  that  any  weight 
has  been  laid  on  the  want  of  them  when  the  intention  of  the 
teftator  has  otherwife  appeared  :  but  if  weight  has  been  laid  upon 
the  want  of  them  where  it  has  been  a  truft  executed,  yet  there 
can  be  none  where  it  is  a  truft  executory^  for  where  it  is  a  truft 
e^tecutory,  this  court  is  bound  to  fee  a  fettlement  made  agree- 
able to  the  intention  of  the  teftator ;  and  fo  it  was  laid  down  by 
Lord  Talbot  in  Lord  Glenorchy  -^LnA  Bofvilky  Cafes  in  his  tirne^  3. 
and  was  Ilkewife  one  of  the  many  points  determined  by  me  in 
Roberts  verfus  Dixivclly  Vide  i  Tr.  Atlyns  607.  And  this  cafe 
is  ftlll  ftronger,  becaufc  the  fettlement  is  dire£l:ed  to  be  made 
according  to  their  difcretion ;  and  it  is  a  very  proper  difcretion 
for  them  to  exercife  ;  but  yet  I  can  by  no  means  go  fo  far  as  the 
decree  at  the  Rolls  has  done,  for  that  would  not  be  to  conftrue 
the  teftatrix's  will,  but  would  be  ufurping  a  power  of  making  a 
new  will  for  her. 

The  decree  has  added  feveral  new  contingencies  \  if  the 
daughter  leaves  no  heirs  of  her  body  at  the  time  of  her  deaih  ; 
by  the  will  it  is  to  veft  in  the  remainder-men,  but  the  decree 
gives  it  them  in  cafe  none  of  her  children  live  to  attain  the  age  of 
twenty-oiic.  Therefore  as  to  fo  much  of  the  decree  of  the  17th 
of  February,  ^735»  gives  any  directions,  or  in  any  wife  re- 
lates to  the  truft  of  the  furplusof  the  plainiifF's  mother's  perfond 
cftate  fubfequent  to  the  truft  thereby  direcSted  and  declared  for 
the  plaintiff  during  lier  life,  it  mull  be  reverfed,  and  inftead 
thereof,  I  order  and  decree  that  in  cafe  the  plaintift'  (hall  leave 
any  heirs  of  her  body  living  at  the  time  of  her  death,  then  after 
tlie  plaintiff's  deceafe  the  clear  furplus  of  fuch  perfonal  eftate 
ihall  be  in  truft  for  and  for  the  fole  benefit  of  fuch  heirs  of  the 
body;  but  in  cafe  the  plaintiff  fliall  happen  to  die  without  leav- 
ing any  heir  of  her  body  living  at  the  time  of  her  death,  then 
after  the  plaintilFs  deceafe  the  clear  furplus  of  fuch  perfonal 
cftatc  ftiall  be  in  truft  as  to  one  moiety  thereof  for  the  benefit 
of  the  defendant  Matthias  King,  and  as  to  the  other  moiety 
thereof,  for  the  benefit  of  the  defendants  Maria  Waif  on  and 
Cecilia  IVatfon^  fubjciSl  to  the  charges  in  the  teftatrix's  will 
mentioned  :  and  let  the  Accountant  GenerjU  declare  the  truft 
Thereof  accordingly  fubjecl  to  the  further  order  of  this  court  (i)* 


(0  Reg.  Lib,  B,  1742.  fol.  583, 
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Michaelmas  Term   lo  Geo,  2.  1736-  In 
Banco  Regis^ 

John  Middleton  and  Ann  his  Wife  verfus  Thomas  Crofts, 

JOHN  Middleton  and  his  wife  were  articled  againft  in  tlie  Caf.  temp, 
ecclefiaftical  court,  for  being  married  out  of  canonical  Hardw.  5-^. 
hours,  without  licence  or  banns,  and  in  a  private  houfe  ;  a  \  Blniard.^B* 
prohibition  was  applied  for  upon  a  fuggeflion  that  the  power  351.  2  Kei. 
of  the  ecclefiaftical  court  was  taken  away  by  the  ftatute  of  7  '"^fj'^^'^J,'^*,^ 
^  8  Will,  3.  cap,  35.  by  which  penalties  were  laid  on  the  pj^  1^'.  I'Wa 
clergymen  marrying,  and  the  panics  married  without  banns  Abr.  320.pi.14. 
or  licence,  which  penalties  were  to  be  recovered  in  the  tem-  2*^* 
poral  court :  In  order  to  bring  the  matter  fully  before  the  court, 
a  rule  was  made  for  a  prohibition,  and  that  the  declaration  fhould 
be  delivered  before  the  firfl  day  of  the  enfuing  term.  The 
fubflance  of  the  pleadings,  and  arguments  of  counfel,  are  fully 
flated  by  Lord  Hardwicke  Chief  Juftice,  in  delivering  the  opini- 
on of  the  whole  court  as  follows. 

In  an  attachment  upon  a  prohibition,  the  plaintiffs,  the  Dsdoraim, 
hufband  and  wife,  in  their  declaration,  fet  forth  the  ftatute 
of  7  ^  8  Will.  3.  cap,  35.  whereby  a  penalty  of  100/,  is  inflict- 
ed upon  every  parfon,  vicar,  or  curate,  marrying  any  perfon 
without  banns  or  licence,  and  a  penalty  of  10/.  on  every  man 
To  married,  to  be  recovered  with  cofts  of  fuit,  by  any  perfon  who 
fliall  inforni  or  fue  for  the  fame:  That  although  the  lay  people 
of  this  realm  are  not  fubje6t  to,  or  any  way  punifliable  by, 
any  canons  or  conftitutions  ecclefiaftical;  yet  neverthelefs,  that 
the  vicar  general  of  the  biftiop  of  Hereford^  intending  unjuftly  to 
Dpprefs  the  plaintiffs,  and  to  draw  the  cognizance  of  a  pica 
which  belonged  to  our  fovereign  Lord  the  king  to  another  trial 
in  the  court  Chriftian,  had,  at  the  promotion  of  the  defen- 
dant, articled  againft  the  plaintiffs  in  the  following  manner, 
videlicet ; 

That  by  the  laws,  canons,  and  conftitutions  of  this  realm,  it  [^51] 
was  required,  that  all  perfons,  before  they  ftiall  be  given  toge- 
ther in  holy  matrimony,  ftiould  obtain  a  faculty,  or  licence,  from 
the  ordinary,  or  have  the  banns  publiflied  according  to  the  book 

of 
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of  common  prayer,  and  be  married  in  the  church  or  chapel,  be* 
tween  the  hours  of  eight  and  twelve  in  the  forenoon  ;  and  that 
all  perfons  offending  in  the  premilTes,  or  any  of  them,  ought  to 
be  punidied  by  the  faid  laws,  canons,  or  conftitutions. 

I'hat  in  the  year  1729,  1730,  and  1731,  and  in  the  year 
1732,  and  before  the  commencement  of  this  fuit,  Jahi  Middle^ 
ion  and  Ann  EUu^  widow,  the  now  plaintiffs,  being  inhabitants 
of  the  parifh  of  Dove^  in  the  county  and  diocefe  of  Hereford^ 
without  any  licence  fivfl:  obtained  from  their  ordinary,  and  with- 
out banns  publiihed  in  the  frad  church,  or  any  church  or  chapel, 
procured  themfelves  to  be  clandeftinely  married  to  each  other 
by  one  Thoinas  Jllen^  a  clergyman,  or  pretended  clergyman,  of 
the  parifli  of  Michael  Church  Ecley,  in  the  faid  county  of  Here^ 
fordy  in  his  own  dweUing-houfe  there,  between  the  hours  of 
one  and  eight  in  the  morning,  and  that,  by  virtue  of  fuch  mar- 
riage, they  cohabited  with  each  other  as  man  and  wife. 

Then  the  declaration  alledges,  that  the  court  Chriftian  hath 
no  jurifdi£lion  or  cognizance  of  this  matter,  and  that  it  is  a 
jnere  temporal  offence  punifhable  by  the  ftatute,  that  the  plain- 
tiffs delivered  to  the  defendant  the  King's  writ  of  prohibition  j 
but,  notwithftanding  that,  the  defendant  continues  to  profccute 
the  plaintiffs  in  the  faid  court  in  contempt  of  the  King,  to  the 
damage  of  the  plaintiffs,  and  contrary  to  the  faid  writ  of  prohi- 
bition. 

Plea ind  demur-     The  defendant  by  his  plea  denies  (in  common  form)  that  he 
C  demurrsr!^^'^  ^^^^  proceeded  in  the  fpiritual  court  contrary  to  the  writ  of  pro- 
hibition ;  and  for  a  confultation  demurs  generally,  and  the  plaintiffs ; 
join  in  demurrer.  \ 
This  caufe  hath  been  feveral  times  argued,  and  three  queftions 
Three  queftions  have  been  made  at  the  bar. 

made  at  the  bar.      Yix{ki  Whether y  by  virtue  of  the  canons  made  in  the  year  1603, 
lay  perfotis  are  punifljable  by  ecclefiaflical  cenfures  for  a  clandcf 
*  tine  marriage,  had  ipithout  banns  or  licence* 

Secondly,  If  day  perfo\is  cannot  be  profecuted  or  punijhed  by  free 
of  thefe  cations,  luhether  the  court  had  jurifaiBiotr  of  fuch  a 
caufe  agahifl  them  by  the  ancient  canon  laiv^y  received  and  aU 
r  6?2  1  lowed  tuithin  the  realm  of  England. 

Thirdly,  Suppofng  the  fpiritual  court  had  a  jurifdiBion  on  either 
of  thofe  grounds^  whether  that  jitrifdiElion  is  taken  away  by  the 
operation  of  theflatute  of  ']  ^  ^  Will,  3.  cap,  35./'^.  4- 
which  inflicts  a  penalty  of  loh  for  this  offence^  to  be  recovered 
in  the  King*s  court. 
The  hrit  of  thefe  queftions  ought  regularly  to  be  divided  into ' 
Firft  Qucftion.  ^^VO. 

Fnf,  Whether  thefe  canons  made  in  1603,  which  relate  to., 
clandeftine  marriages,  do,  in  the  words  and  provifions  thereof,| 
extend  to  the  parties  contra<Si:ing  matrimony,  or  affcCl  the  laity  iiX\ 
fuch  a  cafe  as  is  now  before  the  court  ? 

Secondly,  If  lay  perfons  are  within  the  words  of  thefe  ranons,| 
M'hether  'the  authority,  by  which  thefe  canons  were  made,  can| 
iSov       bind  the  laity  as  to  this  matter  ?  ; 
CmonswhicW        As  to  the  full  of  thefe  two  queffions,  there  are  five  canons 
tTirma^tr^f  comprifed  iu  the  body  of  the  canons  in  1603,  tliat  relate  to 

clandcilinei 
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clandeftlnc  marriages,  indelicet.  Canon  the  62cU  loi/?,  lo^Jt 
jio3^/,  and  104//^.    That  no  miniller,  upon  pain  of  fufpenfion 
'per  Triennh/m  ipfo  faSloy  fhall  celebrate  matrimony  between  any 
perfons  without  l)anns  or  Hcence,  nor  at  any  time  but  between 
the  hours  of  eight  and  twelve  in  the  forenoon,  nor  in  any 
private  place,  other  than  in  the  church  or  chapel  where  one 
of  them  dwells,   nor,  being  under  twenty-one,  without  the 
confent  cf  parents.     Canon  ioiy?>   102 J,  and  103^/,  relate 
only  to  the  perfons  by  whom,  and  the  manner  in  which  licences 
J  are  to  be  granted,  and  the  fecurlty  and  oaths  to  be  taken  on 
granting  fuch  licences :  Canon  104//^  contains  an  exception  of 
perfons  in  the  ftate  of  widowhood,  out  of  fome  of  the  pre - 
Seeding  regulations;  and  provides,  that  any  ordinary  or  ofFicer 
jofFending  in  the  premifles,  fiiall  be  fufpended  for  fix  months; 
and  that  every  licence  granted  contrary  to  the  directions  be- 
fore mentioned  fliould  be  void,  as  if  there  had  never  been 
any  granted;  and  the  parties  marrying  by  virtue  thereof,  fliall 
be  fubje£t  to  the  puniihment  appointed  for  clandeftine  mar- 
riages. 

It  feems  to  be  plain  from  hence,  that  none  of  thefe  canons  do 
in  the  words  or  terms  of  them  afFe£i:  the  parties  contracting,  ex- 
cept the  laft  claufe  of  the  104?^  canon,  which  relates  to  per-» 
i  fons  married  by  colour  of  void  licences,  granted  without  ths 
circumftances  before  prefcribed  ;  but  that  is  not  the  prefent  cafe, 
for  the  libel  does  not  alledge  any  void  or  irregular  licence  to 
have  been  obtained,  and  that  the  marriage  was  thereupon  had, 
but  contains  a  podtive  charge  of  a  clandeiline  marriage,  with- 
out banns  publiflied,  or  any  hcence  at  all,  which  is  a  different 
fa6t,  and  not  within  this  provifion.  For  this  reafon,  it  does 
not  appear  to  us  that  the  provifions  of  the  canons  of  1603, 
do  extend  to  the  laity  in  fuch  a  cafe  as  is  now  before  the  [  ^553  ] 
court. 

But,  fuppofing  lay  perfons  might  be  within  the  words  of 
die  canons  in  1603,  the  next  confideration  is,  whether  the 
authority,  by  which  thofe  canons  were  made,  can  bind  the  laity 
as  to  this  matter.    The  authority  whereby  they  were  made  is 

i  well  known  to  have  been  by  the  bifhops  and  clergy,  in  con- 
vocation convened  by  the  king's  writ,  allowed  to  treat  of,  and 
make  canons  by  the  royal  licence,  and  afterwards  confirmed  by 
the  king  under  the  great  feal ;  but  the  defe6l  objedled  to  them 

I  is,  that  they  never  were  confirmed  by  parliament,  and  for  this 

i  reafon,  though  they  bind  the  clergy  of  this  realm,  yet  they  can* 

I  not  bind  the  laity. 

i     This  is  a  queftion  of  very  extenfive  learning  and  great  con-  ^ 
I  fequence,  upon  which  there  is  fome  appearance  of  variety  in 

the  law  books,  notwithftanding  which,  I  always  underftood 
!  till  it  was  difputed  in  this  caufe,  that  the  law  in  latter  times  has 

been  univerfally  taken  to  be,  that  the  canons  of  1 603  did  not 

bind  the  laity  for  want  of  a  parliamentary  confirmation. 

And  upon  this  ground,  I  prefume,  it  was  that  my  brother 

Wright  (that  argued  laft  for  the  defendant  in  this  caufe,  who 

is  piainti{F  in  the  ecclefiaftical  court}  exprefsly  admitted,  that  " 

thefe 
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tKefe  canons  did  not  propria  vigore  bind  the  laity,  and  Infifled  onl^ 
On  the  fecond  point,  that  the  ancient  ufage  of  the  church  of 
England,  and  the  ancient  canons  received  by  and  allowed  in  this 
nation,  do  bind  them. 

But  as  the  contrary  dodrine  was  infifled  on  by  the  other 
counfel,  who  argued  on  the  fame  fide,  and  had  a  right  to  urge 
every  thing  which  they  thought  material  for  their  client,  it  is  be- 
come neceffary  to  examine  and  determine  a  point  of  fo  great 
confequence  to  the  conftitution  of  Englaniy  in  order  to  fettle  the 
law  thereupon. 

The  court  of  And,  upon  the  beft  confideration  we  have  been  able  to  give 
2ns of  160"*  '^^^  opinion,  that  the  canons  of  1603,  not  having 

not  having  been  been  confirmed  by  parliament,  do  not  propria  vigore  bind  the 
confirmed  by  laity  ;  I  fay  propno  vigorc^  by  their  own  force  and  authority ; 
^no^p^aprio  there  are  many  provifions  contained  in  thefe  canons,  which 

bind  the  are  declaratory  of  the  ancient  ufage  and  law  of  the  church  of 
iaity.  England,  received  and  allowed  here,  which,  In  that  refpe6t,  sind 

by  virtue  of  fuch  ancient  allowance,  will,  bind  the  laity ;  but 
that  is  an  obligation  antecedent  to,  and  not  arifing  from,  this 
body  of  canons. 

The  reafons  In  treating  of  this  queflion,  it  might  ferve  for  Illuftration  and 
foCd'IheiropU^  ornament,  to  look  back  into  the  hiftory  of  the  ancient  councils 
alien.  of  this  ifland  in  the  BritiJJj  and  Saxon  ages ;  but  any  one  who 

[  654  ]    ^^^^^  trouble  of  looking  through  Sir  Henry  Spelmari!% 

laborious  colleclion  on  this  fubjecl:,  will  find  that  it  would 
furnifh  very  little  materials  towards  fixing  the  point  of  law  as 
to  the  obligations  of  canons,  becaufe  thole  councils  were  fre-» 
quently  mixed  aflemblies,  compofed  partly  of  clergy,  partly  of 
laymen,  and  fometimes  of  the  King,  with  his  nobility,  and 
at  other  times  fome  of  the  commons  are  mentioned  to  be  pre- 
fent ;  but  whether  they  liad  fuiTrages  in  thofe  councils  or  not, 
and  in  what  manner  they  were  fent  thither,  whether  by  ele<StIon^ 
or  by  what  other  kind  of  conftitution,  is  very  uncertain  and 
x)bfcure. 

The  like  may  be  faid  of  feveral  councils  held  In  the  earllefl 
times,  following  the  coming  in  of  the  Nonnan  line;  and  after- 
wards there  is  frequently  a  mixture  of  the  legantine  authority, 
which  arofc  merely  by  papal  ufurpation. 

Upon  this  important  queftion,  therefore,  It  is  fafeft  for  judges 
to  proceed  upon  fure  foundations,  which  are,  the  general  nature 
and  fundamental  principles  of  this  conftitution,  a£ts  of  parlia- 
ment and  the  refolutions  and  judicial  opinions  in  our  books, 
and  from  thefe  to  draw  our  conclufions. 
Nonewinwscan      To  argue  firft  fror.1  the  general  nature  and  fundamental 
Jh  "^^^1    ^'"^  principles  of  this  conftitution,  nothing  is  fo  undoubtedly  fuch, 
picj^but  by^the       that  no  IICW  laws  can  be  made  to  bind  the  whole  people  of 
King,  with  the  this  land,  but  by  the  King,  with  the  advice  and  confent  of  both 
advice  and  con-   houfjs  of  parliament,  and  by  their  united  authority;  neither  the 

fcntofboth  .    ^  1      ir-  •  1     1  r 

houfes  of  parlia-  King  alonc,  nor  the  Kmg  with  the  concurrence  ot  any  par- 
merit,  and  by  tlctilar  number  or  order  of  men,  have  this  high  power.  To 
thorLr'^^**      cite  authorities  for  this  would  be  to  prove  that  it  is  now  day,  and 

therefore 
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^erefore  T  will  only  refer  to  the  parliament  roll,  2      5,  Pars  2. 
No,  10.  and  the  cafe  of  proclamations,  12  Rep,  74. 

The  binding  force  of  the fe  a£ls  of  parliament  arifes  from  Every  man  may 
that  prerogative  which  is  in  the  King,  as  our  fovereign  liege  lord,  be  faid  to  be 
from  thatperfonal  ri^rht  which  is  inherent  in  the  peers  and  lords  P^''^     and  the 

r       1-  1-11       ri  ^    ^    •   1    '  ^  r         n-         confent  of  every 

01  parliament,  to  bind  themielves,  and  their  heirs  and  iucceiiors,  fubjcdtisin* 
in  their  honours  and  dignities,  and  from  the  delegated  power  d^ded  inanaft 
vefted  in  the  commons,  as  the  reprefentativcs  of  the  people,  buHn  canons* 
and  therefore  lord  Coke  fays,  4  ///;'?.  i .  thefe  reprefent  the  whole  made  in  conTo- 
commons  of  the  realm,  and  are  traded  for  them  by  reafon  of  ^rm°ed  b"'^ 
this  reprefentation,  every  mm  is  faid  to  be  party  to,  and  the  ^rtJIln  oniy/aii 
confent  of  every  fubjecSl  is  included  in  an  a(Sl  of  parliament ;  but  thefe  are  wu.u- 
in  canons  made  in  convocation,  and  confirmed  by  the  crown  except 

1        11    1    7-  •  1  1    rr         1        •  '^y^^  alTenr. 

only,  all  thele  are  wanting,  except  the  royal  allent ;  here  is  no 

intervention  of  the  peers  of  the  realm,  nor  any  reprefentation  of 
the  commons. 

Indeed,  Dr.  Andrews  endeavoured  to  avoid  the  force  of  this 
obje61:ion,  by  obferving,  that  the  obligation  of  an  act  of  par- 
liament did  not  arife  from  the  a£lual  reprefentation  of  all  the  [655  3 
people  of  the  land,  but  from  an  implied  reprefentation  confti- 
tuted  by  the  law,  for  that,  in  fa6^:,  many  ranks  of  men  amongit 
the  commons  had  no  votes  in  the  ele£lion  of  members  in  that 
houfe,  and  the  minifter  of  every  parifh  in  Enghmd  has  the  care, 
and  is  the  reprefentative  of  his  particular  pariili  in  matters  fpi- 
ritual,  and  votes  in  ele£lion  of  procSlors  for  the  clergy. 

The  fa6l  is  undoubtedly  true,  that  many  amongft  the  commons 
have  no  votes,  as  perfons  having  no  freeholds,  freeholders  in 
the  ancient  demefne,  women,  ^5"V.  but  that  does  not  make  it 
ceafe  to  be  an  actual  reprefentation  of  tlie  people  :  No  body 
ever  imagined,  that,  in  exercifmg  a  right  of  this  kind,  every 
individual  perfon  could  pofiibly  join,  but  fome  rule  of  qualifi- 
cation mult  be  laid  down,  and  that  hath  been  taken  from  the 
moffc  worthy,  and  fuch  as  have  the  mod  valuable  and  fixed  fort 
of  property,  which  alfo,  to  avoid  confufion,  hath  been  reitrained 
by  later  a£ts  of  parliament. 

But  it  is  quite  a  new  notion,  unheard  of  in  the  law  books, 
or  in  any  writer  upon  our  conflitution,  that  the  re6lor  or  vi- 
car of  a  parifli  is  the  reprefentative  of  Iiis  parifh,  in  voting  for 
Convocation  men:  Who  chofe  this  reprefentative  of  tlicirs? 
Not  the  parifli  themfelves,  but  the  bilh.op  of  the  diocefe, 
or  fome  lay  patron.  Could  this  bifliop  of  the  diocefe,  or  the 
lay  patron,  delegate  a  power  for  the  parifhioners  to  bind  them 
in  any  a£t  of  legiflation  ?  Surely  it  never  entered  into  any  body's 
bead,  that  they  could  do  it :  But,  not  to  dwell  upon  this  novelty, 
t  is  contrary  to  the  very  writ  conilantly  ilTued  to  the  metropolitan 
o  fummon  his  convocation,  the  words  of  which  are  convocari 
Qidai  totum  clerhum  ciijujlibct  dia^cefis  vcjlr^  provincice.  It  is  con- 
rary  alfo  to  the  premunitory  claufe  in  the  writ  of  fummons  to 
ivery  bifhop,  which  dire<5ls  in  a  more  particular  manner,wIioof  the 
:lergy  fliali  come  in  perfon,  and  who  by  their  reprefentativcs  in 
his  iorm,  ^lod  decanus  d  archidiaconiis  in  propriis  perfsr.is  ad  dic^ 

turn 
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tu*nt  capkultnn  per  unum  'idcmquc  clcvkus  per  duos  prcci/raforel 
idouecs  ploimn  et  jujpx'tentem  potcftatem  ah  ipfis  cnp'itulo  et  clerics 
div'rfum  hobeiites  pradicl'is  die  et  anno  pjerfonallter  inierfint  ad  cofifefi"- 
tieuduni)  ^V. 

Indie  cenvoca-  The  words  and  common  fenfe  of  thefe  writs  import,  that  only 
tion,  ihe  whole  the  ciergy  are  called  that  the  pro£tors  of  the  clergy  are  merely 
wYaTe^kC°'  I'eprcfentatives  of  the  clergy,  and  have  their  powers  from  and  for 
pi-efentin  perfou  them,  without  fo  much  as  an  implication  on  any  thing  further  : 
or  by  reprefen-  Agreeable  to  this,  Lord  Cohe^  4  Injl.  322.  fays,  in  domo  convoca- 
t'lonh^  the  whole  clergy  of  the  province  are  either  prefent  in  perfon, 
or  by  reprefentation. 

From  hence  arifes  the  fubftantlal  diftindlion  between  the  an- 
cient canons,  made  in  general  councils  of  the  church,  and 
[  3  confirmed  by  the  Roman  emperors  after  they  embraced  the  Chrif- 
tian  faith,  and  the  canons  made  either  in  a  national  or  provin- 
cial fynod  of  the  church  of  England^  and  confirmed  by  the 
crown ;  as  to  the  extent  of  their  obligation,  there  is  no  doubt 
but  the  former  bound  all  the  fubje£ls  of  their  empire,  as  well 
laity  as  clergy,  fo  far  as  they  were  lawful  in  refped  to  the  fub- 
ject  matter  J  but  the  difference  lies  in  the  root  from  whence  the 
obligation  fprlngs. 

The  binding         The  binding  force  of  thefe  ancient  canons  over  laymen,  was 
force  of, ancient   j^qj.  (jerivcd  from  any  particular  prerogative  or  fupremacy  of  the 
men^wasXrived  cmpcrors,  as  head  of  the  church,  but  from  the  fupreme  legif- 
/rom  the  lu-     latl^e  powcr  being  veiled  in  his  perfon  ;  for  after  the  B.ex  Lcgia, 
^^^^"^rbcfi^^^f-  whereby  it  is  faid  to  be  ordained,     ^wd prlncip'i  phcu'it  legis 
ted  in  ihe  pcrfou  hahct  vigovcm^   {Jujlinian,  LiJ}»  lib.  l»tit,  2,  feci,  16.  Digeji^  lih» 
ofthe  emperors,      fjf^  ^,  ^/^  conjlitutioiiihus prmcipiim)  the  whole  power  of  making 
laws,  however   originally  gained  by  ufurpation,  was  devolv- 
ed upon  the  emperor ;  and  by  confequence,  when  a  canon  was 
made  by  the  council,   and  confirmed  by  the  emperor,  it  had 
the  concurrence  of  every  thing  neceflary  to  make  it  a  complete 
law. 

\\\  l^.ngiand\t\^  But  the  cafc  is  far  otherwife  in  England,  where  the  king 
odierwifejwaere  ^-^^^  t)^t  part  of  tlic  leriflativc  powcr,  and  therefore  the  areju- 

thc  king  lias  but  ^,        .        ^   -       ^  r      r   ■» /r     i  i    tj      r  o  n 

pari  of  the  legif-  ment  made  ufe  01  ni  the  cale  ot  Matthews  and  Burdet,  2  oalk. 
Utive  power.      (5 -7^,  though  it  be  only  the  reafoning  of  counfel,  is  of  great 

weight,  and  fuch  as  I  have  heard  no  fatisfadory  anfwer  given 

to. 

The  anfvvers  which  have  been  offered  are  two:  FirJI^  That  j 
the  reafon  of  the  emperors  confirmation  of  any  canon,  was  only  | 
to  give  it  a  civil  fandion ;  but  though  this  was  faid,  it  was  not  ; 
proved  j  and  I  do  not  find  any  temporal  penalties  annexed  to  die 
ancient  canons  of  the  church. 

The  other  anfwer  was,  this  argument  fliews,  wherever  the 
law  has  fixed  a  power,  that  includes  the  confent  of  the  people  ; 
and  therefore,  in  England,  the  confent  of  the  people  is  included ; 
in  the  royal  confirmation;  but  this  hath  not  the  fliadow  of  an^ 
anfwer,  becaufe  it  begs  the  main  queftion,  which  is,  Whether  | 
the  law  of  England  has  depofited  in  the  crown  the  fole  power  of 
confirming  canons  to  bind  the  laity,  without  the  advice  and  con* 
fent  of  parliament. 

2  Anothei 
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Anotlier  argument,  of  like  kind  with  the  former,  is,  that 
by  the  Englifi  conftitution,  the  power  of  binding  by  new  laws, 
arirf  that  of  charging  with  taxes,  are  concomitant  and  co- 
exterifive,  and  thofe  who  have  authority  to  do  the  one,  can  do 
the  other:  thus  the  parliament  makes  laws  obligatory  upon 
the  whole  nation,  and  they  impofe  taxes  to  be  levied  Upon 
all  the  people  :  but  the  clergy  in  convocation  never  pretend  to 
have  power  of  granting  tenths  or  fifteenths,  or  other  taxes  to  [  657  ] 
charge  any  perfons  but  thcmfelves ;  and  by  analogy  from  hence, 
can  make  no  canons  or  ordinances  but  only  to  bind  themfelves, 
I,  e,  the  body  there  afiembled,  or  teprefented.  .) 

To  purfue  this  argument  a  little  further,  and  to  infer  the  con- 
sequences v/hich  naturally  refult  from  it,  it  feems  almoft  an 
abfurdity  to  fay  that  the  clergy  in  convocation  cannot  charge 
the  laity  with  one  farthing  by  way  of  tax  or  impofition,  cannot 
even  create  a  new  fee  to  be  paid  to  them,  and  yet  may  ere6t 
new  laws  to  bind  them  ///  re  ucclefiajlica^  for  difobeying  which 
they  fhall  incur  the  penalty  of  excommunication,  which  is  to 
be  carried  into  execution  by  a  lofs  of  their  liberty,  and  a  dif- 
ability  to  fue  for  and  difpofe  of  their  perfonal  eftate  :  this  would 
certainly  be  to  alTe6l  the  laity  in  their  property  in  a  high  degree  5 
and  yet  it  is  admitted  that  the  clergy  by  their  fynodical  a6ts  can-^ 
not  charge  the  property  of  the  laity. 

And  again,  the  rule  of  any  conftitution  in  a  particular  cafe  Ever  Hnce  th.r 
cannot  be  better  found  out,  than  by  obfervlng  what  has  been  the  iuirra?been''^^ 
conilant  uniform  ufage  and  pra6tice  in  fuch  cafe.    Now  the  thatVhen  ai;y 
conflant  uniform  practice  ever  fince  the  reformation  (for  there  J^^'^^^^J'^^de 
is  no  occafion  to  go  further  back)  has  been,  that  when  any  m.a-  bind 'heialty,3s 
terial  ordinances  or  regulations  have  been  made  to  bind  the  laity  well  as  clergy,  ia 
as  well  as  clergy,  in  matters  merely  ecclcfiaflical,  they  have  ^^-cf^fi^^^ftfcT 
been  either  enacted  or  confirmed  by  parliament  :  of  this  pro-  they  have  been 
pofition  the  feveral  a<5ls  of  uniformity  are  fo  riiany  proofs,  for  cither enafted  or 
by  thofe  the  whole  doclrine  and  worHiip,  the  very  rights  and  ^^^^^^^^^^^^ 
ceremonies  of  the  church,  and  the  literal  form  of  publick  prayers 
are  prefcribed  and  eftablifiied  ;  and  it  is  plain  from  the  feveral 
preambles  of  thefe  a^ls,   that  though  the  matters  v/ere  fir  ft 
confidered  and  approved  in  convocation,  yet  the  convocation 
was  only  looked  upon  as  an  aiTembly  of  learned  men,  able  and 
proper  to  prepare  and  propound  them,  but  not  to  enacSc  and  give 
rhem  their  force. 

To  this  way  of  arguing  it  hath  been  obje£led,  that  the  reafou 
of  eftablllhing  proviiions  of  this  kind  by  acts  of  parliament,  was 
for  the  fake  of  enforcing  them  by  civil  fanctions  and  temporal 
ptnaltles,  which  could  not  otherwife  be  obtained,  and  un- 
loubtedly  this  was  one  reafon  for  it ;  bi.t  I  cannot  be  perfuaded 
hat  it  was  tl^e  only  reafon,  fince  if  it  had  been  the  prevailing 
:)pinion  of  thole  times,  that  the  clergy  in  convocation  could 
iiake  new  canons  to  bind  the  hiity,  ic  is  moft  unaccountable 
hat  they  Ihould  not  think  it  proper  to  trud  any  regulation  of  the 
"noft  minute  confequence  to  the  proper  force  of  canon  or  fyno-  . 
ical  decree,  which  if  lawfully  made  might  be  carried  into  exe* 
Vol.  II.  ,  R  y  cution 
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Lord  Hardw'icke 
faid,  the  attempt 
of  counfel  to 
make  the  power 
of  the  convoca- 
tion in  ordaining 
canonsco- exien- 
live  with  the  ju- 
dicial authority 
of  iheir  courts  is 
full  of  fo  much 
iniichief,  that  it 
cannot  be  con- 
tended for  with 
»ny  fhadow  of 
reafon  or  oflaw. 


cu'tlon  by  excommunication,  and  the  confequences  attending 
upon  it  were  a  fan6l:ion  fully  fufficient  to  enforce  it. 

Upon  one  of  the  arguments  of  this  caufe  at  the  bar,  it  was, 
though  not  in  Vv^ords  afferted,  yet  endeavoured  to  be  proved  that 
the  legiflative  power  of  the  clergy  in  convocation  is  co-extenfive 
with  the  judicial  power  of  the  fpiritual  courts,  and  that  there* 
fore,  as  the  fpiritual  courts  had  an  allowed  jurifdi£lion  over  the 
laity,  as  well  as  the  clergy  in  matrimonial  caufes,  fo  the  con- 
vocation had  power  to  make  canons  to  bind  the  laity  relating 
to  marriages.  This  has  been  expreffed  in  other  words,  that 
their  canons  are  binding  on  clergy  and  laity  without  diilin£lion 
in  re  ecclejiafi'ica^  that  is  in  ecclefiaftical  matters,  or  what  ac- 
cording to  the  law  of  the  land  hath  been  reckoned  of  a  fpiritual 
nature. 

But  in  this  argument,  a  great  deal  too  much  is  affiimed  *,  for 
the  fpiritual  court  has  undoubtedly  jurifdi61;ion  for  matrimony, 
and  teftaments,  commiflion  of  adminiftration  of  perfonal  eftates, 
tithes,  and  certain  crimes,  which  are  all  deemed  in  law  in  fome 
degree  of  a  fpiritual  or  ecclefiaftical  nature  ;  and  yet,  if  this 
argument  was  true,  it  would  equally  follow,  that  they  might 
make  canons  to  limit  the  degrees  of  confanguinity,  within  which 
marriage  may  be  contra£):ed,  to  fix  folemnities  of  making  tef- 
taments  concerning  perfonal  eftates,  to  regulate  the  rights  of  ad- 
miniftrations,  and  of  tithes,  and  to  afcertain  the  circumftanccs 
and  evidence  of  thofe  crimes,  efpecially  in  things  not  already 
fixed  by  particular  ftatutes ;  what  confequence  would  this  have  ? 
Every  body  fees  how  it  would  enable  tbem  without  confent  of 
parliament  To  change  the  law  relating  to  the  heirfliip  and  de- 
fcents  of  lands,  and  likewife  relating  to  perfonal  eftates  which 
are  now  become  of  prodigious  value,  and  relating  to  the  payment 
of  tithes  which  much  concerns  temporal  interefts  and  property, 
and  alfo  as  to  feveral  crimes  whereby  the  perfonal  liberty  of  the 
fubjeiSt  may  be  confequentially  affecled  upon  their  fignificavits.. 
This  attempt  therefore  to  make  the  power  of  the  convocation  in 
ordaining  canons,  co-extenfiVe  with  the  judicial  authority  of 
their  courts,  is  full  of  fuch  ftrange  confequences,  and  fo  much 
mifchief,  that  it  cannot  be  contended  for,  with  any  ftiadow  o£ 
reafon,  or  of  law. 

In  truth  ever  fince  the  reformation,  and  for  fome  time  be- 
fore, when  any  alteration  hath  been  made  upon  the  law  upon 
any  of  thofe  points,  it  hath  been  done  by  a£l  of  parliament, 
witnefs  32  H,  8.  ch,  38.  about  the  degrees  of  marriage,  21  if. 
:8.  t-A.  5.  and  22  ^  23  Car,  2.  ch,  10.  relating  to  adminiftration 
and  the  diftribution  of  inteftates'  eftates,  and  feveral  others  which 
might  be  enumerated.  ' 

If  this  dodrine  had  been  law  at  the  time  of  making  the  fta- 
tute  of  Mcrton^  20  /f.  3.  the  biftiops  would  have  had  no  occafion 
to  apply  to  parliament  to  change  the  law  of  England^  by  legiti- 
mating ifTue  born  before  marriage,  as  they  had  the  jurifdiftion  to 
try  general  baftardy,  or  vi/hether  a  child  was  baftard  or  mulier, 
as  is  cxprefled  in  2  Rol,  Ahr,  ^Z6,  pL  25.  they  might  have  done 
H  tliemfelves  j  and  though  the  Lords  with  one  voice  gave  that 

memo- 
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memorable  anfwer,  Nolumus  leges  AnglicE  mutariy  the  clergy  In 
convocation  might  have  done  it  by  a  new  canon. 

There  was  but  one  cafe  produced  to  give  colour  to  this  ar-  Thecafelm 
gument,  and  th<it  was  ^  Rol,  Ahr.  tit.  Executor  909.  Letter  L  Ab.x:it.  Executor 
pL  5.  the  words  "  It  is  ordained  by  a  canon  in  i  Jac,  i.  ch,  93.  909.  ^^^^'y.'S 
"  that  bona  notabilia  (hall  be  accounted  5  /.  at  leaft,  and  no  per*  orntde^aut'ho-* 
Ion  fliall  be  fald  to  have  left  bo?ia  iiotablUa^  if  he  have  not  nty ;  and  Rolls 
fTood:>  in  diverfc  diocefes  to  the  value  of  c       and  it  feemr,  himfdtexprefles 

i\t        1-  11'  111  -r  nis  doubt  in  the 

(y^/;iZ*/d' IS  the  word)  that  this  canon  hath  changed  the  law,  it  place  cited  j  and 
it  was  otherwife  before  •,  in  as  much  as  the  granting  of  admini-  nothing  to  the 
ilratlon  appertains  to  the  ecclefiaitical  law,  and  our  law  only  Jh'^repon^nUe 
takes  notice  of  their  law  in  this  matter,  and  therefore  they  may  f,ime  cafe,  h  C4< 
alter  it  at  their  pieafure,  Hil,  7  Jac»  Needham%  cafe,  by  the  *3S« 
doftors  and  the  court  5  L  in  every  diocefe  fliall  be  bona  na- 
tab  ilia. 

This  cafe  founds  ftrong,  but  the  authority  of  it  amounts  to 
'little  ;  for  though  Perkins  feB,  489.  p»  94.  of  the  old  edition, 
fays,  that  40  j".  in  every  diocefe  would  make  bo?m  7iotabiliay  yet 
there  were  authorities  before  this  canon,  that  to  make  bona  no- 
tabilia  the  value  muft:  be  5  L  and  therefore  it  does  not  appear  that 
"any  alteration  was  attempted  to  be  made  in  the  law ;  and  Rolls 
himfelf  exprefies  his  doubt  in  the  place  cited ;  befides,  if  that 
did  appear,  it  vras  a  matter  which  did  not  concern  the  laity,  but 
was  merely  a  regulation  among  themfelves,  making  a  diftribu- 
tion  of  the  fees  of  adminiftration  between  the  metropolitan  and 
his  diocefan  bifhops,  and  their  officers. 

I  take  this  cafe  to  be  the  fame  with  Sir  John  Needham*s  cafe, 
8  Rep,  135.  in  which  it  is  material  to  obferve,  that  Lord  Coke 
hath  reported  nothing  to  this  effecl :  But  let  the  credit  of  the 
paffage  be  what  it  will,  this  is  a  point  of  too  great  moment  to  be 
determined  by  a  fingle  loofe  faying  in  an  abridgment,  contrary 
to  the  general  reafon  and  principles  of  law. 

adly,  1  come  now  to  the  fecond  head  of  argument  propofed 
I  upon  this  queftion,  which  was  ftatute  law  ;  and  as  I  do  not  find 
any  pofitive  declaration  of  the  law  has  ever  been  made  by  any 
a6l  of  parliament  upon  this  particular  point,  fo  all  that  can  be 
expected  from  hence  are  implications  and  inferences  from  whence 
the  fenfe  of  the  legiflature  may  reafonably  be  collected. 

The  feveral  ads  of  uniformity  and  other  ftatutes  which  were  Theaascfuu 
mentioned  and  referred  to,  when  I  confidered  the  ufage  and  {ormity&c.fnice 
practice  of  this  kingdom  fince  the  reformation,  furnifli  proofs  rcforntatkn, 
of  this  nature  very  material  to  fliew  that  the  paillament  have  parliament  have 
from  that  period  at  leaft  been  of  opinion,  that  the  proper  power  from  that  period 
of  making  conftitutions  in  ecclefiaftlcal  matters  to  bind  the  whole  been  of  opinion, 

^    .      1  that  the  power 

nation  was  m  them.  of  making  con- 

*The  only  a£lmade  ex  profejjh  upon  the  fubje^l:  of  the  canons,  ftitutiousin  ec- 
is,  that  of  the  25  Hen.  8.  c,  19.  intitled  the  fubmiffion  of  the  Jerftf  bind  The' 
clergy,  and  reftraint  of  appeals,  whereby  power  was  given  to  whole  na;ion was 
that  King,  H»  8.  to  appoint  thirty-two  perfons  to  review  and 
reform  the  ecclefiaftlcal  laws,  which  power  was  continued  by    t  *66o  ] 
the  feveral  fubfequent  ftatutes  of  27  //.  8.        15.   35  H.  8. 
ch^  lO.  and  3      4      6.  ch.  11.  but  was  never  completely  car- 
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ried  into  execution ;  thefe  a£l:s  of  continuance  are  not  pnnfec! 
in  the  latter  editions  of  the  ilatute  book,  but  are  all  in  Rafiall 
Statutes  at  Lar?c. 

o 

But  even  this  ftatute  Is  in  the  words  of  it  filent  as  to  theper- 
fons,  over  whom  the  obllga-ion  of  canons  may  extend. 

It  begins  with  an  humble  achuOvv]^:dg•ment  of  the  clergy,  ac- 
cording to  the  truth,  "  That  the  convocation  is,  always  hath 
"  been,  and  ought  to  be  ailcmbled  only  by  the  King's  writ : 

then  they  promlfe  in  vevho  Jlicrr:ht'  that  they  will  never  from 

henceforth  prefume  to  attempt,  alicilge  or  claim,  or  put  in  urf , 
*^  enacl,  promulge  or  execute  any  new  canons,  conftitutiouf , 
*^  ordinances,  provincial  or  other,  unlefs  the  King's  royal  affent 

and  licence  may  be  had,  to  rnali^^  promulge  or  execute  tl  e 
*'  f^me,  and  that  his  Majeily  do  give  his  royal  aHent  and  authc- 

rlty  in  that  behalf." 

Upon  thefe  recitals  it  ena£ls,     That  the  clergy,  nor  any  of 

them  from  thenceforth,  ihali  prefume  to  attempt  to  alledge, 
"  claim  or  put  in  ure,  any  conflltutions  or  ordinances  provin- 

clal  or  fynodal,  or  any  other  canons,  nor  fiiall  ena6l,  pro- 
*'  mulge,  or  execute  any  fuch  canons,  conditutions  or  or(^'- 

nances  provincial,  by  v.  hatfoever  name  or  names  they  may  be 

called  in  their  convocation  in  any  time  to  come,  (which  always 
*^  Aval]  be  afieitibled  by  authority  of  the  King's  writ),  unlefs  the 
*'  fame  clergy  may  have  the  Kinij^'s  moil  royal  aflent  and  licence 
*'  to  make,  promulge,  and  execute  fuch  conilltutions  piovincial 

or  fynodrd  •,  upoii  pain  of  fuiferiDg  imprifonment,  and  mak- 

ing  fine  at  the  Ki;ig's  v/i!!.'" 

It  enacts  furtlicr,  "  That  the  King's  Highnefs  fiiall  have 

^'  pov;er  and  authority  to  nominate  and  ailign  at  his  pleafure 
32  perfons  of  his  fubjecls,  half  whereof,  16,  U  be  of  the 
clergy,  and  half  of  the  temporalty,  of  the  upper  and  netlKT 
honk  of  parliament,  who  fiiall  have  authority  and  pov/er  to 
viev/,  fcarch,  and  examine  tlie  faid  canons,  conllitutions  and 
crdiJiances,  provincial  or  fynodal,  heretorore  made;  ?.nd  fuch 

*^  of  tliem  as  the  faid  92  perfons,  or  the  more  part  of  them, 

"  iliail  deem  and  ad'nulge  v/orth.y  to  be  continued,  kept  and 
obeyed,  {Irali  be  from  iicncciortli  kept,  obeyed' and  accepted 

*"*  wlthhi  this  reakai,  fo  trut  the  Kuig's  royal  ailent  be  firil  had 
to  the  IVime    and  the  re'idiic  of  tlR'm  which  the  King's  Higl - 

"  nefs  and  the  faid  32  performs,  or  ^]re  more  part  of  them,  ihall 
not  approve,  or  fliaU  deem  w()rt]\y  to  be  abolite,  abrogate  and  | 
f  60 f  ]  made  frul'trate,  Oiaii- froi^i  thciiccrorili  be  void  and  of  none  ^ 
ef}e(51-y  and  neVv?r  be  put  ini  cxecjtton  wirinn  realp.^.  j,^ 
"  Provided  ;]iat  uu.h  c-mmi-  ,  '.n^^'i  conititutions  and  oicliiiaticcS'  | 
provincial  or  fyn(»dal,  being  already  made,  wiiicli  be  notcou"  | 

*^  contrariant  nor  repugnant  ta  the  lawS)  ilatutes,  and  cuiloms  | 
of  this  realm-,  nor  to  the  da~ii;Tnge  or  h.urt  of  the  King's  prerc- 
ganvc  royal,,  ihall  now  liiH  be  ufcd  aiul  executed- ^is  they  were 

**  before  the  making  of  Jhis  aed,  fill  fuch  tiriie  as  tlicv  be  \iewcd 
learched,  or  otlierwife  orilcred  and  dercrmined  b f  tiie  hiid  32 

^*  perfons,  GV  the  more  p;irt  of  theniy  according  to  the  ten<-.)r, 

*'  form,  aud  <^^'cti  of  this  ^--i  cfent  d,t\." 
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111  this  flatutc  and  tlie  fevernl  a(^s  of  continuJiTicc  notlilng 
©jcurs,  as  was  ohftrved  before,  touching  theperfons  over  whom 
t!ic  obll^^atioii  of  canons  naay  extend  but  notwithftanding  that, 
two  obfcTvations  arife  upon  them  material  to  the  prefent  confi- 
tleratlon. 

Virji^  That  both  the  Kinp;  and  tlie  elergy  thought  it  neceilliry,  Clc-.r  from 
or  at  leaft  very  expedietU,  to  take  along  with  them  the  concur-  fjj^J^^^* 
rence  and  authority  of  parliament,  for  abrogating  part  of  the  King  and  the 
ancient  canons,  and  for  confirming  and  eilabliOiing  fuch  part  as  clergy  ihought it 
was  to  remain  in  force  :  if  the  opinion  had  then  prevailed,  that  "ccefr?.ry  tohave 

,  .  -IT  r  r  y  ,11  the  authority  ot 

the  convocation,  with  tne  conient  or  the  crown,  could  have  or-  parli.-iment  for 
dained  canons  to  bind  the  whole  realm,  laity  as  well  as  clergy,  abrogitingpirt 
t^e  King  with  the  convocation  (who  had  juft  then  given  the  cLlon  .^and^if - 
ftrongeil  evidence  of  their  fuhmiiTion  to  ids  will)  might  have  blifhing  fuch  pare 
found  many  and  eafy  ways  of  doing  it  v/ithout  refort  to  parHa-  as  was  toiemain 
ment ;  but  the  v/ifdom  of  thofe  times  chofe  to  rely  upon  this 
other  method. 

d>ecoudhj^  If  the  defign  of  reviewing  and  reforming  the  ancient  Nothing  is  more 
canon  hiw,  by  commifHoners  autliorized  by  thofe  afts  of  par-  certain  in  law 
liament,  had  been  effe6lualiy  carried  into  execution,  every  body  ^ll^*^ 
mud  have  admitlcd,  that  tne  iyitem  ot  eccleljaltical  Jaws  which  done  under  a 
they  had  approved,  would  liave  derived  its  binding  force  over  power, chat acl Is 
the  whole  realm  from  the  legiflature  j  for  nothing  is  more  cer-  don^ty^tht' 
tain  in  lav/  than  this,  that  when  any  a£l  is  done  under  a  power,  grantor  of  the 
that  adl  is  deemed  to  be  done  by  the  grantor  of  the  power,  and  fj°y,^'^i\,^y\'^i-^*' 
to  have  its  validity  from  him,  and  not  from  the  peribn  that  exe-  fromhimllnd^^ 
cutes  it.    This  mufl  be  obvious  to  that  King  who  pafled  the  not  from  the  pe:- 
M\  of  ihofe  ads  of  parliament,  who  was  as  jealous  of  his  pre-  [^^'^  ^^■^o^^ccutcs 
rogatlve,  as  any  Prince  who  ever  fat  upon  the  Englifu  throne. 

i  proceed  now  to  confider  the  refolutions  and  judicial  opinions 
in  our  books  upon  this  great  quef!:ion. 

Tlie  hrll  cafe  which  has  been  cited  on  this  fubjedl:  is,  that  of  [  662  "} 
the  Prior  of  20  //.  6.  I2.  abridged  by  Brooke,  tit.  OrcII^  lVd'l^c^fe°^' 

fiary  I.    The  clergy  of  the  province      Ccmterhury  had  given  a  2o'h.  e/ia!  It 
tenth  to  the  King,  and  in  tlie  adl  of  convocation,  whereby  it  was  laid  down, 
was  granted,  had'  infevted  a  piovifo,  that  no  perfon  ihould  be  ^ti?c?nvoca7 
difcharged  from  being  a  colledlor  ot  this  tenth  by  force  of  any  tion  had  power 
privilege  or  exemjition    the  archbifiiop  appointed  the  prior  of 
Lejds  to  be  collector  thereof,  and  to  pay  it  into  the  Exchequer,  ciX"'by^\vhicii 
The  orior  came  into  tl-e  Exciiequer,  and  fliewed  forth  letters  {ccux  de  Sclrte 
patent  of  exemntion,  wiierebv  the  KiiUT  bad  difcharp-ed  him  ^^^'J^}  ''^■''^  ^'^ 

•  1  1,    r-  r  \  J  r  r  ^  i    i         bound,  but  they 

irom  the  collection  ot  any  tentns  and  iiitecnths,  and  prayed  they  cannot  do  any 
might  be  allowed  •,  upon  Ibme  doubts  among  the  barons,  the  thing  which  ihall 
caufe  was  adjourned  into  tlie  Exchequer-chamber,  before  the  J?'"^^'^'* 
Lord  Cliancelior  and  all  the  Jiulges,  and  tioch  not  appear  to  have 
been  determined  ;  but  the  argument  both  at  the  bar  and  on  the 
bench  turns  upon  this  point,  whether  the  provifo  in  the  a£l:  of 
convocation  (to  v/hich  the  prior  himfelf  was  to  be  confidered  as 
a  partv)  did  not  amount  to  an  elloppel  or  a  waiver  of  this  pri- 
vilege for  that  time,  and  v/hcther  he  ihould  not  have  infilled  on 
his  exemption  in  convocation,  and  have  got  it  excepted  out  of 
the  piovifo. 
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Upon  this  occafion  Hodges^  who  was  then  Chief  Juflice  of  the 
King's  Bench,  faid,  in  refpe£t  to  what  had  been  iniifled  that  the 
prior  fnould  have  had  an  allowance  of  his  letters  patent  in  the 
convocation,  it  is  nothing  to  the  purpofe,  for  they  have  power 
of  things  merely  fpiritiial ;  upon  this  Neiuton,  then  a  judge  of 
the  court  of  Common  Pleas,  faid,  the  ordinary  by  his  convoca- 
tion had  a  power  to  make  fafting-days  and  holy-days^  but  not 
to  allow  or  difallow  the  King's  patent ;  and  that  they  'have  power 
to  make  conflitutions  provincial,  by  which  (ccix  de  Sainte  Eglije) 
fiiall  be  bound  ;  yet  they  cannot  do  any  thing  which  (hall  bind 
the  temporalty,  and  this  opinion  was  net  denied. 
Said  in  the  cafe      The  ucxt  cafc  in  order  of  time  is  that  of  the  Abbot  of  Wal- 
Vy^litha"^%°^   /Z^/iw,         24  E.  4,  44.  h,  in  which  the  very  fame  point  came 
24£.  4.  44.  fj.   again  in  queftion,  before  all  the  judges  in  the  Exchequer-cham- 
that  the  convoca-  t)^)-  upon  the  like  letters  patent  of  exemption  granted  to  that 
power'to  bind     ahbcy.    No  judgment  was  ever  given  upon  the  principal  point, 
any  teir.peralmat-  for  the  caufc  was  determined  upon  a  fault  in  the  pleading ;  but 
which'^is"n^^^^  in  the  arguments  both  of  the  counfel  and  of  the  judges  much  is 
tuai,  as  to  ordain  f^id  cf  the  powcr  of  the  Convocation.    Catefiy  who,  as  I  take 
falling  days  and   it,  was  King's  Serjeant  (though  he  was  made  a  judge  of  the 
holy-days,  and         j.  ^£  Commou  Pleas  the  fame  term)  argues,  that  the  abbot 

they  are  only  _  . 

ffiritual  judges,  ougiit  not  then  to  iiavc  advantage  or  this  exemption,  becauie  he 
was  a  party  to  the  grant,  and  concluded  by  the  provifo  ;  for  faid 
he,  among  the  clergy  the  convocation  is  as  ftrong  as  the  par- 
liament is  among  perfons  temporal  j  and  by  an  an  act  of  par- 
liament every  one  to  whom  the  a£l  extends  fliali  be  bound  ;  for 
that  every  one  is  privy  and  party  to  the  zSl  of  parliament,  for 
the  commons  have  one  or  two  for  every  county  chofen  by,  and 
C  ^*^3  ]  to  bind  all  the  county:  he  goes  on,  the  reafon  is  the  fame  as  to 
the  convocation  ;  for  every  abbot,  prior  and  beneficial  tierk,  is 
privy  and  party  to  the  convocation,  and  therefore  it  is  reafon 
that  he  fhould  be  eftopped  by  afts  done  in  convocation.  Piggoty 
who  was  on  the  fame  fide,  adds,  they  may  bind  themfelves  by 
an  a£l:  of  convocation,  as  v/ell  as  we  can  bind  ourfelves  by  an 
a61;  of  parliament  ;  and  therefore  it  is  reafonable  that  he  fhould 
be  eftoppcd.  To  this  it  was  anfwered  by  Vavajcr^  that  the  ab- 
bot ought  hot  to  be  ellopped,  for  the  convocation  had  not  power 
to  bind  any  temporal  matter,  but  only  that  which  is  fpirltual  ; 
'videlicet  to  ordain  failing-days  and  holy-days,  and  they  are  only 
fpiritual  judges  •,  and  therefore  to  fay  that  he  ought  to  have 
fliewn  his  chart  of  exemption  in  convocation,  is  againfl  reafon, 
for  the  King's  letters  patent  are  merely  temporal  n;ntter. 
The  words  la  Upon  thcfc  tvvo  cafcs  feme  obfervations  have  been  made  on 
ten^oralunnx\>\,  j]^.  ^^^^  defendant    to  tlie  firfl  of  thcfc  cafes  it  was  faid 

C  ile  ought  to       ,         '  r,       7    1      ,      T  r  1  •    •     i  •      1    •  J  ' 

hive  no  ftrefs  by  Uoctor  Anare-w  that  Brooicc  had  nnirepreicnted  it  in  Jus  abridg- 
laid  upon  them,  mcnt  by  making  Ne-wto?t  fay,  tirat  th.c  com'ocation  could  not  do 
arc  fn°h?iaft''''  t\\\v^'>^  que  Her  J  !e  iemporaltie  in  the  niafouline  gender,  for  that 
edition  of  the  the  words  in  the  original  year-book  were  la  icnipcvtdtii  \  tljat  le 
year-book,  it  is  iemporaltie  nrcc^us  fomctimes  temporal  perfoiic,  hwi  la  teniUor alii e 
in  theTid edi'tioil  feminine  always  temporal  matters  or  thinirs.  aiui  there- 

\xA%letcmpuraltic.  fore  what  Neu'ton  faid  relates  only  to  remnor  1  rl^.diL'^,  and  irw- 
ports  that  the  couvocauen  caanot  birui  tiioie  ,  but  it  happens 

thatj 
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that,  In  framing  this  objection,  only  the  laft  edition  of  the  year-* 
book  had  been  confulted,  which  is  falfe  printed  in  this  place ; 
for  I  have  looked  into  the  old  edition,  and  it  is  there  k  temporaltie 
in  the  mafculine  gender,  as  Brooke^  wlio  probably  tranfcribed  it 
from  the  original  edition,  has  quoted  it,  and  therefore  this  crl- 
ticifm  falls  to  the  ground. 

It  was  faid  further,  the  point  In  that  cafe  was  not,  whether  That  A^^tyr^/?,  la 
the  convocation  could  bind  temporal  or  lay  perfons,  but  tempo-       opinion  he 
ral  matters  or  rights,  for  that  the  prior  of  Leeds  was  undoubt-  power°of  ^the 
edly  a  fpiritual  perfon,  and  in  that  capacity  liable  to  be  bound  ;  convocation, 
but  the  queftion  was,  whether  they  could  conclude  him  from  n^^ans  temporal 

^       f.    ,  .  \  f.  .       perfons,  as  well 

claimmg  the  bene  at  or  the  Kmg  s  letters  patent  or  exemption  as  things,  is  plain 
which  was  a  temporal  right :  this  is  true,  but  affords  no  anfwer  by theoppofition 
to  the  inference  from  Ntwtou*^  opinion;  for  it  is  plain  he  gives  ^JjLreE^'/it 
his  opinion  at  large,  upon  the  power  of  the  convocation  to  bind  which  words  Jig- 
temporal  perfons  as  well  as  things  ;  and  confiders  the  King  as  nify  the  perfons 
being  affeded  by  that,  from  claiming  the  power  of  allov/ing  or  "r  dg\^ts^fholy 
difallowing  his  letters  patent,  and  that  he  means  temporal  per-  chujch. 
fous  by  the  words  ie  Icmporallie  is  moil  plain  by  the  opnofition 
of  it  to  ceux  de  Saint  Eglifi^  which  words  fignify  thofe  of  holy 
church,  i.  e,  the  perfons  not  the  matters  or  rights  of  holy  church; 
fo  Brooke  confhrued  thofe  old  French  vi^ords,  ceux  de  Sainfe  Eglife^ 
for,  In  his  abridgment  of  the  cafe,  he  ufes  le  clergy  as  a  fynony- 
mous  term  for  them. 

The  like  objedlion  hath  been  made  on  the  cafe  of  the  Abbot  r 
of  Wahhamy  that  what  is  there  faid  related  only  to  the  convo-  when  the  cJe 
cation's  power  of  binding  temporal  matters  or  rights,  and  not  ofcheAbbotof 
temporal  perfons  in  re  ecclefiafAca^  becaufe  the  abbot  was  a  fpi-  before'^In  the^^ 
ritual  perfon  ;  but  this  is  no  anfwer  to  what  Is  there  laid  down,  judges  in  the 
becaufe  it  Is  clear  to  any  one  who  will  attentively  confider  it,  -Exchequer 
that  it  is  taken  for  granted  throughout  the  cafe,  tllat  they  could  frT^^'tZ^'^ot^. 
only  bind  the  clergy.    Catefiy^  whofe  point  \^'as  to  carry  the  er  of  the  convo- 
Itrength  of  the  convocation's  a(Sl:  as  far  as  polTible,  fets  out  with  nation  doth  not 
it  that  amongft  the  clergy,  entre  le  clerks^  the  convocation  is  as  temp'oral^rights^ 
(Irong  as  the  parliament  amongft  perfons  temporal ;  and  then  he  of  the  clergy 
exprefsly  draws  a  comparifon  between  the  reprefentation  in  par-  J^e^^Abloi' 
liament,  and  the  reprefentation  in  convocation,  and  makes  the  claim  of  exem«- 
very  reafon  of  the  clergy's  being  bound,  to  be,  that  they  are  all  tion  from  col Icc- 
perfonally  prefent  or  reprefented  in  convocation    and  upon  this  i'"if  a\Tir!^oral^~ 
gxowwA  Pigott  fays,  they  may  bind  themfelves.    What  F^t'^'Jr  right,hethou-ht 

favs  uftervrards  is  plainly  not  intended  generally,  but  by  way  of  acleikwas  not 

r    1  •     •    1  r   •  r  '  \        1       1       '   '  bound, 

exception  out  oi  this  mdehnite  propoiition,  that  the  clergy  in 

convocation  may  bind  themfelves ;  for  he  fays  notwithflanding 

this,  the  Abbot  ought  not  to  be  eftopped,  for  the  convocation 

had  not  pou'er  to  bind  any  temporal  matter,  but  only  that 

v/hicli  is  fpiritual ;  the  meaning  is,  rhough  the  convocation  hath 

power  to  bind  the  clergy,  yet  the  power  doth  not  extend  over 

the  temporal  rights  even  of  the  clergy  themfelves,  but  to  matters 

fpiritual ;  but  this  claim  of  exemption  Is  a  temporal  right  of  the 

Abbot's,  and  therefore  he,  though  a  clerk,  is  not  bound  quoad 

hoc.   The  nature  of  the  queiiion,  and  the  courfe  of  the  reafoning 

in  this  cafe,  feems  to  me  to  require  this  way  of  underftanding  it ; 
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and  if  fo,  die  point  ^  am  now  infilling  on,  will  ^ippear  to  be  thetc 
allowed  on  both  fides. 

the''  end*  o?the  ^^^^  "^^^  ^^^^  ^^^^^^  ^^"^^  cotwopahGn  cafe^  X  2  Rep.  ^2,  in  which 
convocation  cafe,  ^hc  like  Opinion  is  laid  down,  founded  pn  thefe  two  year-book 
52  Rep.  72.  is  cafes  that  are  there  eked  ;  jthere  indeed  an  exception  at  the  end 
rJwdghds  of  the  cafe  relating  to  fpiritual  caufes,  or  which  concern  fpiritual 
fee  laid  upon  it,  perfons,  but  that  fentence  is  certainly  mifprinted,  for  it  is  nei- 
ther grammar  nor  fenfe,  and  therefore  no  weight  is  to  be  laid 
upon  it,  neitl>er  will  I  attempt  to  explain  its  meaiiing, 
Canons  have  In  Cawdrie*s  cafe,  5  Rep.  3  ^  ^.  my  Lord  Coke  fays,  ''If  it  be 
^^^»  ^|l»wed^  demanded  what  canons,  conftitutions,  ordinances  and  fy-' 
?vitWIn  thiT^'^'^  nodals  provincial,  are  ftlll  in  force  within  this  realm,"  I  anfwer, 
realm,  and  not  that  is  refolved  and  enabled  by  authority  of  parliament,  that 
repugnanfto  the  h2iYQ  been  allowed  by  c:eneral  confent  and  cullom  within 

laws  thereof,  are    ,  .  ,  ,  ^  . 

itiii  ill,  force  as    ^^^^s  realm,  and  are  not  cc7ntrariant  or  repugnant  to  the  laws, 
the  King's  ec-     flatutes  and  cuRoms  thereof,  nor  to  the  damage  or  hurt  of  the 
cidijihcai  laws,  j^'ijjg'g  prerogative  royal,  are  flill  in  force  withiji  this  realm,  as 
the  King's  ecclefiaftical  laws  of  the  fame.    Now  as  confent  and 
'  [  ^^S  1    cuftoni  hath  allowed  thefe  canons,  fo  no  doubt  by  general  con- 
fent of  the  wliole  realm  any  of  the  fanie  may  be  corrected,  en- 
larged, explained,  or  abrogated. 
AtanaHembiy       MoDve  'j^^,  cafe  1043.  and  Cro,  Jr..  37.  Trin,  2  Ja.  I.  At  an 
l^oi/V^^'r^^^^^^^  Lo^d  Chancellor the  lords  of  the 

lords 0/ the coun-  council,  and  all  the  juftice.s  of  England'm  the  Star-chamber,  this 
^uticrs^of  queftion  was  propofed,  whether  deprivations  of  puritan  minillers 
^/f.'^lntliesL--  by  the  high  commiirion  court  for  refufing  to  conform  to  the 
chamber,  it  was  ceremonies  appointed  by  the  canons  of  1003,  were  lawful;  tq 
held,  that  depri-  judi^es  anfwered  that  they  were  lawful-,  and  that 

vations  of  puritan    ,       ,     ,  \  ,  .        ,  .        /  n     i       r  1 

miniiters  fay  the  they  had  a  coniercnce  touchmg  tins  point  amonglt  themielves  \ 
high  comn)iffioH  the  rcafon  was,  becaufe  the  King  had  fupreme  poy/er  ecclefiaf- 
court  were  Jaw-   ^^^^^  which  he  had  delegated  to  thofe  commifRoners,  whereby 
|:hey  took  a  pov/er  of  deprivation  by  the  canon  laws  of  the  realm, 
and  they  held,  tliat  the  King  v/ithout  parliament  might  make 
orGinanccs  and  conftitutions  for  the  government  of  the  clergy, 
'and  might  deprive  them,  if  tliey  did  not  obey  ;  but  without  the 
Kii'jg,  tlie  clergy  cou.ld  not  make  coiiftitutions. 
The  clergy  are    "  In' the  great  cafe  of  the  Bipjop  of  St,  David  ntid  Lucy,  Pafch, 
bvuind  by  canons  ^  j  j^r^      ^^..^^"^   3.  j'^     j^j^j  down  by  Lord  Chief  Tuftice  Holt, 

by  thclvingjb.it  and  not  denicJ  oy  any  one,  tlrat  it  is  very  pJam,  ail  the  cJergy  are 
\o  bind  the  h\icy  tound  by  thc  caiions  connrmed  only  by  the  King  j  but  they  mull 
cmiirmecf  by    ^  couiimied  by  the  parlian}ent  to  bind  the  laity. 

pailianrient.  '  ' 

Lord  R.yrtorcf  The  report  of  this  cafe  in  SnlL  1 34.  is  in  this  point  to  the  fame 
i  ^-tf^in*  a^M's  ^^'^^J  though  not  quite  fo'full;  but  as  thjs  opinion  appeared  to 
n'p'o'rtofthe  cafe  be  of  great  weight,  I  have  looked  into  two  manufcript  reports 
>b(  Eip'p  of'  of  the  fame  cafe,  taken  bv  haiuls  of  the  hci^  ability  and  credit,  I 
5M)^.>-rf'sar.d  ^^^^  ^t,.  hte  Lord  A\7v;;Wand  Lord  Chief  ' juftice  Eyre,  and 

X,j/r)',aiiee  With  ^     ,    ,       ,      ,  . /        .        ,  *'     .  A  % 

the  piinted  rc-  Hiid  thcy  DOth  Hgrec  wjth  the  prmted  report  01  berjeant  Larthciv  :, 
port  of  fc;j-:.int   tlii'words  of  ford  Rayvicml  are  thefe  :  per  Holt  Cliief  Juflice, 
Car/i>tw  4^^.     tb.e  clergy  are  fubjeuL  to  a  law  different  from  that  to  which  the 
laity  are  fubjc61-,  for  thcy  are  obliged  to  obey  the  canons,  for  the 
coiivocatiou  miiy  make  canmis     bind  ail  the  clergy,  but  not  the 

iaiiyf 
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Ijlaity,  and  If  the  dergy  do  not  conform  to  them,  It  may  be  a 
I'eaufc  of  deprivation. 

ji     Tri?i»  T,  3  Jn7ia:y  Brkton  verfus  Staiidi/hy  reported  in  Modern  No  caaon  fmce 

Cifes  188.  that  cafe  was  upon  a  motion  for  a  prohibition  to  the  1603,  though 

ecclefiaftical  court,  in  a  fuit  airainfl  the  plaintiff  for  not  comintr  "^ade  infullcon- 
.^,        t  r.7  I  ^     r  vocatiun,  can 

to  his  parim  church  on  Sundays,  and  not  receivnig  the  lacrament  propno  -vigcre 
i;at  Eciftcr  \  againft  the  prohibition  it  was  infifted  on,  as  it  has  I'indlaymtn. 
been  in  this  caufe,  that  the  fpiritual  court  had  this  jurifdiftion 
by  force  of  the  ancient  canon  law,  received  and  allowed  in  Eng- 
land^ and  llkev/ife  by  the  pcth  canon  in  1603,  Mr.  Juftice  Po*well 
and  Gould  thought  that  they  had  an  original  jurifdi6lion  in  this 
matter  by  the  antient  canon  law  5  to  this  Lord  Chief  Juftice 
Holt  faid,  that  a  jurifdiclion  allowed  to  them  time  immemorial 
mafh  be  taken  to  belong  to  them  by  law  ;  but  what  I  doubt  at 
Ijprefent  is,  whether  this  be  fo;  if  there  be  any  ancient  canon  for 
ijit,  and  received  here  before  1603,  I  will  agree  with  you;  but  if      [  666  ] 
inot,  no  canon  fmce  then,  though  made  in  full  convocation,  can 
^^proprio  vigore  bind  laymen  •,  afterwards  a  prohibition  was  granted 
I  to  declare  in  ^s  to  this  point. 

j     Davis's  cafe,  Aiich»  5  G.  I ,  C.  B,  The  court  was  moved  for  !„  bu'vU's  cafe, 
|!  a  prohibition  to  a  fuit  in  the  confiflory  -of  the  bifhop  of  St,  5  G.  i.  C.  ^. 
David's,  againft  the  defendant,  beintr  a  layman,  for  teaching:  a  ^."^  J"^' 

r  1       1      •  T  r  1  LM  •  •  r  ^  1     King  (zii ,  it  ^N^^t 

grammar  Ichool  without  licence  :  but  a  prohibition  was  reluled,  the  prevailing 
by  reafon  of  the  claufe  of  the  zQt  of  1 2  Ann^^  to  prevent  the  opinion,  the  ca- 
growth  of  fchifm,  which  was  then  in  force;  in  that  cafe  it  was  bind\he  laity, 
faid  by  Lord  Chief  Juftice  Ki?2g^  that  it  was  the  prevaihng  opi-  without  an  a£t 
nion  the  canons  did  not  bind  the  laity  without  an  a£l:  of  parlia-  of  parliament, 

,  ,    .  ' .         .  .    ^  ,  there  being  none 

ment,  there  being  none  to  repreient  them  m  convocation,  and  repreient 
therefore  laymen  could  not  be  fued  in  the  court  Chriftian  for  them  in  conva- 
breach  of  the  canon  for  keeping  a  fchool  without  licence  before 
the  making  of  that  a£l:,  \^  A, 

Having  now  gone  through  the  authorities  that  have  occurred 
in  fupport  of  our  opinion,  it  is  necelTary  to  confider  thofe  that 
liave  been  produced  on  the  other  fide,  which  I  think  were  but 
three. 

T':e  fa-ft  was  the  cafe  of  Bird  and  Smithy  Afoore  781.  cafe  Said  at  the  end 
1032.  r.  4  Ja,  I.  Smith  was  deprived  of  the  parfona^e  of  St.  cf  the  cafe,  ^r;./ 

\T  i  !       A        ■      r      J     \       1     L-   1  -rr  r     ^  \.  Smith,  Moore 

ly/c/jo/ns  Jlvo?i  in  London  by  the  hi^h  commiihoners,  for  not  con-  -^gi.  to  have 
forming  himfelf  to  the  canons  of  the  church  ;  whereupon  the  b«en  refoived, 
king  prefented  Bird,  who  was  inllituted  and  induced,  h-^iSmith  ^^^L 

T  1  •  1  I    1  rr-  1-1  ^~      ^      r  .     cf the  church 

would  not  yield  the  poikllion,  wnich  was  kept  by  force;  a  writ  midebythecon. 
de  vi  laica  amovenda  was  awarded  out  of  Chancery,  and  returned,  vocation  ::nd  the 
and  Smith  appealed  from  the  fentence  of  deprivation,  whereupon  fhc  parTiamcm, 
Bird  hied  an  Englifi  bill  of  a  very  unufual  nature,  praying  that  bind  in  aii  mat- 
he  might  be  put  iiito  pofTeffion  of  the  living,  pending  the  appeal,  gg"^?!^!^*'/^^'^?^^ 
and  until  the  fentence  iliould  be  dsfeated.  The  Lord  Chancellor  ofpad.^ntnu 
Ellcfmere  lieard  the  caufe,  affilted  by  Lord  Chief  JulUce  Pophaw, 
Cokey  and  Flemingy  C.  B,  who  all  concurred  that  a  decree  Ihould 
be:  made  to  put  Bird  in  poflelhon  until  Smith  had  rcverfed  the 
deprivation.    It  is  f.iid  at  tlie  end  of  that  cafe  to  Iiave  been  re- 
foived, that  the  canons  of  the  church,  made  by  the  convocation 
sad  the  king  without  the  parliament,  bind  in  all  m:aiers  eccle- 

fidlbcal. 
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fiaftlcal,  as  well  as  an  zQ:  of  parliament  5  for  tliTit  hy'  the  com- 
mon law  every  bifhop  in  his  diocefe,  archbifliop  in  his  province, 
and  the  houfe  of  convocation  in  the  nation,  may  make  canon's  to 
bind  vi'ithin  their  own  limits  ;  that  the  convocation  of  the  clergy 
was  once  a  branch  of  the  parliament  of  this  realm,  but  after- 
wards fevered  from  it  for  their  cafe,  and  carried  their  peculiar 
fundlion  with  them  into  the  convocation-houfe  j  that  a  clergy- 
man cannot  now  be  a  member  of  the  houfe  of  commons,  nor  a 
layman  of  the  convocation ;  and  therefore,  when  the  convoca- 
tion makes  canons  of  things  appertaining  to  them,  and  the  king 
confirms  them,  they  will  bind  the  whole  realm, 
r  66"]  1  It  mufl  be  owned  that  this  is  a  very  extraordinary  cafe,  and  the 
f ^ extraordi  ^^^"^"^^  ^^^^  ^  would  not  be  allowed  as  a  precedent  at  this 

nary^cie/and  ^  ^'^Y*  which  is  a  good  caufe  to  fufpccl  the  reafon  upon  which  it 
the  decree  fuch  is  built.  It  is  a  decree  upon  an  Englifj  bill  in  equity,  to  turn 
as  will  not  be     ^  minifter  out  of  the  poffeflion  of  a  livin^^  upon  a  fentence  of 

allowed  as  a  pjfe-   ,      .      .        ^  .  .  ^,  .        ,  •    ^-        •  r  , 

cedent  at  this  deprivation  irom  which  an  appeal  was  m  lact  mterpoied,  and 
<i^y-  to  (lay  all  fuits  at  common  law,  tho'  the  authority  whereby  the 

No  colour  of  law  r    ,  i  i  •     i  i       i  - 

to  fa^',  th-it every  ^^^^ence  was  prouounccd  v/as  properly  exammable  there  j  m 
bifr.op  in  his  that  part  of  the  report  wliich  has  been  relied  on  in  the  prefent 
vlir^^'i^'^F'     ^"^^^"i         ^^^^  common  law,  every  blfhop  in  his  diocefe, 

provtnce^andthe  archbifhop  in  Jiis  province,  and  the  houfe  of  convocation  in  the 
houfe  of  convo-  nation,  may  make  canons  to  bind  within  their  limits ;  but  is 
cjtionmthe      there  any  colour  of  law  for  this?  Could  every  diocefan  alone 

nation  may  make        ,  ^         r      i       i-       r  i  i   i  V         i    •  , 

canons  to  bind  make  canons  for  that  diocele  r  Could  the  metropolitan  do  it  alone 
xvithin  their  without  the  Convocation  or  fynod  of  his  province?  Mo  ft  cer- 
'"^'^^*  tainly  not,  and  yet  this  is  dehvered. 

Whatever  may  But  laying  tliefc  peculiarities  afide,  tho'  very  llrong  things 
be  the  power  of  2Xt  thcrc  reported  to  be  faid  of  the  power  of  convocation  to  bind 
bhidThe'who?e  ^^"^'^  whole  realm  in  matters  ecclefiaftical,  yet  it  is  not  exprefsly 
realm  in  nnaiters  faid  they  Can  bind  the  laity,  nor  declared  in  v.'ords  what  perfons 
b  ^ilo^^vvher'*  ^^'"^  ^^'^  bind;  and  all  that  was  necefiary  to  the  determination 
fiid  in  this  cafe  the  caufe  was,  that  they  could  oblige  the  whole  clergy  of 
they  can  bind  the  realm  in  re  ecclefiafiica^  for  both  the  parties  before  the 
tae  laity.  court  V7ere  clergymen,  and  the  deprivation  was  for  a  ipiritual 
caufe, 

L<1.Ch.  jiiH:.  The  next  authority  was  the  opinion  of  Lord  Chief  Juflice 
Vuugban  of  opi-  jr^^u^j^an  in  the  cafe  of  /////  airainft  Good,  Vau<(h.  i%n.  that  if  by 

Jiion  a  lawiul  ,       r  .  •  i        ^     i        i  •  r-- 

canon  is  a  law  of  lawful  canon  a  marriage  be  declared  to  be  agamit  Gods 
the  kirrgdorn  aj  law,  Vv'e  mull  admit  it  to  be  fo*,  for  a  lawful  canon  is  a  law  of 
e?>rlUmenc?    ^^^^  kingdom,  as  much  as  an  a(£l  of  parliament,  and  whatibcver 

is  the  law  of  the  kingdom  is  as  much  the  law  as  any  thing  elfe 

that  is  fo. 

This  is  certainly  true,  but  proves  nothing  in  the  prefent  cafe, 
becaufe  it  is  fiknt,  and  does  not  determine  what  is  necellary  to 
make  a  lawful  canon  as  to  this  or  that  particular  fubjc61:,  matter, 
or  perfon,  which  is  the  point  now  in  debate. 
In  the  cafe  of        The  iaft  cafe  cited,  was  that  of  Grove  2X\<\  Elliot ^  Pnfch,22 
Groi'CTin^EUbi-y  Q^^^  2^  2  Fent,-4i^    There  was  a  motion  for  a  prohibition  to 
jafticc  7>n^^/    a  proceeding  ex  ojicio  in  the  ecclefiallical  court  againft  the 

b-'ld,  the  King. 

and  v5jnv.ycaa(»ii  without '.he  parliainent  caiinot  jDakc  any  canons  which  IhAllblnd  the  Uity. 

plaint  10^5, 
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)1aintlfF,  for  keeping  a  conventicle  in  his  houfe ;  the  argu* 
nents  both  at  the  bar  and  on  the  bench  turn  much  upon  this, 
A^hether  the  fpiritual  court  had  originally  jurifdiclion  of  fuits, 
or  keeping  conventicles;  and  if  fo,  whether  it  was  not  taken 
iway  by  the  ftatute  of  conventicles,  which  was  then  in  force  i 
[t  was  not  alleged  in  the  libel  that  there  was  any  prefentment 
")f  the  office  charged,  but  only  that  it  W2.s  ex  parte  A,  B.  a  notary 
publick ;  but  the  regider  of  the  court  made  an  affidavit  that  the 
:urate  of  the  parifli  had  made  a  prefentment;  upon  this  it  w?.5 
objeded  by  the  plaintitFs  counfel,  that  this  was  not  fufficient,  [  658  ] 
for  that  the  redtor  or  vicar  of  the  parifh,  and  not  the  curate, 
ought  to  prefent.  This  objection  was  anfwered  by  the  113 
canon  of  1603,  which  provides  that  in  the  abfence  of  the  rec- 
tor, the  curate  may  prefent. 

From  hence  an  occafion  was  taken  to  difpute  concerning  the  J^^* 
force  of  thefe  canons.   Mr.  Juflice  Tyrell  faid,  I  hold  that  S^,"^'^;" 
the  King  and  convocation  without  the  parliament  cannot  make  the  convocation, 
any  canons  which  fhall  bind  the  laity,   though  they  may  the  of  theKii^^^"^ 
clergy;  my  Lord  Chief  Juftice  Vaughan  differed  in  this,  and  der  the grlat"'^' 
faid,  the  canons  of  1603  are  certainly  in  force,  though  never  feai,  may  make 
confirmed  by  a6i:  of  parliament ;  and  that  the  convocation,  with  ^^^f 'r^'*'' 

,        „         e  -i     iy  1        1  r    1  1  regulation  the 

.thera^lent  of  the  Kmg  under  the  great  leal,  may  make  canons  church,  as  well 
for  the  regulation  of  the  church,  and  that  as  well  concerning  co/iceming 
laicks  as  ecclefiafticks,  and  fo  is  Lyndwood :  indeed  they  cannot  liliucksl*^*^^^' 
alter  or  refringe  the  common  law,  ftatute  law,  nor  the  King's 
prerogative  ;  all  that  is  required  in  making  new  canons  is,  that 
they  confine  themfelves  to  church  matters. 

It  mud  be  admitted  to  appear  from  hence,  that  Vaughan  Anotherjudge 
Chief  Juftice  was  of  a  different  opinion  from  that  which  the  of  the  court 
court  has  now  delivered;  but  the  weight  of  this  authority,  will  ^ud^me^t'"  th 
be  greatly  weakened,  when  it  is  obferved,  that  it  was  upon  a  L^ifch!' juft'^ 
motion  without  much  confideration  ;  that  another  judge  of  the  ^^^"ghau.indxhc 
court  declared  himfelf  of  a  contrary  judgment,  and  the  other  ot^*"»-twodeclar- 
two  declared  no  opmion  at  all  on  this  queition,  lo  that  it  comes  alien  the  quef- 
only  to  the  opinion  of  a  fingle  judge  againll  another,  and  all  greatly 
this  upon  a  point  not  properly  in  the  caufe  ;  for  it  did  not  appear  Ta'thoricy.'^^'^ 
by  the  proceedings  in  the  fpiritual  court,  that  there  was  a  pre- 
fentment by  the  curate,  and  the  affidavit  was  irregular,  and 
could  not  fupply  it;  and  the  whole  court  finally  held  that  it  v/as 
not  neceffary  to  fhew  any  prefentment  at  all. 

Upon  (bating  thefe  authorities,  it  is  eafy  to  decide  which  The  opin-ons of 
preponderates;  as  to  that  extraordinary  anomalous  o[  Bird  ^jy^j/" Holt  \nd 
and  Smith  in  Chancery,  I  think  no  ftrcfs  is  to  be  laid  upon  it,  and  thz 

and  then  there  remains  only  the  opinion  of  Lord  Chief  Tuftice  r"^^^^'' 

tr       f  •    n      1  •  1    T  r     1  •    •  c  \r  i      judges  in  the 

Vaughan^  agauiit  v/hicii  1  oppole  tlie  opmions  or  Jyewton^  Loke^  i^t.u-  chamber, 
Ty/rell^  Holt  and  King^  and  the  anfwer  of  all  the  judges  in  the  muft  prepondc- 
Star-chamber-  v/hich  carries  in  it  a  plahi  implication  of  the  •'ii^'"^/'^'^ 

'  r  1  lingle  opinioa  of 

ground  we  now  go  upon.  f^nl^han. 

The  fecond  general  queftion  made  at  the  bar  was,  admitting 
that  the  lay  pcrlcns  cannot  be  punilhed  for  a  clandeftine  mar-  Seccmi  jucfikn. 

Tht  Ipuituil 
court  has  a 

juiifdidion  bv  the  ancient  canon  law  In  tlic  cafe  cf  r.  clan^ciiint  nianitgc. 
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riage  by  virtue  of  the  canons  of  1603,  whether  the  fplritnal 
court  had  jurifdiftion  of  fuch  a  caufe  againll  them  by  the  ancient 
canon  law  received  and  allowed  within  the  realm  of  England  \ 
and  we  are  all  of  opinion  that  the  fpiritual  court  had  fuch  a  ju- 
rifdi^tion. 

f  <5<^9  3  I  have  had  occafion  already  to  mention  the  rule  laid  dov/n  by 
my  Lord  Cohe  in  Caivdrie^s  cafe,  that  fuch  canons  and  confti- 
tations  ecclefiaftical,  as  have  been  allowed  by  general  confent 
nnd  cuflom  within  the  realm,  and  are  not  contrary  or  repugnant 
to  the  laws,  ftatutes  and  cuitoms  thereof,  nor  to  the  danrage  or 
hurt  of  the  King's  prerogative,  are  ftill  in  force  within  this 
realm,  as  the  King's  ecclefiaftical  laws  of  the  fame  ^  this  rule 
is  warranted  not  only  by  the  reafon  and  nature  of  the  thing, 
but  aHb  by  a  (Irong  exprefs  declaration  of  parliament  in  the 
preamble  to  the  ftatute  of  25  H,  8.  ch,  21.  concerning  Peter- 
pence,  and  difpenfations  *,  and  though  in  the  provifo  at  tlie  t  nd 
of  the  ftatute  25  //.  8.  19.  for  continuing  the  ancient  canon  lav/, 
until  the  intended  reformation  thereof  fliould  be  completed,  no 
mention  is  made  of  cuflom  or  ui\ige,  yet  there  are  words  of  the 
fame  import;  and  in  the  act  35  H.  8.  ch,  16.  for  prolonging 
that  power  during  that  King's  life,  the  provifo  for  continuing 
the  ancient  canons  is.  repeated  and  more  clearly  penned  thus, 
Such  canons,  conftitutions,  i^c,  as  be  accuftomed  and  uied 
«  here." 

I^rd //^/t-,  In  3  Here  refts  the  fure  foundation  of  all  ecclefiaftical  Jurifdidion 
rnanuic.-.ptti-ea-  •  j^^^nr^Qj-^  -  and  of  tliis  a  rational  and  natural  account  is 

tik',I.iVii:down     .        .        ^         '  ^    ,  ,  ,  IT. 

thatexicr.ialdii-  e;;iven  m  a  nianuicript  treatiie  or  that  great  and  learned  Juoge 

cipiine  of  Che  j^c)Td  Chief  Tuflice  Ha/c\  which  I  have  perufed  :  "  I  conceive, 
^i^ilda^r;°iunTo  "  f^ys  he,  that  wlicn  Chriftianity  was  hril  introduced  into  this 
fubmlt  to  it,  but  iflaud,  it  Came  not  in  without  fome  form  of  external  ecclefia- 
tSa^'^e\v^''^\^  ftlcal  difcipline  (or  coercion)  though  at  firft  it  entered  into 
poue/vv-here'diL-  "  the  world  wlthout  It;  but  tliat  external  difcipline  could  not 
i;oyevjioi-s  re-  «  ^iud  any  man  to  fubmit  to  it,  but  either  by  force  of  the  fu- 
tK-^vtvintrrv^"^  preme  civil  power,  where  tlie  governors  received  it,  or  by  the 
iubinii'iion  o/the  voluntary  fabmiffion  of  the  particular  perfcns  that,  did  receive 
pircicu!,'..- p^r-  u  .  jf  the  fcimer,  then  it  was  the  civil  power  of  this  king- 
aeive  K.^ ' "         which  gave  that  form  of  ccck  -jaiLicid  difcipiine  its  life; 

if  the  latter,  it  v/as  but  a  voluntary  pa£l:  or  fubmiirion,  which 

"  could  not  give  it  power  longer  tlian  the  party  fubmltting 
'      plea  fed,    and    then'  the    King  allowed,  connived   at,  and 
not  prohibited  it,  and  thus  by  degree?,  fays  my  author,  in- 

*^  troduced  a  cullom,  v.hcrcby  it  came  equal  to  other,  cuiloms 

*^  or  civil  ufages." 

It  remains  then  to  be  inquired,  wlietlier  that  part  of  the  canon 

lav/  which  prohibits  clandeltine  marriages,  hath  been  received 

^nd  allowed  in  England, 

The  canons  of  the  council  of  7.^//^; vr;;  in  the  decretals,  7.4. 

///.  1^,  ch.  3.  c!;))i  inhibi:io^  which  contain  a  general  prohibition 

againll  clande'.linc  marriages,  and  require  publication  cf  banns 

bv  the  minlfiev  in  ihe  church,  were  adopted  into  tlie  cctnons  of 

the  clmrch  of  En-land  by  the  c(;iivocatlor)  held  at  J..cndo?fi  3  ii.  3. 

which  was  in  the  vear  of  cur  Luid  J  328.    LyriVcrAl^  IHj,  4«  ti^» 

3. 
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.  de  clandefima  difpcnfatione^  cap.  ^na  ex  contraSlihiiSy  fiiys,  It 
I.TkSIs  the  puniflimeiit  of  fufpeiifioii  on  the  clergyman  for  three 
ears,  offending  by  celebrating  a  clandeftine  marriage  ;  and  then 
(Ids,  Et  hiijufmodi  coutrahcjites  pcena  debita  perccllendo  \  Ly?iwood 
ti  his  glofs  on  the  words  posna  debitay  explains  them  thus  :  Er'it 
rbitraria  cum  tion  exprimatur.  Hodie  vero  fic  co?itrahentes  {uH 
Iiqui  vclunt)  funt  ipfo  facto  excommwiicatl :  fo  that  he  took  it  that 
he  contra6ling  parties  marrying  clandeflinely  were  liable  to  the 
jnifhment  of  excommunication. 

That  the  iurifdiction  of  proceeding  by  ecclefiallical  cenfures  J^" t^ier^  were  a 
^amll  lay  perlons  marrymg  clandeltmely,  has  been  received,  prcccdt-i.ts  of  a 
lii'ed,  and  allowed  in  Etigla?idy  was  faid,  by  Dr.  Andreivs  in  his  proceeding  by 
.rgument  to  appear  by  many  entries  in  the  regiftry  of  the  fee  f^rlstotinft 
)i  Canterbury y  fome  whereof  he  cited  particularly;  and  it  mull  perfon*marry- 
admitted,  that  a  long  courfe  of  fuch  precedents  would  be  of  ing  clandciline- 
rreat  weight  in  a  cafe  of  this  nature,  though  a  few  inilances  gVciJ  wci'ghUn ^ 
voukl  not,  becaufe  they  might  pafs  fub  filefitlo,  and  the  parties  a  cafe  oi'this  nr- 
ni'jht  cliufe  to  fubmit,  rather  than  underj^o  the  expence  and  tuie,  though  a 
rjaraour  of  a  fait  for  a  prohibition.  ^^^,^,1^  ^o^^ ' 

It  is  therefore  more  material,  that  this  jurifdi£l:ion  hath  re-  in  Mattwghy 
;jived  the  fan6lion  of  a  judgment  of  this  court  in  the  cafe  of  -^nd  Martins  Jo, 
Matt'inglty  verfus  Martins,  Pafc.   8.  Ca.   \.  Jones  1^-]^     That  JJ^^,  i^" 

:afe  was  upon  a  demurrer  in  prohibition  to  a  fuit  in  the  ^OUrt  any  peifon  marry 
)f  the  archdeacon  o{  Berks,  againft  a  hufband  and  wife  for  a  widiout  imbiic:^- 
:landeftine  marriage,  had  without  banns  or  licence.     Upon     "n'iorthey  are 
irgument,  Whitlock  and  Croke  were  of  opinion  that  the  pro-  citable  for  itin- 
libition  ought  to  (land-,   but  Rkhardfon  Chief  juftice,   and  to  hcccdcriaiti- 
5ir  W  dliam  Jones  were  oi:  a  contrary  opinion,  that  the  pro-  prohibiuo..  ilv;... 
libition  ought  not  to  fland :   the  court  bc:ing  thus  divided, 
:hey  defired  the  advice  and  affiliance  of  Heaib^  Chief  Juftice 
Dp  the  Common  Pleas,   Davenport  Chiet  Baron,  Denhani  and 
Hntfon,  wiio  all  agreed  witli  liichardfon  and  Jones,  that  there 
ought  to  be  a  confultation  ;  and  the  fecond  point  mentioned 
in  the  book  to  have  been  exprefsly  refolvcd  was,  "  Tlrat  if 
^'  any  perfon  marry  without  publication  of  baniis,  or  licence, 
"  difiDeniing  with  it,  they  are  citable  for  it  into  the  ecclc- 
"  fiallical  court,  and  no  prohibition  lies,"  and  a  confultation 
waii  awarded. 

This  refolution  is  in  point,  and  I  can  find  no  authority  againfl  caK-rwlfe  l-.y 
k-,  it  is  alfo  fiipported  by  the  flronger  reafon,  becaufe  thou s-h 

juieituie  marriages  have  always  been  compiained  or  as  a  ri^iges  would, 
great  grievance,  and  higldy  detrimental  to  the  publick  and  pri-  wiihouc  luch  .? 
vate  lamiUes,  yet  lay  perfons  contracting  fuch  marriages,  muib,  {h^'^tp^vu  I'l^ 
^^itliout.fuch  a  juiiidiclion  in  tb.e  fpiritual  court,  have  been  ab-  cjiirr,'have  be<">i 
fohitely  uiipuniihed,  until  th.e  late  fhuute  of /r.  3.  cap,  35.  was  "'M^""i'li^^^, 
itle;  whicn  is  not  to  be  behcvecl.  z;'.  3.  wd-^ma^e. 

But  that  itaLute  gives  rife  to  trie  third  general  Cjueflion  in  th.is      [  O71  J 
caufe,  which  is,  Vv-hether  thiis  jurirdiclion  of  the  fpiritual  court  ^'■  '"'^  gtmrui 
IS  taken  a\v;iy  by  the  conftruclion  ar.d  o-Kiation  of  the  ftatute 
7  C5  8  f^r,  3.  c.  35./.  4.  whicii  miiLcls  a  penalty  of  ic/.  for  nw.ny<.;upii:ion 
this  offence,  to  be  recovered  in  tlie  K  ing's  court  :  tht  words  a^e  .vta.cr. 
tliefe,     And  for  the  better  afeertaining,  levying  and  coileCti -g  ^^•'i.'^tu^o  vr!-** 
don  to  take  ?.\vay  the  t'ccK-jIittic  U  juriiUidtion  ^•s  to  tho  hulbar.vic  .■.::acilint.ly  J.  ^ 

"  the- 
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*f  the  faid  duties  on  marriages  and  licences  as  aforefaid,  be  it 
*^  further  enacted,  that  from  and  after  the  24th  of  June  1696, 

every  man  fo  married  without  licence  or  publication  of  banns 
"  as  aforefaid,  (hall  forfeit  the  fum  of  10/.  to  be  recovered  with 

coils  of  fuic  in  manner  as  aforefaid,  by  any  perfon  who  fhall 

inform  or  fue  for  the  fame/*  : 

Before  I  confider  the  eWcS:  and  confequence  of  this  ftatute  ' 
,  upon  the  main  queflion,  I  would  make  two  obfervations  upon 
it ;  Fitll,  That  though  fome  doubt  was  made  by  Mr.  Serjeant 
JFyn7te  upon  the  fecond  argument,  whether  this  clatife  in  the 
fbatute  be  now  in  force,  yet,  upon  looking  into  the  feries  of 
Ifatutes  relating  to  (lamp  duties,  it  clearly  apears  to  be  fo  j  for 
by  the  a£l:  of  8  ^  g  W.  3.  ch,  19.  it  was  continued  till  the  ifl 
of  Augujl  1706,  and  by  the  acl  5  An.  ch,  19.  /,  3.  it  was  fur- 
ther continued  for  the  term  of  96  years,  therefore  that  obje6lion 
muft  be  laid  out  of  the  cafe. 

Secondly,  That  this  penalty  of  10/.  is  infli£led  only  upon  the 
hufband,  "  Every  man  fo  married  ihali  forfeit  itj"  fo  that  fup- 
pofmg  the  ecclefiaftical  jurifdi£licn  to  be  taken  away  by  impli- 
cation in  this  cafe,  it  could  only  be  as  to  the  man,  and  then  the 
prohibition  could  only  ftand  quoad  him,  and  a  confuitation  mull 
go  as  to  the  proceedings  againft  the  wife. 

But  upon  a  mature  deliberation  we  are  all  of  opinion  that  this 
ftatute  hath  no  operation  to  take  away  the  ecclefiaftical  jurlf- 
diftion  as  to  the  hufband  clandeftinely  married. 

The  general  queflion  is,  whether  an  a£l  of  parliament  in- 
.  flifling  a  pecuniary  penalty  or  other  temporal  punifnment,  upon 
an  offence  of  which  the  fpiritual  court  had  a  prior  jurifdidlion, 
without  a  fpecial  faving  thereof,  doth  not  take  away  fuch  jurif- 
di£lion,  hath  been  much  agitated,  and  undergone  diverfity  of 
opinions. 

In  the  cafe  of  Grc-L-^  verfus  Elliott ,  2  Ve?itrts  41.  cited  to  ano- 
ther purpofe,  the  whole  court  of  Common  Pleas  held  that  the 
ipiritual  court  might  proceed  againft  a  perfon  for  keeping  a  con- 
venticle, notwithftanding  the  ftatute  of  Charles  the  Second  againfl: 
conventicles  :  So  in  the  cafe  of  Cory  againft  Pepper  in  2  Levins 
222.  and  Sir  Thomas  Jones  131.  for  teaching  fchool  without 
licence. 

But  notwithftanding  this,  there  are  many  opinions  in  the 
-  ^      -    books  to  the  contrary ;  and  the  cafe  of  Chadwiche  verfus  Hughes^ 
L    72  J    Carth,  464.  is  a  later  cafe,  and  is  directly  oppoHte  to  the  refo- 
lution  of  Cory  verfus  Pepper  in  the  inilance  of  teaching  fchool 
without  licence. 

The  cafe  of  Burdett  verfus  Alnttheius  in  the  firft  year  of 
Anne  was  fubfequent  to  them  all,  and  then  it  was  thought  a 
point  of  fuch  diiiiculty  as  to  be  folemnly  argued,  but  by  reafon 
of  the  death  of  one  of  the  parties  it  was  never  determined. 
Where  tji»  cc-  ^"^^      admitted  that  where  the  ecclefiaftical  cenfure  and 

ciefiafticai  cen-  temporal  punifhmcnt  are  both  levied  againft  the  fame  identical 

^urcs  .ind  tempo- 
ral punifhmcnt  are  both  levied  agalnll  the  indentical  ol)ence,  the  rule  of  Nmo  bU j^unln  debet  fra  eodon 
.(icli^iOf  is  ftrong  a^ainit  allowing  a  double  proceeding, 

offence, 
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fFence,  the  rule  of  Nc?no  his  puniri  debet  pro  ecdcm  chl'iBo,  13  a 
Tong  objection  agaiiift  allowing  fach  a  double  proceeding,  for 
o\v  could  :i  fenrcnce  in  the  ecckfiaflical  court  be  pleaded  by  way 
f  autarfoits  co7nnB  to  an  aOion  or  information  upon  the  Ratute. 

But  we  hold  the  cafe  now  in  judgment  to  be  a  kind  of  mid- 
le  cafe,  plainly  diRingu.ilhable  from  any  of  the  former  in  the 
material  ground  of  the  point  now  under  confideration. 

In  the  cafe  of  teaching  fctiool  without  licence,  the  pecuniar)'  The  pecuniary 
lenalty  ena£ted  by  the  fbatute  13  C^ir,  2.  of  uniformity,  is  in-  5^"^^^^!"^^^^'^'* 
lided  dircxUy  and  ^eo  iiouvjie  for  a  punifliment  of  the  fame  of-  13  c^,-.  2.' in  the 
ence,  and  in  the  fame  rcfpe(5l  for  which  the  fniritual  judge  in-  cafe  of  teaching 
lids  the  punifliment  of  excommunication  ;  the  intent  of  the  nc^J'ncV^tl^Tn 
emporal  punilhment  is  to  prevent  the  fuppofed  mifchief  of  un-  K\ett^\o  r.om\ne 
icenfed  pcrfons  teaching  fchool,  and  fo  is  the  intent  of  the  ec-  puniftmcnc 
lefiaftical  cenfure  ;  and  as  the  penance  enjoined  is  a  f^tisfac- f^^^^/^ '^^^^^f^j^ 
ion  to  the  publick  for  that  cfFence,  fo  is  the  penalty  of  the  the  fpirituai 

judge  infliftsex- 

B,  r  1    r  .1  ^^        r         I  ^  communication* 

ut  m  the  caie  now  beiore  us,  tjie  penalty  ot  10/.  on  the 

lufband  is  not  inflid.ed  on  the  offence  of  a  clandeftine  marriage 

s  fuch,  I  mean  as  a  breach  of  the  publick  order  of  the  church, 

ud  of  general  inconvenience,  and  evil  example,  but  collaterally 

md  in  a  different  refpe£l,  which  is  to  fecure  the  duties  on  mar- 

ages  and  licences.   The  claufe  is  introduced  with  thefe  exprefs 

yords,  "  And  for  the  better  afcertaining,  levying,  and  colled:ing 

'  the  faid  duties  as  aforeiiiid,  be  it  further  ena6led, 

This  makes  it  in  reahty,  and  not  in  fiction  only,  a  proceed- 

ng^  dlverfa  hitititit  uhi  eadem  caufa  diverfis  ratlon'ihus  ventilatur^  as 

n  the  exprejfioji  of  the  Stat,  de  Articulis  clenci,     1  Injl,  622. 

The  ecclefialtical  cenfure  is  to  punifh  the  offence  dire6lly  eo 

ntuitu  as  it  is  a  clandeftine  marriage,  a  crime  againft  the  pub-  J/^,  fp^enStyLi' 

ick  order  of  the  church,  and  of  general  inconvenience,  and  of  ref- ediofaclan- 

vil*  example;  the  ftatute  inflicts  a  penalty  in  refpedl  of  another  dcftine  marriage 

onfequence  arifmg  from  it,  as  it  infers  a  fraud  and  diminution  the"pubiick re-° 

)f  the  publick  revenue  ;  and  this  reftriftion  docs  not  arife  by  venue,  but  the 

:onftru6lion,  but  by  the  exprefs .  declaration  of  the  leeiilature  ^"^5^^^^?'<=^ 

■,        c  \  cenfure  is  to  pu- 

JiemfelveS.  nirti  it  as  an  of- 

fence  agalnfr  the 
publick  order  of  the  chui  ch. 

In  this  view  it  feems  rather  more  ftrong  than  the  eommon  cafe    [  *<^73  ] 
)n  the  flatute  18  Elfz.  ch*  3.  concerning  the  punillmicnt  of  the  , 
■nothers,  and  reputed  fathers  of  baftard  children. 

The  ftatute  not  only  provides  for  the  indemnity  of  the  pa- 
ifh,  but  alfo  for  the  punifhment  of  the  oftencc  of  lev/dnefs  ; 
he  words  are  concerning  baflards  begotten,  and  born  out  of 
awful  matrimony,  (an  offence  againft  God's  lav/  and  man's 
aw),  the  faid  baftards  being  now  left  to  the  be  kept  at  the  charge 
>f  the  parifh  where  they  be  born,  to  the  great  burthen  of  the 
aid  parlOi,  and  to  the  evil  example  ar- J  encouragement  of  lewd 
ife,  it  IS  cnadlcd,  that  tv/o  j  aft  ices  of  the  peace,  upon  exa- 
nin.ation,  fliali  and  may  h\  their  difcrciion  take  order  as  well 
or  the  mother,  and  rcDuted  father  of  fuch  baftdrd  child,  as  alfo 

for 
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,  for  the  better  relief  of  every  fuch  parlfli,  and  ftial!  and  may  | 
likewife  take  order  for  the  keeping  of  every  fuch  baftard  child,  t 

This  ftatute  inflidts  a  temporal  punifliment  upon  an  a£l  of 

which  wncerns  ^^^dnefs,  not  as  fuch,  vizy  as  a  fpiritual  offence,  and  mere  in- 

the  mothersjGff.  Convenience,  but  to  prevent  undue  charges  being  brought  up- 

©f  baftard  ehil-  parifhcs.    The  fpiritual  court  punillies  it  by  penance  and 

a  temporal  pu-  ecclefiaftical  cenfures,  as  it  is  a  crime  of  incontinence,  a  fpi- 

niihmcnt,  to  ritual  offence,  a  publick  fcandal  to  the  church;  the  ftatute 

cW^es^on"^  punifhes  a  confequence  arifing  from  it,  the  having  a  baitard, 

paiiihes;  the  that  may  infer  an  unjui];  burthen  upon  the  parifii  where  it  is 

fpiritual  court  born ;   and  thefe   punifliments  being   dliJerfo  inUniUy  in  thefe 

pen^c"  ^  al'^ic  ^^i^^rent  refpeds,  the  one  for  the  criminal  a£t  diredly,  the  other 

is  a  publick  on  account  of  a  particular  evil  confequence  arifing  from  it^  have  I 

icandaito  the  been  fufFcrcd  to  go  on  hand  in  hand  ever  fnice  tiie  making  of  the 

tiiereforeTt  has  ^^^^^^c,  ai;d  it  was  nevcr  imagined  that  the  one  had  repealed  the 

iiever  been  ima.  Other, 
gined  that  the 
©ae  has  repealed  the  other. 

By  this  reafoning,  T  hope,  I  have  eftablifhed  a  fubffantial  di- 
verfity  between  the  ground  we  go  upon,  "fti  determining  this 
cafe,  and  the  common  argument  v/hich  hath  generally  been  made 
ufe  of  to  fupport  proceedings  in  the  fpiritual  courts  for  offences 
punifhable  in  the  temporal  courts  ;  that  argument  is  that  the 
former  proceed  only  pro  falute  anlm^  of  the  offender,  but  the  latter 
puniih  him  eitlier  in  body  or  purfe. 
r  *674  1  But  that  is  a  diffinction  in  words  without  a  real  difference. 
That  the  fpjri-  £qj.      punKhment  is  intwoded  for  the  reformation  of  the  offender, 

tual  Courts  pro-  ^  ,  .  .    .      ,  i    i      i       r  i 

CL-L'd  only  ^ro  '^i^d  an  example  to  otiiers  ;  and  this  is  tne  end  both  oi  the  ec- 
jaiute  anh.a  of  clcfialtical  cenfurc,  and  the  temporal  penalty,  when  they*  are 
JhrlcnwaT'*  both  infliaed  immediately  and  direaiy  for  the  fame  thing  •,  but 
pur.i/h  him  it  is  otherwife  here,  where  the  ecclefiaffical  cenfure  isfor  the 
eitlier  m  bodyor  criminal  act,  and  the  temporal  penalty  for  a  fraud,  confequen- 
finWioj!''in woixii  tiiilly  arlfiug  from  th.at  ad;  further,  there  is  another  ground 
wiiiiout  a  real  tofuppoi't  this  proceedlni^  in  the  fpiritual  court,'and  to  diftin- 
t>^ihirc"J  it"'  g"^^^  the  cafe  from  thofc  which  have  been  above  cited.  Tlie 
isoihavviie  rubrick  prcfixt  to  the  othce  of  matrimony  in  the  book  of  com- -_|_ 
wiieie  the  cc-  ^Hon  pravev,  both  ihofe  2  &  S  EcL  6.  and  13  b'  i^f  Cha.  a;  ! 
firelfiW  ihr"*  f'iv  h»"^t,'tlic  banns  of  all  that  are  to  be  married  together,  mull: 
rriminal  .id,  and  bc  pubiiff^.cd  in  the  chiuxh  thrice  on  feveral  Siiiida^s  or  holy-days 
the  temporal  ^j^^  ^jj^^.  of  diviue  icrviec. 

penal. y  lor  a 
haLd, 

^   ,    „  This  proviuon  is  confirmed  bv  the  feveral  a^s  of  uniformity 

Bv  the  ftatutes       r  1    r    1^  •  .  1  "       /-  '  •  r  1  1  r  ^ 

0: 1  Eliz.  T^rd  vOf  thele  Kings,  and  by*  reference  is  exprelsly  made  part  of  the 

ilCs"  j^  Ch,  2.  refpe61:ive  aets.    Tlie  a6l  of  uniformity,  i  J^Iiz.c/:,  2.  re-ena£fs 

b^nd'^by  the  ^^^^  book  of  connnoii  prayer,  E.  6.  without  any  alteration  in  this 

n-.urick  aguiiit  particular,  and  has  this  chaiCjJUiio^i  16.  "  Bc  it  farther  enafted, 

m.irryii-i^  vx.iih- 

ou;  I  ubliiH  ionof  bann«,  and  by  the  firft  a£l  s»rc  cxprefsly  puni/hible  by  the  renfures  of  the  church} 
atjd  by  \\w  fv-coiid  ack  the  power  of  the  ordinary  is  dirc(rted  to  be  contmued  and  :\pi'licd  for  punifHng  ihe 
Lax  oii'aucr  a^aijiil  ihc  rutrick  ofihc  |iicleju  b©ok of  <;Dir.mon.pr.\y£,r. 

1        ■  «  that 
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that  all  and  fingular  the  faid  arch-blfliops  and  bifliops,  and 
all  other  their    oiTicers  cxercifiiig  eeclefiaflical  jurifdit^tlon, 
"  as  v/ell  in  places  exempt  as  not  exempt  Vv^ithin  their  dlocefes, 
"  fliall  have  full  power  and  authority  by  this  a£l  to  reform,  cor- 
"  redl  and  punllh,  by  cenfures  of  the  church,  all  and  fingular 
perfons  which  (hall  offend  within  any  of  their  jurifdiclions  or 
"  diocefes  againfl:  this  a6l;,  and  fcatute  ;  any  other  law,  Ratute, 
privilege,  liberty  or  provifion  heretofore  made,  had  or  fuffercd 
"  to  the  contrary  notwithftanding."    The  a61:  of  uniformity  13 
^  14  Car*  2.  ch.  A^.  fc5iion  24.  runs  thus,    "  And  be  it  further 
"  ena6^ed,  that  the  fcveral  good  laws  and  ftatutes  of  this  realm 
which  have  been  formerly  made,  and  are  now  in  force  for  the 
uniformity  of  prayer,  and  adminiftration  of  the  facrament 
within  this  realm  of  England^  and  places  aforefaid,  fliall  (land 
in  full  force  and  ftrength,  to  all  intents  and  purpofes  whatfo- 
ever,  for  the  eilablifhing  and  confirming  the  faid  book  of  com- 
"  mon  prayer,  ^c.  herein  before  mentioned,  to  be  joined  and 
*^  annexed  to  this  a6l,  and  fhall  be  applied,  pra6lifed  and  put  in 
ufe,  for  the  puniihing  all  offences  contrary  to  the  faid  laws, 
with  relation  to  the  book- aforefaid,  and  no  other,"  the  confe- 
quences  following  from  thefe  claufes  feem  to  be,  FlrJ}^  that 
the  laity  are  bound  by  the  rubrick  againft  marrying  without 
publication  of  banns  ;  Secojidlyy  That  by  the  exprefs  words  of  the 
acl  of  uniformity,  i  Eliz,  they  were  punifhable  by  the  cenfures 
of  the  church  for  ailing  contrary  to  it.    Thirdly^  That  by  the  a<3: 
of  uniformity  13  ^£5*  14.  Car.  2.  this  power  of  the  ordinary  is  con- 
tinued, and  dire6ted  to  be  applied  and  prailifed  for  punlfliing 
the  like  offence  againft  the  rubrick  of  the  prefent  book  of  common 
prayer. 

Hereupon  a  new  queftlon  arifes,  fuppofing  that  the  enabling 
this  pecuniary  penalty  by  the  Stat.  7^8  IV.  3.  c,  35.  might  by 
implication  have  taken  away,  or  repealed  any  authority  w^hich 
the  fpiritual  court  had  originally  in  this  matter  by  force  of  the  [  ^^75  ] 
canon  law,  whether  it  fhall  operate  to  take  away  a  jurifdiclion 
exprefsly  given  to  it  by  a  former  a£l  of  parliament,  and  confe- 
quently  pro  tanto  to  repeal  that  a£l  of  parliament. 

The  rule  touching  the  repeal  of  laws,  is  leges  pojler'wres  prl-  Subfequent  acl« 
ores  contrarias  ahrogant :  but  fubfequent  a-fls  of  parliament  in  the  the^^affti^^iVel 
affirmative  giving  new  penalties,  and  inlHtuting  new  methods  of  s'^v'inz  n«w  pi- 
proceedino:,  do  not  repeal  former  methods  and  penalties  of  pro-  "-'ties,  do  not 

r  1-11  1-  CL        r        r  •  i        ^  rep-al  t -rmer 

ceedmg,  ordained  by  preceding  acts  01  parliament,  without  ne-  orlnnedby  pre- 
gative  words  ;  and  ais  in  7  ^  8  JV,  3,  ch.  3c.  there  are  no  ne-  ceding  arts 
gative  words,  both  may  (land  together,  and  either  the  one  or  the  wi:hoi:c negative 
other  may  be  put  in  execution.  "  '  '  • 

Befides,  a  later  act  of  parliament  hath  never  been  conftrued 
to  repeal  a  prior  a6l,  without  words  of  repeal,  unlets  there  be  a 
contrariety  and  repugnancy  between  them,  or  at  leaft  fome. no- 
tice taken  of  the  former  law  in  the  fubfequent  one,  fo  Us  to  in- 
dicate an  intention  in  the  law- makers  to  repeal  it. 

In  the  act  of  Kinii  Williarii  no  fort  of  notice  is  taken  of  the  a(ft 
of  uniformity,  but  the  provi!ion  'V^elared  to  be  for  a  different  uur- 
pofe,  the  fecuring  a  particular  duty  or  revenue  to  the  crown. 

Vol.  IL  S  s  1  h.;ve 
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I  have  now  gone  through  the  reafons  upon  which  the  court 
founds  its  judgment,  and  in  doing  it  I  have  been  the  more  large 
and  particular,  in  order  to  prevent  any  miftakes  about  the  ground 
of  our  opinion. 

Clandeftinrmar-  The  evil  of  clandeftinc  marriages,  is  one  of  the  growing  evils 
nagesareagrow-      ^\^^  times,  produftive  of  many  calamities  in  families,  and  of 

mg  evil,  and  ^    i   i-r     i      •       i.  •  ^    ^  r 

therefore  the  great  milchier  and  dilorder  in  the  community,  and  thereiore  we 
court  would  not  thought  it  our  duty  not  to  v/eaken  any  lawful  method  by  which 
TeA^dbywhlch  it  may  be  reftrained  and  puninied. 

they  may  be  re- 
ftrained. The  judgment  muft  be,  that  the  prohibition  (land  as  to  pro  - 
to'ftmd  asto'the  cccding  Only  for  the  plaintiff's  being  married  at  an  uncanonical 
proceeding  only  hour  (/.  e.)  not  between  the  hours  of  8  and  12  in  the  forenoon, 
ior  ihe  piaintift's  that' circumftance  havine  been,  as  far  as  appears  to  us,  introduced 

being  married  at,       :  r^  ii  ri      -i  i, 

an  uncanonical  by  the  canons  or  1003,  and  that  a  conlultation  be  awarded  as  to 
hour,  and  a  con-  the  refiduc  of  the  caufe. 

^^^ro^ih^'^rnduf     '^^'^^  learned  and  celebrated  argument  was  made  by  Lord 
«i  the  caufe.      Hardivicke^  in  delivering  the  opinion  of  the  whole  court  of  King's 
B:mch,  when  he  was  Chief  JuUice,  and  Sir  Francis  P^.'/^r,  Sir 
ILdmuml Frohyi\\.m>^X.%  \  and  Will'iam  Lee^  Efquire,  Juilices. 


T  A 


L  E 


O  F 


See  Decree,   ilfaaet  in  €\)mczvv, 

HEN  there  is  a  plea  of  a  ftated 
account,  to  a  bill  brought  for 
a  general  one,  the  plaintiff 
niuft  amend  ;  but  pays  only  the  cofts 
of  the  day.  i'fg^  ' 

i  bill  may  be  brought  for  errors  in  an 
account,  though  ic  has  been  fettled 
for  three  or  four  years.  1 13 

7here  fraud  appeared  in  a  ftated  ac- 
count, the  whole  decreed  to  be  opened, 
though  it  v/as  a  Hated  account  of  23 
years  ftanding.  ;     *  ^9 

he  Houfeof  Lords,  very  often,  in  mat- 
ters of  account  which  are  intricate,  re- 
fer it  to  two  merchants  named  by  the 
parties,  to  confider  the  cafe,  and  report 
tlieir  opinions  upon  it,  rather  than 
leave  it  to  a  jury.  H4 
\fher(t  perfons  have  mutual  dealings, 
figning  the  account  is  not  necellkry  to 
make  it  a  lUted  one,  but  it  is  keeping 
it  any  length  of  time,  without  making 
an  objedion,  which  binds  the  perfon 
to  whom  it  is  fent,  and  prevents  his 
entering  into  an  open  account  after- 
wards. ^ 
he  delivering  up  vouchers  is  an  af- 
'  firm.ation  that  the  account  between  the 
parties  is  a  ftated  one  ;  but  it  is  not 
abfolutely  necefTary  they  fliould  be  de- 
livered up  at  the  time  the  account  i^ 
fettled. 


Bankers  keep  the  drafts  which  are  mad« 
upon  them  on  files,  becaufe  they  are 
vouchers,  and  of  ufe  in  clearing  up 
difputes  between  their  fliop  and  a  third 
perfon.  Page  252 

If  a  defendant  by  his  an  Twer  acknow- 
ledges any  particular  fum  due,  thougli 
he  fwears  thofe  Turns  were  difcharged, 
yec  it  is  Aill  a  ground  for  direding  aa 

,  account.  254, 

A  plea  of  a  ftated  account  is  bad,  unlefs 
it  fliews  the  account  was  in  writing, 
and  what  the  balance  was.  399 

When  at  law  a  perfon  in  an  account  is 
allowed  fums  under  40J.  on  his  oath^ 
he  muft  fwear  pofitively,  and  not  to 
his  belief  only:  the  fame  diredions  aa 
to  this  matter  are  given  under  a  decree 
in  this  court,  that  he  muft  peremptori- 
ly fwear  to  the  fact.  410 

The  cafe  of  Sturl  and  MelUJh  being  very 
much  entangled,  and  the  tranfaitions 
of  long  ftanding,  the  court  chofe  ra- 
ther to  difmifs  the  bill,  and  leave  the 
plainrirT  to  his  action  at  law,  than  di- 
rcd  an  account  before  the  Mafter.  610 


^cciin'cfccncc. 

Where  a  man,  con  c fan t  of  his  right,  fuf- 
fers  another  to  build  on  his  ground, 
without  fitting  up  a  right  till  after- 
wards,  the  court  will  oblige  the  owner 
to  permit  the  perfon  building  to  enjoy 
it  quietly.  83 
S  s  2  Where 


A  Table  of  the  Frlnnpal  Matters, 


Where  there  is  a  fecond  fu it  between  the 
fame  parties,  you  may  infift  on  an  ac- 
quiefcence  under  a  decree  in  the  lirll, 
unlefs  the  bill  be  difmified  without 
any  prejudice  to  the  qucUion  in  that 
caufe.  -^^^^'^354 

S^SiCtt.    See  JfrailU  and  %c%\xititt\\tz. 

Where  the  motives  to  an  a6lion  are  un- 
juft,  though  the  caufe  of  adion  was 
juft,  a  court  of  equity  will  always  take 
this  into  confideration,  though  they 
cannot  at  law  pay  any  regard  to  it. 

194 

Where  a  per  Ton  has  a  fole  excUifive  right, 
which  is  infringed  upon,  if  an  adion  of 
trefpafs  will  not  lie,  he  may  have  an 
adtion  of  the  cafe;  for  the  law  will 
not  permit  a  man,  who  has  a  right, 
to  be  without  remedy.  392 


See  ILcgac*^,  Satisfac- 
tion. 


Where  after  making  a  will  a  father  ad- 
vances a  child  with  a  portion^s  great, 
or  greater  than  the  legaey,  fuch  prcvi- 
jion  has  always  been  held  an  ademp- 
tion ;  but  when  the  devife  has  been  of 
a  refidue,  no  inftance  where  a  fubfe- 
quent  portion  has  been  held  to  be  an 
adejnption.  215 

J.  makes  a  will  the  4th  May  1738, 
foon  after  S.  makes  his  addrefles  to  the 
plaintiff ;  and  in  July  applied  toy.  her 
great  uncle,  for  his  approbation,  who 
agreed  to  give  S.  500/.  and  drew  a 
nore  payable  to  him  on  the  25th  of 
March  1739,  and  lodges  it  in  ii.'s 
hands  to  be  deliverid  to  S.  after  the 
marriage  was  had,  and  faid  he  would 
leave  the  plaintift"  fomcthing  by  will, 
but  would  not  be  obliged  to  do  it ;  on 
the  19th  of  Juouji  1738,  J.  dies;  and 
the  next  day  the  plaintiff  and  S.  were 
married.  Lord  Har^iui.ke  held,  ihe 
legacy  of  1000/.  given  under  y.'s  will 
to  the  plaintiff,  was  not  fatisfied  by  the 
500/.  given  upoa-the  marriage  in  the 
tellator's  life-time.  5j6 

^Vhere  a  father  gives  a  ]eg:iQy  general iy 
under  a  will  to  a  daughter,  he  muft  be 
Uhderllocd  10  mean  it  as  a  portion  ; 
and  if  he  afterwards  gives  her  a  luni 
on  marri.  ge,  it  is  an  adcfliplion  of  h- 
Itfgacy.  9  518 


Double  portions  are  what  this  court 
flrongly  leans  againft ;  and  whether  the 
portion  given  in  the  life-time  be  lefs 
or  not,  is  no  ways  material,  where  an 
orphan  is  under  the  care  of  a  collateral 
relation,  and  he  by  will  gives  her  a  le- 
gacy, which  is  expreffed  to  be  for  her 
portion,  and  afterwards  provides  for 
her  in  his  life-time;  Lord  Hardividc 
was  inclined  to  think,  this  would  be 
an  ademption.  Page  ^\% 

In  the  cafes  of  fatisfadion  of  legacies, 
parol  declarations  have  always  been 
admitted.  ihid. 

Where  a  father  gives  a  daughter  500 /.  as 
a  portion  in  marriage,  and  fays,  1  will 
Itave  her  fomething  by  my  will,  but 
will  not  oblige  myfelf  to  do  it,  this 
would  not  be  an  ademption.  519 

The  altering  of  a  will  as  to  one  niece,  can 
never  be  taken  as  an  evidence,  of  the 
teitator's  intention  to  alter  the  legacy 
as  to  another.  ihld, 

A  father  adminiftrator  durante  minore 
estate  of  his  daughter,  who  was  ex- 
ecutrix and  refiduary  legatee  of  her 
grandmother^s  eftate,  agreed  when  fhe 
married  the  plaintiff,  that  he  fliould 
have  800/,  which  in  the  fettlement  is 
called  a  portion :  hovd  Hard<u:icki  re- 
fufed  to  decree  an  account  of  the 
grandmother's  perfonal  ellate,  as  {he 
had  been  dead  20  years;  but  dircded 
the  father's  repreientative  fhculd  ac- 
count for  his  perfonal  eftate  as  to  the 
800/.  only,  and  -intereft  at  4/.  per 
cent,  from  the  marriage.  521 

^tfmfni'Ctrattcn  auD  '^tjmhu'dxato^; 
See  Cjcccutoj,  ^pui'tual  Ccurt,' 
a^ara^aliiiig  of  %mfs,  &c.  i^cjct, 


fo 
111 


An  adminiftrator  is  not  in  every  cafe 
chargeable  with  interefl  on  account  o( 
perfonal  eftate.  1 5 

It  is  not  an  invariable  rule,  that  an  ad| 
miniftrator  ftiould  be'  allowtd  cofts  ai 
all  events.  il^iil*i 

The  court  had  decreed  an  account  againUL 
C.  of  the  afieis  of  her  hufljand  as  hitf 
adminiftratrix  after  his  death  ;  (l^e  took 
all  his  goods  and  ftock  in  trade,  and 
carried  on  the  fame  bufmefs :  Tne  Ma|  %{tii 
fter  reported  J400/.  due  to  the  plaird 
tiifs  upon  the  balance  of  accounts 
who  infifted  oq  intercft  for  that  funi> 

Lord 


A  T able  of  the  Principal  Matters, 


Lord  Har^ivickc  held^  that  this  being  a 
demand  on  Jimple  contra^ ^  and  the  admi- 
fiiftratrix  not  halving  yet  jold  the  goods, 
her  only  fund  for  raifing  money,  Jhe  fiall 
not  be  charged  with  inter  cf  on  the  i  400  1. 

Fagc^-^^ 


llfBtiatJlt.    See  ^ix^n'R  ilicpojt,  atlD 

Tying  and  revying  in  afEdavits,  not  al- 
lowable. 14 

The  not  fwearingexprefsly  to  words  fpo- 
ken,  but  adding  to  that  elTed,  is  a 
proper  caution  in  an  affidavit.  60 

^ge.    See  3ufaut. 

Igrecment.  See  |5urcl:afC:,  infant;, 
Hcafc,   CotJenant,    Statutes  of 

The  court  of  chancery,  in  earring  agree- 
ments in  execution,  govern  them- 
felves  by  a  moral  not  a  mathematical 
certainty.  20 
Vhere  a  part  of  the  agreement  is  per- 
formed on  one  fide,  it  is  but  com- 
mon judice  it  lliould  be  carried  into 
execution  on  the  other.  100 
C  is  not  only  contrary  to  the  ftatute  of 
frauds,  but  to  the  common  law  before 
the  ftatute,  to  add  any  thing  to  an 
agreement  in  writing  by  parol  evi- 
dence, 3S3 
f  parties  are  entring  into  an  agreement, 
and  the  will  out  of  which  the  forfeiture 
arofe  was  lying  before  them,  and 
their  counfel,  while  the  drafts  were  pre- 
paring, the  parties  fhall  be  fuppofed 
to  be  acquainted  with  the  confequencc 
of  law  as  to  this  point,  591 
^fter  an  agreement  has  intirely  fettled 
all  difputes  between  parties  and  their 
fev^ral  rights,  the  hands  of  the  court 
are  fo  tied  up,  they  will  not  enter  into 
a  queftion  which  might  have  been 
flarted,  had  there  been  no  fuch  agree- 


ment. 


592 


Agreement  l^avol.  See  Statute  of 
j^frauXis  ant  iderjuvies,  ^s^eemcut. 

Agreement  unDcv  i^attD.    See  more 


^Jlgrccmcnt,  l»I)cit  to  be  tJerfozmet  I'li 
Specie,  auD  toljeii  not, 

J.  D.  who  died  intcftate,  left  three  fifters; 
his  perfonal  eltaic  being  agreed  to  be 
divided  into  thirds,  two  mortgages,  one 
in  fee,  the  other  for  a  term,  each  for 
150/.  were  allotted  to  the  defendant, 
one  of  the  fiders ;  before  any  afiign- 
ment,  her  hufband  borrowed  200/.  of 
the  plaintiff  upon  note,  and  as  a  fur- 
ther fecurity,  left  the  two  mortgnges 
with  him,  and  gave  his  note,  pro- 
mifing  to  afTigh  them,  and  then  dies. 
Bill  brought  againll  his  adrninillrator, 
andagainfl:  the  mortgagors,  to  be  paid 
principal  and  interelt,  or  to  foreclofr. 
Lord  Hardioicks  held,  that  the  hufband' s 
■pro'mife  to  procure  an  afjignrnent  cf  the 
mortgages,  amounted  in  equity  to  a  difpcs 
ftion  of  them  pro  tan  to,  fo  as  to  fatifj 
the  plAintiff^s  debt,  which  being  done^  they 
belong  to  the  -ivife  as  her  chofe  in  actions. 

Pag'e  207 

A  provifo  in  articles  for  the  purchafe  of 
an  eftate,  that  if  either  fhould  break 
the  agreement,  he  fhould  pay  100/.  to 
the  other;  the  defendant,  on  being 
offered  two  years  purchafe  more,  ac- 
cepted it,  notwithllanding  his  agree- 
ment. Lord  Hardwicke  deer  ^  d  a  fpeci- 
fck  performance  of  the  articles.  37  I 

The  offering  to  pay  the  fiipulated  fum 
will  not  vacate  the  agreement,  for  it  is 
no  more  than  the  common  cafe  of  a  pe- 
nalty, ibid, 

A  penalty  has  never  been  held  to  releafe 
parties  from  their  agreement,  for  tho* 
incurred,  they  mult  perform  it  not- 
with  Handing.  ibid, 

3svcemciit  on  ^^avria^c.  Seej^cttlc^ 
mcnt  aftcv  iX^arfi'agc. 

As  .to  fettlements  made  afrer  marriage 
in  purfuunce,  ofartivlcs  previous  there- 
to, njide  39,  4.0,  7  ; 

A  limitation  under  marriage  articles  to  J. 
the  intended  huiband  for  life,  remain- 
der CO  the  iiTue  of  their  two  bodies, 
will  not  entitle  him  to  dilpcfe  of  the 
eliaie,  but  will  be  carried  into  iiriot 
fettlernent  in  this  court.  73 

If  a  fettlernent  bejuftin  general,  a  parti- 
cular advantage  to  one  fide  or  the  other 
will  not  affect  it.  521 
-S3  6\  a 
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S,  a  taylor  by  trade,  and  poiTftfTed  of  a 
real  eftate  of  1 4/,  per  am.  in  1730  made 
bis  addrelTes  to  PT.  then  26  years  of 
age,  and  whofe  father  it  was  thought 
would  give  her  500/.  to  her  fortune: 
On  the  courtfhip  cd^ning  to  his  know- 
ledge, he  declared  his  difitke  of  the 
match,  and  forbid       giving  S.  any 

■  encouragement  J  the  coaftftiip"  being 
carried  on  notwithilanding,  in  "January 
1732,  5.  met  in  a  market-town,  and 
there,  in  an  ale-hcufe,  bonds  were  exe- 
cuted, to  which  tvvo Grangers  were  wit- 
uefTes,  and  the  only  perfons  prefent; 
one  from  PF,  in  the  penalty^  of  600/. 
conditioned,  that  if  {he  did,  on  ot  be- 
fore the  ejrpiration  of  13  months  after 
her  father's  death,  marry  S.  or  if  fiie 
lhall  not,  nor  will  not  marry  S,  but 
inarry  fome other  perfon,  then  flie  fnali 
pay  to  S.  500/.  at  or  immediately  af- 
ter failure  of  fuch  rnarriage,  or  elfs  the 
obligation  to  remain  in  full-force.  An- 
fDther  bond  from  S,  the  fanrre  jnutatis 
mitandis,  with  that  from  If"^.  with  a  co- 
venant in  it,  that  if  he  fhall  not,  or  will 
jiot  marry  JV.  but  marries  fome  other 
woman,  to  forfeit  and  yield  ifp  to  IV. 
for  her  own  ufe,  all  his  eftate,  real  and 
'perfon al;  One  of  the  witneffes  to  the 
.bonds  fwQre  they  were  read  over  before 
A'xecution,  the  other,  that  they  were 
not;  one  that  they  were  exchanged, 
the  other,  rhat  they  both  remained  in 
the  cullody  of  iS\  In  1736,  the  father 
of  py.  died,  \v\\Q  left  her  340/.  the  13 
vronths  expired^  and  then  filed  her 
priginal  bill  to  be  relieved  againil  her 
,bond,  and  dying  foon  after,  her-  ad- 
mijiiilrator  revived  the  caufe;  and  5. 
brought  a  crofs  bill  for  fiitisfaiSticn  out 
of  /';^.'s  afib;s.  Page  535 

Though  a  pareiii  has  no  power  to  prevent 
the  marriag?  of  his  chiidj  vc^  con- 
fen  t  is  expected,  and  by  ihe  Iav\  s  of 
fbnie  countries  neceiTary.  c^o 

Lord  Uardivlckc  compared  it  to  x\\z  calcs 
of  bonds  given  bv;fore  mar  riage^  to  re 
turn  a  part  of  the  ponion,  where  the 
i'^ZiMd.  was  not  hecween  the  contrading 
parties,  bur  on- the  parents  of  pne  of 
them,  ^vho  being  deceived  in  this  re- 
ipi'd,  it  h::s  induced  the  court  to  fet 
a4id  e  f  J h  b 0  n  d  s .  it^id. 

L^id  HarJivici^  doubted  whether  a  breach 
ol  the  condition  c<">uld  ii.ive  been  af 
^l^neJ  wichuut  5. '5  lhs>vin^  a  tender 


of  himfelf  by  v/riting,  or  fending,  and 
thought  his  aflent  muft  have  been  ah 
aduai  propofal,   and  the  firft  adl. 

Page  541 

When  the  deeds,  previous  to  the  marriage 
of  the  plaintiiF  with  jfohnTyrrell^  were 
reading  over  to  her,  fhe  obferved  there 
was  a  rr.iilake,  for  that  the  moiety  of  the 
eftate  of  which  her  mother  was  feifeo^ 
was  limited  to  his  ufe  for  life,  and  not 
to  her  feparate  ufe  after  her  mother's 
death,  ss  had  been  agreed,  and  re» 
fufecj  to  execute  unlefs  the  miRake 
was  reftified  ;  in  order  to  do  this, 
'by  the  defire  of  the  trullees,  he  gave 
a  note  under  his  hand,  whereby  he 
agreed  with  the  plaintiff,  that  flie 
fnouid  enjoy  and  receive  the  proiits 
of  one  moiety  of  the  eftate,  after  the 
deceafe  of  her  mother :  The  mar- 
riage was  had  fliortiy  after  ;  and  in 
July  1739,  the  mother  died;  and  in 
.July  1746^  Tyrrell  became  a  bankrupt^; 
and  the  afilgnees  being  in  poffelTion  of 
the  rents  of  this  moiety,  refufed  to  let 
■the  plaiiitifr  receive  them,  or  to  make 
any  fettlement  for  fecuring  the  receipt 
thereof  to  her  purfuant  to  the  agreement 
before  the  marriage.  The  Majler  of  the 
Rolls  of  opinion  that  a  note  under  the 
hand  of  the  hvjband  ought  to  he  looked 
iipon  as  part  of  the  fettle7nent,  and  as  the 
<wife  ivould  ha=ve  been  relieved  if  jbe  had 
hr ought  a  bill  againft  the  hvjh and y  equally 
foy  as  byought  againji  the  ajjsgnees  ivho 
Jiand  in  his  place.  558 

Parol  evidence  cannot  be  admitted  to  ex- 

'  plain  the  agreement  between  the  par- 
ries ;  bat  as  to  the  occafion  of  figning 
the  note  it  rn  ly.  560 

A  fettlement  will  control  a  writing  ex^ 
ecu  ted  after  ;  but  the  parties  refufing 
to  execute  the  fetilerncnt  without  it^ 
they  murt  be  c^nllrued  a?  one  in  tire 
agreement,  and  b  nh  confiilent.  ibid. 

'rh^,ugii  the  word  -  y.'///7; ufe  are  net  in 
the  note,  the  words  cr.joy  the  pre fm 
imply  it,  561 


In  the  plea  of  an  alien,  you  muft  3vcip 
the  pcffon  was  an  alien,  or  o^therwife 
it  is  no  bar.  397 

An  alien^may  take  by  pu-ch^fe,  but  then 
it  is  for  the  benefit  the  ticwn.  3§S 
■  ^       '  ■  .  Tbere 
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There  is  no  In  (lance  where  it  has  been 
held  that  a  perlbn  by  n^arrying  an 
alien  woman  is  feifed  of  the  eltate 
purchafed  by  her.  Pa^e  398 

3:tnual  ISelliS.  - 

The  court  direft  annual  rcfts  in  an  ac- 
countof  the  rents  of  real,  but  not  of 
perfonal  eflate.  410 

A  mortgagee  by  entering  into  pofKrAion, 
by  hi«  own  acl  makes  himfeif  account- 
able ;  and  it  is  in  this  cafe  the  direc- 
tion of  annual  refts  is  given.  ihid% 

%\\m\iY.  See  Statute  of  Ximitatious. 

An  annuity  gran  ted  by  the  Duke  of  Whar- 
ton  to  Dr.  Voting,  in  conlideration  ihat 
the  publick  good  is  advanced  by  the 
encouragementofjearning,  and  in  con- 
fideration  likewife  of  the  love  he  bore 
to  him  ;  this  is  not  a  legal  confidera- 
tion,  nor  docs  it  amount  to  a  valuable 
one  in  the  eye  of  the  law.  152 

Giving  up  a  pecuniary  advantage  at  the 
time  an  annuity  is  granted,  .imounts  to 
a  valuable  confideration ,  as  much  as  a 
fum  of  money  paid  down  at  the  time. 

'5  + 

There  being  arrears  due  on  the  firft  an- 
nuity, the  promiling  not  to  fuc  for  th-m 
was  agood  confideration,  and  from  that 
time  itceafed  to  be  a  voluntary  grant. 

In  refpefl  to  arrears  of  an  annuity,  there 
is  no  certain  rule  of  giving  intercii  ; 
the  mod  frequent  inftances  are,  where 
it  w?is  the  bread  of  the  wife  or  child. 

2  I  I 

The  court  gave  intereft  on  the  arrears  of 
an  annuity  from  the  time  a  Mailer's 
report  was  confirmed,  which  was  28 
years,  in  favour  of  the  reprefentative 
of  the  annuitant  only.  ihld. 

A  jundim  annuity  decreed  to  be  redeem- 
ed on  clearing  the  arrears,  and  paying 
the  whole  principal  fum  advanced,  and 
interell  to  the  time  only,  the  plaintiff 
having  offered  to  redeem.  23  i 

After  the  regifier  had  drawn  up  the  mi- 
nutes. Lord HarJivicktf  declared  he  had, 
a  great  averfion  to  thefe  contradi,  and 
that  he  would  have  decreed  a  redemp- 
licin  Iniiio,  if  it  could  have  been  done 
confident  with  the  rides  of  cc^uity.  235 


A  devife  to  truftees  of  a  fum  of  money, 
to  be  laid  out  in  the  purchafe  cf  an  an- 
nuity clear  for  A.  means  fr€efrD?n  taxes. 

Page  p  6 

Where  an  annuitant  has  cntred,  and  is  in 
pofTeffion  of  the  eftatc  charged  with  it, 
the  court  will  not  oblige  him  to  quit 
the  poiTeffion,  till  the  grantor  allows 
him  intcrell  for  the  arrears  of  his  an- 
nuity. 411 

^nftocr.  See  Courts  of  3tatD,  CBbu 
XiznzZj  Code,  JDcfcntjant,  ^wUm^ 

Taking  exceptions  to  an  infufficlent  an- 
fwer,  is  tantamount  to  a  demurrer 
at  law  upon  an  infufiicient  plea.  24. 

The  cafe  of  Haivkins  verfus  Crooke,  be- 
fore Lord  Chancellor  King,  4  Geo,  2. 
was  not  determined  upon  fatisfa£lory 
reafons,  for  receiving  cofts  upon  a 
Mailer's  reporting  an  anfwer  iniuffici- 
ent,  is  by  no  means  accepting  it  for 
an  anfwer.  ihidm 

Lord  Hardzvicke  inclined  to  think,  that 
where  there  is  an  amended  bill,  and 
an  anfwer  put  in  to  it,  the  plaintiff  is 
in  titled  to  a  decree  pro  corfej/b,  abllrad- 
ed  from  any  proceedings  in  the  origi- 
nal caufe.  2^ 

As  well  on  commiflions  to  take  anfwers 
and  pleas  in  thecbuntry,  as  before  the 
Mafters  in  chancery,  thecommifiioners 
fhall  fee  the  defendants  fign  their  an- 
fwers or  pleas  for  the  future,  289 

A  defendant  was  allowed  to  amend  his 
anfwer  by  adding  a  new  fa£t.  294. 

Where  a  plain  tiff  is  charged  by  an  anfwer, 
he  mu(t  difcharge  himfeif  by  proof, 
and  cannot  do  it  by  reading  the  whole 
anfwer  as  he  may  at  law.  38 j 

Lord  Plai  Jzvicke  doubted,  whether  an 
infant  can,  before  he  comes  of  ac^e, 
put  in  a  new  anfwer,  fo  as  to  rehear 
the  cauie  over  again  ;  for  if  there 
Ihould  be  a  decree  againfi:  him  on  the 
fecund  hearing  he  may,  with  as  much 
reafon,  put  in  a  third  anfwer,  which 
would  occafion  infinite  vexation.  48^ 

On  an  appeal  from  the  Rolls,  the  appel- 
lant may  be  let  into  i^ew  evidence, 
S  s  ^  whidi 
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which  was  not  read  therCj  provided  he 
will  give  up  his  dcpofit.        Page  ^oS 

^rttcieis.   See  Ijlsreemcut. 

The  articles,  and  the  indenture  cf  releafe, 
in  this  cafe,  mufl  be  confidered  as  one 
and  the  fame  aft,  being  both  dated 
on  one  and  the  fame  day,  and  a  dif- 
ferent conftrudion  ought  not  to  be  put 
upon  them.  457 

Arricles  are  confidered  in  this  court  as 
minutes  only,  which  the  fettlement 
may  afterwards  explain  more  at  large. 

There  is  nc  difrerence  between  articles 
unexecuted  ///  /c/o,  or  in  part  only; 
for  all  the  cafes  go  upon  ihis  ground, 
that  what  is  covenanted  to  be  done,  is 
confidered  as  done.  ibid. 

SiTcttf.   See  Cyecuto?,  pm^,  IDe- 
Uznt,  Hbonlj^ 

Admiflion  of  affets  by  an  executor  to  one 
legatee,  is  an  admiiiion  to  ail.  3 

It  is  not  a  general  rule,  that  any  perfon 
who  has  alTets  may  be  made  a  defen- 
dant; to  conlUtute  fuch  a  perfon  a 
necelfary  party,  the  plaintift  nunl  fhew 
he  cither  denies  he  has  any  alTets,  or 
applies  them  improperiy.  33 

The  court  never  elleern  it  an  ingredient 
to  take  the  afTcts  out  of  the  hands  of 
an  executor,  that  he  is  not  of  aiHuent 
fortune,  fo  long  as  the  teftator  himfeif 
has  placed  this  confidence  in  him, 
without  regarding  his  circuinflances. 

1 26 

A  fon  and  a  daughter  by  one  venter,  a 
fon  by  -the  fecond,  the  father  dies  in- 
debted, the  fon  by  the  firll  enters,  is 
feifed,  and  dies  ;  the  daughter  is  in- 
litled,  being  a  poJTeJJio  fratrisj  and  is  li- 
able to  her  father's  debt..  206 
It  is  an  inaccurate  expreffion,  to  fay,  a 
reverfion  after  an  eltate-tati  isj  not  af- 
fcLs,  for  there  is  a  liablenefs  which 
makes  it  aifets  in  future,  iLuL 
After  afieis  are  difcovered,  by  a  bill 
brought  in  this  court,  the  plaintiff 
ihall  not  be  turned  over  to  lav/,  but 
decreed  a  fatisfaftion  here.  363  ' 

The  court  will  not  charge  intereft  upon 
an  execut-r,  who  nu'skes  ufe  of  affets 
come  to  his  hands,  iji  the  of  his 
trade.  603 


Debts  arc  to  be  piB.    See  113ont, 

CrcDitO.X,  t^efVj,  under  Matters  contro- 
•vcrisd  betioeen  the  Heir  and  Executc-r, 
&c.  Devife,  De^ifee^  Spccifick  Legacies. 

A  devife  of  an  cflate  charged  with  the 
payment  of  debts  to  a  collateral  rela- 
tioHi  being  a  devife  to  a  ftranger,  the 
defcent  is  broke,  and  it  is  equitable 
aiTets.  Page  293 

Where  a  mere  trufl-eftate  defcends  upon 
an  heir  at  law,  it  will  be  confidered  as 
legal,  and  not  as  equitable  affets.  ibid* 

H.  who  was  feifed  in  fee  of  an  eftate,  ha- 
ving borrowed  money  in  1724,  gave  a 
bond  for  it,  and  a  mortgage  on  it  for  a 
fecurity  afterwards:  in  1 728,  by  will  he 
devifes  the  mortgaged  ertace,  and  a 
freehold  for  three  lives  to  his  wife,  and 
appointed  her  fole  executrix  ;  in  1734 
.  he  purchafed  one  moiety  of  the  rever- 
fion in  fee  of  the  life-hold  eftate,  and 
the  other  moiety  in  1737,  died 
without  altering  his  will;  the  quellion 
was,  if  the  perfonal  eftate  is  not  fuffi- 
cient  to  pay  the  mortgage,  whether 
the  eftate  defcended  on  the  plaintiff 
fhould  not  make  up  the.deficiency,  fo 
that  the  ellate  devifed  to  the  wife  might 
not  be  altefted  whiiil:  there  were  real 
affets,  Lord  Hin-d-ivicke  held  at  the.  jirji 
hearings  the  vjife  ^loas  not  intiiled  to  fuch 
exoneration  iti  a  court  cf  equity.^  hut  77itijf 
take  the  ejiate  loiih  its  burthen.  424 

On  the  one  hand  it  would  be  hard  for  an 
heir  at  law,  out  of  a  fmall  pittance,  to 
pay  a  debt  out  of  it  in  favour  of  a  de- 
vifee,  and  on  theother  hand,  where  the 
eftate  defcended  is  large,  it  would  be 
hard  to  leave  the  burden  on  the  fpeci- 
iick  devifee  when  the  mortgage  almoll 
exhaufts  thecRate:  tDn  account  of  thefe 
difficulties  Lord  Hardzuicke  adjourned 
the  cafe  to  fearch  for  entries  of  judg- 
ments at  law  on  the  flatute  of  fraudu- 
lent devifes,  and  for  precedents  in 
equity,  where  there  are  fpecialty  debts 
and  mortgaged  eltates  devifed  befides. 

427 

Lord  Hardnjuicke  was  of  Opinion  that  the 
wife  is  intiiled  to  have  the  mortgage 
upon  the  eftate  devifed  to  her  exone-  7 
rated  out  of  the  real  allets  defcended  J 
upon  the  heir,  and  reverled  the  former  | 
decree  totally  ai  lo  this  point.    '  430  f 

"Where 
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Hieic  a  will  fets  out  with  a  defire  that 
the  debts  may  be  paid  in  the  firll  place, 
the  wife  with  refpecl  to  creditors  muft 
have  taken  tl\e  ellate  cum  i.vere  devifed 
to  her,  but  is  not  fui.iu-n t  t.)  fix  the 
burden  upon  the  legatee  (b  as  'v-  make 
a  variation  with  rega.;d  to  the  dincrent 
funds  out  of  which  the  deb*::,  are  to  be 
paid  ;  or  trani'pofe  the  'irder  in  wiiich 
they  are  lo  be  applied  for  that  purpofe. 

l^age  4.3 1 

0  lefien  the  eftate  which  rcnains  to  the 
wife  under  rh  -  will,  where  the  indention 
of  the  t  totally  to  difmherit 

theh:  ir,   ,  f./Lind  harih  in  a  court 

ol'eqai'V.  ih'id. 

niuit  Or  \- 
alty  debt,  iu--.l  if  d'.hci'.  cue  iieir 
fiiail  be  CiUi»-ged  for  the  real  aiTets  de- 
fcended.  434 
11  Pitt  verlus  flaymond,  the  bill  was  to 
have  fatifaf^ion  out  of  the  aiTets  de- 
fcended  and  devifed:  Lord  Talbot  di- 
reded,  if  the  perfonal  were  not  fuffi- 
cient,  an  account  was  to  be  taken  of 
afff^ts  del'..-nded,  and  if  thefe  were  de- 
ficienr,  iht-n  of  the  devifed  eilate,  which 
fliews  hi--^  'jpinion  as  to  the  order  in 
which  theaikts  were  to  be  mai  ih  .'.::^d. 

The  land  in  the  cafe  of  Galton  an-"!  /jV-'-v- 
co.k  is  given  to  the  wife,  whicli  niuil 
mean  eifedually,  for  if  fiibjed  to  the 
mortgage,  it  is  an  ineiTeclual  devife. 

436 

The  elcil^lion  of  the  cr^'ditor  to  come  for 
fatisfLKtion  either  againll  the  real  or 
perfonai  cltate  will  nor  detcriniAe  what 
fhall  ultimately  be  the  fund  Avhich 
(hail  be  charg-d.  438 
he  rule  in  liiarfnalling  of  aiTets  is  of 
fiich  ^confequence  to  the  praclice  of 
this  court,  tiiat  it  ought  to  countervail 
any  arguments  of  hardfnip  to  particular 
perfons.  439 

[(Tetjs  bt?  isefcettt  au^  fit  x\yt  i)ant)5  of 
tt;£  Ijeic.  See  ii^o^tpcje,  (il^jccctitoj. 

|A  man  cannot  by  any  form  of  conveyance 
whatever  raife  a  fee-fimple  to  his  own 
right  heirs,  by  the  name  of  heirs,  as 
a  purchafc,  fo  a^  to  prevent  the  rever- 
fion  from  being  afTeU  to  fatiyfy  the 
debts.  57 


T.  D.  on  his  marriage  fettled  his  eflate  on 
hiir.fclf  for  life,  on  his  wife  for  life,  re- 
mainder to  truftees  ro  preferve  contin- 
gent remainders,  remainder  to  his  firll 
and  every  other  fon  in  tale  male,  re- 
mainder to  himfelf  in  fee  ;  a  fon  born, 
the  father  dies  indebted  by  bond,  the 
fon  afterwards  cies  v/ithout  iffue,  but 
by  his  wjli  devifea  his  ellate  to  the  de- 
fendant in  fee.  Lord  Hard-x'icke  heldy 
the  re  verjion  being  come  into  pojfejfmi  ivas 
ajfits  to  pay  the  father'' s  debts,  notzvith- 
Jianding  the  dt-vfe  of  ihe fon.  Page  204 

^OigmuentanD  ^fG'snccc  SeelLcafcs?, 
'il^aron  ano  Jfcmc. 

As  at  law  an  afllgnee  of  a  term  may  afliga 
and  thereby  get  rid  of  his  fubfequent 
rinr,  and  the  covenants  which  run 
with  the  land,  a  forti-jriAiQ  may  do  it 
in  equity,  546 

A  hufoand  may  difpofe  of  a  poffibllity  in 
equitv,  if  afiigned  for  a  valuable  con- 
fideration  ;  but  it  muft  be  an  afTignment 
of  that  p^irticular  thing,  and  not  retl 
only  on  intention  and  conitrudion  of 
Vs'ords  in  a  covenant.  549 

%tU\t\)\\\tVX.  See  l^jocefS. 

An  inquirulon  of  attainder  Is  only  to  In- 
fur:n,  and  does  not  intitie  the  crown 

399 


to  any  right. 


The  attorney  general  of  courfe  grants  a 
noli  b'ofcQui  to  a  criminal  pro(ecution> 
where  arf  adlion  of  trefpafs  will  lie, 

302 

3tto?nCt^  ant)  ^ciicftc?.  See  ^r>:tjcr3, 
5Dcct5j,  caitncXc:,  ^\\\  of  iac\>ic\JDj 
^^ZK  iw  Cijaiiccrt'. 

jnpbct  Ctook  in  1728,  being  under  a  prc- 
fecution  for  perjury,  and  forgery,  em- 
ployed the  defendant  as  his  attorney  to 
get  bail,  which  he  did  accordingly,  and 
during  this  tranladion  drew  Crcok^t 
will  who  dire«5led  a  legacy  of  icoo/. 
to  the  defendant,  and  500/.  a  pi  ce 
to  the  ball,  and  af;.ei  Wiiids  the'uefen- 

liaiit 
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(f?3nt  got  a  bond  for  the  fecurity  of  his 
leg^acy  :  Cicok  afterwards  revokes,  this 
will,  and  by  anotberappoints  the  plain- 
tiff executrix,  and  makes  herrefiduary 
legatee  ;  after  the  death  of  the  tellator 
the  defendant  brings  an  aftion  on  his 
bond,  and  has  a  verditft  and  judgment; 
»  bill  brought  to  be  relieved  againfi  it 
for  fraud  ;  Crook  living  fix  years  after 
giving  the  bond,  and  not  attempting 
to  be  relieved ;  Lord  Hardiulcke  decreed 
for  the  defendant  on  the  firfi  hearing, 
but  on  the  rehearing  reverfed  his  for- 
mer decree  being  thoroughly  convinced 
it  was  wrong.  ^^^^25 
An  attorney  ought  not  to  take  a  bond 
for  fervices,  but  if  a  client,  with  his 
eyes  open,  will  give  one  of  his  own 
accord,  it  is  not  abfolutely  void.  26 
The  llatute  2  G.  2.  c.  23.  having  laid 
down  certain  rules  for  regulating  the 
behaviour  of  attornies  and  folicitors, 
with  regard  to  their  clients,  they  have 
fmce  that  been  confidered  as  officers 
of  juftice,  and  flated  fees  allotted  them 
which  they  ought  not  to  exceed.  27 
When  an  attorney  is  retained  to  appear, 
and  he  does  not  appear  accordingly, 
the  court  will  punifh  him  for  it;  and  on 
the  other  fide,  an  attorney  once  chofen 
cannot  be  clianged  without  the  exprefs 
leave  of  the  court.  ibid. 
From  the  alliance  there  is  between  an  at- 
torney and  his  client,  the  court  will 
relieve  the  client  againil  the  extortion 
of  an  attorney.  ibid. 
Courts  of  equity  will  order  an  attorney's 
bill  to  be  taxed,  thougii  his  client  has 
given  him  a  mortgage  to  fecure  what 
was  charged  to  he  due  to  him  on  ac- 
count of  a  law  fuit.  2g 
A  clerk  in  court,  who  lends  money  to  a 
folititor  to  carry  on  a  caufe,  is  u"t  in- 
titied  thereby  to  detain  a  client's  pa- 
pers a?  a  pledge,  1  1 4 
the  ftatuie  of  IVeJlrn  \   (.  29.  r.ltor 


By 


J 

iCti- 


nies  and  fcrjcant  counters  who  h;,vc 
aOed  unbecoming  their  pn.>ltijion  mny 
be  filenced  and  not  allowed  to  be  he::rd 
any  more  in  the  way  of  ilieir  bufinefs. 

1 

Where  a  foli.itor  is  gul-tv  of  male  pr, 
ces,  lie  may  b<-  degraded  bv  liavingi'.im 
frruck  out  of  the  roll  of  folicitors.  ?Z'/^/. 

A  foiicilor  having  laLtT.  a  juG(;n;eni  of 
his  client  for  400/.  v\hiUl  tne  caufe 
was  depending,  and  alfo  Several  exira- 
oi  dinary  cJi  rges  *?ppea:i^rg  in  his  bill ; 


Lord  Hardiviih^  though  adjured  and! 
allowed  feventeen  years  ago,  referred! 
the  bill  to  be  taxed,  and  ordered  the  | 
judgment  and  other  fecuriiies  to  be  de-  \ 
livered  up.  Page  295  , 

A  folicitor  makes  an  abfoliit«  conveyance 
to  himfelf  of  1000/.  from  the  plain' 
tiff's  wife  v/hilil  fhe  was  parted  from 
her  hufoand,  prepared  fix  weeks  be- 
fore, and  not  execuied  till  three  weeks 
afier  {he  left  him,  at  z.  lodging  the  de- 
fendant got  for  her  ;  the  confideratior>s 
expreifed  in  the  de-ed  are,  for  fir-vices 
done  and  favcurs  Jhczvn  I  the  bill  was 
brought  to  fct  afide  the  deed  as  obtain- 
ed by  fraud,  and  that  it  was  intended 
as  a  conveyance  in  truft  for  the  daugh- 
ter of  the  plaintiff,  though  the  de- 
fendant omitted  to  make  any  declara- 
tion of  fuch  truft.  Lord  Hardiuicke.  on 
ail  the  circumllances  of  this  cafe  de-  ■ 
creed  the  deed  fliould  Hand  only  as 
a  fecurity  for  fuch  fum  as  wasjufily 
doe  to  the  defendant,  and  thar  the  fur- 
plus  muft  be  deemed  a  truft  for  the 
daughter,  who  beii.g  dead,  itdevoives 
upon  the  plaintiff  as  her  reprefenta- 
tive.  296 

if  an  attorney  pendente  lite  prevails  on  a 
client  to  agree  to  an  exorbitant  reward, 
the  court  will  either  fet  it  afide  intire- 
ly,  or  1  educe  it  to  the  ftandard  cf  thofe 
fees  to  which  he  is  properly  in  titled. 
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The  court  of  King's  Bench  was  the  pro- 
per court  to  examine  intothe  partiality 
of  the  arbirratorb,  as  the  asvard  was 
made  a  rule  of  court  there,  which  the 
pluiniiff  might  have  done  by  fhewjng 
caufe  why  the  rule  for  an  attachment 
on  the  non  performance  of  the  award 
ftif)uld  not  be  made  abfolute.  155 
Where  the  parlies  have- agreed  to  make 
the  fubmidion  to  an  award  a  rule  of 
court,  and  to  be  rcftrained  from  biing- 
ing  a  bill  in  equity,  the  arbitrators, 
notwithilanding  the  av/ard  may  be  de- 
fe<fiiye  in  point  of  kvy,  r?iay  plead  it 
in  bar  to  a  bill  here.  395 
Arbitrators 
bill 


may  plead  the  award  in  bar 
to  a  Din  charging  partiality,  but  they 
nniit  fupport  their  plea  by  fliewing 
thcml"c!vc5  impartial,  or  the  court  wiil 
give  a  party  a  remedy  by  making //^^t;'? 
pay  cons.  ibid, 
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inhere  a  fubmiiTion  to  an  award  has  been 
made  a  rule  of  court,  it  is  a  contempt 
of  that  court  to  difpute  the  order,  un- 
lefs  they  can  fliew  partiality,  corrup- 
tion or  mifbehaviour  in  the  arbitrators. 

Page  396 

i  plea  was  put  in  to  a  bill  brought  to 
fet  afide  an  award  and  for  a  general  ac- 
count. Lord  Hardivicke  allowed  it  as 
againft  the  general  account,  but  held 
that  the  plaihiifF  was  not  precluded  at 
the  hearing  from  objeding  to  the  award 
for  fraud  or  partiality  in  the  arbitrators. 

.  .  .  . 

t  IS  improper  to  come  into  this  court  to 

fet  an  award  afide  merely  for  an  objec- 
tion in  point  of  form.  504 

Courts  of  law  formerly  ufed  too  much 
nicety  in  determining  av/ards.  iktJ. 

though  arbitrators  refer  colls  to  be  taxed, 
yet  fuch  reference  will  not  vitiate  the 
award  at  law.  ibid. 

f  courts  of  equity  were  to  take  greater 
latitude  in  determining  awards  than 
courts  of  law,  it  would  introduce  con- 
fufion  and  uncertainty,  and  therefore 
it  is  better  for  them  to  adhere  to  one 
rule.  ibid. 

is  courts  of  law  have  faid  they  will  never 
make  a  prefumption  to  overturn  an 
award,  fo  neither  will  a  court  of  equity. 

iVhere  an  award  is  good  to  a  common  in- 
tent, and  anfwers  the  purpofe  of  par- 
ties in  fubmittin^  to  a  reference,  the 
cou.  t  will  not  fet  it  afide  upon  trivial 
objections.  ibid. 

f  arbitrators  delegate  their  power,  the 
award  is  totally  void.  ibid. 

t  is  not  neceflary  for  arbitrators  to  chalk 
out  particularly  the  method  in  which 
tr^e  award  is  to  be  carried  into  execu- 
tion, ibid. 

Vhere  arbitrators  have  awarded  reicafes, 
the  leaving  it  to  the  court  to  give  di- 
reiiions  to  a  mafter  to  fettle  tlie  form 
does  not  vitiate  an  award.  506 

)ne  partner  brings  a  bill  againft  another 
to  difcover  and  be  relieved  againft 
frauds,  Ij^c.  the  defendant  pieadevi  an 
agreement,  that  in  cafe  any  diiference 
fhould  arile  betwen  them,  it  was  to  be 
referred  ;  and  the  matters  in  the  plj?in- 
tiff's  bill  rehte  only  to  a  partneriiiip, 
and  yet  have  never  been  fubmitted  to 
arbiLraiion,  nor  has  he  ever  piopokd  a 


reference,  though  the  defendant  oiTc;** 

ed  and  was  always  ready  to  doit.  L^rd 

Hardtoicke  difallouoed  the  plea  ;  for  as  it 
is  a  bill  to  difco'vefy  and  be  relie-ved  a^ainjl 
frauds^  the  arbitrators  cannot  examine  on 
oath,  ivhich^  by  the  agreement y  they 
Jhoidd  ha<ve  had  a  ponuer  of  doing,  P.  569 
See  note  i. 


bargains  Catching.  See  31nfaut,  l^cfr. 

g  I  R  7.  ^.  remainder  in  tail  in  the  eftate 
in  queftion,  being  diftrcffed,  conveyed 
two  manors,  of  the  yearly  valueof  300/* 
expedant  on  an  eftate  for  life  in  his 
uncle  Sir  Samuel  Barjiardijion,  for  the 

-  fum  of  300/.  to  the  defendant,  his 
heir^  and  affigns,  from  and  after  the 
deceafe  of  Samuel  Bamadlflon^  with- 
out ifuie  male,  13^ 

Sir  J.  B.  brought  ^  bill  to  be  relieved 
againft  this  bargain,  as  unconfcionable. 
Lord  ilc.rdioiche  held  it  a  •void  convey- 
ance^  cuen  i?t  point  of  lanj  ;  for  as  the 
plaintiff  had  a  remainder  iji  tail  only,  he 
could  but  convey  fuch  eflate  as  he  had^  and 
not  difpofe  of  the  inheritance.  ibid. 

A  perfon  who  conveys  an  eftate-tail,  con- 
veys totum  fatum  fuiwiy  which  is  sn 
eftate  for  life;  and  as  the  deed  in  this 
cafe  only  carries  an  eftate  for  life,  it  is 
not  fuch  an  eftate  as  the  parties  con- 
traded  for,  and  therefore  void.  134. 

A  judgment  of  6000/.  being  taken  at  the 
time  of  the  purchafe,  as  a  fecurity  for 
the  performance.  Lord  Hardivicke  di- 
reded  it  fliould  ftand  only  as  a  fecuriiy 
for  principal,  intereft,  and  cofts,  and 
no  further.  ibid» 

There  are  all  the  material  ingredients  ia 
tl.is  cafe,  as  in  thofe  which  have  beea 
cited  to  fet  afide  this  agreement  as  a 
catching  bargain  againft  a  neceflitous 
heir.    ^  ^  135 

What  guides  the  court  in  all  thefe  cafes, 
is  the:  taking  the  advantage  of  an  heir's 
being  diftrefled,  and  is  the  principal 
ground  of  thefe  decrees.  ibid. 

The  court  have  always  extended  their  re- 
lief in  fuch  cafes,  for  the  fake  of  the 
pub;ick,  to  prevent  people's  gaming 
to  theprejudiceof  improvidentpcrfons, 
and  the  ruin  of  families  :  CoRs  decreed 
to  Sir  fohn  Barnauii/lon.  i^^tJ 

If  a  perlon  wiil  enter  into  a  hard  bargain 
with  his  eyes  open,  a  court  of  equity 

will 
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will  not  relieve  him  upon  this  footing 
only.  i^^g^  25 1 

X avgaia  auD  i^ale. 

An  equity  of  redemption  may  be  con- 
veyed by  bargain  and  fale.  1 5 

^aron  anti  Jreme.  See  SDcpoSticn^, 

|3oiDn*,Gaai;  ^letters,  Sgrcemcut, 
lX3l)cn  to  be  petfo,xmet)  m  Specie  0^ 

t)itc?0^  OSonDS;,  f^Djtiou^  ^^pi'ti'tual 

A  wife,  who  cannot  in  confcicnce  confent 
to  fiich  an  anfwer  as  is  drawn  up  by 
the  huiband,  will  be  allowed  to  anfwer 
diflin£l  from  him.  50 

Where  a  hufband,  by  menaces,  prevails 
on  a  wife  to  put  in  an  anfwer,  he  may 
be  puniflied  for  a  contempt.  ibid. 

A  criminal  converfation  againll  a  hufband 
cannot,  in  a  civil  fuic,  be  read  in  evi- 
dence againll  awife,  as  it  would  tend 
to  make  her  incur  a  forfeiture  of  her 
portion,  efpecially  if  fhe  is  an  infant. 

A  wife  may  as  well  difpofe  of  perfonal 
eftaie,  over  which  ilie  has  an  abfolute 
controul,  as  flie  can  difpofe  of  real 
eftate  by  joining  in  a  fine  with  her 
hufband;  and,  on  her  confent  in  court 
her  fortune  was  direcTted  to  be  paid  to 
the  hufband,  though  he  appeared  to 
be  an  infolvent  perion.  67,  See  no:e 
to  this  cafe. 

A  father  by  deed  creates  a  truft  of  a  re;il 
eftate,  for  the  benefit  of  his  daughters, 
and  direds  the  rents  to  be  paid  them, 
whether  fole  or  covert,  for  their  fe- 
parate  ufe;  they  marry,  and  join  with 
their  hufbands  in  bonds,  for  money 
lent  to  their  hufbands;  the  truilees  un- 
der the  father's  deed  ordered  to  pay 
the  rents  and  profits  of  the  ti  ufi  eilate 
to  the  bond  creditors.  68 

Though  a  hufband  has  impofed  on  a  wife, 
L;i'- ^ng  her  a  bond  void  at  lav/,  yet 
this  court  will  eflablifli  the  agreement  ' 
according  to  the  intention  of  the  par- 
ties, 97 

This  lourt  will  not  allow  a  wife  main- 
tenance, where  there  is  full  proof  of 
her  fclopcuicnt  and  adul.cry.  ihld. 


The  hufband  having  pofTeiTed  himfelf  of 
the  greatefl  part  of  the  wife\s  fortune, 
and  left  the  kingdom,  the  interefl  ari- 
fing  from  truft  money  was  direded  to 
be  paid  to  the  wife  till  the  hufband 
thinks  proper  to  return,  and  maintain 
her  as  he  ought.  P.98,fee  note  thereto. 
P.  gives  a  third  of  a  moiety  of  the  refidue 
of  his  perfonal  eilate  to  6\  P.  who  mar- 
ries, and  whiifl  out  of  the  kingdom, 
alTigned  together  with  her  hufband  the 
third  of  a  moiety  which  was  to  arife 
out  of  P.'s  eflate,  in  truft  for  their 
daughter,  provided  they  died  before 
they  came  to  England.  S,  P.'s  firft  huf- 
band died,  and  fhe  afterwards  mar- 
ried a  fecond,  who  furvived  her  :  ff 
Jhe  had  continued  a  nx:ido^jj^  Jhe  'would 
hdne  been  intitJed  to  a  decree  foi  this 
third.^  and  710  natice  wauld  have  bee?!  taken 
of  the  daughter's  irJereJi,  180 
A  hufband  cannot  fue  for  a  wife's  chofe 
in  adion  till  he  has  adminiftered.  ibid. 
If  a  bond  be  given  to  a  fe?ne  fole,  who 
marries  afterwards,  the  hufband  and 
wife  mufl  join  in  the  adion  ;  other- 
wife,  if  made  to  the  wife  after  mar- 
riage, the  hufband  alone  may  bring 
the  adtion  and  recover.  208 
A  hufband  may  afiign  the  truft  of  a  wife's 
term,  unlefs  it  be  a  truft  from  himfelf 
for  the  wife's  benefit ;  fo  likewife  he 
may  difpofe  of  her  mortgage  in  fee, 
as  well  as  her  mortgage  for  a  term.  ib. 
A  hufband  may  afiign  a  wife's  poftibility, 
ifitbefor  a  valuable  confideration, 
and  he  may  releafe  her  bond  without 
receiving  any  part  of  the  money,  ibid, 
A  promife  during  coverture  does  not  bind 
awife;  but  if  repeated  after  the  huf- 
band's  death,  it  is  a  confirmation.  245 
Coverture  is  no  excufe  for  not  redeeming 
a  mortgage,  for  if  a  woman  becomes 
afterwards  difcovert,  the  ftatute  of  li- 
mitations will  run  from  that  time.  333 
A  feme  covert,  who  had  a  feparale  eilate, 
employed  workmen  in  her  hufban'd's 
houfc,  without  hisdiredi  ns,  and  pro- 
mifcd  to  pay  them  ;  the  Mailer  of  the 
Rolls  doubted,  whether  a  parol  promife 
can  fubjcd  lands,  but  flie  fubmitting 
to  pay,  he  decreed  accordingly.  379 
A  hufband  has  a  mortgage  upon  his  eftate, 
the  wife  joins  with  him  in  charging  her 
own,  if  fhefurvives,  her  eftate  fhall  be 
looked  on  only  as  a  pledge,  and  fhe 
is  intiiled  to  be  futisfied  out  of  hi^ 

eftate, 
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eflate,  as  (landing  In  a  mortgagee's 
place*  Page  384 

Where  the  huHDand  affjgns  the  wife's  truit 
of  a  term  for  a  valuable  coDfideration, 
the  affignee  need  not  make  a  provinon 
for  the  wife  ^before  he  could  be  in- 
titled.         "  421 
As  at  law  the  hufband  could  difpofe  of 
a  term  for  years,  fo  he  may  difpofe  of 
the  trufl:  of  a  term,  for  the  fame  rule 
of  property  muil  prevail  in  equity  as 
well  as  at  law.  ?^/V/. 
This  differs  from  the  other  cafes,  for  the 
hufband  at  once  affigne4  all  the  for- 
tune, and  which  he  could  not  reduce 
into  pofre{rion  without  the  afTiflance  of 
this  court.  422 
The  material  point  was,  the  afBgnment 
of  the  whole  portion,  and  if  fuch  a 
pradice  fliould  be  allowed,  in  would 
defeat  all  the  care  of  the  court  with  re- 
gard to  infants.  V^/V. 
The  wife's  portion  has  been  decreed  to 
I    the  hufband,  though  he  has  not  made 
a  fettlement  adequate  to  it,  where  the 
fettlement  was  before  marriage,  other- 
wife  on  a  voluntary  fettlement  after 
marriage.  448 
Where,  by  fettlement,  the  wife  has  an 
efiate  ex  provijione  'virl^  the  court  has 
refufed  to  interpofe  to  fettle  the  eftate 
otherwife.  477 
Every  voluntary  conveyance  of  the  huf- 
band is  not  fraudulent  againll  credi- 
tors. ^  513 
Though  a  hufband  by  law  is  bound  to 
maintain  his  wife  and  child,  yet  the 
fund  out  of  which  the  maintenance  is 
to  arife,  are  liable  to  his  creditors. /^ii;'. 
The  decrees  in  the  fpirituai  court  for  ali- 
mony   and    maintenance,    are  only 
againft  the  perfon  of  the  hufband,  bat 
alfed  not  the  hulband's  ellate  fo  as  to 
take  it  from  his  creditors.  :b;d. 
The  confiderations  in  deeds  are  not  to  be 
weighed  in  too  nice  fcales.  5  14 
The  hufband  during  the  coverture  has  a 
legal  remedy  by  diitrefs  for  the  arrears 
of  the  wife's  annuity,  without  being 
firft  obliged  to  make  a  provifion  for 
her.  ibid. 
A  covenant  of  indemnity  by  trullees  to  a 
hufband  on  a  feparation  againft  the 
(debts  of  the  wife,  a  good  conlideration 
as  againll  creditors.           5  14  note  i 


^anfevapt.  Sec  Compodtion  of  IDebts^ 
under  5DeDt0j  il^evcl)ant«. 

An  aflignee  under  a  commifTion  of  bank- 
ruptcy, cannot  compound  a  debt,  with- 
out a  previous  meeting  of  the  credi- 
tors. Page  7 

Creditors  in  bankrupt  cafes  are  in  titled 
to  the  interefl  the  hufband  has  in  the 
wife's  chofe  in  a^lon  during  his  Hfe.  5  1 5 

The  reafon  why  commillioners  of  bank- 
rupts compute  intcrefl  on  debts  no 
lower  than  the  date  of  the  commifEoa 
is,  becaafe  it  is  a  dead  fund.  528 

Under  old  acts  of  parliament,  a  man  was 
confidered  as  guilty  of  a  crime  or  tort, 
in  becoming  a  bankrupt.  ibid. 

The  court  will  not  carry  a  voluntary  con- 
veyance of  a  bankrupt  into  execution 
againft  his  afSgaees  ;  otherwife  as  to  a 
conveyance  for  a  valuable  confidera- 
tion  before  the  bankruptcy.  ^62 

Where  by  ac>s  before  marriage,  the  huf- 
band made  himfelf  in  the  nature  of  a 
truilee  for  the  wife,  his  affignees  muft 
be  fb  too  of  ccurfe.  ihld, 

WCil.  See  ^ttffeier,  IDefentjant,  ^le<i, 
iEulc0,  ^equcftrati'on,  ss^tatutc  cf 
llfnu'tatioiis,  i&ccauut,  Colts,  ^\'i= 
tcv'iai  if»c.po;t,  Court  of  Cbauccrt*. 
of  |3cr;cc,  pai'tr,  X^iM  of 

The  praying  general  relief  is  fuflicient, 
though  the  plaintiff  fliould  not, be  more 
explicit  in  the  prayer  of  his  bill. 

Where  general  relief  is  prayed  in.  one 
part  of  a  bili,  and  particular  relief  ia 
another,  it  muil  fland  over  to  be 
amended .  /"/.///, 

A  bill  for  want  of  parties  is  notdifmifTi-d, 
but  ordered  to  fiand  over;  and  a  de- 
cree of  Sir  75,?^^  JdyWs^  to  difmifi 
it  on  this  account,  was  reverfed  in  the 
Houie  of  Lords.  1  - 

In  equity  taking  a  biil  dro  row/^v/^,  is  ana- 
logous to  taking  a  de.:!arrtiiou  for  true 
at  law,  where  the  plea  fails.  24 

A  co-ad minil'trator  who  was  a  pla-lntilf 
in  a  bill  in  1723,  brought  in  1739,  * 
hill  partly  of  revivor,  pirclv  lupj»ie- 
mcntal,  to  the  fame  purpa:"e,  pretty 
near  with  the  original  :  Lord  Hard- 
zvicke  alU\i:ed  the  pica  of  a  fot  rnt  r  dif- 
mijji':n  :  for  otherwife,  he  faid,  it  would 
be  keeping  up  a  right  //;  nuL,tus  and 
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in  cuftodia  legis,  and  parties  would  ne- 
ver  know  when  to  be  at  reft.  PageZz 

Where  amendments'  are  fo  large  as  they 
cannot  be  added,  there  a  new  engroff- 
ment,  and  a  new  feivice  on  the  par- 
ties, is  neceffary.  Pdge  119 

After  a  plaintiff  has  had'  a  third  order  to 
amend  his  bill,  he  lhall  not  be  allowed 
to  do  it  but  upon  cofts  to  the  defen- 
dant to  be  taxed  by  a  Maftef.    "  123 

If  after  a  crofs  bill  filed,  a  plaintiff  in  an 
original  bill  will  amend  it  in  material 
parts,  and  thinks  fit  to  compel  an  an- 
fwer  to  the  amendments  at  the  fame 
time  with  the  original  bill,  he  waives 
his  priority  of  anfwer  to  the  original. 

218 

Where  a  bill  is  amended  both  in  dlfco- 
very  and  relief,  the  pendency  of  the 
fuit,  as  to  thofe  parts  which  are  amend- 
ed, is  only  from  the  time  of  the  amend- 
ment, ibid. 

A  perfon  may  bring  a  bill  with  two  dif- 
ferent afpedts,  that  if  one  fails,  the 
other  may  as  effeilually  anfwer  the 
purpofe  for  which  the  bill  was  brought. 

It  is  improper  to  charge  in  a  bill  a  wo- 
man Jiad  criminal  converfation  with 
particular  perfons,  as  it  would  affeft 
the  charader  of  Grangers,  and  fill  it 
with  private  fcandal.  339 

A  difcovery  muft  lead  to  fomething  ma- 
terial to  a  fuit  at  law  or  in  equity. 

note  1.  388 

%\\\  of '^cacc. 

Where  a  man  fets  up  an  exclufive  right, 
and  the  perfons  who  can  controvert  it 
are  numerous,  and  he  cannot  by  one 
allien  at  law,  quiet  that  right,  he  may 
come  here  fiifl^  which  is  called  a  bill 
0/  peace,  and  the  court  will  dlredl  an 
iifue  to  determine  the  right  as  between 
lords  of  manors  and  their  tenants,  or 
tenants  of  one  manor  and  another. 

484 

of  IRctJicto.   See  JDecree. 

Where  a  decree  is  neither figncd  nor  in- 
rolleJ,  you  cannot  bring  a  bill  of  re- 
vle-.v.  40 

I.  is  altogether  unnecefTary  to  oblige  a 
m'^n  to  fign  and  ir.roll  a  decree  made 
agdinll  himfcif,  in  order  to  intitle  him 
tc  bring  a  bill  of  review.  IJ7 


Where  a  decree  has  not  been  figned  anc^ 
inrolled,  a  bill  in  the  nature  of  a  bill 
of  review,  is  a  proper  one.   Page  178 

The  difcovery  of  new  matter  in  being  at 
the  time  of  a  decree,  but  not  known 
till  after,  ihtitles  the  party  to  a  re, 
view. 

Papers  in  the  hands  of  a  party  to  a  former 
caufe  after  publication  had  paffed, 
though  not  produced  then,  may  be 
read  upon  a  bill  of  review.  179 

W'here  parties  apply  for  leave  to  bring  .a 
new  bill,  upon  fie.W  matter  difcovered 
after  a  decree,  they  mufl  fhew  that  it 
is  relevant  ;  for  its  being  merely  new 
matter  will  not  intitle  them  to  fucli  a 

^  bill.  525 

The  leave  of  the  court  muft  be  aflici  be- 
fofe  a  bill  of  review  for  neiv  matter 
can  he  filed  ;  otherioife  if  brought  to 
reverfe  a  decree  upon  error  appearing 
on  the  face  of  it.  534 

A  defendant  may  plead  the  decree,  and 
demur  againft  opening  the  inrolment 
to  a  bill  of  review  brought  for  error 
apparent,  and  on  the  plea  and  demur- 
rer the  court  will  judge,  whether  there 
are  grounds  for  opening  the  inrolment. 

ibid. 

1i5tll)op*   See  Cajce^. 

^cnlj  c?  €)bli'3atton.  See  %m%mt 
auv)  ^oh'cito?,  Ildaroii  nnD  jffcinc, 
3iuT)smcnt,  ij^avn'age,  £S?ojtgage, 
Jlntcrca  of  i^onc?,  dEfame  aiin 
0amefeccper,  t^ei't,  iEeDcmptioii 
auD  iPcjCClofurc  under  til^o^tgase, 
Statute  of  {rauDuteut  ijelJifes^  Sll*- 
fets. 

Two  feparate  bonds  having  been  given 
upon  the  fame  day  for  different  fums, 
when  one  for  the  whole  fum  would  have 
been  the  moft  proper  and  natural  me- 
thod, the  court  directed  an  inquiry  into 
the  confideration  oi  the  bonds  on  a 
fufpicion  of  fraud.  16 

A  tradefman  ignorant  of  the  nature  of 
a  bond,  fills  up  one  from  A,  and  B,  to 
C.  in  which  the  obligors  are  only 
jointly  bound  :  one  of  them  beingdead, 
jt  was  infilled  the  furvivor  was  an- 
fvverable  for  the  whole  money ;  but 
the  court  relieved  the  plaintiff,  it  being  . 
the  manifcll  intention  of  the  parties 

the 
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obligors  fhould  be  jointly  and  fe- 
erally  bound.  Pa^e  3  ! 

Viere  money  is  lent  to  two  per  lens  and 
ither  through  fraud  or  want  of  Ikill, 
le  bond  is  made  joint  only,  inftead 
f  joint  and  feveral,  thcfe  are  heads 
f  equity,  on  which  this  court  relieves. 

^  33 

VS  ere  a  prior  incumbrancer  has  a  bond 
kewifc,  it  lliall  be  poflponed  to  all 
ther  incumbrances,  whether  by  mort- 
jage,  judgment,  or  ilatute-iiaple.  54 
^j-ave  a  woman  who  cohabited  with 
pm  a  "bond  for  2000/.  and  intereit 
uarterly  during  her  life,  and  after  her 
eath  to  her  children,  bat  from  the 
ate  of  the  bond  to  the  day  of  his 
;ath#  v/hich  was  four  years  and  a  half, 
;  conllrinily  maintained  her.  Lord 
'ara-.'jkke  held  the  ntaintenance  mud 
early  be  taken  to  hav^e  been  in  lieu 
Pincerelh  84 
V^sre  no  demand  has  been  made  on  «i 
^   pnd  for  20  years,  the  judge  will  dired 
'   [jury  to  find  it  fatisfied.  144 
'T|  ex  pence  a  perfon  was  put  to  in  dand- 
'•   Ig  for  member  of  parliament  is  not  a 
valuable:  coiifideration  to  fupport  a 
Dftd  given  to  reimburfe  the  obligee. 

JS.  ill  v;as  brought  for  relief  againit  a 
idgment  on  a  bond,  in  which  the 
aintiii'was  jointly  bound  with  his 
)n  i/i  the  penalty  of  100/.  that  the 
in  fnould  not  comrrsit  any  trefpafs  in 
ie  Duke  of  Beauforth  royalty,  by 
ootiv'ig,  hunting,  6ihing,  except 
ith  the  licence  of  the  gamekeeper,  or 
\  cOH^pa.ny  v^'itli  a  qualified  perfon  : 
iL"  fon'  having  catchcd  two  llounders 
ith  an  anglivig  rc-d,  the  hood  was  put 
fair,  and  judgment  for  the  penalty, 
f.  Th«gainekeeper''s  biolher-lti-laWj 
id  another  fervant  of  the  Duke's 
ced  d'le  pla'niiiT's  Ton  to  angle  wlih 
em,  when  he  catchcd  the  tu'o  iloun- 
Ts,  and  the  veruiiJ;]:  v'.'iS  Joaiid  merely 
\  th/  r  evidence.  Lord  H.irJivi-.kc  de- 


i 


eed  tne  plirionvi  rhouid  b-s 
^ainll  the  verdict,  ar  •  I; 
ouid  rei'iJiKi  the  !c      .  .  ' 
e  boiio,  and  ihe  40  /.  coMs  o'  /■ 
jre  principal  and  intercit 
not  paid  on  the^  <i:iy  fixed 
a    r,  iH\  t  h  e  d  c  f e  r.  d n  v^.i  c  t :  ? : 
e  caufe  again,  Liu'  o'-l'  wiil 
j£ed  wi:n  ccits  fa  be  i4i::cd.. 


•ved 


Da 


ered  on 
J  it,  190 
a  bo-d 


Where  there  is  a  bond  debt  to  the  wife 
Jum joln^  and  the  hulband  recovers  it 
at  law,  there  is  no  inftancc  of  this 
court's  granting  an  injunction,  for  the 
fuit  was  proper  at  law  ;  and  therefore 
this  court  leaves  it  to  its  natural  courfe, 
without  meddling  with  a  legal  queftion. 

i'age  420 

The  creditor  may  -proceed  againll  the 
heir  if  he  pleafes,  and  he  has  no  way 
to  help  himfelf;  for  the  law  knows  no 
diftindlon  of  the  perfonal  eilate's  be- 
ing to  be  applied  firft.  ihid. 

The  teihtor  himfelf  has  laid  a  real  bur- 
den upon  the  lands  devifed  by  mort* 
gaging  them,  and  therefore  different 
from  the  cafe  of  a  genet al  bond  debt. 

426 

A  bond  given  to  A,  payable  at  a  future 
time  without  naming  bis  executors,  if 
A.  dies  before  that  time,  the  execu« 
tors  will  be  entitled  to  fue  upon  the 


bond. 


509 


Ol^OOlJS^    See  JLatB  20OOli0, 


The  property  of  books  cannot  ved  in  au- 
thors, "i^c,  without  being  firftregiilered 
with  the  Stationers  company.  95 
The  Hatute  of  8  Anuec.  19.  for  vefting 
the  copies  of  books  in  authors  is  not  a 
monopoly,  but  ought  to  receive  the 
moll  liberal  conibuiition.  143 
Books  colourably    fiiortened    only  arc 
within  the  meaning  of  the  a<fl.  ih'uL 
An  abridgment  fairly  made  is  a  new  book, 
becaufe  the  judgment  of  the  author  is 
fiievvn  in  it.'  ioid. 
This  is  not  a  cafe  proper  for  laiv,  as  it 
would  be  abfurd  for  a  judge  to  fit  and 
hear  both  books  read  over,  which  i« 


neceilary  v/iiere 
from  the  other. 
I'he  parties  ought  to  fix  on  two  oenon^ 
Oi  learning  in  the  law  to  compare  iht 
books,  and  report  their  opinio  1.  lb 
Tiie  defendant  Mr.  Cwr/V,  on  his  anfvver 
being  put  in,  moved  todiflolve  an  hv- 
jundion  againil  his  vending  a  bock  of 
letters  frorp  Sivfi^  Pcpn,  awd  others. 

A  colleRion  of  letters  as  well  as  cchrr 
books  is  within  the  intentioit-  of  the 
81  h  o*  Ch\i;t\\  A/j;;s,  the  iizi  for  l.';een- 
coarjgeiiicn:  of  learning.  •  rtrd. 

i  he  receiver  of  the  letter  has  ."it  fciMl'  a 
join:  property  with  the  Wi'iiviv  ^r.d't:*:: 


one 


overj 
is  ctilv 


coptr 
144- 
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polTefTidn  does  not  give  him  a  licence 
to  publiOi.  Page  342 

Reprinting  a  book  in  England y  which  ori- 
ginally was  pirated  and  printed  in  Ire- 
land^ will  not  be  fufFered,  being  a 
mere  evafion  of  the  a^.  ibid. 

No  works  have  done  more  fervice  to 
mankind  than  thofe  on  f;imi!iar  fub- 
jefts,  and  v/hich  never  were  intended 
to  bepublilhed.  ,  343 

The  injunilion  continued  as  to  letiers 
written  by  Mr.  PopCt  7iot  as  to  thofe 
written  to  him.  ibid. 

'Bui'lDings.   See  ^cqLiu'efccnce. 

Lengthening  of  windows,  or  making 
more  lights  in  the  old  wall  than  for- 
merly, does  not  vary  the  right  of 
perfons.  83 


Canons.    See  ClantseUfne  ^pxxidjiz^ 

THE  canons  which  have  not  the  au- 
thority of  an  aft  or  parliament 
are  not  binding  on  laymen, but  certain- 
ly arc  prefcriptions  to  the  ecclefiallical 
courts,   and  iikewife    to  clergymen. 

'58 

The  canons  mud  be  purfued  with  the  ut- 
moil examine fs  by  ecclefiallical  perfons, 
and  a  clergyman   who  pr*:juri)es  to 
marry  a  perlon  out  of  the  pariihes  in  | 
which  the  man  and  woman  refide,  is  1 
liable  to  pcnahies.  ]  ?;9 

The  canons  of  1603,  which  relate  to  clan - 
deiline  marriages,  arc  the  620,  loifl, 
lozd,  103d,  and  104th,  but  none  of 
thefe  afte6l  the  parties  con  trading,  ex- 
cept the  laft  claufeof  the  104111,  which 
relates  to  perfons  married  by  colour  of 
void  licences.  65  z 

The  court  of  King's  Bench  of  opinion, 
in  the  cafe  of  MiddUton  verlus  Croft ^ 
that  the  canons  of  1603,  net  having 
been  confirmed  by  parliitment,  do  not 
propria  ingore  bind  the  laity.  653 

Canons  that  have  been  allowed  by  general 
confent  within  this  realm,  ar.d  are  not 
repugnant  to  the  laws,  nor  to  the  da- 
Kia^c  of  the  king'5  prerogative,  aire 


ftill  in  force  as  the  klng^s  ecclefiaflica' 
laws.  p,,^g  664 

The  clergy  are  bound  by  canons  confirm 
ed  only  by  the  king;  but  they  muft 
be  confirmed  by  the  parliament  to  bind 
^  the  laity.  56j 
No  can®n  fince  1603,  though  made 
full    convocation,  can  propria  'vigm 
bind  laymen.  iSiJ, 
In  Davis's  cafe,  5  G.  i.  C.  i?.  L.  C 
Ki/i^  fiid,  it  was  the  prevailing  opi 
njon,  the  canons  did  not  bind  the  la 
wiThout  an  adof  parliament,  there  be 
ing  none  to  reprefent  them  in  convoy 
cation.  66^ 
It  is  faid  at  the  end  of  the  cafe  ^i/v/ ver- 
fus  Smithy  Moor  781,  to  have  been 
folved,  that  the  canons  of  the  churc 
made  by  the  convocation,  a>id  the 
king,  without  the  parliamenr,  bind  in 
ali  matters  ecclefiallical,  as  well  as  a 
ac{  of  parliament.  ibii 
This,  Loi-d  Hardvcirhe  declared,  was 
very  extraordinary  cafe,  and  the  decree 
fuch  as  win  not  be  allowed  as  a  prece<f 
dent  at  this  day;  for  there  is  nocoloiir 
to  fay,  that  every  bifhop  in  his  diocefej 
archbidiOp  in  his  province,  and  t 
houfe  of  convocation  in  the  nation  m 
make  canons  to  bind  within  iheir  limi 

6 

Whatever,  faid  his  Lordfhip,  may  be  tie 
power  of  convocation  to  bind  the  whole 
realm  in  matters  ecclefiallical,  it  is 
where  declared  in  this  cafe  they  c 
bind  the  laity. 

Lord  Chief  juitice  Vaughan  in  Hill  verfqj 
Goody  Vaugh.  327,  was  of  opinion,  a 
lawful  canon  is  a  law  of  the  kingdom^ 
as  much  as  an  ad  of  parliament,  ibu 

In  the  cafe  of  Gro-'je2.XiA  Elliot^  Vmtr.i^ 
Mr,  juftice  T^v/W  held,  the  king  a 
convocation,  vviihout  the  parliame: 
cannot  make  any  canons  which -fli 
bind  the  laity.  ihk 

Lord  Chief  Juilice  Vaughan  faid,  in  tl 
cafe,  that  the  convocation,  with  the  J 
fent  of  the  king,  under  the  great  fei 
may  make  canons  for  the  regulation' 
the  church,  as  well  concerning  laid 
as  ecclcfiallicl;s.  ti 

Another  Judge  of  the  court  differing 
in  opinion  with  Lord  Chief  Julliee 
Katighaiiy  andnhe  other  two  dec'arii^ 
no  opinion  at  all  on  the  queliion,  great 
ly  weakeni)  this  auUiority.  ibil 

The 
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rhe  opinions,  fai'I  Lord  Hnrchvich%  of 
N.'rt.ion,  Col:;',  TyYveJ,  li  lt  and  Kl:g, 
and  rhe  anAvrr  of  ih?  }fjd'r?s  it)  ihe 
Srar  chamber,  mult  preponderate  a- 
gainil  the  fingle  opinion  of  T^a-nrlmi. 


Cafe^   See  Canons,  ConljoQti'cii^ 
IBulc  anU  lEei)ean'ng. 

Jpon  tlie  appeal  in  the  cafe  of  Peacock 
verfus  Spoo?iery  {2  Verr,.  195  )  to  the 
Houfe  of  Loi'ds,  the  judges  m  their 
opinions  were  equally  divided,  but  the 
decree  below  was  aiiirmed  notvvith- 
ftanding.  73 

'lie  cafe  of  LijI-e  and  Gray  is  differently 
reported  in  Jones,  Levin%^  and  Ray- 
mondy  but  by  the  record  of  the  cafe 
fearched  for  by  order  of  Mr.  Juilice 
Tracy y  it  appears  the  judgment  of  the 
court  of  King's  Bench  was  afhrmed  in 
the  Exchequer  chamber.  90 

The  decree  in  tlcli  and  Bond^  Eq.  Ca.  Abr. 
342.  on  appeal  to  the  Houfe  of  Lords 
was  affirmed  by  the  unanimous  opinion 
of  the  judges  of  the  courts  of  Ccm- 
mon  Pleas  and  Exchequer.  200 

ord  Hardnvkke  exprefied  his  difllke  of 
the  decree  in  the  cale  of  Cbldley  verfus 
Lee^  reported  in  P'lec.  in  Chan.  228. 
and  faid  he  ftiould  have  been  inclined 
to  have  de  erjuinedit  otherwife.  523 

ir  Thomas  Jones  ia  his  report  of  LJle 
verfus  Grey,  page  114.  has  intirely 
m  ilia  ken  the  cafe.  1:74 

he  efiential  diiierence  between  this  cale, 
and  Cculjon  verfus  Couljon  in  the  court 
of  King's  Bench,  the  '6th  of  May  17:14, 
Vt'hich  v/as  the  date  of  the  j  udge's  cer- 
tificate, is,  that  was  a  mere  ieg'alellate, 
the  prefc-nt  a  trufc  in  equity.  580 
be  caie  in  i  Ro.Ai?.  tit.  Executor  909. 
Te\A\Augio  ooi^a  ?iofahiiia^  is  of  little  au- 
thority ;  and  Rolls  hiniielf  expreffes  his 
doubt  in  the  place  cited  ;  and  nothing 
to  the  fame  eltecl:  is  in  the  report  of 
the  fame  cafe.  8  Co.  135.  659 
the  prior  of  Lsed^s  cafe,  20  H.6.  12. 
it  was  laid  down,  that  the  ordinary  by 
his  convo:ation  had  power  to  make 
conflitutions  provincial,  by  which 
{ccuxde  SahiiEgii/j)  fhall  be  bound,  but 
they  cannot  do  any  thing  which  fliall 
bind  the  temporary,  662 
Vol.  II. 


Said  in  the  cafe  of  the  abbot  of  Waftham 
il/.  24  ^,  4.  44  th  u  the  convoca- 
lion  has  not  power  to  bind  a?iy  tern- 
poral  matter.,  but  u-rily  that  which  is  fpi- 
riiuil,  as  to  ord  in  farting-days  and 
holy  days  they  are  only  fpirhu d  iud 'fs. 

Page  662 

The  words temporaltie  In  this  cafe  oug'it 
to  have  no  ilrefs  laid  upon  them,  for 
ihc.ufrh  they  are  in  the  lalt  ediiicn  of 
the  Year  Book,  it  is  falfe  printed  ;ior 
in  the  old  edi.i'..n  it  is  le  temporahie.  663 

Lord  Raymond  and  Lord'  Ciiief  Jull^ce 
Ey^Cy  in  a  nianufcript  report  of  (he 
cafe  of  the  Rjhob  of  Si  Da  old'-  and 
Lf^cy  Pafch.  wW.t,.  Cartb  4S5  ^orree 
with  the  jjrinted  one  of  Serjeant  Gar- 
th ezo, 

Ccvti'o?arf>   See  mx%  l^abcas  Cor- 
pus, 

Where  the  tenor  of  a  record,  inflead  of 
the  record  icfelf,  is  removed  by  Certio- 
rari o\x1  of  an  inferior  court,  it  is  er- 
roneous, as  no  proceedings  can  be  had 
upon  it.  2  1  ^ 

Where  a  replevin  is  in  a  court  of  record, 
you  may  remove  it  by  a  certiorari  either 
from  the  court  of  King's  Bench  or 
from  this  court. 

Where  a  certiorari  iflues  in  order  only  to 
ufe  the  record  as  evidence,  then  the  te- 
nor, if  returned,  is  fuihcient,  and 
countervails  the  plea  of  nut  tlel  record  % 
but  when  therecord  itfelf  i;,  t  j  be  pro- 
ceeded upon,  the  record  mull  be  re- 
turned, ^jg 

Whether  it  be  before  judgment,  or  after, 
makes  no  difference,  in  both  cafes  the 
record  itfelf  muft  be  removc^d.  ibid. 

The  court  may  fuperfede  a  certificate, 
but  cannot  quafa  it,  without  a  view  of 
therecord.  /^.y, 

Cljanccti?.   See  Court  cf  Cljanccrg. 
Cljantabic  Ccjpo^aticii. 

The  bill  was  brought  to  be  relieved  cgainft 
the  defendants  as  committee  men,  or 
in  other  offices,  and  to  have  a  fatisfac- 
tion  for  a  breach  of  triUt,  fraud,  and 
mifmanagement.  ^qd 

Committee  men  are  properly  agents  to 
thofe  who  employ  them  iu  tne  truft 
T  t  to 
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to  fup'^rifttcnd  the  corporation  affairs. 

Page  405 

A  grofs  non-attendance  in  a  commiitee- 
man  may  make  him  guilty  of  the 
breaches  of  trufts  committed  by  others. 

ibid. 

A  truftee*s  faying,  he  had  no  benefit  from 
the  trufl:,  but  merely  honorary,  is  no 
excuie  for  his  want  of  diligence.  406 

Where  a  fupine  negligence  appeared  in 
all  the  committee,  by  which  aconipii- 
cated  lofj)  has  happened  they  are  all 
guilty.  ibid. 

A  court  of  equity  can  lay  hold  of  every 
breach  of  trullt,  be  it  in  a  publick  or 
a  private  capacity.  ibid. 

There  can  be  no  injury,  but  there  mull  be 
a  remedy;  as  the  tribunals  of  this 
kingdom  are  wifely  formed  both  of 
couris  of  law  nnd  equity.  i^id. 

Though  the  committee  were  not  privy  to 
the  original  fr^sud,  yet  they  are  guilty 
in  the  fecond  degree,  by  negleding  to 
ufe  the  power  invcited  in  them,  to  pre- 
vent the  ill  ronfequences  arifmg  from 
fuch  a  confederacy.  ibid, 

Cijan'tf,  auD  Clbatftable  Weis.  See 
CoftiS. 

There  was  a  devife  to  charitable  ufes  un- 
der a  will  in  1734,  the  teltator  lived 
til]  July  1736,  a  month  after  the  new 
Itatute  of  mortmain  took  place,  and 
then  dies  without  ^revoking  his  will  ; 
upon  a  reference  to  the  judges  for  their 
opinion,  whether  this  was  a  good  dif- 
pofition  to  charitable  ufes,  all  of  them 
except  Mr.  Jullicc  Demon  certified  that 
the  devife  was  good  in  law.  36 

Each  particular  objcd  may  be  }>rivate, 
but  it  is  the  extenfivenefs  which  will 
conf^irute  it  a  pnblick  charity.  87 

A  devife  to  the  poor  of  a  parilh,  is  a  pub- 
lick  charity,  the  fame  as  to  a  difpofition 
of  a  fum  amongft  poor  houlekeepcrs. 

88 

i'he  owner  of  land  charged  with  an  an- 
nuity, for  the  payment  of  a  fchool- 
mafter,  will  not  be  cxcufed  from  ihe 
payment  thereof  oh  account  of  their 
having  been  no  fchoolmaiter  for  fix 
years.  238 
Though  there  are  not  perfons  in  a  panlh 
fuiiicienc  to  anfwer  the  defcription  of  a 
charity,  yet  the  land  charged  with  the 


payment  of  a  charity  is  not  difcharged 
during  that  time.  Fagez),^ 

Five  fliiiiings  ^^^wcek  allowed  by  w<iy  of 
nomine  pmice.,  if  either  of  the  nai*.  ycii^riy 
payments  of  an  annuity  was  in  arrear 
42  days  after  it  became  due  ;  the  ccAirt 
ivill  diretl  it  only  to  jiand  as  a  Jaunty 
for  Iciial  interell  ichen  the  p'in  :i^al Jinn 
is  not  regularly  paid. 

Commilhoners  of  chari^nble  uf-^s  have  no 
power  under  the  43  EU'z..  r.  4.  to  give 
colts,  but  this  court  can  do  it.  ibid. 

L,  by  win  gives  to  B>ead/i/eat  ward  zoo/. 

according  to  Mr.  his  will.  Lord 

J-Jardivich"would  not  allovv  of  parol  evi- 
dence to  explain  the  teftaror's  inten- 
tion when  there  is  a  biat?k  only,  but 
decreed  the  money  in  this  cafe  to  be 
difpofed  of  in  fuch  charities  as  the  al- 
derman for  the  time  being  and  the  prin- 
cipal inhabiranis  fhall  tlunk  the  rnoft 
bfueficia!  to  the  ward.  ?-59»  240 

Any  perfon,  though  the  moil  remote  in 
the  contemplation  of  the  charity,  may 
be  relators  in  an  information.  328 

Sir  y.  1.  devifed  copyhold  lands  in  cha- 
rity, that  he  had  before  iurrendered  to 
the  ufe  of  his  will,  which  coniiiied  of 
eleven  fheets,  the  iwo  firit  of  which  he 
figned,  and  died  before  he  figned  the 
reft,  nor  were  there  any  wituvfies. 
Lord  Hardwicke  held  it  to  be  a  good  ap- 
pointment of  the  copyhold  ejiate  for  the 
charity.  497 

Exceptants  to  a  decree  of  charitable  ule« 
were  allowed  cofts  on  thofe  exceptions, 

'  where  they  prevailed  ^  and  on  thofe 
where  they  did  not.  the  refpondents 
were  intitled  to  cofts.  551 

Notwithltandingadecreeofcommiirj;  ners  • 
under  a  commiflion  of  charitable  ules, 
the  court  of  Chancery  may  lliii  permit 
a  fuit  to  be  mltiruted  here,  in  which 
neither  lide  is  bound  by  what  appeared' 
before  the  commiffioners,  but  may  let 
forth  new  matter.  552 


The  text  civil  law  takes  the  differences 
and  dillinCiions  in  cafes  much  more 
rationally  than  the  commeraators  do. 

638 

The  rule  to  be  colleded  from  the  paflages 
in  the  cafe  of  the  Duke  f  bt.  Alt-an^s 
agaiiiit  Mijs  Leauciak^  is,  that  tae  ap- 
parent 
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parent  Intention  of  the  teftator  muft 
govern  in  double  legacies.    Pa^e  639 

CianDedtne  i^atn'age* 

he  fpiritual  court  has  a  jurifdlflion  by 
the  ancient  canon  law  in  the  cafe  of  a 
clandeftine  marriage.  668 
landeiline  marriages  are  a  growing  evil ; 
and  therefore  the  court  would  not 
>yeaken  any  method  by  which  they  may 
be  retrained.  675 
he  judgment  in  the  caufe  of  Middletojt 
and  Croft  was,  that  the  prohibition  ftand 
as  to  the  proceeding  only  for  the  plain- 
tiff's being  married  at  an  uncanonical 
hour,  and  a  confultation  awarded  as  to 
the  reiidue  of  the  caufe.  Hi  J. 

tUx%  tn  Com.   See  SoHcitO?. 
Club. 

^herc  there  is  a  general  truft  of  money 
for  a  focicty,  a  particular  member  can- 
not fet  off  a  private  debt  againft  a 
ihare  he  may  be  intitled  to  on  a  con- 
tingency. 84 

ColJfci'i.    See  &{>ecificH  JLcgadeg. 


codicil  is  in  it's  nature  a  part  of  the 
will,  and  an  extenfion  of  the  intention 
of  the  teHator.  630 


<  Jilcge  an&  2Dean  an!)  Cljaptev  lleafce. 
See  JLcaCcs. 

Coili'crt. 

colliery  is  a  trade,  and  therefore  an 
laccount  may  be  taken  of  the  profits 
here.  630 

Clonics.  See  45)cecuto?s,  ^nfui-ance* 


commiflion  was  prayed,  for  examining 
witncffes  in  the  JVeji  Indies,  as  the  fads 
arife  there,  and  to  itay  the  defendants 
proceeding  at  law  on  a  policy  :  Lord 
fjardwicke ^  granted  the  commiflion, 
land  the  injunction,  as  the  voyage  was 
at  and  from  Carthagena  to  Porto  Bello, 
and  the  fads  mult  neceffarily  arife  in 
the  fFcJi  Indicu  359 


A  teftalor,  who  lived  in  Jamaica^  gave 
legacies  to  be  paid  in  fteiiing  money 
in  the  firlt  place,  and  the  two  legacies 
immediately  following  generally,  with- 
out faying  in  fterling  money,  and,  at 
the  end  of  his  will,  feveral  more  to 
be  paid  in  fterling  money  ;  Lord 
Hardwicke  held,  that  the  plaintifFmult 
take  his  legacy  in  Jamaica  money  ; 
for  his  exprefiing  himfelf  differently, 
fhewed  a  different  intention.    P.  465 

A  bond  given  at  Dublin,  or  a  note  ia 
Jamaica,  mnft  be  paid  in  the  current 
money ;  the  fame  with  regard  to  a 
will.  ibid. 

The  legatees  living  in  England  makes 
no  diftindion,  for  the  reiidenceof  the 
perfon  deviling  muft  decide  it.  466 

Tho*  the  effeds  are  partly  in  Jamaica^ 
and  partly  in  England,  yet,  as  this  is 
a  devife  of  a  compound  refidue,  wit|h- 
out  feparating  the  funds,  no  argument 
can  be  drawn  from  it  in  favour  of  the 
plaintiff. 


ihid. 


Committee.  See  HunaticU. 


Common  IRecober^.  See  IRccotJcrt?, 
^(tates  III  ipee::tail. 

Where  the  tenant  in  a  common  recovery 
has  not  pleaded  non-tenure,  he  gains  a 
new  eftate,  though  the  limitations  arc 
to  the  old  ufes,  and  the  will  is  revok- 
ed by  it.  324 

The  f«rce  of  a  conveyance  by  common 
recovery,  to  cxtinguifti  all  conditions, 
powers  and  incidents  annexed  to  an 
eftate-tail,  arifes  from  hence,  tliat  the 
law  confiders  it  in  the  nature  of  a  real 
adion,  and  the  recoveror  is  in  by 
right.  591 

Companies.    See  CtcDi'to?0, 
C^an'table  Corporation. 

The  ofHce  of  a  diredor  is  of  a  mixed 
nature,  public,  or  ariffng  from  the 
charter  of  the  crown,  but  at  the  fiime 
time,  is  not  an  employment  that  affeds 
the  public  government,  for  noce  of  the 
diredors  of  the  great  companies  are 
required  to  qualify  by  taking  the  fa- 
crament. 

Tta 
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Concealment,  CctJi'^t,  Collufion.  See 

Cont'fttOlt.    See  5Dct5ife  under  t3i'U, 

lEcSrai'nt  on  ^arriasc  Jfojfeiture. 

To  one  for  life,  and  to  B.  on  certain 
conditions  and  reliridlions,  and  to  C. 
in  forma  pr^:pdi^d»  will  take  in  every 
condirion  and  reftriilion  in  the  pre- 
ceding limitation  to  B»       Page  620 

Coul)i'tfon  fubfequent.   See  SeEraint 
of  £f  arn'age. 

It  is  the  conrcant  rule  of  law,  in  condi- 
tions fubfequent,  that  . if  the  perform- 
ance becomes  impolTible  by  the  a6l  of 
God,  it  is  abfolutely  void.  i8 
C.  by  his  will,  gives  legacies  to  his 
nieces,  to  be  paid  to  them  at  zi,  or 
mnrriage^  which  (hall  firil  happen, 
provided  they  marry  with  the  confent 
of  their  father  and  mother,  or  the  fur- 
vivor  of  them  ;  otherwife  to  fi;ik  into 
hisperfonal  eftate.  The  legacies  vefl- 
ed  at  their  attaining  the  age  of  21, 

•and  either  of  them  marrying  without 
confent  afterwards,  is  of  no  confe- 
quence:  For  Lord.  Hardivicke  held, 

■  that  the  marriage,  with  confent  of  the 
father  and  mother,  mufl:  be  coniirued 
fo  as  to  relate  to  the  time  of  the  le- 
gacies veiling,  587 

ConSruJti'on.    See  CjctJodti'cn  of 
Contempt. 

It  is  incumbent  on  courts  of  juftice  to 
preferve  their  proceedings  from  being 
mifreprcfented  ;  and  the  minds  of  the 
public  fliould  not  be  prejudiced  before 
a  caufe  is  heard.  469 

There  are  three  kinds  of  contempts, 
fcandalizing  the  court,  abufing  the 
parties,  and  prejudicing  mankind  be- 
fore a  caufe  is  heard.  471 

The  calling  an  advertifement  in  the 
Clone  cfhr  Journal  a  hue  and  cry  after 
a  commi£lou  of  charitable  ufes,  was  held 
to  be  a  libel  in  the  pmitcr,  and  the 
court  committed  him.  472 

3 


Contingent  l^^emafntcr. 

T.B.  bequeathed  ;ocG /.  to  his  Tons  7. 
and  G.  to  be  laid  out  in  lands  in 
to  be  conveyed  to  them  for  40  years, 
and  after  tlie  expiration  of  ihar  term, 
to  the  ufe  of  W.B.  his  grandfbn  for 
life,  and  his  firft  and  oihcr  fons  in  tail 
male,  afterwards  to  anoiher  grand fon, 
with  like  limitations,  and  fo  ro  a  third 
^c.  then  to  the  teftator's  three  fons 
for  life  fucceffively,  and  their  refpec- 
tive  firll  and  other  fons  in  tail  male  ; 
and  for  def:iult  thereof,  to  his  own 
right  heirs.  Tho"*  there  <were  ?io  irujlees 
in  the  will  to  prefef-re  the  ccntitigent  re^ 
maindersy  yet  Lord  Harduoicke  ordered 
fiich  in  fees  Jhould  he  infer  ted  in  the  con- 
<veyance   to    be  fettltd  by  the  Mafier. 

Lord  flardzo 2 clde  faid,  in  the  directions  he 
gave  in  this  cafe,  that  he  adhered  to 
the  rules  of  conveyancing  laid  down 
by  the  great  men  before  the  Reiloration, 
and  during  the  Ufurpation.  281 

The  words  in  Mrs.  ^.'s  will,  in  ca/e  my 
daughter  Jhould  diey  leaving  no  heirs  of 
her  body^  is  a  gift  to  the  daughter  for 
life,  with  a  contingent  remainder  to 
fuch  heir  of  her  body  as  (hall  be  liv- 
ing at  the  time  of  her  death.  646 

Leading y  is  a  participle  of  the  prefent 
tenfe,  and  relates  to  the  tirae  of  the 
daughter's  dying.  647 

No  weight  has  been  laid  on  the  want  of 
the  Vv'ords  for  life,  where  the  intention 
of  the  teftator  has  otherwife  appeared, 
efpecially  in  the  cafe  of  a  truji  exccu- 
toryy  for  there  this  court  is  bound  to 
fee  a  fettlement  m*ade  agreeable  to  the 
intention  of  the  leltator.  648 

Contjccation.    See  Canons,  ^^I'ug, 
ilai'ti?,  i/a'ixjs. 

In  the  Convocation,  the  v^'hole  clergy  of 
the  province  are  either  prefent  in  per- 
fon,  or  by  reprefentation.  655 

Lord  Hr.rdzvicke  faid,  the  attempt  of 
counfel  to  make  the  power  of  the  con- 
vocation in  ordaining  cancns  co-ex- 
tenfive  with  liie  judicial  autliority  of 
their  courts,  is  full  of  fo  much  mif- 
chief,  that  it  cannot  be  contended  for 
with  any  ihadow  of  reafun  or  of  law. 

658 
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That  Nt'vjfon,  in  the  opinion  he  gave  on 
the  power  of  the  convocntion,  rT.cins 
temporal  perfcns  :.s  as  ihir  ;  ,  \s 
plain  by  the  opp^u-on  oi  u  to  c\ux  ch 
Saint e  /i^-^V<^)  ^^'^i'-i'i  ^^'ords  fi'^fiily  ihe 
perlons,  tu^c  the  matters  or  ric^hts  of 
the  hoW  Lhur.:h.  PaMcGGi^ 

"Where  the  ca'e  of  rh"  abbot  of  iVuliham^ 
M,  24  E.^.  4  44  /a  ca,..."*  [jef  >:-c  all 
the  jucLes  in  the  lilxch  :-^]U'.':  .\ 
^a--ua/br  ,  the  power 
vocati  ,n  d«  ih  not  extend  o\er  the 
temporal  rights  of  rhe  clerpy  if^crn 
felves.,  and  ihe  i-bbct's  cbiii:!  o,'  ex- 
emption from  (JC'.bccPjT  terul.s,  b'-;]:<> 
• -a  temporal  rip.hi,  he  though  aci.  ik, 
was  not  bouiid.  664 

The  exception,  at  the  end  of  the  con- 
vocation cafe,  12  Ref>,  72,  is  raif- 
printed,  and  no  weight  is  to  be  laid 
upon  it.  ii^id. 

Cop'^I}olti.    See  ^u'Tentjetj  CE'ates 
ill  fce.tail,  Ci}arfti:, 

PF.  S.  makfs  his  iv'li,  nnd  (jcmts  it,  but 
it  was  unattelleJ.  by  vvbneiiVs  ;  as  trie 
teftator  had  not  r'arrendercd  his  copy- 
hold ellate,  thequcllion  was.  Whether 
it  pafieu  ?  The  cov:c  l.cid  it  did  ;  for 
the  ftaiute  of  fraud.s  and  perjuries  re- 
lates to  fuch  eilates  only  as  pafs  by 
34  &y  35  //.  8.  which  ta'ies  in  "fee- 
fimple  only,  and  does  not  extend  to 
cuu'         '     '  ites.     ■  37 

Where  i  finfed  of  copyhold  lands, 

and  furrenxiers  to  the  ufe  of  his  will, 
and  pxecaies  a  will,  though  it  is  not 
atten.;d  by  witnejies,  yet  it  fhall  direcl 
the  uie  of  ih'"  fu 'Tender.  il^id. 

Where  die  legal  eiiate  is  in  truRee?,  as 
he  cannot,  in  that  cafe,  furrender  the 
copyhold  lands  to  the  ufe  of  his  wifl, 


they  will  pafs  by  his  will  only. 


la 


UiS,  notvVii 


/e  are 


free 


Idle  fame  conftrndion,  in  the  cafes  of 
f^rrenders  of  copyhold  ellates,  muii 
take  place,  as  in  aii  other  conveyances 
at  law.  101 


^8 

A  copy  of  an  .admittance,  though  not 
figned  by  the  (leward  of  the  c-nrt, 
may  be  read  in  evidence,  whc^e  it  is 
of  thirty  years  Handing.  45 

A  copyhold  furrenderc  i  : :>  ibe  nfe  of  a 
will,    paifes  hv  ;  .  devdc  of 


Before  admittance,  a  mortgagee  may 
bring  a  bill  of  foreclofu-e;  and,  af"- 
ter  a  decree,  an  ejeitrncnt  for  the  pof- 
feiTion  of  the  mortgaged  premifTes. 

„  Pd:^  ^  1 01 

Fenny  lands,  being  frequently  buried 
under  water  for  feven  or  eight  years, 
and  producing  no  profit  at  all  to  ihe 
copyholder,  he  may,  by '.vayofcom- 
penraiion,  when  the  water  is  drained, 
and  the  land  improved  from  the  ad- 
ditional foil  brought  by  the  fl.>ods,  be 
intiried  to  common  of  turbary,  and 
to  dig  up  the  foil  of  the  lord  of  the 
manor  for  turf.  ] 

After  proclamations  made  on  fo  many 
court  days,  if  the  copyholders  do  not 
come  in  the  lord  may  fcize  upon 
their  lands. 

A  deL'ree  again  ft  the  lord  of  the  manor 
wili  not  bind  copynohiers  in  fee,  or 
f^-eeholders  for  lire,  who  were  no  par- 
ties to  ic.  ^  i5 

i^c^po^utfoit.    See  Cf)e  Cljan'tnb-e 
Co?po?ati'ou. 

Where  a  certain  number  are  incprpo- 
ra:ed,  a  major  part  of  them  may 
any  corporate  acd;,  tho'  nothing  men- 
tioned in  iHe  charter.  212 

It  is  HOC  nceeflary  that  every  corporate 
acl  fiiould  be  under  the  feal  of  the  cor- 
poration. 

Coils  in  llalxi  am  ■Squfti%  5ee  ^):.{tzt: 

Cruri;cc,  (Bjcccmo:,  %Lm{aiitmG%^ 
l^ci'c  ani\  ^uccdoi,  i^atters  control 
t)crtcT)  betteccu  ii;c  i^efv^  C^ccutot, 
atiD  IDciiifce. 

Though  there  had  been  no  demand,  or 
rent  paid  in  30  years,  yet,  as  irwas 
recovered  by  a  verdict,  the  plaintiir 
fliail  hiive  his  colts  at  Liw  ;'but  as  che 
ldcl)es  arofe  on  his  part  and  the  ob- 
fcarity  of  the  title  to  rhe  .reiit,  frcn 
the  want  of  a  demand,  for  fuch  a 
length  of  time,  he  ihali  not  have  colls 
in  equity.  j  j_ 

In  notorious  frauds,  the  court  ancienrly 
re.ade  a  defendant  pay  '-xemplary  coily, 
bat  has  been  for  fome  time  d'lfaled, 
from  the  difficulty  of  carrying  it  into 
execution, 

T  t  3  A  bdl 
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A  bill  dlfmlfled  with  colls,  where  the 
plaintiff  had  refufed  a  fair  offer  of  ac- 
commodation. Page  48 

Where  the  eftates  of  two  teftators  have 
been  fo  blended  as  to  create  confufion, 
the  executor  of  an  exccuior  fhall  be 
excufed  cofts,  though  it  appeared  he 
had  aflets  enough  to  pay  the  plaintiff's 
cofts.  80 

Where  the  court  think  it  would  accele- 
rate a  decree,  they  will  port  pone  the 
conlideration  of  cofts,  till  the  caufe 
comes  back  from  the  Mailer,  though 
there  are  fufficienr  grounds  for  decree- 
ing them  at  the  hearing.  1 1 1 

A  plaintiff  may  apply  to  the  court  for 
colls,  where  a  defendant  gives  un- 
neceffary  trouble  in  carrying  a  decree 
into  execution.  112 

In  equity,  as  well  as  at  law,  cofts  follow 
the  juftice  of  the  demand,  113 

Notwithftanding  a  teftatcr  direded  that 
his  executors,  for  any  expences  they 
jfhall  be  put  to,  fliall  be  allowed  cofts, 
out  of  his  eftate ;  yet  as  there  was  a 
plain  fraud  in  this  cafe  in  the  execu- 
tors, the  court  decreed  cofts  againft 
them.  126 

Where  a  plaintiff,  on  a  bill  to  perpetuate 
the  tefl-imony  of  witneffes,  has  examin 
cd,  and  thereby  had  jhe  fruit  of  her 
bill,  neither  herfelf  nor  the  defend- 
ant are  intitied  to  cofts.  167 

When  a  multiplicity  of  adions  have  been 
brought,  where  thecuftom  might  have 
been  tried  in  one,  it  is  fuch  a  vexa 
tion,  that  the  plaintiff  lhall  have  the 
cofts  both  in  law  and  equity.  ibid. 

Where  the  court  did  not  think  the  an- 
fwer  full  enough,  and  direded  an  iffue 
upon  the  merit:,  this  is  not  hearing  a 
caufe  upon  bill  and  anfwer  only,  but 
a  fubfequent  proceeding,  and  there- 
fore is  out  of  the  rule  of  difmiffion, 
with  forty  (hillings  cofts.  286 

Where  a  plaintiff,  merely  to  keep  his 
caufe  alive,  replies,  and  afterwards 
withdraws  his  replication,  and  fets  it 
down  on  bill  and  anfwer  only,  that  it 
may  be  dilnjiffed  with  forty  (hillings 
cofts,  this  is  evading  the  juftice  of  the 
court,  for,  othervvife,  he  muft  have 
paid  the  full  cofts,  to  be  taxed  by  a 
Mader.  288 

Cofts  in  equity  are  difcretionary,  and 
given  to  the  time  of  the  decree;  at 
law,  unlcn  dirctiio  fiat  elamnorum^  and 
Waiic  till  the  final  judgment.  400 


Where  the  poverty  of  the  plaintiff  would 
not  allow  her  to  carry  on  the  caufe. 
Lord  Hardivich  ordered  'the  cofts  to 
be  taxed,  aijd  paid  to  her,  to  em- 
power  her  to  go  on  with  the  luit. 

Page  400 

It  is  confcience,  and  not  any  authori- 
ty, directs  this  court  in  giving  cofts. 

552 

Though  on  a  demurrer  to  a  perion's 
being  examined  as  a  witnefs,  it  ha« 
been  over-ruled  ;  a Juhpoena  cannot  be 
taken  out  agamlt  hirh  for  cofts,  yet 
the  court  will  give  them  upon  an  ap- 
plication by  motion*  ibid, 

Cont?et?auce0;,  UlTuranccs,  Conftruc*- 
tion  aiir>  jaDpetation  of  tljem.  See 

The  prefumption  of  a  fatisfaftion  is 
ffronger  in  the  cafe  of  a  deed  th?n  of 
a  will,  whsre  a  bounty  is  fuppoied  to 
be  intended.  634, 

Covenant.    See  H^grecmettt. 

Cenant  ttt  Call. 

Where  there  is  a  covenant  for  the  truf^ 
tees  to  convey  the  inheritance,  this 
court  will  confider  it  as  acluaiiy  con- 
veyed, and  the  term  in  rhe  truiiees  as 
attendant  only  on  the  inheritant  and 
fo  conneded  together  in  (he  cejuii  que 
truji,  that  it  can  never  be  fevered  in 
favour  of  an  heir  or  executor;  though 
it  may  in  the  call;  of  creditors.  67 

Counfcllo?.   See  JDemurrer,  jj^cticc. 

Counfel  have  a  right  to  drafts  as  pre- 
cedents, but  not  to  detain  them,  where 
either  party  may  have  a  benefit  from 
the  inipedtion  of  them.  214 

This  court  will  not  fuffer  a  counfel  to 
maintain  an  adion  for  fees,  or  if  he 
happens  to  be  a  mortgagee,  to  infift 
on  more  than  legal  intereft,  umier 
pretence  of  a  gratuity  for  bufinel's  ior- 
merly  done  in  the  way  of  a  counfel. 

33? 
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SCoutt  of  Cljatlf err-    Sec  115otiD  o? 
to?i  CuDJtoiS,  luS-i'fcfl  of  the  ^'^cace . 

nuai  3^c{tj$. 

The  proceedings  in  this  court  are  formed 

acCordino-  ro  "^he  courfe  of  tlr  civil  iavv 
in  fomc  lefpeds,  and  anagolous  to  the 
common-luw  in  oihers.  Page  z-}, 

[n  equity  taking  a  bill  pro  confejp)  is  ana- 
logous to  taking  a  declaration  for  true 
at  law.  24 
Where  perfons  cannot  Ihew  a  title  at  law 
by  the  writings  being  out  of  their 
hands,  they  may  properly  come  into 
this  court.  198 
vVhere  a  matter  which  arifcs  within  the 
jurifdidtion  of  the  courts  of  Wales y  is 
of  value  or  difficulty,  parties  may  t^ike 
their  remedy  here ;  but  if  of  fmall 
confequence,  ir  is  an  inducement  to 
this  court  to  difmifs  the  bill  with  cofts. 

iVhilft  fuits  were  depending  in  the  vourt 
of  -chancery,  the  plaintiffs  indict  the 
defendant's  agent  at  tiie  feffions, 
where  they  the f)ij elves  are  judgiS,  fur  a 
breach  of  the  peace.  Lord  Hard- 
^vicke  made  an  order  to  relhain  the 
plaintiffs  from  proceeding  at  the  fef- 
fions,  till  the  hearing  of  the  caufe, 
and  fui  ther  order.  302 
There  is  no  reftraining  power  over  cri- 
minal profecutions  in  this  court,  ibid, 
^mdente  lite  iierc,  this  court  would  have 
Hopped  an  adion  of  trefpafs  vi  et  nr. 
mis.  ibi  /. 

iVhere  a  bill  is  brought  to  quiet  the 
poffeffion,  if  after  that  a  bill  of  indid- 
ment  is  preferred  for  a  forcible  entry 
this  court  will  flop  the  proceedings 
upon  fuch  indidment.  303 
he  plaintiff  lent'i).  ^00/.  on  note  on 
an  affurance  that  an  aunt  had  left  him 
4000  /.  by  will,  i?.  died  foon  after,  and 
his  reprefentatives  refufed  to  pay  the 
500/.  as  the  legacy  was  direded  to 
be  laid  out  in  la' d,  and  fettled  on  B. 
in  fee.  Lord  Hardvokkc  fail  it  ivas  a 
t'erv  cruel  cafe:  but  as  it  is  the  eft a- 
hliflnd  rule  of  the  court.,  that  money  de- 
infed  to  be  laid  out  in  land  Jhall  he  con- 
Jidered  as  Uind^  the  plaintiff  can  have 
no  remcdj,  307 


W/ieiher  the  court  of  chancery  can  touch 

lio.k  to  fati.fy  cii-ditors,  vide  Taylor 
y,  Jones,     /*^?^^  600  and  note,  236 

Court  of  ftirig's  ^ciicb    See  5)pe- 
ci'at  pleaoiuga. 

The  authority  which  the  Star  chamber 
had  in  cafes  under  4^5  Ph.^  M. 
relating  to  the  taking  away  ma'd-ns, 
is  :;ow  affumed  by  the  court  of  King's 
Bench,  6^ 

Courts  of  %m.  See  mi\y  ;%cref- 

lioiT,  Coiis,  3ICC0UIU,  Special 
5[dtea'Ci'ng0,  parties. 

in  comls  of  law  where  there  is  no  plea, 
judgment  is  r,y  nil  dtcit\  but  if  a  plea 
be  put  in,  though  ever  fo  imperted, 
there  cannot  be  a  judgment  nil  dicit^ 
the  plaintiff  muR  demur,  and  if  allov^- 
ed,  then  he  has  judgment,  becaufe, 
the  plea,  or  anfwer  ot  the  defendant, 
(for  anfwer  is  equally  ufed  at  law  as 
in  equity,)  is  infuflicient.  23 

Where  you  draw  the  jurifdidion  out  of  a 
court  of  Jaw,  you  muil  have  ail  the 
pa/  ties  beiore  the  court  who  are  ne- 
ceffary  to  make  tne  determination  com- 
plete, and  to  quiet  the  queiliou.  515 

Court  of  Iftecoju.   See  Certiorari, 
i^abeas  Cojpus. 

Coujt    j^pi'n'tual.    See  Spiritual 
Court. 

CreDfto?0.  See  5Di'an'btJti'ou,  ^i^iir* 
cbaics,  IRulcs,  5D.bts,  '2i5ouli3, 
Special  ^Icatjuirji.;,  jS^tttlemeiit 
attcr  J^l^ariiagc. 

The  court  of  Chancery  vyill  not  decrcs 
public  companies  to  make  calls  i|i 
favour  of  a  particular  creditor.  56 

An  ailignment  by  the  clerk  of  the  peace 
to  creditors  under  the  tlatutefor  relief 
of  inlolveut  debtors  need  not  be  fealed. 

If  there  is  a  mortgage  for  years,  and  tiie 
reverfion  in  fee  Icii  in  the  mortgagor, 
it  will  be  legal  affets,  becaufe  the  bond 
creditor  may  h*ve  a  judgment  againil 
the  heir  of  the  oblige  r  aui  cejfa  fxc 
T  aiiU. 


'A  T able  cf  the  Prwcipa!  MatterSi 


ter 

tv/een  i 

di:'d  'C:. 
over  to 


cuiio  tin  the  reverfion  comes  into  poiTef 
fion.  .  294. 
Where  a  plaintliF,  a  fpccialty  crc'.ic-^, 
mull  rerefor  relief  the  court  will 

do  equal  jUiUce  to  ail  treditors  vvi  h- 
our  any  J  :'in  icn  as  to  priDrity.  ihld. 
^ofrtj.)  B'ivr  i')'  uis  directs  his  whole 
tll.-ite  to  be  turned  into  money,  and 
^  ves  it  to  hi-  execuiors  in  truft  for  the 
bt-nefit  of  his  four  fon«;  and  hii  d.  '^g'i 
to  be  divided  equi^iy  ue- 
n,  and  if  cither  die  before 
''■^.tv   Oi^ire  to  the  fur- 

:',    aud    hii  ihal\;  Weill 

-  -'urv  i  v'ors.  4  I  7 

Ir  ■ '  i  ."Jiarried  the  daughter, 

r  i'liion  for  her,  and  be- 
ing ioGt.-o  <-:d  i-j '■hedefendant,  gavehini 
2  bond,  and  <;n:gried  over  ail  the  lhare 
whi.h  -w  ins  wiic's  right  he  was  intirled 
toi.-!  r  !a  hfi  's  perfonal ellate,  andaf- 
tc-rvvr.rds  a  lecond  affignment  for  the 
benenc  of  his  creditors  in  general  ;  his 
wiie  during  inefp  tranfadiions  was  under 
sge  ;  the  executors  cf  the  father  have 
jriauc  no  diviiion  of  tus  p'-rfonal  eiiate  ; 
Vohe-  becaTi"  a  b  nicrupc,  and  his  wife 
had  t  wo  childreM  to  mairitain  ;  her  (hare 
un  if-rthe  vviii  amounted  to  about  600/. 
i.nd  the  deleadant  the  creditor's  debt  ' 
to  »,co/.  ibid. 
Lord  d^rd-jjiche  was  of  opinion  not  to  al- 
low ihe  creditor  of  the  hufband  to  re- 
ceive the  fortune  of  his  wife,  without 
making  foiVe  p^Dvifion  for  her;  and 
leLommended  it  to  the  creditor  to  give 
Rt-r  and  her  children  fome  part  of  the 
principal  '.Ttune.  i^icL 

Lordfii^  .  ,  :rds  decreed,  in  con- 
li::quence  O'i  an  ae;ieement  between  the 
parties,  thai  a  moieiy  of  the  fortune  of 
the  vvife  ihoald  be  piaced  out  for  her 
feparate  ufe  during  her  life,  and  after 
her  death  to  be  paid  to  her  children  in 
equal  fhares. 
As  a  father  would  not  have  married  his 
daughter  wi'hout  infiJting  upon  fome 
provifion;  neither  will  che  court  of 
Chancery i  wlio  liand  in  loco  pareniis. 


do  It. 


419 


Where  fpeciahy  creditors  exhaufl:  the  per 
fonai  a  lie  lb,  fiinyh  coriirad  creditors 
ft-mll  Hand  in  their  place,  and  may 
coiue  u  (>n  ihe  real.  ^-5 

If  a  credi'or  has  two  -funds,  he  ftiall 
lake  hia  idUifadioa  out  of  that  upon 


which  another  creditor  has  no  lien; 

I'age  44.5 

Tenancy  by  the  cnrtcfy  mnfl  ccme  out  of 
the  inheruatice,  and  no^  the  freehold. 

47 

A  tenfincy  by  the  cur'efy  is  an  ex  'vcf- 
cence  out  cf  the  inhei ira/je  •  a 
continuation  of  it  for  a  ctnain.  time. 

ibid. 

There  can  be  ro  tenancy  by  the  cur 
where  the  c]\i!cren  take  by  virtue  *  \  a 
remainder  over,  and  not  by  cefcent 
from  their    other.  ibid. 

To  entitle  thf  hufband  to  take  as  tenant 
by  the  curtcfy,  the  inheritance  muH 
defcend  upon  the  children.  ihid^ 


CuEcm.  See  Copi?l:cit}3  Cti'tsencei 

An>  occupant,  who  is  only  a  tenant  at  will 
can  never  have  a  riglit  to  a  comcnon 
of  turbary  by  taking  away  the  loil  of 
the  lord.  190 

This  court  will  not  put  perfons  to  fet 
forth  a  cuftom  with  fo  much  exaft- 
nefs  as  is  requifjte  at  law,  or  with  the 
nicely  the  court  of  Exchequer  expecfs. 

ibid. 

Cudom  cf  ^Lcntjon.   See  l^otcljpot. 

A  child  of  a  freeman  muH  abide  by  the 
wi;i  in  totOy  or  by  thecuii^^m  in  tola.  43 

If  a  freeman  of  London  makes  a  volun- 
tary deed,  in  confideration  of  love  and 
aiTeJion  only,  and  referves  the  power 
over  the  eflate  to  himfeif,  the  property 
will  continue  in  him,  and  is  fubject'to 
the  cuftom.  62 

The  cuiiom  of  Lcndon  will  operate  on  the 
orphanage  part  ef  a  freeman's  eftate, 
and  he  cannot  leave  it  to  go  in  fuch 
proportion  as  he  pleafes.  63 

A  freeman  of  London  taking  the  advan- 
tage of  his  fen's  necefTities,  in  confi- 
'  deration  of  a  ronu  for  ftM,uring  the  fon 
an  annuity  of  50/.  prevails  on  him  to 
releafe  the  lhare  he  had  in  the  or- 
phanage part :  the  father  alfo  prevailed 
on  anoiher  of  his  fons  to  give  him  a; 
releafe  of  his  lhare  of  the  orphanagi 
part,  in  confideradon  of  an  annu'.tf 


DftherJime  nature;  but  there  were 
nnr  i  he  fHiirie  proofs  of  his  being  forced 
into  the  releaie,  and  the  father  had 
times  advanced  him  400/  the  lAfV'-it'jf 
hiin^  tnnicd  oat  of  ilf^oi  ,< ,  if'  n  ■  I 
uo'iil  of  mnintcuar.ce^  a  rcl'  •  ^:'d 
under  j'l'ch  circnmlJunciS  cm.  ■  - 

ported,  hut  is  ahfolutely  I'o'id.  /' 
v:  crju-c  was  aUo  of  opinion  \ 
fon  was  equally  inlitled  to  be 
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:he  cu'loni  of  London  the  orphanage 
in  puu.il  Oiu'es,  ana  if 


til 

rt^  n 

a  r  ^^r  'he  f 

te- 

m.' 

re  I  ^:  >  :  ^ 

fuel)  i  ,        i:.  .itl 
freeman  of  Lmd^n  by  v 
Ton  a  legacy  0'   200/.  an 
refiaue  of  the  teit.nn-  ni 
daughter  -^nd  aiioihcr 
applicaiion  o.  .he  hai 
the  wi'l  was  made,  liie 
iiiin  100/    and  took  a  r 
mucn  m  part  oi  ,t 
time  alter  ga\  e  1j  :  - 


y 


>f  main- 

•  V  i  a 

lhare, 
161 

s  rh-^ 
h's 


10 

and  n  ihort 
!-  ICO  /  and 
in  full  of 


touk  a  receipt  fri>m  him 
what  was  infnde-j  h<-.-»  l-v  the  ii! 
the  teilator  di  J  is 
will,  the  200/  lau.w  i>.'  ^.'/  ..orr  u  .tb 
an  advancement,  and  brought  into 
liotchpot  upon  the  cuitoniaiy  Ih^re  ; 
but  how  far  the  Um  may  be  in  tilled  to 
a  conip^niari'^n  our  of  the  iurpius  of 


■ad  nian's   part,  for  fo  much 


he  fliall  fufFer  by  bringing  the  2CO /. 
into  hotchpot,  the  court  g.ive  no  opi- 
nion, reierving  this  point  tiii  it  came 
back  on  the  Maiter's  report,  it  being 
doubtful  whether  there  would  be  any 
furpius.  277 
is  an  eitabliflied  rule  that  a  legatee  can- 
not take  the  legacy  and  claim  his  cuf- 
tonaiy  part  too,  unlcfs  the  teliator 
mentions  the  legacy  faall  come  cut  of 


his  reltamentarv  ihare. 


278 


freeman  of  London  alTigned  over  leale- 
hold  houfes  to  trultees  for  particular 
pu;  pofes^referving  tohimielf  an  elbue 
for  liie,  where  the  trull  was  not  to 
coaiinence  till  af-.er  Ins  dcce.iii?.  Let  .< 
lIaya\iK-:.':c  i\ldlt  io  be  a  iruuJ  on  the 


tuflojn ,  and  decreed  the  deed  of  aff^nment 
to  be  cancelled,  j  age  377 

A  freeman  ot  London  by  will  divided  his 
cftate  according  to  the  cuilom,  and 
devifed  the  de..d   man's   part  aincvng 
his  wife  and  children  ;  afierwards  he 
gave  a  d/iughrer  1000/   in  marriage, 
which  the  court  declared  to  be  a  'aiis- 
i  .tticn  of  the  orph.in  ige   fhare,  but 
not  as  to  her  fhare  in  the  dead  man's 
part,  523 
A  freeman  of  London  by  will  took  upon 
him  to  difpole  of  all  his  eltate,  as  well 
the  orphanage  as   the  teitampntary 
part;  wiuire  fome  ofth'e  childien  TnaU 
elect  to  abide  by  the  curtom.  and  others 
by  the  will,  their  jloures  oj  the  orphanage 
part  Jhall  not  accrue  to  that  part,  but 
Jhall  go  according  to  the  dfi'-'fition  of  the 
father.  627 
Tne  children  of  a  freeman  may  take  both 
parts,  v/hen  ihe  father  has  difp'jied  of 
the  teiiamentary  only.  629 
The  cultom,  where  a  wife  of  a  freernaa 
is  .G;rip')uoded  ,with,  is  to  divide  his 
eOat'-"  into  tv/o  parts,  as  if  there  \v;-iS 
itio  wiie.  ihid. 
Where  the  wife  has  compounded  witii 
the  hufband,  a  freeman  ol  London^  he 
is  to  be  confidered  in   regard  to  the 


cuilom  as  k'svins  no  wife. 


644 


5Dcbt0,  .CrcDi'toj  anti  5Dclto?.  ,See 
-^riift  fej  :j3armeat  of  iDcbts, 
t?.pl)c t-milic'?,  lEj.<le, .  Cji'cctito?,  Jin* 
teccU  ot  ijlponcVj  Statute  of  jiimu 
tatiojxc;,  Separate  ^^uiiitcuancc, 
Corner,  .aiilefs,  Cft  itcs  iii  Jrccs 
tail.  lEcal  eitatc0,  Jltiti^juent, 
Special  ^iealiin^s. 

EERE  there  are  mutual  demands 
a  defendant  upon  an  adion  at  law 
may  as  well  fet  oif  upon  5  Geo,  2.  ihe 
ba.ikrupt  ad,  as  in  common  cales  under 


G.2. 


49 


This  court  only  removes  fraudulent  con- 
veyances out  of  the  way,  but  will  not 
decree  profits  back  again ll  the  original 
debtor  and  owner  of  the  ellate,  re- 
ceived pendente  litCy  in  favour  ot  judQ^- 
nient  creditors,  from  tlie  -filing  of  tiie 
bill,  but  ec^uity  lollcws  'the  kw,  and 

leave* 
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leaves  them  to  their  remedy  hv  eh^it. 

Page  107 

Simple  con  trail,  creditors  fliall  (land  in 
the  place  of  bond  credicors,  and  be 
allowed  out  of  the  real  edate  equal  to 
what  has  been  exhaufted  out  of  the 
perfonal.  iio 

^here  the  land  does  not  yield  annual 
profits,  all  debts  will  not  carry  intcreft 
out  of  a  trull  for  payment  of  debrs.  1 1 1 

Lands  charged  by  a  will  with  the  pay- 
ment of  debts,  all  the  debts  contraded 
by  a  teftator  during  bis  whole  life  will 
be  a  charge.  274 

Where  a  father  in  a  purchafe  takes  an 
eftate  in  it  himfelf  for  life,  with  remain- 
der to  his  fon  in  fee,  as  the  father  has 
the  profits  for  life,  the  eftate  is  liable 
to  his  creditors.  480 

The  father  in  this  cafe  was  in  pofielfion 
of  the  whole  eilate,  and  neceflarily  ap- 
peared the  vihble  owner  ;  fo  that  the 
creditor  by  an  elegit  might  have  laid 
hold  of  a  moiety,  which  differs  it  from 
ali  the  other  cafes.  481 

It  is  not  neceifary  that  a  man  fhould  be 
adually  indebted  at  the  time  he  enters 
into  a  voluntary  fetclcment,  to  make 
it  fraudulent ;  for  if  he  does  it  with  a 
view  to  his  being  indebted  at  a  future 
time  it  is  equally  fraudulent,  and 
ought  to  be  fet  afide.  ibid. 

Where  a  creditor  agrees  to  take  lefs  than 
his  debt,  provided  it  be  paid  precifely 
at  the  day,  and  the  debtor  fails  of  pay- 
ment, the  general  rule  of  equity  is, 
that  he  cannot  be  relieved.  527 

CompoQtiou  of  2Debt)e;. 

Where  a  creditor  for  1700/.  agrees  with 
his  debtor,  a  failing  man,  to  take  1 1  s. 
in  the  pound,  to  be  paid  by  inltal- 
ments  ;  and  the  debtor  after  the  firil 
payment  becomes  a  bankrupt ;  Lord 
Hardvjicke  was  inclined  to  think,  the 
1700/.  and  not  the  grofs  fum  of  the 
compofition  only,  might  be  proved  un- 
der the  commiffion  of  bankruptcy.  527 

3lJt  tol)at  V2i'o?ftv  Debts  are  to  betjaio 
J)l?  ail  ejcecutoj  0?  annuiuftiatoj^  fee 
alio  under  4i nets. 


ID-erree.  See  OSill  of  BcDfctjs,  ^sr^- 
ties,  %<,^\\itxitx\.a^  %amm,  Jiu 
teteft  of  :^0iict». 


There  need  not  be  certain-  and  poiitive 
evidence,  as  to  the  finding  of  deeds 
after  a  decree,  but  fuch  only  as  th® 
court  thinks  reafonable.         P^ge  40 

The  Earl  of  Bradford  by  his  will  gave 
all  his  ellate  to  trullees,  in  truft.  for  the 
defendant  Mr.  Newport.,  and  the  heirs 
of  his  body,  and  to  pay  fuch  fums  oat 
the  rents  and  profits  for  his  mainte- 
nance as  Lord  Bradford  Ihould  by  any 
writing  appoint.  By  a  codicil  he  di- 
re6ts  the  trullees  during  Mr.  Neivport't 
minority  to  pay  the  rents  to  the  plain- 
tiff, fo  much  as  fhe  pleafes  to  be  ag^^  | 
plied  for  his  maintenance,  and  the  re-.  '| 
fidue  to  her  own  ul'e  ;  by  another  co- 
dicil directs  the  trullees  ihali  not  fettle 
the  ellate  on  Mr.  Newport  and  the  heirs 
of  his  body  till  26,  and  till  then  fuch^J 
maintenance  as  the  trullees  af>d  the 
plaintiff  (hall  think  fit.  Mrs.  Smith 
infilled  fhe  was  in  titled  to  receive  the 
rents  and  profits  till  Mr.  Newport  at- 
tained the  age  of  26,  but  the  Mailer 
of  the  Rolls  was  of  opinion  they  veiled 
in  Mr.  Newport 21,  and  the  time  cf 
receiving  prolonged  only  till  26,  and 
decreed  the  truliees  fhould*  account  for  ^ 
the  rents,  from  his  age  of  21  ta f 
26,  to  the  committee  of  his  eilate* 
Mr.  Neivport  being  found  a  lunatick,  ^ 

34+1 

Shcpherd^\\\\o  h2iA  a  mortgage  for  4000/. 
on  y«;«/?/o.f's  eilate,  in  1725,  forgave 
him  800/.  and  three  years  afterwarda 
lends  him  800/.  again  ;•  in  the  inter- 
veningtime  T///^' advances  2000 /.  to 
Jennings,  and  obtains  a  mortgage  on 
the  fame  eftate.  In  1729  Sir  T.  F, 
agrees  to  purchafe  of  Jenr.'mgs  1850/.  ' 
fee-farm  rents  iiTuing  <;ut  »;f  bir  7". 
/*.*s  eftate,  and  finding  Jcnn:,:?s  had 
mortgaged  the  fee-farm  rents  to  Shep*  ^ 
hod  applied  to  him,  who  agrees  when 
he  is  paid  his  4000/.  he  will  convey 


I 


them  to  Sir  T.  P.  in  a  former  caufe  on 
a  reference  to  a  Mafter  to  tiike  an  ac- 
count of  what  was  due  to  Shepherd^ 
the  Mafter  allowed  no  more  for  prin- 
cipal than  3200/.  and  the  bill  is 
brought  for  40C0 /.  and  iniereft,  and 
unlels  paid,  that  Titky  mny  iland  fore* 
cloftd.    Lord  Hard^wicke  faid  in  the 

ttther 
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iher  caofe  the  Mafter  was  confined  to 
^shephercrs  mortgage,  but  the  prefent 
s  for  a  new  purpofe  different  from  the 
ormer,  and  a  mortgagee  after  a  de- 
:ree  for  a  redemption,  may  bring  a 
for  a  fbreclofure;  but  the  court 
vill  not  make  an  inconiiilent  decree  in 
I  fecond  caufe  between  the  fame  par- 
ies, on  account  of  the  confufion  it 
vouid  create  ;  but  at  the  fame  time 
liOrd  Hmrdivicke  declared  he  would 
lot  upon  an  order  in  a  former  caufe 
lie  up  the  plaintiff,  but  will  direft 
he  caufe  to  ftand  over,  fo  as  to  give 
■jira  an  opportunity  of  laying  the 
natter  before  the  court  on  a  bill  of 
eview  or  otherwilie,  as  he  fhall  be  ad- 
.rifed.  Page  348 

J  •pbeydmriPcQd,  that  on  advancing  goo  /. 
igaiii  the  deed  ought  to  ftana  as  it  did 
before,  a  fecurity  for  4000/.  the  par- 
ses in  tending  it  fhould  ;  and  his  coun- 
fel  offered  to  read  parol  evidence  to 
[hew  this  intention,  whLh  was  objcded 
to  as  being  within  the  ilalute  of  frauds 
and  perjuries.  Ld.  Hardtvicke  faid,  that 
the  loan  of  the  800/.  cannot  be  con- 
fidered  as  a  continuance  of  the  old 
mortgage  in  1725,  an  J  in  refped  to 
San  intervening  incumbrance,  is  a  new 
bne,  admitting  Shepherd  to  have  no- 
Itice^  and  therefore  would  not  allow 
ithe  parol  evidence.  350 

"  lie  court  never  fufFer  a  decree  to  account 
to  be  figned  and  inroJIed,  becaule  it 
kies  up  their  hands  from  relieving,  if 
ithere  fhould  have  been  any  defed  in 
the  dired,ions  of  the  decree.  383 

ifdecree  quod  computet  makes  no  variation 
(as  to  an  executor,  for  oefore  a  final  de- 
jcree  he  may  confefs  a  judgment,  and 
!|does  not  at  all  alter  the  nature  of  the 
dem.ind.  385 
decree  quod  computet  does  not  pafs  in 
rem  judicatam  till  the  final  decree.  387 
J  rtrefs  to  be  iaid  on  the  words  that 
each  party  do  piy  in  a  d  'cree  quodcom- 
\putctt  for  till  the  account  taken  it  is 
iimpoflibie  to  pronounce  which  will  be 
the  debtor  or  creditor.  ih'd, 
J  fupport  a  pica  of  a  former  decree, 
you  mull  fet  forth  fo  much  of  the  lirll 
bill  and  anfwer  as  will  (hew  the  fame 
point  was  then  in  ilfue.  603 


1DcetJ0.  See  Cuftotu  of  JLoitHon,  Con- 
t)c^ance0,  mfTuranccs.  Conftruftion 
ant>  £)pcrati'on  of  t^em,  :#?auD. 

Deeds  executed  near  together  may  be 
confidered  as  a  part  of  rlie  fame  tranf- 
aftion.  Pdge  76 

The  intention  <if  the  parlies  appearing 
on  a  deed,  always  governs  the  courc 
in  conftrudions. 

l^he  court  will  make  a  favourable  cxpo- 
fition  of  words  in  marriage  fettlemencs 
to  fupport  the  intention  of  the  parties, 
and  even  in  voluntary  fettlements,  if 
the  words  lean  more  ftrongly  to  the 
one  conftrui^ion  than  to  the  other,  it 
maft  like  wife  prevail.  ihid. 

It  is  no  ground  for  a  court  of  equity  to 
fet  afide  a  deed,  that  a  perfon  put 
an  unguarded  confidence  in  another. 

202 

Though  the  covjtderation  is  not  expreffed 
in  a  deed,  yet  if  the  court  fees  what 
was  the  real  and  material  confidera- 
tion,  it  has  great  weight,  notvvith- 
ftanding  the  ftatuteof  frauds  and  per- 
juries. ibiJ. 

A  mortgage  and  an  affignment  of  a  mort- 
gage were  put  in-§.*s  hands  to  receive 
the  principal  and  interelf,  who  pawn- 
ed them  to  the  defendant  S.  for  100/. 
Lord  HardivickeYiGiCiy  thatss  the  pawn- 
er mull  by  the  deeds  app^^ar  to  have 
no  property,  he  could  net  avoid  de- 
creeing S,  to  deliver  the  deeds  to  ths 
plaintiff,  and  leave  the  pawnee  to  hif 
remedy  at  law  againil  B.  306 

The  plaintiff  is  proper  in  bringing  a  bill 
here  for  the  recovery  of  the  deeds; 
for  in  an  adion  of  trover  he  could  only 
have  damages  for  the  detainer.  ibid. 

An  attorney's  faying  that  he  only  fol- 
lowed direiiions  in  drawing  deeds  un- 
der fraudulent  circumlUnces,  wiii  not 
I      excufe  him  from  paying  colts.  t^zZ 

On  deeds  the  rule  is  certain,  that  they 
fliall  be  controuled  by  the  rules  of  law, 
and  the  intent  that  appears  on  the  face 
of  the  deeds.  ;  - - 

Iflue  in  a  deed,  is  always  a  word  of  pur- 
chafe.  ^82 

5DccDsi  Joft  concealed. 

Where  a  deed  happens  to  be  loll,  you 
cannot  at  law  read  a  copy,  becautij 

yea 


of  tie  Principal 


you  mu(t  declare  wirh  profert  hie  in 
curia^  and  therefore  you  may  b  ing  a 
bill  here  fo  be  relieved  again ll:  the  ac- 
cident of  ihe  original^  being  loll.  P.  8 1 

IDcctrs  obtafnel)  t)v  Mreii^^  compul= 
COU:,  fee  Upoiit). 


JDefctttJcint.  See  Cl^f^enc?.  7v"(?  ^a-^/?/ 
r^'^w,  ^Bfirties,  lEule,  IDcmurrcr, 

Where  a  bill  is  brought  for  new  matter 
dir.overed  fmce  the  hearing,  a  de- 
fendant, if  he  can  there  is  no 
new  matter,  tBud  take  advantage  by 
plea  or  demurrer,  for  it  is  too  late  to 
infill  upon  it  at  the  hearing.     '  40 

Where  a  bill  prays  an  account,  and  al- 
lowances in  that  a-;count,  a  defendant 
may  equally  make  objecuons,  a:  if  he 
had  brou,;ht  k;s  crcfs-bill.  59 

Though  ti;e  piaincii;' has  not  rep!"-'-ci  ro 
t!\e  deiendant's  anlwer,  yet  d  ^^-^.'^ 
liim  to  do  an  adt,  will  intide  the  ce- 
fcndant  to  his  cofts,  to  be  t.:;ied.  101 

A  mini  Iter  of  a  parilh,  who  prevents  an 
order  for  a  defendanl's  appearance  be- 
ing publiihed  purfuant  to  5  2.  c.  25. 
is  indidable  for  a  conienapt.  1 14 

When  a  defendant  has  anfwered  to  a  dif- 
covery  prayed  by  a  bill,  he  cannot 
afterwards  demur  to  ic.  157 

Though  you  anfwer  to  the  difcovery, 
yet  you  may  demur  to  the  relief,  thid. 

Th^  defendant  prayed  to  amend  her  an- 
Avcr  by  adding  a  new  fact^  granted  oa 
the  particular  circuhill;ancescf  iiercaf.". 

^294 

Where  a  defendant  has  i-niilaken  a  fact, 
or  a  date,  the  court  will  give  hiai  leave 
to  amend  his  anfwer.  ihliL 

Wfie.e  a  defendant  cannot  be  made  to 
appear,  it  amounts  to  the  fame  thing 
as  if  procefs  had  been  taken  out  for 
want  of  an  appearance,  and  carried 
on  to  a  fequeliracion.  510 

ID^ivumr-   See  ^(Iti'mcCfit,  iDcfeiiMnt, 

Jnjunaioii,  iEcllraiut  of  ^^i^arn'agc. 

A  defendant  mufl  take  advantage  of  a 
defect  in  ft'im,  by  a  demurfcr  ;  it  is 
too  Jate  to  cbjed  aftfr  he  has  unlwered. 

^37  , 


hearing  ;  "or  a 
fo  drawn. 


le) 


"A  den:^nrrer  to  a  bill,  for  the  dl 

of  a  cafe  which   the  deitnaanr  h.-^^ 
flared  to  his  counfc-l,'  for  an  opinio 
ever  ruled.  Page  214 

Though  a  defi^ndant  has  not  dernurred 
to  a  bill,  as  being  roo  trifling  for  thii 
court  to  entertain,  yet  he  may  tak 
ad  van  tare  of  the  objection  at  the' 
■■'  bili  may  have  be-i 
awn,  as  to  hc^ve  prevented  a  _ 
murrer. 

h  man  who  demurs  at  Jaw,  demurs  .  .. 
chief,   and  it  is  a  '  ■  bar,  1 

j  u d g me n  t  ill 0 u  1  d  b c  _ : _r.  ;  b u 

if  a  demurr  ^ :         ■  - ,  a  ce 

fendant  mr. ,  ...  pon  ihf 

fan.e  thing  oy  ,  7' 

The^defendant  -  di: 

very  fought 
before  the  cs^';'rl:  / 
Ha.J::iJcc  h:U,  that  the  fsntencb 
the  aeiegatcs  cannot  be  read,  a:  t 
is  a  demand  for  real  cflate  ,•  aud  the 
proceed  there  by  different  laws,  and  ir 
matters  too  relative  to  the  }  f  rfona 
eliate  only  ;  snd  allowed  the  demurre 
as  to  this  part.  38^ 
The  defendant  aifo  demurred  to  the  dif- 
cove:y  fc ught  v.'ith  rektior;  to  th 
in  a  fait  at  law,  ci'a'ged  t 
iiuid  by  her  procurement 
ib'ia 

Ter  canno;-  be'  gccd  for  part 
and  bad  for  part.  Lord  Rr:y.l'v:]:hc  al 
lov/ed  it  likewife  as  to  the  dilcover 
fought  in  relation  to  the  fubcrnatic: 
of  perjury.  38( 
A  demurrer  will  He  to  a  bill  brought 
which  fe.  ks  a  dil'covery  of  the  defend 
ant,  whether  a  particular  perfon  i 
living,  cr  where  he  is,  in  order  onl 
to  m.d<e  him  a  party  to  a  fuit.  39 
A  bili  brought  by  a  pi  inc  ip.-l,  to  diico 
ver  what  goods  the  defendant  bough 
of  his  agent  ;  he  demurred,  for  iha 
he  is  not  obiiged  to  fet  cut  what  gai 
he  has  made  by  the  retail  of  them 
but  the  demurrer  v.'as  held  to  be  infuf 
hcient,  and  over-ruled.  ihia 
The  defendant  demurred  to  the  plain 
tiff's  bill,  brought  to  elhiblilh  a  righ 
to  an  oyller  fifhery,  and  to  be  quiete( 
in  the  pcflciiion  of  it,  as  beir-g  a  mat 
ter  pr6periy  triable  at  lavv.  Lore 
Harchcicke  declared ^  that  'iobcrc  the  ri^h. 
of  afijhery  is  in  d:fpuic  only  hevaycv  iW( 
Icrdi  oddrMUorSi  the/^'  can  ntdija-  LOiue  hcvi 

iili 


jury , 
con. 


As  a  dem' 
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iril  'I't  h  fir/}  tried  at  lavjy  and  therrfore 
aUov:cd  ihe  dcniuvrcr.  Page  483 

IDcp3f:n'::n3   ci  <^pmhtitfon.  See 

On  a  bill  brought  by  a  wife  ^.t^Xx'Si  her 
nulband  to  have  a  maim  en  an  ce  our  of 
her  fortune,   on  fug^eilion  oF  cruel 
ufage  by  hiai  ;  dep'.'ii lions  to  prove 
criminal  converfation  againll  rhe  wife, 
in  excufe  for  his  ill  ufage,  cannot  be 
read,  unlefs  the  criminal  converfation 
is  exprefsly  charged  by  the  anfwfcr.  96 
Charging  the  wife  has  behaved  in  in- 
decent manner,  will  inritle  the  huf- 
band  to  read  evidence  aq-.iinil  her  of 
criminal  converfation,  for  it  is  not  ne- 
cellary,  to  iTiake  the  charge  ia  grofs 
terms-.  97 
This  court  will  order  depo/it'ons  to  be 
referred  to  a  Mailer,  for  fcandai  and 
impertinence,  235 
A  bill  was  brought  to  eftablifa  a  bond, 
for  fecCiring  an  annuity  Oii  ()ol.  per  am. 
'jgiven  the  plain diT,  as  pr(^!.:':>;n  p:iJ:ci- 
ti!^  ;  a  crofs-bill  ■  praying  tneieeiij  ity 
may  be  delivered  up  as  the  plaintiff 
Wfls  a  common  proititute.    The  de- 
fendant's counfel  oflered  to  prove  the 
plaintiff  guilty  of  lewdnefs  with  a  par- 
ticular perfon  ;    it  was  objected,  the 
charge  in  the  crofs-biii  being  only,  fhe 
was  a  lewd  woman,   the  defendant 
ought  to  confine  herfelf  to  a  general 
character,  and  not  to  pardcular  in- 
flan ces.    Lord  Hard^jjicks  tho-'ght  the 
objection  of  ^reat  confequence  to  th.'  prac- 
tice, of  the  court  y  and  took  time  to  confider 
till  the  frji  day  of  rehearing  after  the 
term.  33.3 
On  the  27th  of  7?^/^,  1742,  Lord  Flard- 
ivich,  on  a  rehearing  of  this  caufe, 
faid,  it  is  fufiicient  to  put  in  ifiue  a 
general  charge  of  lewdnefs,  and  un- 
der this  you  may  give  particular  evi- 
dence, but  then  it  mull  be  pointed 
and  applied  to  the  general  charge. 

337 

Th^t  a  wife  has  ^n'Jleha^oed  hesflf,  does 
not  imply  ihe  is  an  adulterefs :  and  a 
depofirion  in  that  cafe  to  prove  her  oiie 
ought  not  to  be  read.  338 
^ayitig  that  a  wife  did  not  behave  with 
chat  duty  as  became  a  virtuous  woman, 
will  not  iatiile  the  hiiiband  tc  enter 


into  proof  of  her  committing  aduUery, 
unlefs  there  is  an  txprefs  charge  O;  this 
kind,  for  the  virtue  of  a  woman  does 
not  confifc  merely  in  chaftity.    P.  338 

3Depo{lti'on0  Tie  bene  cCfe. 

It  is  too  late  at  the  hearing  of  the  caufe 
to  objedl  to  depofitions  taken  de  bene 
effe  for  irregularity  ;  in  fuch  a  cafe  the 
court  ought  to  have  been  moved  to  dif- 
charge  the  order  for  publication.  190 

IDcpjibati'ct:.  See  E>f(rcnteris. 

IDcfccr.t.   See  alfo  '|ditrcl)afc. 

VI  the  fame  edate  is  devifeJ  to  H.  which 
iie  would  have  taken  by  defcent,  he  is 
III  by  defcent.  293 

At  an  aflembly  of  Lord  Chancellor  EUef- 
mere,  the  Lords  of  the  council,  and  all 
the  jurtices  of'  England  in  the  Star- 
chamber,  it  was  held,  that  depriva- 
tions'of  puritan  minifters  by  the  high. 
comrniiTion  court  were  lawful.  665 


5Dctfc  auD  c)cccut02^  2Dcti'fc 


^t'Xiiiz  foj  ^atmctit  cf  2Dc1?t5.  See 
tiicut  of  iDebtiiS. 


toit^  regard  tl;ercto. 

A  creditor  cannot  take  ^n  affignment  or 
a  bond  given  by  an  adminiitratcr,  pur- 
funnt  to  the  ilatute  of  diuributions,  to 
adjr.iniller  faithfully,  and  exhibit  an 
inventory,  i^c^  nor  will  an  adion  lie 
upon  it,  tho*  afligned  for  a  brca:h  he 
was  indebted  to  the  aihgnee  in  the  fum 
of  200/.  upon  fpecialty.  66 

J.  JV.  died  inteitate  1724,  and  left  iiTue 
IF.  who  died  within  a  weel^  after  his 
father,  and  his  wife  erfeintt  and  on  rhe 
20th  oi May  following  was  delivered  of 
a  daughter  :  flie  is  indtled  to  her  iL  re 

under 
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isnJer  the  ftatute  oF  diflributiona,  as 
hiuch  as  if  fhe  had  exilled  in  his  life- 
time. PageUp 

Tfeere  is  ho  determination  under  the  fta- 
tute  of  ijac.2.  that  the  half  blood 
fhall  take  equally  with  the  whole.  1 1 6 

The  principal  indention  of  the  a«S  of  Jac. 
2.  is  to  prevent  the  mother's  running 
away  with  too  much  to  her  children 
by  a  fecond  hufband.  ibuL 

That  the  Ihares  veft  on  the  death  of  the 
intellate>  holds  equally  in  lineal  and 
collateral  fuccelTion.  117 

The  contention  between  the  common 
Jaw  and  ecclefiaftical  court,  gave  rile 
to  the  flatute  of  diftributions.  ihi^i. 

The  jurifdidion  of  the  ecclefiaftical  court 
made  more  extenfive  by  the  ftatute, 
than  was  allowed  by  the  common  law. 

ibid. 

The  flatute  of  cjiftributions  is  to  be  con- 
llrued  by  the  rules  ©f  the  civil  law  : 
The  aft  of  ij  2.  is  an  aft  of  continu- 
ance of  C  2,  and  ought  to  be  con  • 
iirucd  in  the  fame  manner.  118 

The  civil  law  makes  a  difference  between 
a  child  in  'ventre  fa  mere  in  ej[e^  at  the 
father's  death,  and  only  conceived. 

ibid. 

©I'bine  ^crtjice.  See  jDarfon,  Cole* 
ration* 

Reading  prayers,  or  a  fermon,  in  a  pri- 
vate family,  is  not  performing  divine 
fervice.  499 

Divine  fervice  is  an  expreffion  made  ufe 
of  in  feveral  afts  of  parliament,  efpeci- 
ally  in  thofe  that  direft  the  reading  of 
proclamations,  where  the  order  is,  that 
it  be  read  after  divine  fervice.  500 

JDonati'o  Caufa  ;^I5po?tw.  See  ^Legac^. 
JDolDcr.  See  Matron  anr>  /erne,  JPrce- 

The  defendant  pu^chafed  a  real  eftatc  of 
the  plaintiff's  hufoand,  and  the  eftate 
being  in  mortgage  for  a  term,  he  agreed 
to  pay  it  off  out  of  the  purchafe  mo- 
ney, and  to  aflign  the  term  to  a  truf- 
tce  for  the  purchafer  to  attend  the  in- 
heritance, which  was  accordingly  dont ; 
ihehulbanil  died  in  1719,  and  in  1737 


the  plain tilF  brought  her  bill  agalnlX 
the  defendant,  for  an  account  of  pro- 
fits, and  to  be  paid  her  dower  :  Sir 
Thomas  Abney  Jit  ting  for  the  Mafter  of 
the  Rolls,  decreed  dower  for  the  plaintiffs 
hut  Lord  Chancellor  reverfed  the  decree,, 
and  dijmijfed  the  hill  zmthout  cofts.  P.  20% 

Since  the  cafe  of  Radnor  v.  Fandebendy, 
Shower^ s  ParL  Ca/.6g.  it  has  been  a 
fettled  rule,  that  if  a  purchafer  has 
taken  in  a  term  precedent  to  the  right 
of  dower,  be  it  a  fatisfied  one,  or  mo- 
ney paid  for  it,  it  is  a  bar  to  the  vvife'« 
dower  ;  but  if  the  mortgage  had  fub- 
fifted  at  the  hulband's  death,  the  wife 
might  have  redeemed  and  been  inti- 
tied  to  dower ;  or  if  he  had  paid  it  off, 
and  taken  an  aflignment  of  the  term 
to  attend  the  inheritance,  and  died 
feifed,  the  wife  would  have  been  en- 
dowed. 209 

All  the  cafes  in  relation  to  the  point  of 
dower  are  fettled  and  reconciled  in 
Radnor  v.  Vandebendy.  ibid. 

Though  a  hufband  devifes  an  eflate  to  a 
wife  larger  than  her  dower,  fhe  isinti- 
tled  to  both  notwithftanding.  427 

It  is  is  now  an  eftabiiftied  doftrine,  that  a 
wife  is  not  dowable  of  a  trufl  eftate. 

526 

In  Banks  v,  Sutton^   Sir  Jofeph  Jekyll 


Ceclcaaai'cal  Court.  See  J^^n'tual 
Court. 

Cjcftmcnt.  See  lounger  C()flt)re«« 

TH  E  confeffion  of  leafc,  entry,  and 
oufter,  will  operate  only  to  the 
purpofe  for  which  the  ejeftment  is  in- 
tended, and  is  equally  fiftitious  with 
the  ejeftment  itfelf.  241 
A  mortgagee  is  not  precluded  from  bring- 
ing an  ejeftment  at  law  at  the  fame 
time  he  has  a  bill  of  forcclofure  de- 
pending here.  34$ 


took  a  diftinftion  in  regard  to  a  truft, 
where  it  defcends  to  the  hufband  from 
another,  and  not  created  by  himfelf ; 
but  Lord  Talbot  afterwards,  in  the  cafe 
of  the  Attorney  General  V.  Sc9tt,  de- 
termined direftly  contrary  to  this  di- 
flinftion.  ibid* 


A  Tahk  oflhe  FYihaptd  MdtlefS. 


A  bill  being  brought  here,  praying  relief 
as  well  as  a  (Jilcovery,  w  hi  111  an  ad  ion 
at  Jaw  was  carrying  on  upon  the  lame 
account,  tivecoiu  t  obligc'd  the  piauuiff 
to  make  his  election;  who  eleding  to 
proceed  at  law,  he  amended  his  b;ll,  by 
llriking  out  the  part  which  prayed  re- 
lief, and  the  bill  theniupon  was  dif- 
mifTed  of  courle,  as  praying  nothing 
bur  a  difcovery ;  and  the  coils  of  the 
diCmiffion  were  taxed  to  the  defendant 
at  38  /.  The  plaintiff  recovered  judg- 
ment againR  the  defendant  in  damages 
and  colls  to  the  amount  ot  440/  and 
petitions  to  let  ofFthe  coils  at  law  again  il 
the  cofts  here.  Lord  Hanhviche  thought 
it  reajmahte  \  and  if  the  precedents,  {v)hich 
he  ordered  to  be  Searched)  zuould  ju/hfy 
him,  j aid ^  he  loould  grant  the  petition, 
hut  he  doubted  whether  the  praSiice  ofjhe 
court  'would  allcw  of  it,  by  reafon  that 
the  hill  of  dijcovery  had  been  d'Jmiffed 
»ut  of  court.  i^^^i^  i 

Cqmt^.  See  Court  of  Cljancert?. 

ICftatejBf.    See  CtuCtee0  to  pjcrerbc 
Contingent  iRemaiuDers. 


m 


ifce-tai'l.     See  fCit\)ZX 


anu  ^on,  Catcljing  ^15arsain,  Cjc- 
tJofition  of  mc2*O0,  Cvufteestopie- 
ferUe  contingent  iKcmain^cri?.  te- 
nant in  tail. 

fWith  refped  to  limiting  perfmal  property 
by  words  which  if  applied  to  real  pro- 
perty would  create  an  ellate  tail,  and 
the  general  dodrine  thereon  and  of 
limitations  created  of  perfonal  ellate. 
See  note  i ,  89 
copyhold  furrendered  tothehulband  for 
lile,  to  the  wife  tor  life,  remainder  to 
the  heirs  of  the  bodies  of  hulband  and 
wife,  remainder  10  fee  to  the  furvivor, 
gi'ves  to  the  ivife,  <ivho  fuyvlxjed^  an 
ifl ate  tail  only^  after  /.oj/lbuity  of  ijfue 
fxtin^^  and  t':e  ejiate-t.ui  vejh  in  the 
heirs  of  t'je  hujhand  ana  ■■.offe.  i  o  I 

[f  tenant  in  tail,  remainder  in  fee,  grants 
an  ellaie  to  //.  ta  commence  after  the 
death  of  tenant  in  tail,  anJ  thin  levies 
a  ftne  10  other  ulcs,  A,h  ellate  is  mer- 
ged ia  che  iins.  19P 


It  was  made  a  quefticn  150  years  ago^ 
hue  is  now  fettled,  that  if  tenant  in  tail, 
remainder  in  fee,  levies  a  fine,  a  com- 
monrecovery  bars  the  fee,  and  theifTue 
in  tail  have  not  a  fcintiJla juris.  P.  20 1 

The  fon*s  recovery  would  have  barred 
the  creditors  ;  a  fine  would  not  have 
done  it,  for  the  reverfion  in  fee  would 
Hill  have  been  liable.  206 

The  eflate  nov/  come  in^o  pofleffion,  19 
liable  to  the  fpecialty  debts  of  the  fa- 
ther; ,and,  by  circuity,  the  fimple 
con  trad  creditors  are  to  fland  in  the 
place  of  fatisfied  bonds.  ibid^ 

A  devife  of  lands  to  one  for  life,  and  to 
the  heirj  of  his  body,  has  always  been 
held  to  be  an  ellate  tail ;  but  where  ic 
is  to  one  for  life,  and  after  his  death 
to  the  iflue  of  his  body,  there  is  no 
inflance  where  it  has  been  fo  conilrued. 

A  devife  to  A.  for  life,  and  to  the  heirs 
of  his  body,  unites  the  two  eltates  fo, 
as  to  make  the  firft  taker  tenant  ia 
tail.  444 

(IBilates  foj  life.  See  :fatl)er  anti 
^on,  OHftates  in  iPcc^tai'l,  caa{le> 
C;;poatiott  of  <r^lo?ci0,  Crufteesj 
to  j)?etetljc  contingent  IHcaiainDeri?, 

As  a  tenant  for  life,  and  the  perfon  in  re- 
mainder in  nature  of  a  tenant  in  tail  of 
a  freehold  leafe  may  certainly  join,  and 
bar  the  next  in  limitation,  fo  he  who 
has  both  the  interefts  united  in  himfelf 
may  alfo  bar  the  intail  of  fuch  a  leafe, 

259 

Where  a  fecond  fbn  is  tenant  for  life  of  2 
freehold  leafe,  remainder  to  the  heir« 
of  the  body  of  the  father,  the  tenant 
for  life,  and  the  eider  brother  may  bar 
the  intail.  260 

The  courfe  of  the  court  with  regard  to  a 
tenant  for  life  is,  that  he  lhall  keep 
down  the  interell  by  rents  and  profits, 
but  portions  or  principal  money  on  any 
other  incumbrance  fiiali  be  borne  by  the 
whole  eftate;  and  therefore  the  defen- 
dant Sir  George  Sti-vile  lhail  net  account 
for  the  rents  cr  the  value  of  the  timber 
cut  down,  in  order  they  may  be  applied 
towards  railing  ths^  dauguiers' portions. 

463 
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€0atej5  foj  |?eat0.   See  fiwz^  JDc-- 

A  demife  of  a  l^afe  for  years  to  the  fam? 
perfon  to  whom  lie  fee  is  ck-vir-d.  ano 
which  commences  in  the  life  of  the  de 
vifor,  is  no  revocation  of  the  fee.  P.ji 

Where  there  is  a  deviip  of  a  k  afe  for  >  ears 
to  a  man,  and  il  he  die  without  iifue,  re- 
mainder over,  the  whole  inrerefl  veils 
in  the  fjfl:  taker;  orherwifc  if  it  had 
been  a  leafe  for  lives,  for  "-here  the  firil 

^  taker  had  a  power  over  it  only  during 
his  own  life  to  have  difpofed  of  it,  but 
if  he  makes  no  ufe  of  that  power,  im- 
mediately upon  his  death  it  vefts  in 
the  remainder-man,  who  takes  as  a 
fpecial  occupant.  376 

Cdatcs  W  ^Implication.  See  31m- 
Cenn  attc'ats.;ut  on  i\)Z  31^*^^)"vi'tance . 

A  term  attendant  on  the  inheiitance  is 
confidered  as  a  pait  of  it,  and  fhall 
rot  be  fevered  from  it,  nor  can  it  pafs 
without  it.'  7-^ 

itimftation  of  tevmiS  U%  ^ear0.  Sec 

An  agreement  for  a  dean  and  chapter 
eilaie,  though  ligned  by  the  dean  only, 
fhiili  bind  the  chapter.  45 

Edward  Bu/Jy  pofleir^d  of  a  term  for  59 
years  by  a  fi^ttlement  made  after  mar- 
riage, conveyed  it  to  trudees  in  trull: 
to  permit  his  wife  Grace  Bujj)  to  re- 
ceive the  rents  during  the  term,  for 
her  feparate  ufe,  if  fhe  fo  long  live,  and 
after  her  deceafe  to  permit  him  to  enjoy 
the  rents  during  his  life,  and  after  his 
deceafe  in  tru;l  for  the  heirs  of  the  body 
of  Grace  by  Edzvard  Bv.Jfy^  and  for  v.'ant 
of  iuch  ifTue,  remainder  to  Henrietta 
Hodgcfon  for  her  life,  and  after  her  de- 
ceai'e  in  truft  for  her  two  fens  IVdliam 
and  Edioard.  89 

Edioard  BuJJy  died,  having  never  had  any 
ilTue,  and  Grace  his  wife  furvived  hini. 
Il  w^as  held  that  the  whole  term  was  not 
veiled  in  i^race.  Bujjfyy  and  that  the 
words  heirs  of  the  bot'y  were  not  words 
of  limitation  but  purchale,  and  the 
leafe  was  ordered  to  be  depofited  in 


court  for  the 'benefit  of  all  p^rtle- 

i  age  89 

Words  of  kmiccuicn  are  improperiy  cicd 
on  terms  fo  <  cars  90 

The  words  ij  Grace  t'l-.fy  fhnll  fo  Jong  ii-ve 
are  an  affirmaii-ve  i  i-p  vino  a  ne$;'a!ive 
at  the  lame  tisiie,  ih;d'  if  flie  Oid  not 
live  lc>  k>ng,  the  rem.dnder  of  the  term 
fiiould  go  over.  91 

For  'vjant  of  fuch  'JJue,  i'  the  fame  as  for 
want  of  iuch  Iv-n  r  iuch  dauy/.Mer,  for 
the  v^ord  fuch  conhries  it  to  fuch  ifTue 
as  is  meant  by  the  words  hers  of  the 
body.  gz 

Heirs  of  the  body  here  mean  the  heir  of 
the  body  jiving  at  the  death  of  Edivai 
BvfD,  or  born  in  a  reafonable  time 
after.         '  ibid, 

CbfDcnce  anti  ^jarcl  CbiDrnce.  fee 

'Baron  aiiti  fnwZy  SDecvce,  Co* 
|3i'l}oio,  3Depolition05  l^apid;,  mix 

A  witnefs  if  interefted  mull  produce  j 
releafe,  or  his  evidence  cannot  be  read 

IS 

The  rule  that  you  can  have  no  decree 
upon  the  evidence  of  a  fingle  witnefs 
againf!:  the  o-.th  of  a  defendant  in  his 
anfwer  are  equally  flrong  with  thofe 
that  are  anirmed  by  the  depofjrion.  19 

Where  a  plaintiff  fets  up  a  title  to  an 
eftate,  and  makes  a  perfon  defendant 
who  difciaims  all  right,  though  the 
plaintiiT  does  not  bring,  him  to  a  hear 
ing,  he  cannot  read  his  evidence  as  a 
psoof  of  his  own  right  to  the  prejudice 
of  another  defendant.  39 

The  rule  with  regard  to  evidence  is  a  rea- 
fonable  oi;e,  and  fuch  as  the  nature  of 
the  thing  to  be  proved  will  admit  of. 

^  40 

J,  IV.  being  folicited  by  T.  IV.  and  his 
idler  to  do  fomeihing  for  them,  faid 
it  you  will  furreij(ier  your  copyhold  for 
the  benelit  of  R.  W.  1  will  lecure  an- 
nuities to  each  of  you  for  lives ;  where- 
upon T.  jy.  proniifed  to  lurrender  his 
copyhold  accoiding'y;  and  j,  W.  did 
adually  lurrender  his,  charged  with 
ai;!nuities  of  ^l.  perann  for  5".  I'F. 
life,  and  2/.  10  j.  for  the  filter.  R.  W, 
the  defendant  to  the  bill  brought  bj? 
T.  IV  tor  the  annuities,  refuled  to  payj 
thtm  unids  IWV,  will  furrender  his 

own 
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own  copyhold  eflate,  purfuant  to  kis 
promife,  and  infilied,  though  there  was 
no  written  agreement  between  J.  IV. 
and  T,  W.  parol  evidence  may  be  ad- 
mitted to  prove  this  fad  ;  the  court  of 
opinion  R.  W.  may  ht:  allowed  to  read 
parol  evidence  to  rebut  the  equity  ft  up 
hyT.W.'s  bill  Page  89 

The  defence  fet  up  by  R.  PV.  arifes  from 
the  impofirion  of  the  plaintit^'  T.  W. 
and  therefore  is  not  at  al!  aftei^ed  by 
the  ftatute  of  frauds  and  perjuries. 

K  bill  for  quit  r?nt£  and  an  account  pro- 
duced, it  mu!l  be  proved  to  h.ive  been 
alleward  or  baliifF'a,  or  itisnotevidence 
of  payment  here  any  more  th^n  at  law. 

Where  the  evidence  of  a  fingle  witnefs 
againfl:  a  negative  in  a  defendant's  an- 
fwer  is  corroborated  by  a  great  number 
of  circumtlances,  it  is  fufficient  to  fup 
port  an  equity.  ibid. 

The  evidence  of  a  neighbouring  n^an  r 
/hall  not  in  general  be  admitted  to  ftiew 
the  cuftoms  of  another  manor,  becaufe 
each  is  to  be  governed  by  it's  own. 

189 

But  it  is  not  To  univerfal  as  not  to  be  va- 
ried in  fome  inftances:  for  in  mine 
countries,  the  courts  ot  law  have  ad- 
mitted evidence  with  regard  to  profits 
of  mines,  ^c.  oat  of  other  manors, 
where  they  are  fimdar,  to  explain 
the  cuftom  of  the  manor  in  queiiion. 

thid. 

Where  a  perfon  is  mentioned  by  a  nick- 
name, or  where  there  have  been  tvv'o 
perfonswho  have  had  rh.?  fame  chriliian 
and  furname,  parol  evidence  has  been 
admitted  to  aiccrtain  whom  the  teilator 
jneant.  239 


Cjcamiuati'on  of  S'iti'tncffes. 


See  5Dc» 


The  defendant  having  examined  Mr. 
Bri/iow,  his  clerk  in  court,  the  plaintiff 
exhibited  interrogatories  for  crofs  exa- 
mining him,  to  which  he  demurred,  for 
that  he  knew  nothing  of  the  matters 
inquired  of,  except  what  came  to  his 
knowledge  as  the  defendant's  clerk  in 
court,  or  agent.  Lord  Chanccdcr  over- 
ruled the  dcnmrrer y  and  ordered  him  to  an- 
fiver  to  the  interrogatories,  5  24 

Vol.  II. 


This  demurrer  covers  too  much,  it  ought 
to  conclude,  tha  he  knew  noching  t^uC 
by  the  information  of  his  chent.  P. 

Where  at  1j»w  the  party  calls  upon  his  at- 
torney for  a  wiinefs,  the  other  hde  may 
ciofa-examine  him,  but  it  mull  be  only 
relative  to  the  fame  matter.  ibid, 

Counfel,  folicitors  or  att  jrnies  may  he  pri- 
vileged from  being  examined  in  fach 
cafes,  but  not  an  agent.  ibid, 

DoUiffe,  on  his  going  aoroad  as  afupercar- 
go,  by  articles  covenanied  wiih  the 
ooulh  fa  Company  he  would  not  demur 
to  any  bill  they  might  bring  vvi:hia 
/a'o  months  after  his  rc^urn,  which  was 
altered  afterwards  loyf^-;  Gambier^  who 
drew  the  articles  demurred,  as  counfel 
to  the  company,  to  Doll'.ff'e\  examin- 
ing him:  the  demurrer  over-ruied, 
for  that  ivhat  he  knevj  ivas  as  the  con^^ 
'veyojicef  only,  :  5  5 


CjCCCptlOUiS.    See  ^:iftcr'S  IRcpOlt, 


In  the  law  of  exchanges,  where  there  Is  an 
alienation  by  one  or  the  parties,  and  an. 
eviclion,  it  is  not  clear  whether  the  heir 
at  jaw  or  the  alienee  fliould  enter. 

369 

CjTcojKinum'cati'on. 

Lord  Hard-iviche  over- ruled  all  the  excep- 
tions upon  a  motion  to  quail:  the  writ 
of  fyj:  if  cavity  and  held  there  was  fufu- 
cient  m  this  cafe  to  warrant  the  court 
to  liTue  the   excommunlcalo  capiendo^ 

A  man  may  be  refidcnt  in  one  diocele, 
and  come  into  another,  and  commie 
the  offence  charged  upon  him  in  the 
fgnifica-vii y  and  this,  for  the  purpcfe 
of  being  cited,  is  arefidence  luHicient; 
and  he  may  be  profecuted  in  the 
diocefe  where  he  committed  the  of- 
fence, or  otherwiie  there  would  be  no 
remedy.  503 


Uu 
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<r>iP  rutfon  of  a  ^^otsjcr.  See  ^ciDcr, 
cpetatiouot  tticin- 

^%tt\xtti%   ant)  ^Jumiindrato?.  See 

^ciiD,  CrvoHti'^n  of  C'tojDs,  Cviif- 
tece,  Coll?3,  :^riet0,  Jlecjucies,  and 
unUer  title  StegaCt?         divifion  of 

%hd,tz\\\znt  aiiD  refunDing  of  llc^a- 
cie0j  5Decrcc« 

Where  a  man  purchafes  a  leafehold  eftate 
from  an  executor,  itceafes  to  be  atruft 
on  the  land  ;  for  where  money  is  want- 
ing  an  executor  muft  fi-il.       Page  42 

Where  a  creditor  of  a  tellator  accepts  of 
an  executcr's  bond,  it  is  confioered  as 
a  new  fecurity,  for  it  fhews  he  relies 
more  on  the  executor's  credit  than  the 
charge  in  the  will.  i^i^- 

An  exprefe  devifeof  an  ellate  to  an  exe- 
cutor to  fell,  or  a  charge  on  it  for  pay  - 
ment of  debts,  without  fuch  power, 
gives  him  an  equal  right  to  do  it.  43 

V/here  an  executor  is  aifo  the  truitee  for 
payment  of  debts,  the  affets  lliall  ilill 
be  equitable,  and  not  legal,  and  all  the 
creditors  mull  be         pari  pa/fu.  50 

An  adminiftrator,  though  infolvent,  muft 
be  a  party  to  a  bill  for  difcovery  of  af- 
fets. 51 

Where  one  executor  is  indebted  to  the 
teflatcr  by  mortgage,  if  the  co-execu- 
tors are  appreheniive  he  is  infolvent, 
they  fliould  bring  a  bill  againft  him 
for  fale  of  the  eilate,  and  not  for  a 
foreclorurc,  becagie  being  an  executor 
has  given  him  an  interelt  in  the  niort- 
gage,  56 

Two  perfons  executors  and  truftres  under 
a  will,  would  not  prove  the  will,  nor 
fufier  the  cejiuy  que^h  tft  10  lake  out  let- 
ters of  aumin;ltration  cum  teflamento  ciji- 
mxo,  till  he  hau  executtd  a  (iced,  by 
whi».h  he  was  to  pay  «  hundred  pounds 
to  one  ex^iutor,  and  two  hur;d'-eO 
pounds  to  rhe(>ther,  within  fix  months 
af;er  they  hiall  h.-ive  exhibited  an  in- 
ventcry.  Lord  Hnr'divifkc  declared  the 
deed  was  unduly  obtained,  and  decreed 
no  allowance  ihould  be  made  for  the 
fum  of  100 /.  and  200/.  to  the  plain- 
tiffs. 58 

As  to  payments  made  by  an  executor  to 
infants.    Vide  80 

An  adminillration  tal:cn  our  here  will  not 
extend  to  the  colgnies  in  America,  but 


an  agent  ther^,  who  gets  In  afiets  un- 
der the  exefuplihcation  of  a  probate* 
is  equally  chaigeable' as  if  the  execu- 
tor got  them  in  himleir  P'^ge  63 
A  debtor  leaves  a  creditor  by  note  pay- 
able on  demand  his  executor  ;  this 
court  will  not  allow  him  intertft  for  it 
becaufe  he  may  turn  money  to  his  owa 
advantage,  which  is  coming  in  by  the 
teHator's  affets.  io6  but  iee  note  2 
Though  executors  are  not  to  pay  cofts, 
yet  they  fhall  not  be  allowed  any,  be- 
caufe they  are  fuppofed  to  reimburfe 
themfelves  by  the  credit  they  take  in 
the  account  kept  by  them.  J  08 

Where  the  reprefentatlve  of  an  intef^ate  is 
feeking  to  give  preference  by  ccnfefTing 
judgments,  the  court  will  give  the 
plaintiff  leave  to  proceed  at  law  to  re- 
cover judgment  with  a  cejpi  e.x&cutio^ 
and  in  this  court,  for  a  difcovery  and 
account  of  afiets.  119 
Though aaadminiflration is  not  taken  out 
till  after  the  filing  of  the  bill,  yet  if 
procured  before  a  caufe  comes  to  a 
hearing  in  equity,  it  is  fufHcient ;  other- 
wife  at  law,  becaufe  there  the  defendant 
may  crave  o^-^r  of  the  letters  of  admini- 
flration.  120 
If  an  executor,  for  the  benefit  of  the  tef- 
tatoi's  eftate,  fliould  inreil  part  of  it 
in  the  funds,  or  traii>fer  money  from 
one  llock  to  another,  this  is  not  a  con- 
verfion,  but  you  may  f^ill  follow  it  as 
much  as  if  it  continued  in  the  fame 
condition  as  at  the  teflator's  death.  1 59 
A  wife  who  was  an  executrix  was  retrain- 
ed from  getting  in  the  affets  of  a  tella- 
tor., her  hufband  being  in  the  M^ejl' 
Indiesy  and  not  amenable  to  the  pro- 
Cbfs  of  thifi  court.  213 
A  receiver  appointed  to  colledl  ^n  affets, 
and  to  bring  adlions  in  the  name  of 
an  executrix,  mull  give  fecunty  .0  in- 
demnify the  executrix  on  account  of 
fuch  actions..  ibid. 
An  txecuior  before  probate  may  fo  far  adl 
as  to  get  in  and  receive  his  teflaicr's 
cllate,  or  reie.le  debts,  or  even  b:ing 
adtions  for  them.  285 
Though  executors  have  a  year  to  pay  le- 
gacies, yet  that  does  nor  extend  to 
oebts,  but  they  are  habie  to  be  fued 
the  moment  after  the  teilator's  death. 

30 1 

n  executor  by  ?n  cflablifhed  rule  of  law 
019/  retain  to  pay  his  own  debt^  but  is 
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not  obliged  to  take  in  part,  v/here 
there  are  not  alTets  enough  to  p^iy  the 
whole.  P^g^  41  i 

A  provifion  out  cf  a  real  eflate  for  one 
,  executrix  v^-iJI  not  bar  her,  neither  v^ili 
fpeciftck  legacies  given  to  one,  bar 
ciiher  of  the  rcfidue  in  the  perfonal 
cftare,  but  are  put  in  only  to  give  one 
a  preference  of  the  other.  626 
A  teilator  may  g've  an  executor  the  per- 
fonal eftate  as  a  legacy,  and  exempt 
6*0 m  debts.  ihid. 

Hozu  to  account. 

It  being  an  exprefs  condition  of  an  execu- 
tor's taking  himfelf  under  a  will  that  , 
he  fhould  difcharge  the  legacies,  within 
a  year  after  the  teltxtrix'scleath,  he  paid 
into  the  hands  of  the  three  chilJre?i  of  P. 
their  legacies  of  100/.  each;  the  elded 
fixteen,  the  fecond  fourteen,  arid  the 
youngfil  nine  years  of  age,  ai  ihi-'time 
the  taiher  embezilled  the  money  ;  the 
children  by  their  bill  demanded  a  re- 
payment. Lord  HardiDirke  held  at  firlt, 
that  as  the  executor  made  this  pay- 
ment to  fave  a  forteiture  of  what  he 
Jiimfelf  took  under  the  will,  he  ought 
not  to  pay  it  over  again  ;  but  afterwards 
thinking  it  a  douotful  point,  recom- 
jj;ended  it  to  the  executor  to  give  the 
children  fomething,  who  agreeing  to 
pay  50/.  to  be  divided  amonglt  the 
three,  they  were  ordered  to  reieafe  their 
legacies.  So 

The  rule  laid  down  by  Lord  Cowper  in 
the  cafe  of  Dagley  verfus  Tolfary,  i 
Wrns.2%!y  that  'in  ail  cufs  luhcrc  exi- 
cutors  pay  infants  Itgacies  to  faihtrs  thfy 
Jhall  he  paid  ever  again,  Lord  Llard- 
■iivVit.' declared  he  thought  was  too  ilntX, 

81 

Though  the  perfon  is  come  of  age,  dur- 
^  ing  whofe  infancy  the  will  appointed 
an  executor  durante  ;ninoye  ^et ate ^  yet, 
if  the  executor  di'.rn?ite,  &c.  has  not 
colleded  in  the  v/hole  ellate,  he  mufl: 
be  brought  before  the  court.         1 2 1 

In  fwhat.  cafes  an  executor  Jhall  or  Jhall  not 
be  a  trujlte. 

Where  there  is  any  declaration  that  exe- 
cutors are  but  truilces,  or  if  they  have 
particular  legacies  given  to  thein,  the 


rule  of  the  court  of  Chancery  is,  that 
the  refidue  (hall  be  confidered  as  un- 
difpofcd.  I*<^g^  "8 

Where  a  lellator  appoints  a  perfon  exe- 
cutor, ic  is  giving  hi  n  the  relidue, 
unlefs  he  has  a  particular  legacy,  and 
the  fame  rule  holds  in  the  eccleiiaflical 
couit.  46 

A  legacy  given  direflly  to  B.  or  to  A. 
in  truil  for  B.  is  the  f^me  thing,  and 
equally  excludes  the  refidue.  47 

Where  a  refidue  is  given  to  an  executor 
for  life,  it  implies  a  negative,  that  he 
fnall  not  have  it  for  any  longer  term. 

ibid. 

Where  the  refidue  is  undifpofed,  and  a 
tellairix  has  always  declared  the  next 
of  kin  Ihali  have  nothing,  the  execu- 
tora,  tho'  they  are  legatees,  lli£.il  have 
the  refidue  notwithilanding.  6S 

The  court,  with  refpedl  to  the  refidue, 
v/ill  depart  from  their  general  rules  in 
favour  of  the  next  of  kin,  where  the 
teilator's  intention  is  proved  to  be 
againll  them.  69 

If  the  court  is  fatisfied,  the  next  of  kin 
were  no:  intended  to  have  the  refidue, 
the  executor  muft  have  it  of  courfe, 
for  there  is  no  msdium  between  them 
and  executors.  ibid. 

A  tefiator  gives  the  refidue  of  his  eftate 
to  his  executrix,  or  to  her  heirs,  exe- 
cutors, adminiitra:ors  or  aligns;  fhe 
died  in  his  life-time ;  the  court  held 
it  Vv'as  given  her  as  executrix,  and  ilie 
dying  before  the  teilator,  he  is  dead 
as  to  the  refidue.  86 

At  law,  a  legacy  does  not  veil  in  the 
legatee  till  the  executor's  alien but 
here  he  will  be  decreed  to  deliver  the 
fpccific  legacies  according  to  the  will, 
being  confidered  in  this  court  as  a  bare 
truiite  for  legatees.  77 

<S^po0t;ou  of  caojDS.  S-e  CCitDf- 
tion.vdCoutiuQcnt  iUcmaitiDcrj  dufl, 
miliy  i^cir,  iDciJite,  under  taili. 

The  word  efate  in  a  will  is  fuflicient  to 
pafs  not  only  the  land,  but  the  intereft 
the  teliator  has  in  ic  iikewife. 

A'devife  of  plate,  jewels,  linen,  houf- 
hold  goods,  and  coach  and  liorfe<, 
will  be  confined  to  things  of  the  fame 
nature:  goidfmiths  notes,  aad  bank 
U  u  2  bills 
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bills  GO  not  pafs  by  thofe  words.  Page 

103 

A  teftatcr,  having  divided  his  perfona! 
eftate  inro  eight  fliares,  gave  four 
parts  to  his  niece  Bi(ffar.  and  i he  chil- 
dren born  of  tier  body\  the  plaintiiF 
was  born  after  the  will  was  made,  and 
Mrs  Bujfar  dies  in  rhe  teftator's  life- 
time; this  is  fioi  a  lupfed  legacy^  for  Jhe 
did  not  take  an  ejiaai  liAtl^  but  as  a  joint - 
tenant  -with  the  plaintiff ;  and  as  Jhe  is 
deaii,  he  tales  ihs  whole  by  furvluorpip. 

220 

Children  are  words  of  purchafe,  and  not 
of  limitaiion,  except  it  is  to  comply 
with  a  teflator*s  intention,  and  it  can 
take  efted  no  other  way,  222 

K.  by  his  will  fiiys,  I  make  D.  my  fole 
heir  and  executrix,  and  if  file  dies 
without  ifiue,  then  to  go  to  Lord 
George  Beauclerk  :  D  levied  a  fine 
and  iunered  a  recovery  of  the  real 
eilate,  and  infills  fiie  has  an  abfoluce 
right  both  to  the  real  and  perfonal 
eflates  of  the  tefiator,  and  not  obliged 
to  account.  Lord  Haraim.ke  hela  the 
limitation  o-ver  was  ^uoid^  and  cannot  be 
confined  to  the  defenaants  dying  luithout 
iJI've  li-oing  at  the  time  of  her  deceafe, 
and  difmifjed  the  bill.  308 

^hen,  in  the  grammatical  fenfe,  is  an 
adverb  of  time,  but  in  limitations  of 
eftates,  and  framing  contingencies,  it 
is  a  word  of  reference,  ana  relates  to 
the  determination  of  the  hril  limita 
ticn  in  the  eiUte,  when  the  con  tin 
gcncy  arifes.  3  j  1 

According  to  Lord  Hardfwicki^i>  nore  oi 
Fiith  and  Chapman,  Lord  Macclesfield 
held  th.Ht  the  worus,  lea-v£  no  iffue, 
mult  relate  to  the  time  '^f  the  oradis 
of  the  teftator*s  two  nephews,  IFiiliam 
and  Walter^  and  c-  u»cl  not  be  extend- 
ed to  a  dying  without  ifivie  generally. 

T.  H.  jrive?  500/.  by  hi>s  will  to  be  paid 
to  h'i  gr^ndlon  T.  P  if  he  jived  to  be 
21,  ami  in  cafe  he  died  be/i>re,  then 
to  the  other  child  or  children  of  his 
dtiughier  M  }\  equally  arriving  at  fuch 
age.  T.  P.  died  before  and  no 
child  of  M.P.  was  born  or  living  at 
the  telfator's  death.  J^he  gr^muhil 
drfn  born  after  the  death  of 'l\  H  are 
in  titled  to  the  500 1«  for  not  being  in 
effe  in  his  Itfe^time^  he  mujl  have  had 


in  uien)  the  future  children  of  his  daugh- 
ter, P'^g^  329 

The  words,  equally  arriving  at  the  age 
of  21,  making  it  doubtful,  whether 
any  thing  vefted  till  21,  the  court  di- 
redded  the  500/.  to  be  put  out  to  in- 
terell,  and  paid  in  the  mean  time  to 
the  teftator's  fon  ;  but  if  the  child  or 
children  of  P.  arrived  at  their  ages  of 
21,  then  the  500/.  to  be  paid  to  them 
and  interefl  from  the  time  it  became 
payable.  ^  330 

An  elder  daughter,  where  there  is  a  fon 
is  deemed  in  equity  a  younger  child. 

The  word  reprif.s  is  of  uncertain  ugni- 
fication;  but  ought  to  be  conflrued 
fecimdum  fiuhfillarn  matcriam.     '  545 

CoiveWs  Interpreter^  and  Bloiint^s  Lazo 
D  dionary^  explain  the  meaning  of  re- 
prifes ;  but  Spelman,  who  is  a  far 
better  antiquary  than  either  of  them, 
has  not  the  word  in  all  his  Giolfary. 

ibid. 

A  diredlion  in  a  will,  that  the  interef]:, 
with  the  principal,  of  the  refidue  of  a 
teilatrix's  real  and  perfonal  eftate, 
fhall  be  fettled  on  her  daughter,  or 
the  heirs  of  her  body,  as  the  execu- 
tors fliali  think  fit,  will  not  empower 
them  to  give  it  from  the  daughter  to 
the  grandchildren  :  for  in  thib  cafe,  the 
word  or  mull  be  confrrucd  and,  in  or- 
der to  put  areafonable  conitruCtion  on 
the  wiii.  643 


W"^ HERE  a  fador  makes  an  agree- 
ment for  the  hire  of  a  Ihip  with 
the  7nafie'<',  on  his  own  account,  fpr 
48/.  a  month,  snd  not  on  the  part 
of  ihe  merchant's  his  principals,  they 
are  not  liable,  nor  their  goods  put  on 
buyrd  to  fatisfy  the  maUer's  denidud 
but  they  are  liable  to  pay  the  lacio 
the  freight  for  the  cargo ;  and  as  h 
was  bound  by  the  charter  party,  whic 
gave  the  mailer  a  fpecific  lien  on  th 
goods,  iie  has  a  right  to  be  par 
in  the  firll  place,  before  the  afTignce 
of  a  fador  under  a  commiifion  0 
bankruptcy  a^aiall  him  who  Hand 
only  in  the  place  of  the  bankrupt 

62 
I 


A  T 'ihle  of  the  Principal  Matters* 


a  fa^Jlor  becomes  a  bankrupt,  and  the 
merchant*s  goods  are  not  mixed  with 
his,  they  Qiall  have  them.    Pave  623 

Whoever  lets  his  flriip  to  hire,  muft  take 
care  the  hirer  is  lubllantial  ;  for  if  he 
be  not  competent,  the  mafter  mull 
fufFer  tor  his  negle6>.  /to. 

To  tfay  cullom  torfalvage,  a  faflor.may 
detain  goods.  Z^-^- 

:ffatl)er  aus  ^oix.   See  fvnuD,  d^jantj* 

An  agreement  between  a  child  and  a  fa 
ther  to  alter  the  limitations  under  a 
fertlement,  will  not  be  fet  afide,  on 
pretence  of  a  Ton's  being  drawn  in  by 
the  father's  power  and  authority-  85 

A  parent's  duty  to  provide  for  all  his 
children,  will  extend  to  pofthumous 
ones,  116 

Where  a  father,  tenant  for  life,  draws 
in  a  fon,  tenant  in  tail,  to  join  in  a 
conveyance  which  would  deilroy  his 
remainder,  this  court  on  very  flender 
evidence  of  fuch  a  practice  in  a  father, 
will  relieve  the  fon  ;  for  fuch  an  at- 
tempt in  a  father  is  a  plain  fraud  upon 
the  cuilom.  161 

XiOrd  Chancellor  K/»g,  in  the  cafe  of 
Gllffeu  verfus  O^y/^w,^  refufed  to  give 
relief  on  a  conveyance  obtained  by  a 
father  from  a  child,  as  thinking  it  a 
fair  bargain  ;  but  the  Lords,  upon  an 
appeal  in  March,  I73*»  ^^id  great 
weight  on  the  circumftance  of  the 
conveyance  being  obtained  by  a  father 
from  his  daughter  in  didrefs,  and  re- 
verfed  the  decree.  258 

The  defendant's  late  father  gave  a  judg- 
ment to  the  plaintiff's  teftator  for 
120/.  a  fettlement  fet  up  in  bar,  made 
after  the  marriage  of  the  defendant's 
father  and  mother  in  1694,  in  which 
the  father  was  tenant  for  life,  the  mo- 
ther tenant  for  life,  and  the  defen- 
dant firft  tenant  in  tail ;  in  1700,  the 
father  purchafed  4/.  psr  annum  jointly 
with  the  defendant,  to  them  and  their 
heirs:  in  1708,  he  made  another  joint 
purchafe  with  his  youngeft  fon  of  5  /. 
per  a?imim^  and  fettled  it  as  a  provi- 
fion  for  his  younger  children,  paid  the 

,  ^urchafe-moaey  for  both  the  eftates, 

,  ^  and  continued  in  poffefii<|n  to  his  death - 


in  1735;  the  ptalntifFInfifllng  that  all 
the  cliares  are  fubject  to  the  judg- 
ment, and  that  the  fet  lemenr  being 
after  marriage  was  voluntary,  brought 
his  bill  to  have  fatisfaction  out  of  the 
eftates  of  the  con u for  of  the  judg- 
ment. A  creditor  on  the  circumftances 
of  this  cafe  was  decreed  10  be  let 
in  upon  the  eftates  jointly  purchafed  by 
the  father  and  his  fons,  and  a  moiety 
of  each  direded  to  be  fold,  and  the 
money  arifing  therefrom  to  be  applied 
to  the  fatisfadion  O:  this  jHidgmenr. 

Page  i^jj 

Though  the  father  pays  the  whole  con- 
fideration,  yet,  if  the  purchafe  is  made 
in  the  name  of  a  younger  fon,  the  heir 
cannot  maintain  it  as  a  truft  for  the 
father.  480 

Though  it  may  be  proper  Jiare  dtcifis 
yet  Lord  Hardivicke  thought  the  cafes 
had  gone  full  far  enough  in  favour  of 
advancements,  and  that  he  ought  not 
to  carry  it  further.  ibij. 

The  reafon  why  a  purchafe  in  the  fin's 
name,  though  the  pofTeirion  continued 
in  the  fa  her,  has  been  held  an  ad- 
vancement of  the  fon^  is,  becaufe  the 
father  was  his  natural  guardian  during 
his  minority.  ibiJ» 

A  purchafe  in  the  names  of  father  and 
fon,  as  joint  tenants^  is  no  advance-^ 
ment  of  the  fon,  as  it  does  not  anfwer 
the  purpofe,  for  till  a  divifion,  the 
father  has  the  pofleffion  of  the  whole, 
and  even  after  it  a  moiety,  befides  the 
chance  of  the  other  moiety  by  furvi* 
vorffiip.  zbid^ 


:fec=ifarm  i^cnt.  See 


ifec-Gmple  auD  ifcf^tai't.  See  Ct* 
tates. 

^iv^z.   See  Cotenant. 

A  covenant  in  a  mortgage-deed  by  a 
hulband  and  wife  in  1692.  to  levy  a 
fine  in  the  Eajfer  term  following,  but 
was  not  levied  till  Trinity  term,  1695  ; 
for  10/.  more  they  join  in  a  convey- 
ance of  the  equity  of  redemption,  and 
covenant  the  line  heretofore  levied 
fhould  be  to  the  ufes  of  this  deed, 
y  The  covenant  in  1695  heli  tobegocd, 
ijf.;  U  u  3  and 
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and  binding  on  the  hufband  and  wife, 
and  that  the  former  deed  might  be 
laid  out  of  the  cafe,  as  the  covenant 
under  it  for  levying  the  fine  in  Esi/fer 
term  was  not  ftridly  purfued.  Pageyg 

Tenant  for  years,  at  wiil,  or  at  fuffer- 
ance,  cannot,  by  fine,  deveii  an  eltate 
and  turn  it  to  a  right.  240 

If  a  perfon  has  loft  his  right  by  a  legal 
bar,  he  can  have  no  remedy.  i^/./. 

Though  in  a  fine  there  are  often  more 
parcels  of  land  than  belong  to  the  co- 
nufor,  yet  a  court  of  equity  v/ill  re- 
firain  it  to  fuch  lands  as  really  belong 
to  him.  241 

Where  a  fine  and  non-claim  is  levied  by 
one  who  got  polTeirion  U5ider  a  forged 
deed,  a  court  of  equity  will  decree 
againfl  the  fine.  381 

Where  tenants  give  a  condition il  pof- 
felfion  only,  provided  they  may  pay 
their  rents  to  a  third  perfon,  till  a 
fuit  is  determined,  a  fine  levied  un- 
der fuch  a  polTelfion  will  not  be  fuf- 
fered  to  (land.  390 

Should  fuch  a  fine  prevail,  what  is  faid 
to  be  a  folemn  aft,  and  the  end  of  all 
controverfies,  would  ceafe  to  be  lo, 
and  introdudory  of  numerous  frauds  ; 
even  at  law,  fines  will  be  fet  afide  for 
fraud  J  as  in  a  cafe  of  a  tenant  for 
years.  ihiJ, 

If  a  perfon  purchafes  an  ef^ate,  which  he 
fees  has  a  defeft  upon  the  face  of  the 
deed,  yet  a  fine  will  be  a  bar;  for 
that  defed  is  the  very  occafion  of  le- 
vying the  fine.  63 1 

A  perfon,  who  purchafes  from  a  trullee 
who  levies  a  fine,  is  as  much  a  trullee 
as  he  vv^as ;  the  fame  as  to  a  grantee  of 
a  mortgagee,  his  fine  will  not  dif- 
charge  the  equity  of  redemption.  ti>iJ. 

The  operation  of  a  fine  and  non-claim 
is  not  by  turning  it  into  a  right,  but 
it  is  by  force  of  the  bar  arifmg  from 
the  ftatute  of  noa-claims,  ihU. 


^Qlhimt.  See  iSeflraint  ert  :^ar. 
nase,  under  i^attiase,  ConDi- 
ticn. 

Where  there  is  a  condition  annexed  by  a 
will  to  a  devife  of  rea!  or  perfonal 
cHate,  and  no  notice  required  to  be 
given,  uniefs  the  legatees  perform  the 
condition  ilicy  cannot  bs  inriiled^y  and  I 


where  there  19  a  devife  over,  a  forfei- 
ture incurs.  ^^g^  616 

Jrraiii).  See  l^cfr  and  ^nc£tlc|,  Car- 
riage, ^greetncnt  utttjcr  Ijanti,  %t- 
tojttev  ant)  ^oU'cito?,  ^arcn  antJ 

under  l^eir,  CcUalior,.  iiiobiu.  (Tcn- 
ceaimcttr^  IDcctJs,  Cjcrcuto^a,  3'iu- 
tJCiiition,  ^UQUwt^  (T  liant.iHc  Coj- 

A  note  of  hand,  at  the  beginning  of  it 
was  mentioned  to  be  for  20/.  bor- 
rowed and  received ;  but  at  the  lat- 
ter end  were  thefe  words,  'zvhlch  1 
■promije  never  to  pay.  Lord  Chief  Juf- 
tice  Parker  held,  the  plaintiJF  in  the 
a(5lion  as  well  intitled  to  recover  the 
20/.  upon  the  lending  on  one  fide, 
and  the  borrowing  on  the  other,  not- 
withilanding  the  words  in  the  con- 
clufion  cf  the  note.  32 

Where  money  is  lent  to  two  perfons,  and 
either  thro*  fraud,  or  want  of  ikill, 
the  bond  is  made  a  joint  only,  in- 
flead  of  a  joint  and  feveral  bond, 
thefe  are  heads  of  equity,  on  which 
the  court  always  relieves.  33 

Where  a  mortgagee  was  prefent,  whillla 
mortgagor  was  in  treaty  for  his  fon's 
marriage,  and  fraudulently  concealed 
his  mortgage,  the  court  decreed  the 
fon,  the  wife,  and  the  i/fue,  Ihould 
hold  the  lands  againll  the  mortgagee 
and  his  heirs.  49 

Where  a  perfon,  advancing  money,  re- 
fufes,  after  an  abfolute  conveyance,  to 
execute  a  defeafance,  this  court  will 
,relieve  againfi:  the  fraud.  99 

In  a  cafe  of  fraud,  the  evidence  of  a  per- 
fon who  joined  in  granting  and  con- 
veying away  her  e'late  was  admitted, 
tho'  it  invalidated  her  right  to  the  ef- 
taie  fne  had  fo  granted  and  conveyed. 

228 

Where  a  father  obtained  an  abfolute 
conveyance  from  a  daughter,  in  order 
to  anfwer  one  particular  purpofe,  and 
afterwards  makes  ufe  of  it  for  another, 
this  court  will  relieve  under  the  head 
of  fraud.  254 

The  plaintiff*,  as  heir  at  law  to  Sir  John 
Lee,  brought  a  bill  to  fet  afide  a  con- 
veyance of  the  eiUt*  of  the  defendant 
0!i  a  fu£geilion  of  fraud,  irxjpofition, 

and 


A  Table  of  the  Principal  Matters. 


and  undue  influence:  Lord  Hard^cicke 
held,  the  phiin  ifFough  ti)  be  relieved, 
and  decrer^d  d'ed  fhould  be  de- 
liverpii,  and  pofiefi^^n  of  the  eiUte 
likewii'"  given  hinn  P''t?e  324 

Set' led  ev  T  fince  ihe  cafe  of  Poxois  and 
Aidreivs^  that  a  vviiltannot  be  fet  Alide 
for.  fraud  here,  becaufe  vviiere  it  a 
will  of  perfonal  efta  e,  it  may  be  fet 
afide  in  the  ecclefiallical  court,  and  a 
will  of  real  eftate  at  law.  ib:d. 

Not  reading  a  deed  to  a  perfon  in  the 
rough  draft  before  the  execution,  nor 
in  the  engroffment  at  tht-  lime  it  was 
executed,  is  a  badge  of  fraud.  327 

E,  making  7*.  believe  the  grant  of  a  fie  a^- 
ardihip  was  fo  drawn,  tha'  he  might 
revoke  it  at  pleafure,  whilft  £.  had 
taken  it  to  himfelf  and  his  heirs;  the 
court  held,  that  E,  having  abufed  the 
trull  repofed  in  him,  and  manifeilly 
intending  to  get  the  eftate  into  his  own 
hands,  the  grant  of  the  itewardfiiip 
muil  be  delivered  up,  and  T.  mufthave 
his  full  cofts  of  fuit.     ^  332 

Fraud  is  what  is  done  in  fecret,  and 
where  there  is  a  concealment  from  the 
party  in  a  matter  which  concerns  him 
in  interelL  561 

:^rauDS  anD  pctfunes.   See  %ree- 
meiit. 

Jfvce  2i5enc!).    See  2Dot33cv. 

The  father  of  the  plaintiff's  hufband 
bought  cuftomary  freehold  lands,  which 
were  conveyed  to  him  and  D.  and  the 
heirs  of  the  father,  who  dies,  after  de- 
vifing  the  lands  to  his  fon  in  tail,  who 
diesj  living  D.  the  plaintiff  lays  the 
cuftom  for  the  whole  as  her  free  bench 
Lord  Hardwicke  faid^  this  <was  a  de- 
mand of  €iiJloma<^  dozver,  out  of  the  trujt 
of  a  freehold  eftate,  and  dlfntj/ld  her 

bilK  S'-S 

It  is  a  dying  feifed  of  the  hulband,  and 
not  a  ffiilin  during  coverture,  in  titles 
the  widow  to  her  tree-bench.  526 

/mf)olt»,  tl)in-|£!  fijccD  t{)crcto.  See 
alfo  sitjattcrs  coutrobcvtcB  bcttoi'jct 
t^z        mil?  CjCCfWtOJ  under  i^eir. 


i^da\z  ant)  (o^atuc-feecpert   See  :;3ono. 

\  N  unqo;difipd  perfon  (hooting  a 
Jr\  game  kecpt^r*'  dug  wiii  jullify  a 
judge  in  directing  vunfiderabie  da- 
mages. P/tgcig2 
Borids  taken  for  the  preferva'ion  of  the 
gfime,  and  to  preven'  po  jching,  ar;-  for 
tiie  bene  fit  of  the  ofyilgjr,  as  this  lovt 
of  idienefs  le*ids  to  worfe  confequences. 

There  is  no  adl  of  pa  amev,t  which  di- 
rects taking  bonds  in  this  particular 
cafe,  but  the  acts  which  relate  to  the 
cuitoms,  and  the  a6t  5  G.  i.  f.  15.  a- 
gainrt  deer  ftealing  dircAs  fuch  bonds, 
fo  that  the  doing  of  it  is  not  malum  in 
fe.  ^  ibid, 

Thefe  bonds  are  not  intended  as  a  bare 
fecurity  that  the  obligor  (hall  not  offend 
for  the  future,  but  are  byway  of  dated 
damages  between  the  parties.  ibid, 

Fiihing  with  an  angling  rod  is  not 
poaching,  nor  was  it  ever  fo  eilcemed. 

194 

(^ami'ncj.. 

A  motion  for  further  time  to  redeem  a 
mortgage,  and  that  it  Ihould  ftand  gs 
a  fecurity  only  for  vvhac  was  bona  fide 
advanced,  bui:  forfeited  as  to  what  was 
won  at  play  :  Lord  Hardvjicke  uid,  as 
Mr.  Fleetioood'm  a  former  caufe  where 
he  might  have  done  it,  did  notinfiiloa 
a  redemption,  the  forclofures  could 
not  regularly  be  kept  open,  button 
the  whole  circumllances  al^lowed  three 
months.  467 

The  enforcing  the  gaming  ad  is  ofgreac 
confequcnce  to  the  public,  and  not 
confined  merely  to  the  interell  of  pri- 
vate perfons.  ilid. 

Though  gameilers  call  them  debts  of  ha- 
nour,  yet  this  court  thinks  it  fa!/e  ho- 
nour, and  that  the  perfon  who  informs 
and  difcovers  thefe  practices  has  done 
a  meritorious  adl.  :b:d. 


(2?i:anticl;i'lurcn.    See  C;xpoa't:o:i 


of 


A  parent  is  bound  by  nature  to  fupport 
a  child  ^  but  this  has  not  been  exiend- 
ed  tograadchildren,  a,ad  th^iefore  itcl 
iaiulrd  to  intiielL  ^30 
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<^u.:vt)i'an.    See  ISnfauto^  ^Jaintc- 
nauce. 

Though  there  be  no  caufe  dependinc;, 
there  may  be  an  spplicaf.ion  to  the 
court  in  ihe  cafe  ot  gudjdianlhip  ot 
children.  \^ 

A  tellanientary  guardianfliipisnot  affign- 
abie.  ihjj. 

If  a  guardian  pvJi'chafes  his  ward's  eilaie 
immed  ately  upon  his  coming  of  age^ 
thaugn  it  tarries  iulpicion  with  if,  yet 
if  he  gave  ihe  full  con  federation,  it  is 
no;  voluntary,  nor  can  it  be  fet  afide. 

15 


!^abea0  Cc?pu0.   See  Ccvti'ojarC. 

A Habeas  Corpus  and  a  certiordri  dif- 
fv-r;  that  removes  the  body  cum 
caufn,  and  you  declare  de  no^o  in  the 
fuperior  court;  but  on  a  certiorari  you 
xi7ull  proceed  on  the  record,  as  it  Hands 
when  removed. 

^i\K  auD  ^Juccaoz.    See  %m%  m.i\i^ 

The  heir  at  law  does  not  want  an  exprefs 
inremion  to  take  by  a  will,  thou.^h  it 
is  otherwife  with  regard  to  a  deed. 

/aH  heir  at  law  is  as  much  at  iibcj  ty  to 
invalidate  the  will,  as  the  devifee  to 
eilablifn  it  ^  and  fuch  a  fuit  is  to  all  in 
IvviXs  ci  Us  pendens.  1 74 

IT  an  heir  conveys  an  eflate  to  a  ftranger 
whilrt  there  is  a  fuit  for  ellabliOiing 
a  will,  and  it  is  af  erwards  eUabiifli- 
ed,  the  grantee  of  the  heir  is  bound. 

If  an  heir  at  law  in  a  fuit  to  eilablifh  a 
will,  prevails  to  fct  it  afide,  he  .Tiali 
have  the  benefit  of  the  evidence  in 
that  caufe  again ll  a  purchafer  fender.te 
lite.  ibid. 

An  heir  mull  be  charged  in  the  delct  as 
well  as  the  detinet,  and  before  the  lla- 
tutc  of  jeofails,  it  would  have  been 
error  if  otherwife;  which  fhews  he  is 
to  be  conjidered  as  a  debtor.  205 

If  judgm^'nt  he  by  default  a^ainlT  an^exe- 
cutor,  i:  can  only  \y;^(k  bonis  t^Ji^iiorzs  ; 


bat  if  againft  the  heir  it  may  be  de 
bo7iis  propriis.  Page  20i^ 

Though  a  perfon  has  an  intention  to  dif- 
inhenthib  heir,  yet  if  it  was  owing  to 
fraud  and  impofition,  this  will  fetclj 
back  and  reveii  it  in  the  heir.  317' 

An  heir  is  intitled  to  his  cofts,  for  it  is 

.  the  law  which  calls  the  defcent  upon 
him  ;  otherwife  as  to  an  executor,  be- 
caule  he  may  rt-nounce.  408 

A  bare  intention,  or  even  .negative  words, 
will  not  exclude  an  heir  at  law  from 
infixing  on  a  rcfuliing  truft.  566 

A  man  by  empoweiing  other  perfon 3  to 
difpofe  of  his  eftate,  difinherits  his  heir 
as  much  as  by  his  own  adual  difpoii, 
tion. 

Where  a  teflator  fays,  I  will  my^heir  t'hall 
fell  the  land,  without  mentioning  for 
what  purpofe,he  is  not  obliged  to  fell; 
but  if  he  appoints  his  exccuuir  to  fell, 
it  is  turned  into  perfonal  affets,  and 
leaves  no  refuUing  truH  in  the  heir. 

568 

patters   controtjcrtctJ  l^'ttDeen  tftc 

ti  les  ^ffcts  mari])ailei)j  auij  mltJljat 
cjtjer  S>fcbt0  are  to  be  iiaiiD,  and 

All  my  freehold  lands  in  the  tenu'-e  of 
the  widow  L.  and  the  refidue  of  my 
eUdte,  confii'Ung  in  ready  money  plate, 
jewels,  leafes,  judgmeiits,  itjortgagcs, 
t^e.  or  in  any  other  thing  wherefoever 
or  whatibever,  I  give  to  J.  H.  or  her 
■affigns  for  ever.  I'he  court  w//7  intend 
an  iniefla.y  in  fa  vour  of  ihe  heir  at  laiv, 
unfcfs  there  is  a  clear  intention  to  pofs 
the  real  ejlaie.  102 
Where  an  heir  at  law  will  bring  a  bill  to 
fet  afide  a  will  for  infanity,  inlkad  of 
an  ejedtment,  he  (hall  pay  coils  if  he 


fails. 


424 


Where  an  heir  is  brought  before  the  court 
as  a  defendant,  and  an  iffue  iit  law  is 
dire<51ed  to  try  the  fraud  or  infanity  of 
the  teftator  though  he  fails  in  over- 
turning the  will,  the  court  will  not 
give  coils  againil  him,  but  very  often 
allows  the  heir  his  Coils.  ihid, 

Eefore  the  ibitute  of  fraudulent  dev.ife* 
an  heir  would  have  had  the  aid  of  the 
pcrfbnal  elhte  in  eafe  of  the  real,  but 
if  there  was  no  perfonai,  is  not  in- 
tilled 


A  Talk  of  the  Principal  Matters* 


thled  to  a  contribution  from  the  dcvi- 
Jee.  -P«^'^43» 

i^ci'r.   See  Ii5argtifn0  catcl;i'«g. 

!I?ctd}pot.   See  Cuttom  of  3lontion. 

on  his  Ton's  marriage  fettled  5000/. 
old  and  new  annuities  on  himf-.h  for 
life,  then  on  wife  for  li:e,  re- 

mainder to  his  fon  for  life,  with  re- 
mainder to  his  intended  wi  e  for  life, 
with  remainder  to  ihe  iffue  of  the  mar- 
riage :  Not  only  Jo  much  as  his  eft  ate  for 
life  in  theje  annuities  is  valued  at^  but 
ihe  fwhole  5000  /.  mti/i  he  brought  info 
hotchpot  before  the  fan  can  be  admitted 
to  a  Jhare  of  W.'s  perjonal  ejlate  tvho 
died  intejiate.  635 


implication. 

TPvUSTS  by  implication  arife  where 
one  perfon  pays  the  purchafe  mo- 
ney, and  the  conveyance  is  taken  in  the 
name  of  another  ;  bat  the  rule  is  not 
fo  large  as  to  extend  to  every  voluntary 
conveyance.  256 

3incamb2ance.   See  ^ecun'ti'ee. 

A  prior  creditor  who  buys  in  a  puifne  in- 
cumbrance, though  he  did  not  give 
the  full  vakie,  lliali  be  allowed  the 
whole:  oiherwife  as  to  a  truike,  agent 
heir  at  law,  or  executor,  who  (hall  be 

'  allowed  no  more  than  what  they  gave 
for  fuch  incumbrance.  54. 

3nfant.  See  (^^uarDian,  ^Diilri'lju- 
tim  Cjcccutoj  under  i^o'iS)  to  ac- 
count, mitx^zi^y  £§aiiuenaacc,  3<n- 

Children  have  a  natural  right  to  the  care 
of  their  molher.  1,5 

A  fchool-boy  contrads  a  deb:  of  59/. 
for  Burgundy^  Cbampdign ,  Carets  ijf.-, 
wivti  G.  a  vida  .ii?r  m  di2  fpace  oi  ii\  c 
monihs  lime  ;  in  a  (ew  days  af:er  he 
came  of  age,  G,  prevails  on  him  to 
give  a  note  for  the  59  /.  wichout  pro- 
ducing any  account,  or  delivering  him 
a  bill.    The  caurt  u^i^n  the  ciicumjlan:es 


of  the  cafe  de.crecd  thf.  vcte  to  be  rfVi- 
'uered  up  to  be  cancelled.  i^^S^  34 

There  is  no  difference  el  her  in  law  or 
equity  brtween  an  infant  of  16  or  17 
and  one  lui  ned  of  20 ;  the  latter,  if  im- 
pofed  upon,  equally  relicvable  with 
the  former,  for  till  an  infant  attain* 
21  he  is  confidered  a5  fuch.  35 

If  an  infant  takes  up  goods  refore,  and 
gives  a  note  for  them  after  he  comes  of 
age,  provided  there  be  no  fraud,  it  is 
good  al  law.  ibid. 

Where  an  unconfcionable  bargain  is  made 
with  an  infsnt  before  he  comes  of  age 
and  a  note  of  hand  is  taken  from  him, 
immediately  on  his  coming  of  age, 
the  court 'on  a  bill  brought  even  by 
the  executor  will  order  it  ta  be  cancel- 
led :  for  attempting  thus  to  fubllan- 
tiate  fuch  a  bargain  made  wi.h  an  in- 
fij/nt  during  his  infancy,  is  a  princi- 
pal ing;ed:ent  with  a  court  to  relieve. 

Where  a  mother  fecrets  her  children 
who  are  infants,  fervice  of  a  fuhpcena. 
on  her  is  fufficienr,  as  Ihe  is  the  natu- 
ral guardian  of  the  children.  70 

A  child  in  'ventre  fa,  mere  is  in  rei  urn  natura, 
and  is  as  much  one,  as  if  born  in  the 
father's  life-time.  j  17- 

This  court  v.'ill  grant  an  injun^ion  to  (lay 
waile,  in  favour  of  an  infant  in  <ventre 
fa  mere*  ibid. 

Though  a  witnefs  be  an  infant,  her  ten- 
der years  will  not  invalidate  her  evi- 
dence j  for  circumltances  of  dillrefs 
make  as  great  an  imprefHon  cn  a 
young  mind  as  an  old  one.  245 

If  an  infant,  who  contraded  a  debt  dur- 
ing his  minority,  fiievvs  hisconfenc  to 
it  by  confirming  it  after  he  comes  of 
age,  it  will  effedlually  bind  him,  tho' 
it  was  ^ocidabk  at  his  election.  .ibid. 

If  a  plaintiff  who  is  of  age  does  not  re- 
ply, it  is  an  admiffion  of  the  fa^is  in 
the  anfwer  ;  but  an  infunt  can  admit 
nothing,  and  therefore  his  no:  re|iJy- 
inp;  does  not  aBe£l  hira.  :77 

O  _  _  Jit 

Where  there  is  an  application  to  tiie 
court  to  lay  out  pare  of  an  infant's 
perfonai  eliate  jn  land,  if  hs  dies  be- 
fore 2 1 ,  or  does  not  approve  of  ths 
purchafe  when  he  comes  of  age,  thg 
propeiiy  vvill  not  alcer.  j^^i-^ 

Irf.jnis  w.hen  ox  age  arc  iu*jtlcd  to  put  ia 
a  new  an fwer.;  and  if  they  C49,  to 

;  make  a  beiUT  defence.  _j3x 

ill 
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At  law,  the  courts  in  fome  cafes  will  ad- 
mit the  parol  to  demur,  even  where 
the  fuic  is  brought  by  the  infant  as  de- 
mandant. Page  ^'^1 

This  coutthasin  Tome  few  inftances  given 
an  infant,  where  he  was  a  plaintiiF,  a 
day,  to  Hicw  caufe,  but  it  ni  iirc  be  on 
extraordinary  circumllances,  ibid. 

An  infant  is  proper  in  applying  to  put 
in  a  better  anfwer,  where  he  might 
not  be  able  to  come  at  the  fame  evi- 
dence when  he  is  of  age  ;  as  the  fa£l 
he  wants  to  examine  to  is  of  long  Hand- 
ing, and  the  witnefTes  confequently 
very  old,  and  may  die  before  he  ar 
rives  at  21.  532 

In  an  5ndi£lment  for  keeping  a  common 
bawdy-houfe,  nrgaming  houfe,  though 
the  charge  is  general,  yet  you  may 
give  particular  f;Kis  in  evidence  ^3.- 

la  an  indi£lment  of  bar  retry  the  deten 
dant  is  incitled  to  a  copy  of  the  articlesy 
which  are  to  be  infilled  on  againit  him 
ac  the  trial.  340 

3n;unSion.  See  iJ^ineg^  ^cttaC^C;,  ^zx= 

The  plaintiff  through  feveral  mefne  af- 
£gnments,  being  in  polTeirion  of  a  right 
©riginally  in  the  city  of  London  of  fup- 
plying  Souihavark  with  water,  prays 
an  injunftion  to  reftrain  the  defendant 
from  incroaching  on  his  right,  by 
railing  engines,  laying  pipes,  i^c.  and 
to  have  it  eilablilhed  in  this  court :  the 
defendant  demurred  to  the  bill,  for 
that  the  plaintiiF  ought  firfi  to  have 
eftablilhed  his  right  at  law.  Lord  Hard - 
nyicke  alloivedthe  demurrer  ;  as  the  chance 
there  ivas  of  the  plaintiff  ri^ht  falling 
to  the  ground  at  la'i'Ot  tvas  a  Jlrong  rea- 
fon  for  it ^  391 

3ltifanitr.    See  aiuuati'c,  j^^ji'vi'tnal 
Court. 

Ip  an  iiTue  on  mn  compos  mentis  you  muft 
give  particular  ads  of  madnefs  in  evi- 
dence, and  not  geasrai  only,  that  he 
is  inlanc.  '?  10 


Whim  a  (hip  is  preparing  for  a  voyage 
upon  which  it  is  iufured,  the  infurer 
is  liable  ;  but  >f  the  voyage  is  laid 
afide,  and  the  fhip  lies  by  for  five,  fix 
or  feven  years,  wiih  ihe  owner's  pri 
vity,  the  infurer  is  not  liable.  Page  359 

It  is  necelTary  the  party  injured  fnould 
have  an  intereft  or  property  in  the 
houie  infured  at  the  time  the  policy  is 
made  out,  and  at  the  time  the  fire  hap 
pens  ;  and  therefore  after  the  leafe  o 
the  houfe  expired,  the  infured's  alGgn 
ing  the  policy  does  not  oblige  the  in 
furers  to  make  good  the  lofs  to  the  af- 
fignee.  ^  55, 

The  term  in  the  books  that  treat  of  in 
faring  is  averfio  pericuU,  the  intention 
being  to  avert  any  damages  or  lofs  the 
irijured  Tn\g\\x  faftain.  55' 

Policies  ofinfurance  are  not  afiignable  ia 
their  nature,  nor-  intended  to  be  af- 
ligned  from  one  to  another  perfon 
without  the  confent  of  the  office.  557 

intention.  See  O^jrpefUi'on  of  cac?t)S 

A  court  of  equity  is  more  liberal  than 
court  of  law  in  conilruing  words  t 
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make  them  agree  with  the  intent  o 


tUe  party. 


58i 


^ntcreS:  of  £^onc?,  See  Stmint 
ftrato?^  Bonus,  IHuRui'ti^  ^0|t 
gage,  4>)ois)er,  3i-elaiiD,  ^iiwit- 


A.  by  will  in  1699,  creates  a  truft  term 
of  21  years  for  the  payment  of  debt 
ami  legacies,  to  be  paid  within  fivi 
years  after  his  delith,  and  by  a  codici 
devifes  the  fauie  eltates  to  trullees  an< 
their  heirs  to  pay  the  wife  during  he 
life  300/.  per  ann.  and  with  the  furphi 
profits  his  debts  and  legacies :  the  tef 
tator's  widow  did  not  die  till  1736 
the  queftion  was,  whether  a  legatee  fo 
20/.  and  a  fimple  contract  creditor  foi 
76/.  9^.  are  intitled  to  intereft  upo 
the  legacy,  and  debt,  and  from  wha 
time  ?  It  Vv'as  held  that  intereft  on  thi 
legacy  begun  at  the  expiration  of  th 
iive  years,  but  on  the  debt  from  th^ 
time  only  it  was  afcertained  by  th 
Maftsr's  report^,  and  confirmed  in  1717 

10 

A  legac 


ffOH 
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FA  legacy  in  it's  nature  carries  intc- 
reii,  and  there  is  no  diftin6lion  be- 
tween a  rcverfionary  eltate  and  any 
other.  Page  \  lo 

:,ord  liar d%oi eke  declared  he  knew  of"  no 
general  rule,  that  on  a  truft  created 
for  the  payment  of  debts»  fimple  con- 
trad  ones  lhall  car.  y  intereft.  ibid. 
gift  of  300/.  due  upon  a  bond  does 
not  carry  the  interelt  incurred  in  the 
teilatoi's  life  time,  becaufe  it  was 
doubtful  what  it  might  amount  to, 
froii)  the  uncertainty  of  the  time  the 
teAator  might  live  after  making  his 
will.  112 
r.The  court  often  decrees  intereft  from  the 
time  the  demand  was  liquidated,  though 
the  debt  did  not  carry  intereft  in  it's 
own  nature.  212 
:  is  the  rule  of  this  court  to  allow  no 
more  than  4/.  per  cent,  where  the  will 
does  not  mention  intereft  on  portions 
charged  upon  land,  and  has  alio  been 
extended  to  the  cafes  of  legacies  and 
portions  charged  upon  perfonal  eftate. 

343 

'hough  there  be  no  particular  referva- 
tion  of  intereit  by  a  decree,  yet  there 
is  a  difcretionary  power  in  this  court  to 
allow  it,  upon  fpecial  circumftances. 

440 

From  1725,  the  time  Lord  Chancellor 
King  came  to  the  great  feal,  the  court 
have  never  direded  more  than  4/.  per 
cent,  iiiierei.c,  under  a  decree  to  account 
for  perfonal  eilaie.  52 j 

Concerning  intereft  upon  mortgages, 
bonds,  &c. Which  relaie  to  Ireland dindi 
the  colonies.  note  !.  382 

Tenant  for  life  muft  keep  down  intereft 
upon  incumbrances  ;  /ecus  as  to  tenant 
in  tail.    See  note  upon  this  point,  416 

Jointure.    See  Carres. 

If  by  any  accident  after  the  execution  of 
a  power  there  is  an  excefs  in  the  lands 
fettled- on  the  join  ;refs,  Ihe  i];ia!i  have 
■the  benefii;  l)y  pariiy,  of  rcafon,  if 
there  is  a  deficiency  by  inundation  or 
cafuaUies,  fhe  muft  ac^uiefce  under  it. 

544 


3!oi'ntennnt5  ant)  Ccitantsfn  Common. 
See  Crpoationof  211o:ds,  3Di\3iOon, 
2Del?tCc  und^r  tmai,  'Ccuants 
Common,  ^jeCcutati'on. 

Nothing  but  an  af>ual  alienation  of  a 
joint-tenancy  can  fever  it,  the  bare  de- 
claration cf  one  of  the  parties  to  a  deed 
that  it  fliall  be  fevered,  is  not  fuffici- 
ent.  Page  55 

A  joint- tenancy  is  undoubtedly  no  favou- 
rite of  a  courtof  equity,  thoughother- 
wife  at  law.  ibid* 

A  maxim  in  equity  is  alienatio  rei  pra'/er- 
tur  juri  accre^cendiy  but  it  muft  be  ac- 
tual, and  not  from  implication  only, 

ibid. 

The  words,  ftiare  and  iliare  alike,  have 
been  held  thefe  200  years  to  make 
a  tenancy  in  common.  122. 

Lord  Chief  Juftice  Holt  leaned  ftrongly 
to  a  joint-tenancy,  but  it  is  not  fa- 
voured in  courts  of  equity.  ibid. 

The  word  refpefti~jcly  will  feparate  an. 
eftate,  and  make  it  a  tenancy  in  com- 
mon. 123 

On  a  bill  for  a  partition  between  two 
joint-tenants,  the  plaintiff  muft  fhew 
a  title  in  hirafelf,  and  not  alledge  ge- 
rally,  that  he  is  in  poiTeffion  of  a  moi- 
iety.  380 

-  Jlrclanu.   See  £)atiator?. 

Where  the  debt  was  contrafled  in  Eng- 
land,  but  the  bond  taken  for  it  in  Ire-- 
land.)  to  be  paid  at  a  certain  time,  and 
at  7  /.  per  cent*  it  (hall  carry  Irifo  in- 
tereft. j8z 

Jlu^ge.  See  Canon0. 

It  is  a  much  greater  reproach  to  a  Judge 
to  continue  in  his  error  than  to  retradt 
it.  ^  ^  439 

Lord  Chief  juftice  Hale,  in  a  manufcripc 
treaiife,  lays  it  down,  that  external 
difcipiineof  the  church  could  not  bind 
any  man  to  fubmii  to  it,  but  either  by 
force  of  thefupreme  civii  power,  where 
the  governors  received  it,  or  by  the  vo- 
luntary fubniiiTion  of  the  particular 
pei foils  who  did  receive  it.  669 
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3lu^gmcnt!?,   See  ^ecun'tfes,  [ 

Where  a  judgment  is  ftlU  landing  out, 
and  no  fatisfadtion  has  been  entered 
upon  record,  liiis  court  Vv  ill  not  merely 
on  a  pre^'umption  /rom  length  oi  ume 
decree  it  to  be  fatir^fiea,  eJpeciaiiy  as 
the  plaintiff  here  might  have  pleaded 
payment  at  ]atv,  on  account  of  its  be- 
ing an  old  judgn.eioi;,  under  the  fta- 
tute-or  amendment  oi  iht:\^d\\f  Fa^c  ^.^ 

If  a  perfv.n  in  cuftody  ccnfefJes  ajudg 
irent,  wbilfl  his  counlel  is  attendifig, 
it  will  not  be  let  afide  for  ^\zr$(s.  193 

An  adion  of  covenant  brought,  and  an 
interlocutory  judgment  quod  recuperet  \ 
before  final  judgment  the  tellator  die?, 
the  executor  confefTes  a  judgment  to 
a  bond  creditor,  he  may  plead  it  in 
bar  to  a  fcire  facias  on  the  adion  of 
covenant.  386 

G»  H  in  1693,  con Fe fled  a  judgment,  but 
it  was  not  to  take  place  till  aUer  the 
death  of  a  woman  who  lived  in  1726, 
the  eftate  Tubj.  d  to  this  judo  ment  de 
fcended  to  J .  H.  who  mnrtgc^ged  it  to 
th6  defendant ;  and  in  5721  became 
abankrupr,  five  years  betore  the  judg- 
ment was  to  take  place.  Lcrd  Hard- 
'Uiicke  held,  the  reprejailatii'e  of  the 
judgment  creditor^  mid  not  the  ajjignec 
under  the  commf/iony  is  intitltd  to  redeem 
the  mcrtga^e^  and  10  have  the  eftate  of 
C  H.  exonerated  out  of  J.  H,*s  efaie^ 
if  fttjiclait.     ^  440 

A  judgment  is  alien  upon  freehold  lands; 
fecus  as  to  terms  for  years.    441-  n.  3 

Xord  Hard<vjicke  in  Stilewmi  and  jljhdc^jjn^ 
being  of  the  fame  opinion  he  was  at 
the  former  hearing,  affirmed  the  de- 
cree he  made  on  the  8ih  of  December 
1748*  ^  ^         ^  608 

After  a  bond  debt  is  turned  into  a  judg- 
ment, the  creditor  cannot  in  the  lile- 
tiire  of  the  anceitor  bring  any  adion 
upon  the  bond,  nor  againll  the  heir, 
for  it  is  intirely  exiind ;  bat  he  Hill 
obtains  a  great  advantage,  as  the  judg- 
ment binds  the  land,  and  gives  him 
the  prefereivce  to  all  bond  creditors. 

609 

A  court  of  equity  will  not  oblige  a  j  udg- 
ment  creditor  to  wait  till  he  is  paid 
out  of  the  rents,  but  will  accelerate 
the  payment  by  direcbrg  a  fale.  610 


Ulunf^^faton  See  Cmat,  Ccurf:  tt 
Ci5ance:|?,  and  -g)pirttaai  Courr*  ^ 

3IuEtcc0  o£  iSeacc. 

The  power  of  the  court  of  chancery 
over  juitices  cf  the  pe  -ce  is  confined 
JTierely  to  tke  putting  them  in  commif- 
f]on,  and  cannot  punifii  them  for  male- 
behaviour,  which  is  the  province  of 
the  court  of  King's  Bench  QX\\^,Pag€  Z 

Vagrants  only,  and  not  perlons  of  rank 
are  within  the  ad  17  G.  i.e.  ^.  f  20» 
that  empowers  juftices  of  peace  to  take 
care  of  lunaticks.  52 


Mxi%    See  %ttv.i?-^tXy  Canons,  Con^ 

N  account  with  the  King  cati  be  in 
the  court  of  Exchequer  only  56 
F.  feifed  of  an  eilate  in  fee,  devifed  it  to 
his  wife  for  life,  and  after  her  death 
to  one  Hacon  to  fell,  and  in  the  firft 
place  to  pay  debts  and  legacies,  and 
the  reiidus  to  the  plaintilFs.  Haccn 
who  had  ai  bare  power  is  dead,  ^nd 
for  want  of  heirs  to  F.  the  eTtate  is 
efcheated  to  the  crovs/n.  The  bili  was 
brought  againfl  the  Attorney  General  oji 
behalf  of  the  cron^vn,  lo  ha<ve  the  nvill 
eflabl:Jh£d  and  efate  fold  ;  the  court 
Exchequer  m'ght  do  this,  as  it  is  a  court 
of  rei'enuey  but  it  cannot  he  decreed  he 
and  therefore  Lord  Chancelhr  difmiffed 
the  bill,  223 
The  father  of  I.  had  a  mortgage  in  fee 
on  Su-  Wiliiam  Perlcinsh  eftate,  w 
was  attainted  ;  the  fon  of  L,  broiTgh 
his  bill  to  foreclofe,  and  made  the  At 
torney  General  a  party;  the  cour 
wcuid  not  decree  a  foreclofure  again! 
the  crown,  but  direded  the  mortgage 
Ihould  hold  and  enjoy  till  the  crow 
thought  proper  to  redeem  the  eftate 

ibid. 

The  binding  force  of  ancient  canon 
over  laymen  was  derived  from  th 
fuprerae  legillative  power  being  vefte 
in  the  perfon  of  the  Emperor.  65 

In  England \t  is  far  otherwife,  where  t 
King  has  but  part  of  the  legiflatlv 
power.  ibl 
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Eaitp.  See  <£:anon&,  Cafe,  Con^io 
caiioit,  lIiiD:,5e,  Statutes,  and  ^ca 
tute  of  viiirtitc^mttH. 

Ever  iincethe  Reformation,  the  rule  has 
been,  that  when  any  oruinan-  es  hive 
been  made  to  bind  the  laity,  as  wel 
as  the  clergy,  in  maaers  merely  ec 
clefiaftical,  they  have  been  ei'he: 
crjaded  or  confirmed  by  parliament. 

Page  657 


lleitti-Soo^S.    See  dim  3la^J0. 

TH  E  Pra^ical  Regi/}er  in  Chnncoy 
is  not  a  book  of  authority,  but  it 
is  better  colleded  than  moil  of  the 
kind.  22 

llntBS.    See  Cont)cc?.tfo'a: 

No  new  laws  can  be  made  to  bind  rhe 
'  whole  p.eople,  but  by  the  King  wi'h 
the  advice  and  coalent  of  both  houfes 
of  psirruiijent,  and  by  their  united  au- 
thority. 654 

Every  man  may  be  Hild  to  be  party  to, 
and  the  c  .ni'Vnt  of  every  fubjeftis  in- 
Ciuded  in  an  ad  cf  parliament ;  but  in 
the  cafe  of  canons  m^uie  in  convoca- 
tion, anil  coniit  -r^i  '  vy  "le  crown  only, 
all  chefe  are  wanting,  except  the  royal 
alTenC.  Ihid. 

iLeafc0  anD  Col3enant0  ^mtvx.  See 
u^ider  ^^BiJ^tci  4£ui5umcnt,  'Cenaat 

The  court  of  Chancery  will  not  decree  a 
fpecitirk  performance  of  covenants  in 
d<".:in  an  J  chapter  leafes  of  a  long  Itand- 
ing,  but  will  be  left  to  their  remedy 
at  law.  44 
'"XefTees  lender  deans  and  chapters  prelerve 
the  iame  ciei'cr-ptions  in  their  leales 
lince,  as  th^^y  did  ber'ore  the  relirain- 
ing  itatutes,  for  fear -of  incurring  the 
penalties.  45 

JJ.  iV.  the  iail  life  in  a  biOiop's  leafe, 
agrees  with  C.  A"",  to  furrender  this 
leafe  on  a  promife  of  the  bilhop  of  Z*^. 


to  grant  a  T>ew  one  for  three  lives,  *viz^ 
for  R.  N'^i  life,  C  N.*s  life,  and  the 
fon  of  C  K-  and  in  confideraiion  of 
R.  N.^s  furrendering  the  old  leafe,  it 
was  agreed  the  ne  .v  one  ftjould  be  ia 
truft  fur  :he  infant  fon  of  C.  N,  The 
whole  nurchnfr  'nioney  noas  paid  hv  C.  iV. 
to  the  hifhopt  but  the  ^e;;ai  eltace  was 
f^rante-.i  in  rhe  new  leale  to  R  N.  and 
h.s  heirs,  during  his  own  life  and  the 
lives  of  C  A^,  and  his  wife.  C.  AT, 
after  rhe  death  of  R.  N.  took  upon 
him  to  difpoleofit.  R.  N.hy  a.  deed- 
piu.  •iated  the  day  after  the  leafe  de- 
clares his  intention  to  be,  that  C.  A^, 
and  his  ihould  after  hL>  deceaf* 
hold  to  ihem  and  their  heirs  during 
th?  remainder  of  the  term  ;  Lo?-J 
Hnnli^-chh-U  R.  N.  had  a  valuable 
ih^re  in  die  con«ide:  aiion  of  the  new 
leale,  having  given  ao  his  interefi  ia 
the  old,  and  that  having  ;-i  right  to  de- 
clare the  rralr,  C.N',  hs.^  his  life  only 
2n  thr  hnfe    ^  P<^g>^  74 

A  l?fi'  "  for  II  year*  at  140/-  rent,  who 
had  v:ovM!iriiu?d  for  nimleif,  his  ■^•xecu- 
tor^  aa  -  adminillr.HtorSi  bur  not  I'JJtg^s, 
icv,.'.  v/culd  nor  without  cne  Iffior's 
confr  n'  aihgn  over  rhe  leafe,  becomes 
a  bankrupt  ;  H,  the  affignee  und«r  ^hs 
co^n-niiiL^n,  enters  Oil  the  farm,  felU 
off  rne  rrop  and  iiock,  pays  the  S^li- 
chaslmai  rent  for  i/j'^s  and  the  day 
before  the  next  rcni-day  alhgns  over 
the  leafe  to  R.  The  leiTor  br.  tight  4 
bin  to  obliQ;e  //.  to  ket-p  the  leafe  du- 
ring the  term.  It  appearing  in  proof 
that  never  ploagiied  or  fowed  the 
land,  never  relided  on  the  farm,  bat 
occupied  it  rather  as  an  agent.  Lord 
Hnr  dw  I  eke  tiM'i^  to  be  a  fraudulent 
tranfadlion  between  H.  and  R.  and 
decreed  H.  to  anivver  the  half-year's 
rent  due  at  Lady-day  1740,  and  the 
alignment  to  be  fet  afide.  219 

Obiervations  on  covenants  and  provifoes 
in  ieafes  uot  to  alhgn.  <^c.    note  z. 

^  ibid. 

The  whole  no  nine  pccncc  for  a  leafe  to  a 
tenant  to  prevent  his  ploughing  upoli 
pallare  ground  (hail  be  paid,  and  not 
at  the  rate  of  5  /.  per  cent,  only  on  the 
rent  referved,  for  the  intention  of  it  is 
to  give  the  landlord  four?  compenfa- 
tion  for  the  damage  he  has  fultained 
from  the  nature  of  his  laiui  being  al- 
tered. 239 

after 
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B.  after  making  his  will,  furrenders  the 
college^  ieaies  he  had  devifeu  by  the 
will,  and  accepts  two  new  leales,  and 
pays  a  large  fine;  the  iaft  was  not 
feal^d  with  the  college  feal  till  after 
the  death  of  the  teftator.  Lord  Hard- 
'wk'ke  decreed  that  the  Icafe  adiially  re- 
mined  after  the  devije  of  it,  ^uias  a  re- 
*vocat'wn  of  that  devife^  oiherwije  as  to 
the  'leafe  not  perfected  for  want  of  the 
college  feal.  Page  593 

Where  a  tellator  expre^es  himfeU  in  the 
prefent  tenfe,  it  relates  to  what  is  in 
being  at  the  time  of  making  th*  will. 

597 

|f  a  teftatjor  who  had  devifed  an  eiUte 
for  lives  lurrenders  it  afterwards,  and 
takes  a  new  leafe,  i:  is  a  revocaticn. 

ibid. 

^  dcvife  of  a  leafe,  and  of  the  right  of 
renewal,  carries  both  the  leafe  and  the 
right.  ^  598 

Where  a  teftator  fays,  I  give  all  my  eftate, 
right  and  intcreft  I  fhall  have  to  come 
in  a  college  leafe  at  the  time  of  my 
death,  though  renewed  afier  the  will, 
it  pafTes  notwithilanding.  599 

^  republication  ot  the  will  would  not 
have  altti  cd  the  cafe,  becaufe  the  very 
;hing  itfelf  was  intirely  annilattd. 

i6id, 

ILcgapj  antJ  ^Legatees.  See  C^ccutoj 
anD  BtsnuniCifcato?,  iRcilruaits  on 

>)ocati0u  of  a  mdU 

A  legacy  does  not  veft  in  the  legatee 
till  the  sfient  oi'  the  executor,  77 

Where  a  legacy  is  a  cha  ge  upi-n  perfonal 
eftate,  this  court  will  fet  aparc  a  fufh- 
cient  fum  to  anfwer  it,  though  not  ini- 
mediately  payable.  58 

Where  there  are  two  executors,  and  a  le- 
gacy is  left  to  one  for  mournipg  for 
himfelf,  his  wife  and  children,  he  is 
not  excluded,  but  fhall  have  a  moiety 
of  the  refidue  notwithllanding.  222 

Where  a  hril  will  charges  real  eitate  with 
legacies,  and  by  a  fecond  there  are  ge- 
neral pecuniary  ones,  though  not  ex- 
ecuted in  form,  yet  the  latter  legacies 
v^ill  be  equally  a  charge  upon  the 
land.  276 

The  pcrfonal  eftate  veils  in  the  executor, 
and  no  legacy  can  come  out  of  it  with- 
out his  confent*  59^ 


As  long  as  the  fund  itfelF  exlils  upon 
which  a  legacy  is  charged,  though  it 
devolves  either  upon  the  heir  or  execu- 
tor, yet  they  take  it  fubjcd  to  ti^e 
charge.  Page  66^ 

^pccfttc  ^legacies.   See  3(rets  mar* 
l^alleD^  &c.  Ham. 

General  pecuniary  legatees  are  to  be  pre- 
ferred to  an  heir  at  law",  afortio7'i  a 
fpecinc  legatee  of  land ;  for  it  is  a  rule 
of  lav/,  that  every  uevifee  is  in  nature 
of  a  purchafer.  /^^j 

Where  the  fame  fpecifick  thing  is  given 
by  two  codicils,  it  can  only  be  confi- 
dered  as  a  repetition.  The  faire  rule 
as  to  legacies  of  the  like  fum,  or  of 
the  like  quantities  or  tbingb,  though 
given  in  difierent  writings,  unlefs  it 
can  be  fhewn  it  was  the  teilator's  in- 
tention to  make  them  adduions.  636 

Legacies  of  greater  fum.s,  values  or  quan- 
tities, given  by  a  lait  than  by  a  firit  co^ 
dicil,  are  not  additional,  but  aug- 
mented ones.  Ibid, 

Legacies  of  lefs  fums  or  quantities,  or 
values,  given  by  the  iail  than  by  the 
frll  codicil,  are  not  additional,  but 
ademptions,  or  diminutions /)ro  ta?ii(>» 

ibid. 

Where  another  legacy  is  given  for  the 
fame  caufe,  though  in  diherent  indru- 
meuts,  there  fhall  not  be  a  double  le- 
gacy, ^  ^64^ 

Tht^  gilt  of  the  refidue  which  is  tot  idem 
'verbis  the  larnein  the  (irti  and  m  urth 
todici.,  makes  it  manilelt  the  teita.rix 
inttnatd  to  fubiiituie  one  in  the  piace 
of  the  oiher.  ibid^ 


A  teftator  gives  part  of  his  Hock  in  trade 
to  K.  T.  provide  d  he  attains  2  ! ,  but  if 
he  dies  before  21,  reuiainder  over  to 
the  plaintifis ;  he  died  before  thai  age  ; 
the  admmiltrator  of  R.  T.  is  not  iniuied 
to  ihe  intermediate  profiis  fjom  'he  cef- 
tator's  to  the  infant*,  death.  41 

Thomas  Condon  by  his  will  gives  to  each  of 
his  two  daughters  Ijabella  and  Dtana^ 
I  coo/,  to  be  raifed  and  paid  to  tnenx 
immediately  after  the  deceafe  of  his  wife 
out  of  the  rentSj  Csfc,  of  his  manors. 


1  \\i 
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13 c,  in  Torliph  e,  or  by  fale  or  .mor  gage 
with  interell  aftt-r  he  rape  o  6/.  per 
cent. from  the  dectnfe  ofmy/'-wife  uruil  the 
jfaid  fums  fliall  be  Ju^y  paid  to  my 
'daughtfrs,  or  the})  ■^rJpeSlve  extcut^rs, 
adiiiijiijirators  or  aj/is/ns  ;  and  a  calf? 
either  of.his  faid  daug:  ■  >  aied  bet''»re 
him,  then  the  furvivor,  r  execiuc/rs, 
^c.  w-is  lo  receive  ail  the  funis  b«=->.  -e 
devifed  cjtof  his  faid  lann  hr>  r  • 
and  the  pa.  r  of  the  dau^h  er  )•  J 
ihaJI  not  ceale  or  unk  )n;o  the  eli  ;.'<  , 
for  the  bencjfit o'  my  heir,  but  /hdll  re- 
main and  ce  railed  for  the  "beneiit  of 
my  furviving  daughter.  Pc!,  e  \  27 
irhe  teilator  dit'd,  and  left  only  (jn 
and  two  daughters,  Jfahella  ax\d  Diane?; 
Sifter  his  death  Diana  married  Sir 
JVilUam  Loivthcr,  and  died  in  I736. 
Afine  the  mother  died  in  the  year  fol- 
lowing ;  the  hufti.ind  l-rings  the  biil 
to  have  the  fum  of  icoo/.  raifsd  .ut 
of  the  eilate  charged  :  Lord  Hard- 
<u;/V>^fr  was  of  opinion  the  1000/.  ought 
to  be  raifed.  1  z8 

t  has  been  derermined  where  a  legacy 
upon  land  depends  on  two  contingen- 
cies, tliough  one  them  doth  not  hiip- 
pen  the  legacy  fhali  be  raifed.  Where 
the  pollponing  the  rime  of  payment  of 
■  a  legacy  has  been  ovying  to  tiic  cir- 
cumilances  of  the  te'tator's  eltate,  and 
not  to  the  circumilauces  of  the  lega- 
tees, that  is  not  fo  icion^  a  cafe  for  a 
Jepacy's  finking  into  the  eftate,  as 
where  the  poitponing  the  payment  of 
it  has  appeared  to  have  arifen  from 
circumllances  on  the  part  of  the  le- 
gatee. Hid. 
All  inference  may  be  drawn  in  the  plain- 
tiff's favour  from  the  direction  that  the 
legacy  fliall  be  paid  to  the  daughters, 
V  or  their  rcfpedi  ^^e  cxecuiGrs^  adinlnijirators 
and  nffigns.  ibid. 
^.H.  devifes  copyhold  lands  he  had  fur- 
rendred  to  the  ufe  of  his  will,  to  his 
wife  for  life,  and  af  i.er  his  deceafe  to  his 
fon  Stephen^  till  the  deiendant  his 
grand fon  attained  the  age  of  23,  and 
as  foon  as  he  attained  that  age  gives 
it  to  him  and  his  heirs,  on  condition 
that  he  pays  Elizabeth  Hancock  60  /. 
within  two  years  atter  he  attains  23, 
and  in  default  of  payment  of  the  60/. 
then  the  tefta tor  gave  ^//Wi^^t^/^i^^T:/-;- 
cock.  a.  power  to  enter  and  receive  the 
feats  till  the  60/.  was  paid.  507 


The  teftator  died  foon  after  making  Via 
will;  E'i'zahcr^A  Hancock  mairicd  tbc 
plaintiff,  and  lived  till  the  oefendant 
attained  his  a^e  of  23,  but  died  within 
2  years  after  he  attained  that  age.  Lord 
Hard-Vicke  decreed  he  60/.  to  be 
rai'ed  out  of  the  co^^y  hold  iands,  and 
to  be  paid  to  the  plaintiff.     rage  507 


AlaHmcnt  and  refunding  of  Legacies, 

^ V  he  e  a  e^ac  v  i>  given  to  an  executor 
generaiiy,  1  ;r  his  ..are  and  pains,  it 
r/.ak  Si  no  difference  ;  lor  if  there  is  a 
tic'ii.  tr  '1  y  :  f  allies,  he  mall  abate  in 
propcriion  with  the  other  legatees. 

171 


In  ivhat  crfes  a  legacy  fpall  or  /hall  rot 
a  fytis  ad  071  oj  a  delt  or  cthtr  demand 
on  the  tt./ialor*s  efiates.     See  ^atJiS- 

by  a  coclicll,  without  any  date,  gives 
1000/.  a  pic:„e  to  h'lary  iiwdi  Sarah  P^o- 
hins  ;  and  if  cither  die  before  tneir  le- 
gacies are  p.^id,  the  whole  to  the  lur- 
v.vor:  each  of  the  h^gncies  directed  to 
remain  in  the  cxecutor\i  bancs  liil  le- 
gatees attain  21.  S.  aiterwiirds  enters  ' 
into  two  bonds,  one  to  and  ano- 
ther to  Sarah,  reciting  he  was  defiroiis 
to  provide  for  their  maintenance  ;  each 
of  the  bends  Avcre  in  the  penalty  of 
4000/.  for  fecuring  zooo /.  provided 
they  marry  in  his  Jife-time,  with  his 
conient,  or  in  cafe  they  furvive  hini. 
As  the  principal  fums  given  by  the 
bonds  are  upon  two  contingencies, 
they  ought  not  to  be  confideied  as  a 
fatisfacUon  of  the  legacies  under  the 
codicil.  Ag\ 

A  legacy  to  a  daughter  under  the  will  cf 
her  father,  was  held  to  be  fatisiled  hj 
his  giving  lier  a  marriage  portion  af- 
terwards. 453 

A  legacy  left  to  a  creditor  is  a  faiisfac- 
tioa,  if  it  is  equal  or  exceeds  the  debt ; 
otherwxfe  if  given  upOI^  a  condngen- 

493 
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Surplus  ami  Hefid'jary  Legatee.  See 

ciitci  (ball  be  out^  a  CruUee  fsj  t^e 

It  is  r  tied,  that  W'lere  a  legacy  is 
given  to  an  executor  for  his  care  and 
pains,  he  is,  as  to  the  refidue,  a  truf- 
tee  only  for  the  next  of  kin.    Page  4.6 


Ademption  of  a  Legacy.  See 

^letters*  See  ^I5cofe0,  £^erc^}ant0^ 

The  lofing  letters,  which  when  written 
were  not  material,  though  thev  may 
bec(>me  To  a  Tier  wards,  is  no  refledlion 
upon  a  party.  75 

-A  fccond  hufoand  having,  by  letters  in 
his  life  time,  declared  he  was  willing 
the  daughter  of  his  wife  fhould  have 
her  mother's  whole  foriune  ;  thefe 
letters,  a?  he  is  dead,  are  not  to  be 
taken  as  a  bare  hint,  hut  an  appro- 
pria.ion  of  the  fortune  l"or  the  benefit 
of  tiTe  daughter.  181 

|f  a  hu'band  indorfi:s  a  note  given  to  hi-ji 
by  the  vv)fe,  as  between  him  and  the 
indorfee,  it  is  good.  ihid. 


El'bcl.    See  Contempt. 

Whether  a  libel  be  public  of  private,  the 
method  is  to  proceed  at  law  ;  and  this 
court  has  no  cogr;izance  of  ir,  unlefs 
it  is  in  the  cafe  of  a  contempt,  where 
it  is  an  abufe  of  their  proceeding?^. 

Prlncing  /7;///W  letters  will  not  protect  a 
libeller,"  for  that  objection  hiis  been 
long  got  over.  470 

Calling  a  perfon  an  affidavit  man  is  li- 
bellous, for  it  means  a  nKm  who  is 
ready  to  fwrar  on  all  occafions,  with- 
out any  conufance  of  the  fad.       47  i 

Printing  a  brief  before  the  cauTe  comes 
on  is  a  contempt,  as  it  is  prejudicing 
the  world  with  regard  to  the  merits. 

,472 

If  a  printer  prints  anything  that  is  libel- 
lous, it  is  no  excufe  to  fay,  that  he 
had  no  knowledge  of  the  contents. 

ibid. 


It  is  a  mitigation  of  the  printer's  offence 
if  he  will  difcover  the  perfon  who 
brought  the  libel  to  him.     Page  ^.-/z 

Jltmftation  of  Ccrms  foj  ^cars. 
3ee  this  title  ^HiUev  CSate  fo?  ^ears. 


3!^fmitatfoit.   See  Statute  of  JLfmi'ta- 


ILfmftatfon  of  Cdates, 
CClates. 


See  fSerConal 


There  is  no  authority  can  be  produced 
where  it  has  been  held,  that  a  limita 
tion  of  perfonal  eliate  ihall  be  confin- 
ed to  a  dying  without  iflue  living  ai 
the  death  of  the  Jirji  taker.  314 

If  the  court  fliou'd  admit  of  a  diftin(5\ion 
between  chattels  real  and  perfonal,  it 
wouiaintroduceconfuiion.  ihij, 

ilontoit^  See  Ctidotii  cf  ILonuow. 


A  perfon's  keeping  a  commiflion  of  lu- 
nacy by  him  for  fevpral  years,  with 
out  putting  itjnto  execution,  is  a  con- 
tempt of  the"  court,  and  will  be  dif- 
charged  with  cofts.  52 

The  rules  of  judging  here,  and  at  law, 
in  cafes  of  infanity,   are  the  lame. 

327 

A  comnraitee  of  a  iunatick's  real  ellate 
may  cut  down  timb;  r  lor  rep^iirs.  407 

An  iiu]U!fnii)n  of  luna  y  is  aiway.«  ad 
mi  led  ro  be  read,  but  is  not  conclu- 
five  evidi-nce,  Jor  )cu  nay  tjaverleit 

412 

Where,  be^nrc  an  inquifjrion  of  lunacy 
a  pericn  w^iso  was  Juund  a  lunatick 
haS  made  a  puriliaie,  with  the  appro- 
bation of  his  only  lun  j  the  court  will 
not  ch<ingi^  the  dilpolJiion  that  haj 
been  made  oi  this  fum  of  nioney  ;  bul 
the  purchate  will  Itai-d.  ibid^ 

The  court  have  abovved  part  of  a  luna-  ij^j 
tick's  perfonal  eitate  to  be  laid  out  in 
repairs,  ana  even  upon  impr ovtnients 
Of  his  real  eitate.  414 

After  the  cour:  of  wards  was  taken  away 
by  ad  of  parliament,  the  jurildiciioni 
over  lunatitks  and  idiots  revert<^d  back 
to  the  court  of  chancery,  to  whom  it 
originally  belonged.  553 
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See  150111)05  ^arcn  ant)  fzmz^  |^o?- 
tiono. 

THE  court,  upon  applica- 
tions, may  allow  maintenance  for 
an  infant,  where  no  caufe  is  depend- 
ing. ^  P^{/<f3i5 
It  is  at  the  peril  of  a  guardian  in  focage, 
what  he  applies  for  maintenance,  ibid. 
The  convenience  in  thefe  applications  is 
the  inducement  to  perfons  of  worth  to 
accept  of  the  guardianfhip,  where  chey 
have  the  fandtion  of  this  court  for  every 
thing  they  do  on  account  of  mainte- 
nance. 316 
There  being  a  borrowing  and  a  lending 
in  the  cafe  of  a  mortgage,  the  rea! 
eAate  is  confidered  only  as  a  pledge, 
and  the  perfonal  is  liable  in  the  firit 
place  ;  but  this  rule  has  never  been 
carried  fo  far  as  to  extend  it  to  a  pro- 
,  vifion  in  a  fectlement  charged  on  real 
eilate  for  maintenance  for  a  child  du- 
ring her  minority.  444 
The  court,  in  the  cafe  of  an  elder  bro- 
ther, will  dired  the  mafier  to  make  a 
large  provifion  for  him,  that  he  may 
be  enabled,  as  the  head  of  the  family, 
and  the  houfckeeper,  to  maintain  the 
younger.  447 


;^ancjs.  See  C^JtHence. 
^avtiaje  See  under  fcvon  auU  iPeme, 

rinfJC,  fee  under  ^^^cetUCllt,  S^VUi* 

tee,  2Debt0,  CrcDito?  auD  2Dcb:cj. 

This  court  will  not  judge  according  to 
ftri^t  rules  of  law,  on  a  gift  of  land 
c  an  J  I  matrimonii  prcclocuti.  202 

If  a  perfon  who  makes  addtefies  on  a  view 
of  marriage,  and  a  reafbnable  expec- 

'  tation  of  iuccefs,  gives  prefents,  and 
the  lady  deceives  him  afterwards,  the 
■  prefents  ought  to  be  returned,  or  the 
value  of  them  allowed.  409 
But  where  made  to  introduce  a  perfon 
only  to  a  woman's  acquaintance,  he 

^~  is  looked  upon  in  the  light  of  an  ad- 
venturer ;  and  if  he  lofes  by  the  at- 

'     tempt,  mufl  take  it  for  his  pains,  ef- 

>  peciaily  where  there  is  a  difproportion 
between  the  lady's  fortune  and  his. 

ihid. 

Vol.  U, 


E,  B.  by  an  agreement  made  on  her  fa- 
th-'.r  and  m'/ther'f  marriage,  was  in- 
titled  to  6000/,  Mr.^,  jull  before  his 
marriage,  fjgned  a  paper,  whereby  he 
agreed  that  eve  y  thing  v/hich  fhould 
come  to  EUzahethhy  hei- father'?  death, 
fhould  go'  to  them  for  their  refpedive 
lives,  and  after  the  death  of  tne  fur- 
vivor,  to  the  heirs  of  the  body  of  Eli'Z' 
ahefh  by  him  begotjten  :  The  quejlion 
was,  v,'hether  this  agreement  {hou!d 
be  carried  into  execution  for  the  bene- 
fit of  the  eldell  fon,  or  on  his  being 
intitled  to  a  very  great  eftate  under 
the  grandfather's  will, and  B.h  younger 
children  having  no  provifion,  the  court 
would  conltrue  the  paper  fo,  that  the 
whole  fhould  go  to  them,  or  a  provi- 
ficn,  at  leart,  made  for  them  out  of 
this  fund :  As  this  was  a  limitation 
to  the  heirs  of  the  wife,  it  veiled  in 
her  only  ;  and  the  hui'band  confenr- 
ing.  Lord  i/^r^j'ty/V/^^' decreed  the  6oco/. 
to  be  fettled  on  her  younger  children. 

Page  474 

A  fettlement  after  marriage  is  good, 
where  the  hulband  was  not  indebted  at 
the  time,  and  the  wife,  when  married, 
an  inf^^nt.  520 

Neither  the  hufband,  nor  a  perfon  fland- 
ing  in  his  place,  can  have  the  wife's 
fortune,  without  making  a  provifion. 

ibidt 

P^ejlraints  on  Marriage.    See  ^OjfCl'tUVC. 

A  father  by  his  will  fays,  I  give  the  fum 
of  1000/.  to  my  only  daughter  il/,  G. 
to  be  paid  her  at  2  i ,  or  day  of  mar- 
riage, provided  flie  marry  with  the 
confept  of  my  executors;  but  in  cafe 
ihe  di^s  before  the  money  bovOme  pay- 
able on  the  conditions  aforefaid,  then 
I  give  the  laid  icoo/.  equally  between 
my  two  younger  fons,  and  appoints 
four  executo.'-s.  16 

M.  G.  married  contrary  to  the  dirc£lio, 
of  her  father's  will,  but  all  ihe  execu- 
tors were  dead  before  the  marriage  : 
ilf.  G.  held  to  be  in  tilled  to  the  1000/. 
under  her  father's  will  notwithiland- 
ing  the  death  of  the  perfons  whole 
con  fen  t  was  neceffary  1 
riage  being  an  exv,ule 

A  mother  by  her  will  f.. 

daughter  M.  G.  Ihj.ll  marry  betore  ihe 
is  21,  without  the  ccnfeni  oi  my  ex- 
^  ^  ewu;or, 


-  -:.e  m.ir- 

ii-ic/, 
ill  cafe  my 
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ecutor,  imdler  liIs  band  firft  obtained, 
that  then  Jhc  Jh all  not  be  hititled  to  any 
part  of  the  legacies  as  I  have  herein  left: 
hci%  but  that  whole  ffiare  fhail  be  di- 
vided amoogil  my  Tons ;  and  appoint- 
ed J\  G.  to  be  her  Tole  executor.  P.  i6 
The  executor  renounced  the  executor- 
ihip  in  the  nioft  formal  manner,  in 
the  ectjeriafiical  court ;  and  on  his  re- 
nouncing, T.  took  out  acrrjiniltration 
to  the  mother,  with  the  will  annexed. 

!7 

M-  married  without  theconfent  of  the 
executor,  or  adminiftrator  :  The  mar- 
ringe  is  a  breach  of  the  condition,  and 
the  portion  forfeited,  for  the  word  exe- 
cutor is  defcriptive  of  every  perfon 
who  Hiall  be  adminiftrator,  being  a 
power  not  annexed  to  the  office  of 
~  executor,  but  independent  from  the 
reft  of  his  duty  as  executor.  1 8 

gives  2CGO  /.  to  J^nes  his  daughter, 
payable  at  her  age  of  21,  or  marriage, 
if  ilie  marries  with  the  confent  of  his 
executors ;  provided  if  either  of  the 
legatees  die  before  their  legacies  be- 
come payable,  fuch  legacy  to  be  di- 
\'ided  between  the  furvivor  of  her  bro- 
ther and  fifters.  Jgnes  married  at  15, 
Vvithout  the  confent  of  the  executors. 
Mr;  J'jllice  Pa?L'r  held  it  to  be  a  de- 
vife  tn  terroreniy  and  that  the  legacy  is 
vcfted,  as  marriage,  one  of  the  con- 
tingencies, has  happened.  184 

Whether  ^condition  be  precedent  or  fub- 
fequent,  if  in  reftraint  of  marriage, 
the  court  havp  always  put  a  favourable 
conftrudlioH  upon  them,  to  prevent 
a  forfeiture.  26 1 

Where  there  is  no  objealon  to  the  per- 
fon qr  eftate  of  the  gentleman  who 
propofes,  and  the  young  lady  is  her- 
jeU  inclined  to  the  match,  truftees 
fhould  confider  thcmfelves  in  the  light 
of  a  parent,  and  readily  come  into  a 
confent.  ihid. 

T^rultees  faying  in  a  \^iieT ^  ive  fiall  he 
obliged  to  confent y  for  the  h ap pine fs  of 
the  lady,  will  be  conftrued  a  prefent 
confent.  265 

|n  what  cafes  the  court  will  difpenfe  v/itli 
the  want  of  circumllances  in  the  per- 
formance of  conditions  in  reftraint  of 
marriage.  264  note  i 

j^j^n  executor  bringj  a  bill  for  the  difco- 
very  of  the  defendant's  marriage,  who 
femurs,  for  that  if  (he  was  to  diKo- 


ver  what  is  alked,  it  would  be  a  for- 
feiture of  her  legacy  of  1500/.  as  it 
is  given  conditionally  if  fte  marries 
with  the  confent  of  the  truftees  under 
the  Vv ill.  Lord  Hardwicke  alloived  the 
demurrer  as  jhe  cannot  an/zver  to  the 
marriage  iviihout  Jhewing  at  the  fame 
time  it  nvas  againft  confent.  P<-T-g^  392 
A  hufband  by  will  gave  an  eftate  to  his 
wife  whilft  fhe  continued  a  v;idow, 
with  a  limitation  over  to  another,  in 
cafe  of  her  fecond  marriage;  the  re- 
mainder-mar; brought  a  bill  for  the 
difcov?>ry  of  the  fecond  marriage,  and 
fhe  demurred,  as  fubjefting  her  to  a 
forfeiture.  Lord  Talhot  over-ruled  the 
demurrer  i  as,  it  'war  not  a  condition  ^  hut 
a  limitation  over  of  an  efate,  and  there- 
fore cQtdd  not  properly  be  called  a  forfeiture, 

393 

^aSer  Itt  Cliaiicerv.   See  %tttmXy 

Where  a  caufe  is  referred  to  a  Maftcr  to 
take  an  account,  the  court  looks  on 
the  reference  as  a  fubfequent  proceed-^ 
ing  beyond  the  bill  and  anfwer,  and 
will  difmifs  the  bill  with  cofts  to  be 
taxed.  287 

It  being  referred  to  a  Mailer  to  take  a;n 
account  between^  a  mortgagor  and 
mortgagee  under  a  bill  of  foreclofure, 
his  report  was  confirmed  in  the  year 
1736.  Lord  Hardwic^e  difmilled  the 
defendant's  petition  for  a  bill  of  re- 
vieiv,  as  it  appeared  the  defendant's 
agent,  attorney  and  folicitor,  attended 
the  fettling  the  account  on  his  behalf 
before  the  Mailer,  which  bound  the 
party.  ^  533 

Where  the  fum  is  large,  and  the  mort- 
gagee is  forced  to  enter  on  the  eftate, 
he  fubjeds  himfelf  to  an  account,  but 
the  mafter  is  not  obliged  for  a  fmall 
exceed  of  intereft  to  apply  it  to  finlc 
the  principal,  nor  is  it  an  invariable 
rule,  that  in  taking  fuch  accounts,  he 
mull  make  annual  refts.  53^^ 

upon  exceptions  to  a  Mafter's  report  yon 
cannot  read  affidavits  made  fubfequent 
to  it,  notwithftanding  the  affidavits  of 
the  ad  vcrfe  party  were  filed  but  the 
evening  befor|p  the  report.  21 
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A  Mil  rcferre'l  to  a  Mader  for  imperti- 
nence, he  reports  it  pertinent;  the 
defendant  excepts  generally,  without 
fpecifying  the  parts  of  the  bill  which 
are  impertinent  ;  the  objeclion  was 
over-ruled,  as  being  irregular  ;  for 
though  the  exception  was  taken  in  fo 
general  a  manner,  the  party  may  go 
upon  it,  without  pointing  out  parti- 
cular pafTages.  Page  iSz 
Where  the  error  in  a  Matter's  report  is 
owing  to  a  party's  not  laying  a  mate- 
rial pi?ce  of  evidence  before  him,  the 
court  will  not  direit  him  to  review  his 
report  upon  any  o:hcr  terms  than  the 
exceptant's  giving    up    his  depofit. 

408 

A  Mafter  in  taking  an  account  may 
^ate  fpecial  matter,  though  he  has  no 
exprefs  diredlion  from  the  decree  to 
doit.  621 


Aj:im.   See  Spiritual  Court,  ^ta= 

tUtC0. 


Whei'e  theecclefiaftical  cenfuresand  tem- 
poral punifhment  are  both  levied  againll 
the  identical  offence,  the  rule  oi  nemo 
his  pvniri  debet  pro  eodem  deliBo^  is  ftrong 
againil  allowing  a  double  proceeding 

672 

^^erci^ants.  See  ^Demurrer,  ^ttKt\xit 
of  limitations^  Sii'&^%  auD  ^^jin- 

A  point  which  materially  concerns  the 
merchants  in  general,  will  induce  the 
court  to  continue  an  injuntlion.    2  29 

A  merchant's  copy  book  of  letters  has 
been  allowed  to  be  read,  where  a  per- 
fon  who  has  the  original  letters  refufes 
to  produce  them.  611 

Tranfatlions  with  a  foreign  prince  and 
his  government,  do  not  concern  the 
trade  of  merchandize.  612 

A  letter  of  attorney  from  one  merchant 
•  to  another,  to  get  in  debts,  will  not 
make  the  perfon  io  deputed  a  merchant 
within  the  exception  of  21  Jnc.  i. 

613 


Amines,    See  ^urcbafe,  ^3urcl;arcr, 
anD  purcbafe-iTf^onct?. 

Where  the  crown  has  only  a  bare  refer- 
vation  of  royal  mines,  they  cannot 
grant  a  licence  to  any  perfon  to  come 
upon  another  man's  eftate,  and  fcarch 
for  fuch  mines;  biit  when  mines  are 
once  opened,  they  can  reftrain  tlie 
owner  of  the  foil  from  working  them, 
and  can  either  work  the  mines  them- 
felves,  or  grant  a  licenfe  for  others  to 
work  them.  Page  20 

If  a  perfon  has  only  threatened  to  pea 
mines,  a  plaintiff  may  certainly  come 
into  this  court  to  rellrain  a  defendant 
from  doing  it.  1^2 

:£9iGaUc0.   See  Baton  ant)  :f  emc. 
113ouD  oi  ilDblfgati'on. 

Miftakes  and  mifapprehenfions  in  the 
drawers  of  deeds  are  as  much  a  head 
of  relief  as  fraud  and  impofition.  203 

The  inattention  or  laches  of  a  married 
woman,  cannot  hurt  her  right.  545 

i^^ODUS.    See  Cities. 

A  modus  to  take  part  of  the  tithes  for  the 
whole  has  always  been  held  a  void 
cullom.  138  • 

lionet?.  See  5DctJi'fc,        under  CStl'li, 

meal  CCatc. 

Where  money  agreed  to  be  laid  out  in 
lands  fliall  be  taken  as  land.  307 

3000/.  was  vefted  in  truftees  for  the  pur- 
pofes  following,  tv^.  2000/.  thereof 
to  be  paid  to  the  eldeft  fon,  and  1000  /. 
for  the  benefit  of  the  younger  chil- 
dren, and  agreed  under  articles  be- 
fore marriage  the  3000/.  (hould  be 
laid  out  in  land,  and  the  edate  fo  pur- 
chafed  fliall  be  to  the  fame  ufes,  £s^r. 
and  fubjedl  to  the  fame  conditions, 
which  are  declared    concerning  the 
3  coo/.     Decreed  tb.U  the  lands  Jh  all  he 
taken  as  money\  the  laying  it  out  upon 
real  eflate  being  merely  io  make  the  fund 
for  the  benefit  of  the  cbddren  more  per- 
jnanent  and  fecure.  18S 
Mr.  D.  on  his  marriage  with  Mrs.  D. 
covenanted  that  his  heirs,  \£c.  ihould 
X  X  z  lay 
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lay  out  20,000/.  in  the  purchaie  of 
lands  to  the  rollowing  ufes ;  to  hirn- 
iclf  for  life,  then  to  the  intent  his. wife 
fhoulJ  receive  800/.  a  year  for  her 
life  as  her  jointure,  then  to  his  firft 
and  other  fons  in  tail  male,  with  re 
mainder  to  his  own  right  heirs.    P age 

452 

Mr. />.  died  in  1723,  without  laying 
out.  the  20,coo/.  in  a  purchafe,  or 
leaving  a:iy  iiTue :  his  heirs  at  law 
were  B.  his  filler,  married  to  M-.  S. 
and  the  plaintilF  his  nephew  by  ano- 
ther filter;  Mr./),  was  a  freeman  of 
London,  and  his  widow  became  inti- 
tled  to  one  moiety  of  that,  and  B.  and 
liis  wife  and  the  plaintiff  to  the  other 
moiety.  Articles  of  agreement  were 
entered  into  between  the  next  of  kin 
and  the  widow,  whereia  it  was  cove- 
nanted, that  20, coo/.  South/en  an 
Euities  fnould  be  transferred  to  truf- 
tees,  who  fliould  fell  them,  and  lay 
the  money  out  in  land,  and  fettle  it 
to  the  fame  ufes  as  were  in  the  former 
articles;  the  annuities  were  aingned 
to  truftees  accordingly.  Mrs.  B.  died, 
whereby  the  plaintiff  became  intided 
as  heir  to  all  the  real  eilate;  but  Mr. 
B.  contended,  that  the  fablequent  ar- 
ticles had  turned  the  money  realized 
by  the  former  into  perfonal  eftate 
again,  and  that  thereupon  he  became 
intitled  to  his  wife's  ihare  as  her  ad- 
;i)inii'lrator.  Lord  Hard^vicke  of  opi- 
nion the  -iv'fe  ivas  not  cap  able  of  chang- 
ing the  nature  of  her  cfate  by  articles, 
hecaufe  under  coverture  and  unable  to  con- 
traa,  45^ 
Before  the  wife  could  m  this  cafe  have  al- 
tered the  property  or  coiirfe  of  dcfcent 
the  money  muft  have  been  invelied  in 
land,  and  there  Ihe  might  have  levied 
a  fine  of  it,  and  given  ic  to  her  huf 
band;  or  upon  coming  into  court  and 
confcnting  to  take  th'^s  money  as  per- 
fonal eftate,  and  being  examined  as 
to  fuch  confcnt,  it  binds  the  money 
articled  to  be  kid  out  in  land  as  much 
as  a  fine  at  law  would  the  land,  and 
ihe  might  difpofe  of  it  to  her  hulband. 

453 

At  law  money  fo  articled  to  be  laid  out 
'   in  land  is  confid'-red  barely  as  money, 
till  an  adual  invelliture;  and  equity 
alone  views  it  in  the  light  of  real 
fibitc   ^ftd  therefore  this  court  can 


a£l  upon  it,  as  its  own  creature,  and 
do  what  a  fine  at  common  law  can 
upon  land.  1-age  453 

Lord  HardiDicRe  of  opinion  the  nrtieles 
in  1724  do  noi  import  anv  variation 
of  thip  efiate  frotri  reai  to  perfonai,  for 
it  being  agreed  the  20  000/,  O,ould 
be  tran'^ferred  to  ti-uiU-es  o  buy  land, 


to  be  fettlec 


the  Ln: 


in  the  articles  of  17' 9.  ''  rre  is  no 
doubt  but  rh:,>  nionev  is  ro  be  ccnfi- 
dered  as  r°a'izpd^  and  ca^^  -irticles  have 
made  no  converfion  of  the  rifa?  -  f  om 
real  to  perfonal.  ^c^. 
The  whole„  produce  of  the  20,000/. 
^cz^/^  y^rt  annuities  is  to  he  'aid  our, 
v/hen  fold,  in  the  purc*'afe  or  'and, 
and  not  20,gooA  in  inoney  onjy,  as 
all  the  p?irties  who  nad  any  intereit  in 
the  peilonai  eliate  of  U  agreed  they 
fhou'd  be  ir^nsferred  to  trudees,  to 
fell  and  iay  out  in  land  the  money 
arifing  thereby.  ibuL 


:2^oncpoli?.  See  CraDe. 

The  grant  from  the  crown  for  the  fole 
making  and  vending  of  cards  was  one 
of  the  ivtonopolies  fo  frequent  in  f&nus 
the  Firft's  time,  and  continued  chrough 
all  his  reign,  but  did  not  iaft  long  in 
his  luccellbrs.  486 


itl^o^tgage  See  iDeciig,  3IiitmO:, 
V  opv^olts,  Ectjcmptioa  ano  :f ojc- 
cloiuie,  715i'U  of  ^eDienj,  and  aJfo 
(iS.iming,  Securities;,  %tt^%\\z'^  anti 

cctt>.  ^Jgreement  uoljcu  to  be  per- 
(c?mcti  til  specie,  '^Hffets,  Coun- 
fcllo?,  Cleitmenta  ii^aron  ant)  ifeate^ 
Stniiuat  ISclis,  ^aetJ5  inarfballcD, 
&c. 

A  mortgagee,  till  he  is  fully  fatisfied,  is 
not  obliged  to  quit  the  poflelTion  of 
the  elcate  to  "  hepurchaler  of  it.  Z 

A  prior  mortgrigee,  who  has  an  afRgn* 
ment  of  a  third  jno'tgage  as  a  truilee 
only,  cannot  tack  rhe  two  mortgages 
'  together,  to  the  prejudice  of  inter- 
vening incumbrancers.  53 

The  realon  why  a  mortgage  may  be  tack- 
ed to  a  judgmeiii  is,  bccaufe  a  judg- 
ment creditor,  by  virtue  of  an  ehgit^ 
may  bring  an  ejedment,  and  hold  pp- 
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cti  the  extended  value,  and  as  he  has 
the  legal  interefl  in  the  e(late,  the 
court  will  not  take  it  from  him.  P.  53 

A  firll  mortgagee  has  the  legal  eilate,  and 
if  he  has- a  puif'ne  incumbrance,  a  fe- 
cond  mortgagee  (hall  not  redeem  the 
prior,  without  redeeming  the  puifne 
at  the  fame  time.  ib'ul. 

Where  a  mortgagee  has  a  bond  likewife 
from  the  mortgagor,  the  heir  mull  dif- 
charge  the  one  as  well  as  the  other,  be- 
caufe  the  moment  he  redeems  the  cf- 
tate  it  lhall  be  affets  in  his  hands. 

ibid. 

A  mortgagee  cannot  have  a  decree  for 
an  account  of  rents  for  any  of  the 
years  back,  during  the  poflelTion  of 
the  mortgagor,  107 

A  devife  of  200/.  on  a  mortgage  pafTes 
the  principal  only.  112 

The  court  will  not  allow  a  mortgagee 
more  than  his  principal  and  intereft, 
norv^Ithrianding  the  mortgagor  has 
agreed,  he  (hall  be  paid  for  his  trouble 
of  receiving  the  rents.  1 20 

A  mortgagee,  where  the  mortgage  was 
only  4  and  J  per  cent,  compelled  the 
mortgagor  to  turn  the  intereit  into 
principal  at  5  per  cent,  at  the  end  of 
cvcry  fix  months,  and  at  the  time  the 
mortgage  was  paid  off,  infilled  on  an' 
advance  of  fix  months  intereft  over  and 
above  the  intei-ell  which  was  due.  The 
bill  was  brought  for  relief  againft  the 
mortgagee,  and  the  plaintiff  was  re- 
lieved accordingly,  by  the  court  di- 
reding  the  Mailer  to  take  an  account 
only  of  what  is  due  on  the  original 
fum  at  4  and  \ per  cent,  and  the  plain- 
tiff to  pay  the  fame  rate  of  intereft  for 
any  frelh  money  that  lhall  appear  to 
be  due.  331 

An  agreement  to  turn  interefl  upon  a 
mortgage  into  principal,  muft  be  done 
fairly,  and  on  the  advance  of  frelh 
money.  ibid. 

A  mortgagee  may  refufe  to  part  with  the 
deeds  till  the  money  is  paid,  but  ought 
not  to  deny  an  infpediort  in  his  hands 
when  he  has  notice  to  be  paid  off.  332 

Though  intereft  is  in  arrear  when  the 
mortgage  is  paid,  a  mortgagee  fhall 
not  have  intereft  for  that  intereft.  ibid. 

Tho?nas  Mafhe^vs  gave  the  plaintiii  at  dif- 
ferent times  three  notes,  cne  for  450/. 
another  for  250  /.  <«nd  the  laft  for  i  50/. 
and  exprelfcd  in  each  to  be  fccurcd  by 


mortgage  on  my  Stohe-hall  eftate;  the 
drawer  of  the  notes  had  before  mort- 
gaged the  fame  eftate  to  the  defendant; 

•  the  plaintiff  takes  in  a  prior  mortgage 
to  proted  the  fums  lent  upon  the  notes. 
Lord  Hardwicke  held  there  luas  nothing 
to  differ  this  cafe  from  the  common  oney 
ainl  that  the  defejidant  Jhall  be  -paid  the 
money  lent  upon  the  notes  in  the  fir  ft  placfy 
as  vjell  as  the  money  due  on  the  ajf^n^ 
ment  of  the  prior  mortgage.        P^g^  347 

A  fettled  rule,  that  the  prior  mortgagee 
may  tack  a  judgment  to  his  mortgage, 
though  fubf  quent  in  time  to  a  fecond 
mortgagee,  provided  he  has  no  notice 
of  the  fecond  ;  for  the  maxim  is,  priof 
in  tempore,  pot  i  us  in  jure.  35  2.  354 

y.  P.  having  married  the  daughter  of 
T.  T.  who  under  his  will  was  inritled  to 
two  houfes  in  fee,  and  having  borrow- 
ed 50/.  of  H.  by  leafe  and  releafe 
in  1699,  and  a  fine,  conveyed  thefe 
houfes  to  W.  H.  and  his  heirs,  until  hs 
fhould  have  received  by  the>  rents  and  pro^ 
fts  thereof  the  K,oL  "^ith  intereft  and 
after  pay7nent  by  fuch  rent  of  the  ^ol. 
then  to  the  ufe  of  J.  P.  for  life,  re- 
mainder to  his  wife  for  life,^  laft  re- 
mainder to  the  heirs  cf  f.  P,  360 

y.P.  lived  till  1710,  and  dying  without 
iffue,  the  houfes  defcended  to  T.  P.  his 
brother  and  heir  at  law,  who  conveyed 
them  for  a  valuable  confideraiion  10  2". 
T.  P.  dying  foon  after,  T.  obtained 
adminiftration,  and  infifted  on  the  e- 
quity  of  redemption,  upon  paying  what 
remains  due  on  the  mortgage  to  //^.  //. 
Lord  Hardxvicke  held  that  the  tn'cq  houfes 
de  vifed  under  the  <wlll  njoere  a  1  edeeniable 
intercfi^  and  that  7iO  bar  arifts  from  the 
length  of  time^^  ibiJ. 

The  mortgagee  here  was  only  in  the  na- 
ture of  a  tenant  by  elegit,  and  as  foon 
as  his  principal  and  intereft  was  fatis- 
iied,  the  eftate  ccafed  in  IV.  H.  and  P. 
or  his  reprefentatives  might  have  main- 
tained an  ejectment;  nor  iinlels  H  had 
continued  in  pofl'efnon  20  years  after 
the  money  had  been  paid  ctf,  could  the 
ftatute  of  limitations  have  1  un.  ^6z 

The  plaintiff  may  come  here  fcr  nn  ac- 
count of  the  profits  received,  as  .n  an 
elegit  the  conufcr  has  a  right  to  fee,  if 
the  conufee,  on  the  extended  value, 
has  received  a  faiisfadicn  tor  his  whole 
debt,  and  to  have  the  furplus  paid  10 
hira.  X  X  3 
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In  common  ^Vi^/^  mortgages,  on  tendring 
principal  and  intered,  the  perfon  in - 
titled  may  come  into  this  court  for  a 
redemption  at  any  time.       Page  363 

Where  a  mortgagee  talces  an  eftaie,  fub- 
je61  to  a  perpetuni  account,  he  will 
not  be  relieved  from  his  own  ccntra<5t.  j 

ibid,  j 

The  plaintiff  is  intitled  to  redeem  on  the  | 
common  terms,  and  not  obliged  to  j 
bring  an  ejecftment  for  the  pofleilion, 
but  fliall  Ijave  a  decree  for  it  here.  ibid. 

A  mortgage  is  a  debt  by  fpecialty,  and 
the  land  is  only  regarded  as  a  pledge  | 
for  the  money  in  this  court.  435 

A  morcgcigeemay  take  his  remedy  again ii 
the  executor,  or  againll  the  heir  ;  but 
the  election  of  the  mortgagee  does 
not  vary  the  right  as  to  the  funds,  or 
determine  which  ought  properly  to  be 
charged.  ibid. 

A  perfon  who  has  two  cftates  mortgages 
both  to  and  afterwards  one  of  them 
only  to  B.  the  firft  fhall  take  his  fatis- 
fadion  out  of  that  which  is  not  in 
mortgage  to  the  fecond  mortgagee, 
though  the  eftates  defcend  to  two  dif- 
ferent perfons,  446 

Redejnptiott  and  Foreclofure.    See  ^tOCHj2f. 

The  heir  of  the  mortgagor,  on  preferring 
a  bill  to  redeem,  need  not  bring  the 
criglnal  mortgagee  (where  he  has  af- 
figned)  before  the  court,  for  the  affig- 
nee,  "as  Handing  in  his  place,  will  be 
decreed  to  convey.  39 
After  a  pofTciTion  of  a  mortgagee  for  25 
years,  the  court  decreed  a  redemption 
on  the  defendant's  fubmitting  by  his 
anfwcr  to  be  redeemed.  140 
If  during  a  fuit  to  redeem  the  mortgagor 
aingns  the  equity  of  redemption,  and 
there  is  a  decree  againll  him,  the  ailig- 
nee  is  bound  by  it.  l  75 

Pra)  ing  relief,  where  a  mortgagee  is  made 
party  to  a  bill,  is  the  fame  as  praying 
to  redeem  ;  and  if  ou  a  reference  to  a 
mailer,  to  fee  what  is  due  for  principal, 
interelland  colts,  the  plaintiff  dees  not 
redeem  the  mortgagee,  the  court  will 
at  his  application,  difmifs  the  bill, 
which  is  equivalent  to  a  foreclofure. 

267 

JP,  a  ce/}ul  quetrufi  of  a  real  cllate,  made 
a  mortgage  upon  it  in  fee,  and  deviles 
ihc  equity  ofrcdemption  to  his  Ibn  and  j 


h-is  heirs,  fubje61;  to  the  payment  of  his 
debts,  and  died  indebted  by  bond  and 
fmiple  contrafi ;  as  this  was  a  mortgage 
of  the  vvhoi'e  inheritance,  and  nothing 
,  remaining  in  the  mortgagor,  the  bond- 
creditor  can  have  no  preference,  but 
muft  be  paid  ^ari  pajfu  with  other  cre- 
ditors. Page  2  go 
No  inftance  where  an  equity  ofredemption 
has  been  held  to  be  liable  to  the  exe- 
cution of  a  bend  creditor,  in  the  life  of 
the  mcrigagor.  192 
Leng  i'  of  time  pleaded  in  bar  to  a  re- 
Gtrnpcion  of  a  mortgage,  being  made 
as  long  ago  as  lyiz^  the  mortgagor's 
foliciror  appearing  to  have  fettled  an 
account  in  1730,  in  order  to  pay  off 
the  mortgage  ;  Lord  Hardivicke  held 
that  would  lave  the  right  of  redenip- 
^^tion.  333 
1  enant  by  the  curtefy  is  noexcufe,  for  ic 
is  of  n»  confequence  to  a  mortgagee 
who  has  the  equity  of  redemption  ;  if 
they  do  not  make  ufe  of  their  right, 
they  fhall  be  barred.  Hid. 
The  plaintiff's  grandfather  in  1689  mort- 
gaged   the    eftate    in    queilion  to 
14^ hiteheads\  they  afterwards  mortgaged 
it  to  CarHvright  and  Heyicocd  and  their 
heirs  for  200/.  who  to  iecure  the  interelt 
leafed  theeflate  to  the  plaintiff's  father 
in  June  1689,  and  to  his  affigns  for 
5000  years  at  12/.  a  year  rent  for  the 
three  firft  years,  and  10/.  a  year  rent  for 
the  remainder  of  the  term  ;  and  if  at 
three  years  end  the  200/.  was  paid,  and 
iniereli,  then  the  premiffes  were  to  be 
reconveyed:  receipts  given  fom.etimes 
for  intereft,  and  fometimes  for  a  rent 
charge,  the  lalt  in  1730,  the  200/.  lent 
was  charity  money,  direded  to  belaid 
cut  in  the  purchale  of  lands  in  fee,  and 
the  rents  to  be  applied  forcloathing  24,. 
needy  houfekeepcrs.  In  1738  the  plain- 
tiff gave  notice  he  would  pay  the  mo- 
ney, bul  the  defendant  refufed  to  take 
it,  and  infilled  it  was  an  ablblute  pur- 
chafe,  and df creed  by  the  Mailer  of 
the  i-lolls^   aiul  cn  an  appeal.  Lord 
Hardwicke^  hting  (f  the  fame  opiniori^ 
ajjifwed  the  decree.  494 
Where  a  mortgagee  by  agreement,^  either 
in  the  morigage  deed,  or  a  feparate 
one,  fetters  the  redemption,  with  a 
fraudulent  dcfign  to  get  the  eflate,  it 
will  not  avail.  495 

la 
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Xa  common  mortgages  the  want  of  a 
covenant  for  repayment  of  rhe  mort- 
gage money  is  no  bar  to  a  redemption. 

Page  496 

Where  a  mortgagee  has  been  In  percepiion 
of  the  rents  and  profits  for  a  confider- 
able  time,  the  court  will  not  decree  a 
redemption,  as  it  v/ould  be  making  him 
a  bailiff  to  the  mortgagor,  ibid. 


iBe  exeat  SKcgno. 

ON  a  motion  to  prevent  the  defend  ■ 
ant's  going  out  of  the  kingdom  till 
he  has  put  in  his  anfwer,  the  court  or- 
dered he  fhould  give  fecurity  abide 
by  the  decree  that  ihall  be  made  at  the 
hearing.  ^  66 
There,  is  no  inftance  of  a  'Ne  exeat  regno 
being  granted  where  it  is  noc  a  mere 
equitable  demand,  except  where  a  wife 
fued  in  a  fpiritual  court  for  alimony, 
and  the  hufband  threatned  to  leave  the 
kingdom  ;  and  to  aid  that  court,  and 
«utof  compaffion  to  her^  it  was  granted. 

210 


The  court  will  not  grant  a  new  trial  upon 
a  fuggeftion  that  the  party  was  not 
apprized  of  a  p^niculdr  evidence,  and 
therefore  not  prepared  to  give  an  an- 
fwer. 319 

A  dillindlion  was  taken  formerly  between 
trials  at  bar  and  at  niji  prius\  but  in 
the  cafe  of  the  and  thi  Bailiffs 

and  Biirgeffes  Beivdly  eleven  judges 
againlt  one  determined  a  new  trial 
ought  to  be  granted,  320 

The  intent  of  direding  i flues  here  is  only 
10  inform  the  confcience  of  the  court, 
and  therefore  not  tied  down  to  the 
fame  ftridnefs  of  verdid^  as  courts  of 
common  law.  ibid. 

A  notice  to  the  defendant  before  the  trial, 
that  the  plalniiff  will  prove  a  pcribn 
to  be  abroad,  though  it  does  noc  point 
out  the  particular  place  where,  is  fuf- 
ficient  for  the  defendant  to  be  prepared 
ce  enceliater  this  evideacc.  z-^:^. 


Where  there  are  two  trials,  and  the  laft 
was  at  the  bar,  the  court  lays  more 
weight  on  this,  from  the  folemnity  of 
it  and  the  length  of  the  examination, 
becaufe  the  reafon  for  direiling  a  trial 
at  bar  is  in  order  to  that.       P^S^  37^ 

An  original  motion  mull  be  made  for  a 
new  trial,  and  the  court  will  not  an- 
fwer a  peticion  for  it,  where  the  caufe 
comes  on  upon  the  equity  referved. 

ibid* 


jJ^e)Ct  of  t^l'rt.  See  ^X^ZWt^l  under 
tailjcre  \)t  Ojall  be  onlt?  a  CruUec, 
l^etfoiiaKSSatc. 

G.  a  brewer  had  ilTue  by  his  firft  wife  Eli^ 
zabetht  who  married  without  his  con- 
fen  t  to  Mr.  Burnabjf  and  by  his  fe- 
cond  a  daughter  named  Fiatues;  and 
having  a  confiderabie  real  and  per-^ 
fonal  eflate,  by  his  will  gave  the  re- 
fidue  of  his  perfonal  eftate  to  any  fori 
he  ftiould  have  by  his  wife,  at  21,  and 
if  no  fon,  then  to  his  daughter  France^ 
at  21,  or  marriage;  but  if  fhe  died 
before  either,  then  if  his  daugbter 
Elixaheth  fhould  have  a  Ton.  he  be- 
queathed the  faid  refidue  to  fuch  fca 
as  fhould  attain  21,  and  if  fiie  had  no 
fon,  then  he  gave  the  faid  refiiue  to 
the  defendant  Ekim,  fubjea  to  the  pay- 
ment of  4000/.  to  the  daughter  of  his 
daughter  Elizabeth,  475  ' 

The  teilator  died,  and  his  dauguer 
Frances  alfo  an  ihfanc,  and  the  plain- 
tift"  being  iatitled,  when  of  age,  to  the 
refidue,  brought  his  bill.  ibid. 

Thequellion  was,  whether  the  intereft  of 
the  refidue  of  G.'s  perfonalelUte,  from 
the  death  of  Frances  his  daugh'er  to^ 
the  time  it  will  veil  in  his  grandfon, 
muu  be  accumula  ed  or  whether  it  '\% 
an  intereft  undifpofed  of,  and  gees  to 
the  next  of  kin  of  the  teilator.  Lo>d 
Hardi'jicke  ivas  of  opinion  that  the  in- 
tere/i  ?niili  accumulate^  n-ui  is  a  part  or 
therrjidue  till  the  deuifc  ij  ibe  gra"'^ff'r. 
<uefis.  ibid* 

Though  not  at  law,  yet  in  this  court  a 
man  may  die  partly  teftvite,  and  part- 
ly intcitate  ;  but  when  a  whole  refidue 
is  giveo,  it  is  a  conrra-Jiction  to  lay 
any  part  of  that  eilaic  is  uiiuifpoit'vj. 

X  .X  4  If 
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If  a  perfona]  ertate  is  increafed  by  any 
event  after  the  telUtor's  death,  w  is 
part  of  the  refidue,  and  will  pafs  as 
fuch,  and  fo  will  the  intereft  of  that 
refidue,  for  that  intereft  is  aiTets,  and 
part  of  the  eilate.  Page  476 

il^onfuft.   See  Cnal,  ii^ela  Cnd. 

If  there  is  evidence  a  plainiiiFis  not  ap- 
prized of,  he  may  futFer  a  nonfait, 
sr.d  on  hi"  coming  back  to  this  court 
for  new  direftions,  they  would  have 
ordered  another  ilTue  at  law,  notwith- 
ftanding  the  non-fuit.  321 

i^ote  of  ^anu.   See  OSaron  auD  :f  erne. 

A  note  of  hand  at  the  beginning  men- 
tioned to  be  for  20/.  borrowed  and 
received;  but  at  the  latter  end  were 
thefe  words,  ''which  I  promife  ntver 
to  pay."  This  is  a  good  foundation 
for  an  /^Jfianffit.  32 

The  indorfte  u:  a  note  n)ay  recover  a- 
gainft  an  indorfor,  though  the  original 
drawer  was  an  Infant.  182 

Though  former  indorfees  might  not  pay 
a  valuable  confideration,  yet  if  the  iaft 
indorfee  gave  money  for  it,  it  is  as  to 
him  a  good  note.  ibid. 

Jl^oti'ce.  See  iS^ojtgngc  anu  Center 
Of  ^Qwzt  i5*ae  tljcreon,  and  jEcgif- 
tcr 

A  bill  brought  to  redeem  againft  the  de- 
fendant, who  had  notice  of  the  plain- 
tiff's title,  but  bought  of  the  Marquis 
of  PFhartsn,  who  had  no  notice  ;  the 
objetflion  allowed  for  not  bringing  the 
reprefentative  of  the  Marquis  before 
the  court,  or  otherwife  the  puifne  pur- 
chafer  would  be  deprived  of  that  de- 
fence. 139 

A  p  jrchafer  with  notice  himfelf,  from  a 
perfon  who  bought  without  notice, 
mny  (belter  himfelf  under  the  iiril  pur- 
chafe.  242 

Where  by  a  tranfadion  foreign  to  the 
bufinefs  in  hand,  a  counfel  or  attorney 
employed  to  look  over  a  title  has 
notice,  this  lhall  not  affed  the  pur- 
chafer,  ibid. 

Deriving  notice  of  the  plainc'ff's  tide  at 
the  liine  of  the  execution  uf  Jie  d.zz^ 


or  payment  of  the  confideration  mo- 
ney, is  not  fafficient  ;  you  muft  fwear 
you  had  no  notice  at  or  before  the  exe- 
cution. Vage  397 

i3ufance«   See  3cciu{efceuce. 


See  SiSDatJi't,  auB  €bit>ence. 

A Quaker  cannot  be  admitted  to  ex- 
hibit articles  of  the  peace  againll 
her  hufband,  upon  her  affirmation,  as 
it  is  in  nature  of  a  criminal  profecu- 
tion.  70 
In  the  cafe  of  articles  of  the  peace,  where 
the  party  complained  of  is  not  in 
court,  an  attachment  for  a  breach  of 
the  peace  goes  on  the  oath  of  the  com- 
plainant only.  ibid. 
The  ileward  of  a  court  fwearing  be  never 
heard  of  an  agreement  between  per- 
fons  at  or  before  the  furrender  of  the 
copyhold  ellate,  is  an  evafion,  and  a 
negative  pregnant  that  he  heard  of  it 
after.  100 

iDjtcriS.   See  ^Defennant;,  Codss, 

An  ord^r  for  a  caufe  to  Hand  over  inde- 
finitely does  not  imply,  that  it  is  put 
off  only  to  the  next  term.  2 

A  reprefentative  of  a  perfon,  who  hr.d 
obtained  an  order  to  tax  a  bill,  can 
revive  it  only  on  the  fame  terms,  the 
undertaking  to  pay.  114. 

To  bring  a  defendant  into  contempt  on 
an  order  of  taxation,  you  muft  have  a 
copy  of  the  bill  at  his  houfe,  and  the 
report  of  the  fum  at  which  the  bill  is 
taxed.  ibid. 

In  regard  to  difmifling  bills  where  the 
caufe  is  fet  down  on  bill  and  an- 
fwer  only,  where  it  is  fo  fet  down 
after  withdrawing  a  replication,  it  fliall 
be  difcretionary  in  the  court  for  the 
future  to  difmifs  with  forty  (hillings 
colls  or  colls  to  be  taxed,  or  with  no 
colls ;  and  an  order  for  this  purpofe 
direded  to  be  fixed  in  the  regiiler's 
o(uce.  288 

The 


A  Table  of  the  Prmcipal  Matters. 


The  parties  intereftcd  in  an  order  for  the 
appointment  of  a  receiver,  take  upon 
them  to  print  it,  with  a  recital  of  the 
material  fafts  in  the  caufe  relevant  to 
the  order,  and  difperfe  it  among  ihe 
tenants  :  Some  other  parties  infilled 
this  was  a  contempt  of  the  court. 
Lord  Hard%vicke  held  it  to  be  no  con- 
tempt; but  faid,  at  the  fame  time,  he 
did  not  approve  of  fuch  pradice.  P. 48  8 

As  the  manner  of  drawing  orders  here  is 
of  long  ftanding,  Lord  Hardzvicke  faid, 
he  would  not  alter  thecourfe  of  them, 
but  wilhed  they  were  framed  with  the 
fame  fimplicity  as  orders  made  by  the 
courts  of  common  law.  489 

There  can  be  no  judgment  in  chief  at 
common  law  upon  a  default,  either  for 
want  of  appearance,  or  for  want  of 
pleading ;  but  after  feizure  on  a  ca- 
pias utlagatmHf  the  remedy  lies  in  a 
court  of  revenue,  23 

A  cujiodium  is  the  pofTeffion  of  lands  be- 
longing to  an  outlaw,  granted  to  the 
plaintiff  by  the  court  of  exchequer  in 
Ireland,  408 


THE  ftatute  of  the  12th  of  Queen 
Ann  does  not  in  the  cafe  of  a  pa- 
pift  make  the  whole  truft  void,  but 
only  the  term  upon  an  avoidance  of  a 
living  which  is  veiled  In  the  univerfi- 
ties.  157 
A  conviction  of  a  recufancy  cannot  be 
given  in  evidence  againft  a  third  per- 
fon  under  11  £2' 12  JV.^  M.  ao-ainil 
papilts,  but  you  muH  prove  the  fa<^s. 

65 

The  plaintiff,  whihl  a  papift,  afllgned  an 
advowfon  to  the  defendant  for  the  term 
of  99  years,  and  having  conformed 
has  brought  his  bill  for  a  re-alngnment 
of  the  term,  fuggeRing  he  had  only 
afugned  it  for  himfelf  in  truft,  and  to 
avoid  the  penalties  of  the  ftatute  of 
3  Jac.  I.  and  i  Jr.^M.  155 

The  defendant  pleaded  the  flatate  of 
frauds  and  perjuries  in  bar  to  Uie  dil'- 


covery  but  by  his  anfwer  admitted* 
that  the  advowfon  was  afiigned  to  him 
for  the  pupofes  charged  by  the  bilL 

Page  155 

Lord  Hardwicke  held,  the  plea  mull  be 
over-ruied,  being  coupled  with  an  an- 
fwer which  admits  the  fatls  ;  and  was 
inclined  to  think,  if  the  defendant  had 
demurred  to  this  part  of  the  bill,  fuch 
a  fraudulent  conveyance  would,  at  the 
hearing,  have  been  made  abfolute 
againft  the  grantor.     ^      155  &  156 

The  aft  of  12  Ann.  does  not,  in  the  cafe 
of  a  papift,  make  the  whole  truft  void, 
but  only  the  turn  upon  an  avoidance, 
which  is  vefted  in  the  univcrfities. 

Paplfts  on  their  conformity  are  freed  from 
any  penalties  they  might  otherwife 
fuftain  in  refpeft  of  their  recufancy. 

ibid^ 

The  proteftant  nextof  kin  are  only  inti- 
tied  to  the  profits  in  cafe  of  defcents; 
for  in  cafe  of  a  purchafe  or  grant  by 
a  papift,  they  are  void  by  the  ftatute 
oi  i  \  'id  \  zW.  I,  210 


^2>arapl)eniali'a,   See  ^ettlcn;ci;t  be- 

A  huftjand  by  will  dlfpofes  of  jewels 
which  the  wife  was  poffefTed  of  in  his 
life-time,  bought  partly  with  her  own, 
and  partly  with  his  money,  to  his 
brother,  whom  lie  made  executor  ; 
the  wife  in  tided  to  thofe  which  are 
given  to  the  brother  as  her  parapkerna- 


It  a. 


77 


A  wife,  with  refpe£l  to  her  paraphernalia, 
has  been  confidered  in  the  nature  of 
a  creditor,  and  having  a  lien  upon  real 
eftate.  78 

The  value  of  the  jewels  makes  no  alter- 
ation. 79 

A  wife  has  been  admitted  a  creditor  to 
the  value  of  hzr  paraphernalia  upon  a 
truft  eftate  for  payment  of  debts.  ihiJ. 

The  huftjand's  having  the  pciTeftjon  of 
the  jewels  makes  no  alteration,  whers 
the  wife  hr.s  worn  them  as  ornaments 
of  h<?r  perlon,  whenever  fhc  was  dref- 
fed. 

Where  a  hufoand^s  pcrfonal  eftate  is  not 
.  fufficient  to  pay  his  <iebts  a  wife  can- 
not let  up  any  claim  to  jewels,  rings, 
piclures,    Uicuing    plate,    and  other 

trir.ki't?. 
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trinkets,  given  her  before  marriage. 

^  Page  104 

Where  there  is  no  truft  on  real  eltate  for 
payment  of  debts,  a  widow  cannot 
come  upon  it  at  all  events,  to  be  facis- 
fied  \itr paraphernalia.  105 
The  wife  is  not  barred  of  her  parapber- 
nalia  hy  a  devife  of  the  ufe  of  all  houf- 
hold  goods,  furniture,  piate,  linen, 
t^c.  for  life,  217 

?3avli'ament.     See  3laiti>, 

The  afls  of  uniformity,  Jtnce  the  re- 
formatioriy  fhew  that  the  parliament 
have  from  that  period  been  of  opinion 
that  the  power  of  making  conftitutions 
in  ecclefialHcal  matters  to  bind  the 
whole  nation  was  in  them.  659 

Clear  from  25  ^.  8.  c  19.  that  both  the 
King  and  the  clergy  thought  it  necef- 
iary  to  have  the  authority  of  parlia- 
ment for  abrogating  part  of  the  aniient 
canons,  and  eilabiifliing  fuch  part  as 
was  to  remain  in  force.  661 

fJacol  Agreement.    See  %rcemcnt 

$)atol  (lEtKliencc.  See  Cbt^jence,  2De- 
cree^SSliU,  Agreement,  3!igveement 
m,  ^^arriage^ 

A/.  P.  gave  her  real  and  perfonal  eft  ate 
to  the  plainiifF^  equally  between  them  ; 
and  on  the  death  of  one  of  them,  the 
whole  eftate  to  J.  U.  in  tail ;  and  for 
want  of  fuch  iffue  to  R.  U.  in  fee,  with 
6  few  pecuniary  legacies;  and  charged 
her  real  eftate  with  the  payment,  if 
the  perfonal  eftate  ihoiild  not  be  fuffi- 
cient ;  and  by  her  ivill  declared  Jhe  gave 
all  the  reft  and  rejtdue  of  bcf  perfonal 
eftate  io  her  uncle  L.  C.'^f  thrte  daughters. 

372 

The  counfel  for  the  reliduary  legatee  of- 
fering to  read  the  parol  evidence  of 
the  attorney  who  drew  the  will,  that 
he  had  exprefs  directions  to  give  the 
perfonal  eftate  to  the  three  daughters 
of  L.  C,  Lord  Hardwicie  faid^  ti'is 
Tvas  not  a  cafe  where  parol  evidence  can 
te  readj  though  there  were  firx  things 


here  vjhich  might  make  a  judge  tvijh  ts 
admit  it.  Page  372 

Courts  of  Jaw  and  equity  admit  parol 
evidence  in  two  cafes  only,  to  afcer- 
tain  the  perfon,  where  there  are  two 
of  the  fame  name,  or  where  there  has 
been  a  miftake  in  a  chriiiian  or  fur- 
name,  and  in  refulting  trails  relating 
to  perfonal  eftate :  as  where  an  execu- 
tor ha^'a  fmall  Irgacy,  and  ihe  next  of 
kin  claim  ihe  reiidue,  there  parol  proof 
is  admitted  to  afcertain  who  was  to 
have  it.  373 

Lord  Hardivicke  declared  he  was  not  fa- 
tisfied  with  Lord  Ccnvper^s  rule  of  ad. 
mituog  parol  evidence  in  doubiful 
wills;  and  that  Mr.  Juftice  Tracy,  who 
aftirted  Lord  Cowper  in  the  great  cafe 
of  Strode  again  ft  Rufely  in  which  there 
was  an  appeal  to  the  Houfe  of  Lords, 
was,  at  firft,  of  the  fame  opinion  with 
him,  but,  on  confideration,  was  clear 
the  evidence  couid  not  be  admitted  ; 
and  this  alteration  in  his  judgment 
was  mentioned  in  the  Houfe  of  Lords. 

374 

In  the  cafe  of  Selwyn  and  Brown,  Lord 
HardzuiJie  faid,  he  was  of  opinion,  that 
parol  evidence  ought  to  have  been  ad- 
mitted; and  thatevenLord  Tallot^whea 
he  had  heard  the  caufc,  had  aremorfe 
of  judgment  at  the  fame  time  he  re- 
jedled  the  parol  evidence,  but  the 
Houfe  of  Lords  refufed  it,  as  of  moft 
mifchievGus  confequence,  and  affirmed 
the  decree.  Hid. 

The  teftatrix's  charging  the  real  eftate- 
with  the  legacies,  if  the  perfonal  is 
not  fuincient,  Ihews  her  intention  in 
one  even:  totally  to  revoke  the  devife 
of  the  perfonal ;  and  there  being  an 
alteration  of  her  i n ten ti on. before  ftte^ 
finifties  her  will,  the  conftruftion  is, 
fhe  has  altered  her  intention  through- 
ou-t,  and  the  plaintiff  is  notintitled  to 
any  part  of  the  perfonal  eftate,  but  the 
refidue  belongs  to  the  three  daughters 
of  Mr.  L.  C.  and  Lord  Hardwuke  de- 
creed accordingly.  375 

l2)arfon^  See  IDi'tsfne  ^tx^iccy  tole- 
ration, 

A  parfon  can  neither  preach,  adminifter 
the  facrament,  or  celebrate  marriage^ 
withoiit  a  licence  from  the  bifhop  j  for 

the 


A  Table  of  the  Principal  Matters^ 


the  canons  of  1603  are  exprefs  as  to 
that  matter.  Page  ^(^^ 

It  is  not  neceflary  for  a  minifter  to  have 
a  licence  from  the  bi (hop  of  the  dio- 
cefe  for  every  parricular  caf?  ;  but  he 
may  fufpend  him  wholly  where  he  is 
irregul'ir,  till  he-  fubmiis  to  perform 
his  duty  properly.  i;oo 

f^atConage.   See  title  f^iefentatioix. 

A  reftor  may  cut  down  timber  for  the  re- 
pairs of  the  parfonage  houfe  or  chan- 
cel, but  not  for  any  common  purpofe. 

He  is  intitled  ro  botes  for  repairing  barns 
and  out-houfes  belonging  to  the  par- 
fonage. ibid. 

f&arti'es.  See  Statute  of  jprauDulent 
3De\)i'fc05  Mets,  Courts  of  JLala)^ 
3lettcr0,  Klcqui'efcence. 

At  law,  if  you  join  the  heir  and  exe- 
cutor in  an  adion,  they  may  demur, 
ochei  wife  in  equity,  for  every  perfon 
rnuit  be  a  party  who  is  neceiTarily 

.     .  .5' 

Where  the  reprefeniation  is  contefting 

in  the  fpiritual  court,  a  bill  may  be 
brought  foradifcovery  of  affets  againft 
the  heir,  without  niaking  an  admini- 
ftrator  a  party.  ihid. 

A  perfon  who  has  a  legal  intercft,  need 
not  in  every  cafe  be  a  party,  where 
the  whole  equitable  intereit  is  afTigned 
over.  235 

Where  a  mortgagee  in  fee  has  made  an 
abfolute  conveyance,  with  feveral  li- 
mitations and  remainders  over,  if  a 
perfon  brings  a  bill  to  redeem,  hemuft 
make  at  leaft  the  firll  tenant  in  tail  a 
party,  or  othervvifc  the  decree  for  a 
redemption  cannot  be  complete.  237 

If,  at  the  hearing,  a  plaintiff  waives  the 

.  relief  he  pravs  againii  a  particular 
perfon,  the  objedion  for  want  of 
his  being  a  party  will  have  no  weight. 

296 

On  a  bill  for  an  account  of  fees,  to  eiia- 
blifh  a  right,  you  mull  have  all  per- 
fons  before  the  couji  who  have  any 
pretence  to  a  right  ;  for  cney  will  be 
bound  by  a  decree  here  ;  otherwife  as 
to  a  judgment  at  l£?w,  which  will  not 
bind  the  right  of  a  third  perfon.  ibid. 


In  equity  you  may  take  exceptions  for 
want  of  parties  at  the  hearing  of  the 
caufe  or  demur,  but  you  cannot  plead 
it  in  abatement  at  law,  after  you  have 
gone  upon  the  merits.  Page  ^10 

Where  a  party  in  a  /"ry?  caufe  has  ex- 
amined a  great  number  of  witneffes  to 
eftabllfh  a  particular  point,  the  court 
will  never  fuffer  him  in  a  fecond  to 
contradict  what  he  a:tempted  to  prove 
in  the  firft,  as  it  muft  neceiTarily  intro- 
duce perjury.  531 

Where  one  party  fets  up  a  title  incon- 
fiftent  with  the  title  fet  up  by  another, 
though  he  fails  in  his  own  claim,  yec 
he  may  appear  to  have  a  right  to  fome- 
thing  under  the  other's  claim,  and  in 
thac  cafe  the  court  will  not  deprive 
him  of  it.  j;33 

partners  ann  partner (!)i'p.  See^c* 
count. 

Item!  in  a  partnerfhip  account,  relating' 
to  the  particular  interell  of  a  book- 
keeper, will  not  be  fuppo;  ted  in  this 
court.  i^^ 

Where  one  partner  is  out  of  the  king- 
dom, the  partner  who  is  ber''ore  the 
court  fliall  pay  the  whole  of  the  joiafi 
demand.  510 

^erConal  €(late.    See  15.iro;t  aud 

A  teftator  gives  his  only  daughter  th«, 
fum  of  3000/.  at  her  age  of  18,  cr 
marriage,  and  direc"ls  truftees  to  levy 
and  raife  by  mortgage  or  fale  of  his 
lands,  together  wuh  his  perfonal 
eilate,  as  mu:h  as  will  pay  the  3000/. 
but  that  it  fhail  not  be  raifed  till  i  S, 
or  marriage,  out  of  the  before  men- 
tioned eltate,  or  land,  i^at  it  may.  not 
be  a  aebt  on  his  perjonal  ejlate.  Lord 
Hardxoicke  held  that  the  perfon al  ellate 
was  excepted,  and  that  the  3C00/.  is 
a  charge  on  the  real  eitate.  57 

Perlonai  eilate  is  the  natural  and  proper 
•  fund  for  the  p^ymsnt  of  debts,  uuiefs 
there  are  exurefs  words  to  exempr.it. 

58 

Where  real  cftate  is  exprefily  devifed  for 
payment  of  debts,  the  perianal  is  ex- 
empted ;  but  if  the  r^-al  is  not  fuffici- 
cnt,  the  perlonai  ir.ult  be  applied.  79 

A  teilaiof 
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A  teJTator  fays,  as  to  the  reft  and  refidue 
of  his  lands,  tenements  and  heredica- 
inents,  his  will  is,  that  the  annnal  pro- 
fits (hall  be  equally  divided  between 
JR.  and  S.  and  nothing  faid  about  the 
perfonal  eftate.  By  ail  the  rules  of 
grammar  as  well  as  law,  the  words 
reft  and  refidue  mufl  relate  lo  fomeihiiig 
that  went  before,  and  where  the  tel"- 
tator  cails  it  by  the  name  of  leal  eftate, 
can  never  be  faidtoalted:  his  perfonal. 

'     ^         ^  Page  168 

A  Hmltatien  over  of  perfonal  eftate  after 
the  death,  of  the  firft  taker  without 
iflue,  is  generally  void.  3»2 

Courts  of  equity  will  carry  the  limitati- 
on of  a  perfonal  chattel,  or  truft  of  it, 
no  further  than  the  judges  have  done 
in  the  cafe  of  legal  limitations  of  terms 
for  years.  Hid. 

A  material  dilrerence  between  the  pro- 
fits of  a  real  and  perfonal  eftate  ;  rents 
never  can  become  part  of  the  perfonal 
eftate,  but  the  profits  of  the  perfonal 
eftate  are  the  citare  itfelf.  In  the  ca^e 
of  real  eftates,  the  thing  itfelf  is  not 
difpofed  of,  but  delcends  till  the  con- 
tingency happens ;  perfonal  eftate  nei- 
ther defcends  or  goes  to  the  next  of 
kin,  but  is  vefted  in  the  executor.  476 

Where  truftees  have  a  power  of  felling 
real  eftate,  and  turning  it  into  money, 
or  keeping  it  in  land  at  their  option, 
it  will  be  fubjedl  to  the  fame  truft  as 
the  perfonal  eftate  is  applied  to,  whe- 
ther fold  or  kept  as  real  eftate.  c^uz 

M.  who  was  indebted  to  the  plaintiff  and 
others  on  bond,  and  feifed  in  fee  of 
lands  in  Lin:olnfiire  and  two  ether 
counties,  and  alfo  poffefibd  of  perfonal 
eftate,  wills,  that  all  his  eftate  in  the 
county  of  Lincoht^  or  a  fufhcient  parr, 
be  fold  as  foon  as  his  executrixes  con- 
veniently can,  for  the  payment  of  his 
lawful  debts  and  legacies  and  funeral, 
then  gives  feveral  Ipecific  legacies  and 
a  pi^lure  and  prints  to  E.  M.  and  ap- 
points E.  M.  and  D.  M.  joint  execu- 
trixes;  Sometime  after  making  his 
he  adds  thefe  words  to  it,  I  give 
to  them  all  my  perfonal  eftate  not 

.  herein  before  devift-d,  and  then  exe- 
cuted it  over  again  in  the  prefence  of 
three  witneffes,  whole  names  appeared 
under  ir.  The  perfonal  ejiatc  under  B,*s 
luill pajjid  as  a  J^edjic  legacy  to  the  ex- 


ecutrixes^ and  Jhull  mt  he  appl'.  ed  'it  ex^ 
on f ration  of  the  real  cflale.       Page  624 

Though  a  real  eftate  be  c?evifed  to  be 
fold ,  yet  if  a  teftator  has  done  nothing 
to  exempt  the  perfonal,  it  lhall  be  pri- 
marily liable.  625 

The  rule  is,  perfonal  eftate  ftiall  be  hrlt 
applied,  uniefs  there  are  exprefs  words, 
or  a  plain  intention  of  the  teftator  to 
exempt  it,  or  to  give  it  as  a  fpecific 
legacy,  ih'uL 

i3lantati'ons.   See  Coioni'e^. 

|Mca.  See  Account,  S}cfc!il!2nt,5De- 
me,  laulc.  aito-un,  il^oti'cc,  3li'en, 
Courts. lla^,  Special  ^^leaD- 

A  plea  to  a  ftated  account.  i 

A  plea  of  a  bill  for  the  6  me  matter  over- 
ruled, where  the  laft  was  brought  by 
the  plaintiff  in  a  difterent  right  from 
what  t^ie  former  was.  44 

A  pieamay  be  good  for  part,  and  over- 
ruled for  part,  but  a  demurrer  muft  be 
good  for  the  whole,  or  void  for  the 
whole.  ihid. 

A  plea  for  not  bringing  the  reprefenta- 
tives  of  the  perfonal  eftate  before  the 
court  allowed,  though  fufpeiled  to  be 
put  in  for  delay  merely.  51 

A  plea  muft  firft  be  removed  out  of  the 
way,  before  a  plaintiff  can  have  an  in- 
jundion  to  ftay  proceedings  at  law* 

A  plea  of  a  bare  title  only,  without  fet- 
ting  forth  any  confiueration,  will  not 
protect  a  defendant  from  giving  an  an- 
fvver  to  the  title  fet  up  by  the  plaintiff. 

241 

Where  there  is  a  plea  which  covers  too 
much,  it  may  Itand  for  part  and  be 
over-ruled  for  part,  otherwife  as  to  a 
demurrer.  284 

The  defendant  pleaded  likewife  a  fine 
and  non-claim,  in  bar  of  the  title  fet 
up  by  the  plaintiff:  Lord  Hardivicke 
over-ruled  it,  becaufe  the  pendency 
of  the  fuit  here,  as  it  was  a  proper 
matter  of  equity,  has  prevented  the 
running  of  the  fine.  389 

No  exception  can  be  taken  to  an  anfwer 
whiift  a  plea  is  depending,  for  that 
muit  firft  be  removed  out  of  the  way. 

On  a  plea  of  a  purchaf^  for  a  valuable 
coiiiideraticii  vviilou:  notice  of  the 

plain ti  £  's 
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plamtitT's  title,  It  Is  fi^ffi.ient  to  aver, 
that  the  perfon  vvho  conveyed  was 
feifrd  or  pretended  to  be  (eifed,  when 
he  executed  the  purchafe  deeds  ;  but 
where  a  purchafer  *  fets  up  a  fine  and 
non  'claim  us  a  bur,  he  muft  aver  thnt 
th  ^<.;ii<Lr  \v;).s  aaaally  feifed.  Page  6'^o 
A  purchaler's  denying  notice  at  or  before 
tiie  execution  of  the  deeds  is  not  fuF- 
licient ;  he  mu:t  aver  that  he  had  none 
at  or  before  the  payment  of  the  money. 

^o?ti'ons  oj  ^!5:obfOons  fo:  <t\)ilX)itn 

tiaiVv  "bcClei);   under  itcgacp ;  lee 

meut  Ot  iDebts  under  Cruil,  jS)ati0- 
ftittion,  iUleftcl)  jintcreff,  iatcUute  of  | 

Ever  fince  the  cafe  of  Pawlet  verfus  Pa^jj- 
lety  it  has  been  the  ruie  thut  where 
there  is  a  portion  to.be  raifed  oat  of 
land,  if  tne  perfon  dies  before  the  day 
of  payhiient  <;oines,  it  fmks  for  the  be- 
nefit ot  the  h"ir.  j  3  i 

A  reafonable  diftindlion  maybe  made 
from  that  cafe,  between  a  time  of  pay- 
ment that  appears  to  have  been  de- 
rived frorn  the  circumilances  of  the 
perfon,  and  from  the  circumllanccs  of 
the  fund.  132 

It  is  probable  there  may  be  feme  common 
lawyers  who  do  not  knovv,  if  a  portion 
is  charged  on  land,  that  il  vviU  fmk 
in  the  inheritance,  if  the  perfon  dies 
be/ore  dme  of  payment.  ihid. 

y.  C.  by  ^  Mi  created  a  term  of  !00  years, 
in  truft  out  of  the  rents  or  by  mort- 
gage CO  raife  portions  of  ico/.  for  each 
of  the  daughters  of  hi.^  ion  T.  C.  pay- 
able at  1 8,  or  d^iy  of  marriage,  and 
61.  a  year  for  their  maintenance  till 
their  refpedlive  portions  became  pay- 
able, with  a  provifo  that  hU  fon  7".  C. 
may  make  a  jointure  of  all  or  any 
part  of  the  premiiles,  and  a!fo  a  pro- 
vifo that  in  cafe  fuch  perfon,  who 
fhall  be  next  in  remainder  expedant 
on  the  term  of  100  years,  fiiiail  pay  to 
the  daughters  of  T.  C.  their  portions 
of  lOo/.  before  or  after  the  fame  are 
due,  then  the  termof  100  years  toceafc. 

7*.  C  had  two  daughters  but  no  fon,  and 
,  Jeif  a  widow  who  had  a  jour,  urc  of  the 
V  ivhole  pienaifies  j  £.  Ci  the  grandfon 
'  ■   to  ^-Jti-::  JPi^i.f;:-,.:. 


of  the  teftator  by  fils  fecond  fon  Is  be- 
corrie  tenant  in  tail  under  the  will. 
G.  H.  the  daughter  of  T.  C.  who  mar- 
ried 18  years  ago  brought  the  bill  ta 
have  her  portion  ra:fc;d  immediately. 

P^g^  3S4 

The  portions  cannot  be  raifed  in  the  life- 
time of  the  jointref>»  fo  as  to  affefl  her ; 
for  when  T.  C.  executed  the  power, 
the  ellate  arofe  ou  of  the  will  of  J.  C. 
and  is  precedent  t  j  the  ico  years  term. 

The  court  in  modern  cafes  have  thought 
it  hard  to  raife  daughters*  portions  ii\ 
the  father's  life-time,  and  therefore 
have  refufed  to  do  it:  In  fiill  more 
modern  cafes,  where  the  portion  was 
large,  the  court  have  refuftd  it,  in  fa- 
vour of  the  remainder  man.  3^6 

Conveyancers  now  are  grown  fo  cautious 
as  to  iiifert  negative  words,  to  prevent 
portions  being  raifed  in  a  father  and 


mother's  1  fe-cim?. 


357 


The  maintenance  here  is  a prefent  charge 
upon  the  eftate,  and  is  not  pollponed 
till  after  the  term  comes  into  pofTefijon, 
fo  (hat  maintenance  runs  on  till  then  ; 
and  no  harm  can  arife  from  mortgaging 
the  reverfion,  as  the  arreais  muft  be  ia- 
tisfi?d  the  moment  the  term  comes  Into 
polfeffion.  ikiJ, 

The  defendant  cannot  redeem  the  term, 
and  exonerate  the  eilate,  without  pav- 
ing iaterell  for  the  portions  from  the 
time  they  became  due.  358 

Where  a  huiband  makes  a  voluntary  af- 
lignment  of  the  wife's  portion,  the 
voiunieer  ft;onds  in  his  place  only: 
the  fame  equity  in  regard  to  execu- 
tors,  and  the  fame  as  afiignees  of  bank- 
rupts. 4:0 

Where  a  term  for  railing  portions  is 
placed  after  an  eitate  tail,  which  fhould 
have  been  before,  this  court  will  rec- 
tify the  millake.  45 7 

Portion  not  only  implies  a  fortune  out  of 
the  lather's  eilate,  but  may  alfo  relate 
to  what  the  wife  brings  with  her  ia 
marriage,  and  anfwers  to  the  word 
dos  in  Latin.  522 

H^a^xicr  ant)  Cjcccattoii  tl)creof.  Sea 

A  hufband  by  marriage  articles  and  fet- 
tiemenchad  apo-ver  todifpol'eof  a  re- 
verfionary  iatereiUn  an  eitate,  in  fuch 
proportions 
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praportioni?  zzht  Hioiiid  think  fit  among 
the  iiTue  of  the  marriage:  he  by  will 
•delegates  it  to  his  wife,  to  difpofe  of 
iniucS  (liares  as  fiiepleafes  between  his 
fon  and  daughter.  This  is  like  a  pozver 
ef  attorney,  and  not  tranfmiillbie  to  a 
third  perfon,  but  could  be  executed 
by  thehufband  only.  Page  88 

G.  W.  having  a  power  to  charge  his  wife's 
cftate  with  2000/.  gives  by  his  will 
5C0/.  a-piece  to  his  two  fiftcrs,  and 
dies  in  debt  to  the  piainiiffs  :  con- 
fidered  as  the  perfonal  eftate  of  G.  JV . 
and  where  there  is  a  general  power  re- 
fer ved  to  a  perfcn  for  fuch  ufes  as  he 
flsall  appoint ;  this  makes  it  his  abfo- 
lute  eftate,  and  gives  him  fuch  a  do- 
minion over  it  as  will  fubjed  it  to  his 
debts.  »72 

Though  a  power  10  difpofe  by  appoint- 
ment of  a  reveriion  in  fee  be  not  made 
life  of,  yet  it  HiriU  be  aiTets  to  faiisfy 
fpecialty  creditors.  ib'd. 

A  power  in  truiiees  of  raifing  portions  by 
rents,  or  by  n<ortgage,  is  no  reafoa 
for  pollponing  the  raifing,  in  crdi  r 
that  they  may  make  their  ek-(5tion.3  53 

Where  there  is  a  power  of  charging  land 
with  agrcfs  fum,  it  imports  mterell  of 
courfe,  358 

A  wife  in  cafe  fiie  furvivcd  her  huftand, 
and  there  were  no  younger  children, 
liad  a  power  of  difpofing  o^  4000/. 
by  deed  or  wiil  e?iecui:ed  in  the  prefence 
of  three  v/itnefies  ;  and  this  fum  was 
a  charge  on  the  real  ellate  of  the  huf- 
band.  liefore  her  fecond  marriage, 
fhe,  by  articles  executed  in  the  pre- 
fenceof  two  witneffes  only,  appointed 
2000/.  out  of  the  A^oQol.  to  be  for 
the  ufecf  her  intended  hufband;  the 
remaining  2000/.  fhe  difpofes  <  f  by 
will,  but  does  not  execute  it  in  the 
prefence  of  three  wiinefies.  Lord 
'  HarclvAch  held,  that  the  articles  were 
a  good  appointment  of  the  2000/. 
for  the  benefit  of  her  fecond  hufband. 

414 

Though  the  appointment  here  was  inac- 
curately exprefled,  and  in  an  informal 
manner,  yet,  being  executed  for  a  va- 
lu^i.ie  confifleration,  this  court  will 
fupply  the  defe<f^.  415 

The  wiil  under  which  the  2C00/.  is  given 
being  a  voluntary  difpcfiticny  as  it  has 
pot  purlued  the  power,  by  being  ex- 
ecuted in  the  prefence  of  three  wit- 
refTes,  is  a  void  appointment,  and 
finks  into  the  real  clUte.  ibid. 


Whoever  takes  under  a  power,  take' 
from  the  grantor,  and  not  from  th® 
power  itfelf.  Page  565 

Nothing  is  more  certain  in  law  than  this, 
that  when  any  act  is  done  under  a  power, 
that  a6t  is  deemed  to  be  done  by  the 
grantor  of  the  power,  and  to  have  its 
validity  from  him,  and  not  from  the 
perion  who  executes  it.  661 

f^oiaset:  of  iSelSDcatfon.   See  lSet?ocas 
tion. 

In  equity,  notwithflanding  a  doubt  of 
Lord  Cowperh  in  the  eftate  of  Jeicohfon 
\tx{\i%  Williams t  i  P.  IV.  382.  it  is 
now  very  well  known  that  a  pofihdity 
may  be  both  reieafed  and  afiigned.  420 

Where  either  real  or  perfonal  eftate  is 
given  upon  a  contingency,  and  that 
contingency  dees  not  take  effed.  in  the 
life- time  of  the  firil  devifee,  yet,  if 
real,  his  heir,  if -perfonal,  his  execu- 
tor, will  be  intitied.  621 

l^otlcaioii.  See  Statute  of  ILfmita- 

Courts  of  law  as  well  as  courts  of  equity 
will  make  a  ffrong  prefumption  in  fa- 
vour of  a  pofTeflion  of  2 1  years.  67 

^?efctttstfcst  to  a  Cl)uvcl)  Clja^jel. 

Where  there  are  feveral  cejiuy  que  trufis  of 
a  prelentaiion,  and  ihey  do  not  all 
agree,  there  can  be  bo  nomination. 
So  in  the  cafe  of  joint  tenants  before 
feverance,  they  mult  all  agree  or  no  ad 
can  be  done.  483 

Where  there  are  parceners  in  an  advow- 
fon,  who  cannot  agree  in  one  perfon, 
the  court  will  dired  them  to  draw 
lois  who  fhali  have  the  jirjl  prefenta- 
tion.  ihid, 

0iefum|3ti'on$  in  Cqui'tp.   See  178. 

|£)jint0  anu  CnsjatJings.   See  S)ta- 
tutes. 

P?cccf0.    See  Contempt,  3Bufattt^f» 
^ttactjmcnt,  JDcfcnuaut, 

Where  an  attachment  has  ifTued  againft 
a  perfon,  and  the  raeriif  take§  a  bail- 
bond 
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bond  for  his  appearance,  and  delivers 
it  to  the  plaintiff,  the  court  will  dif- 
charge  a  rule  made  upon  the  (heriff  to 
fliew  caufe  why  he  does  not  bring  in 
the  body  ;  for  the  plaintiff  is  not  with- 
out remedy  ;  as  he  may  move  on  a 
€epi  corpus  returned  for  a  mefTenger  to 
the  county  where  the  perfon  lives. 

Page  507 

^|OC{)Ciii  %m^.    See  ^iifaut. 

^ttrcl)afe,  |5urcl}afcr,  |2Hivcl)aCe 
nep.    See  Agreement,  Statute  of 
;fMulis  ant)  t^crianes,  (lEju.irm'an, 

l^iea^  CruQ:. 

V/here  a  purchafer  has  given  a  full  value 
for  an  eftaie,  the  miitakeor  ignorance 
of  feme  of  the  parties  to  a  convey- 
ance of  their  claim  under  a  marriage 
fettlement  (hall  not  i^urn  to  the  preju 
dice  of  a  fair  purcliafer.  8 

In  agrantof  an  ellate  by  the  crown,  there 
was  a  refcrvation  or  all  royal  mines; 
the  defendant  agreed  to  purchafe  this 
eftate  of  the  plaintiff,  but  refufing  af- 
terwards to  conipleathis  purchafe,  the 
bill  is  brought  to  carry  the  agreement 
into  execution  j  on  a  reference  to  a 
Mailer,  he  reported  it  was  probable 
there  are  fuch  mivies,  and  therefore  the 
plaintiff  cannot  make  a  good  title.  19 

On  exceptions  to  the  report,  the  court 
allowed  them,  and  faid  as  there  never 
had  been  an  exertion  of  this  right  in 
the  crown  in  a  fingle  iniUnce  fince  the 
grant,  and  no  poffibility  there  ever 
will,  it  would  be  of  mifchievous  con- 
fequence  to  admit  it  to  be  an  objedion 
to  a  title.  ibid. 
S.  devifes  all  his  real  and  perfonal 
eftate  to  G.  his  heirs,  charged  with 
the  payment  of  his  debts ;  the  plain- 
tiffs who  are  bond  creditors,  never 
a&cd  for  their  principal,  bu:  received 
their  interell  regularly  for  j6  ye^rs  of 
G.  the  executor,  who  during  this  in  - 
terval made  feveral  fales  of  the  tcfla- 
tor*s  eftate  ;  it  was  held  by  the  Malter 
of  the  Rolls,  that  the  bill  brought  by 
Ithe  bond  creditors  fhall  be  dilmiffed, 
and  a  purchafer  ftiall  not  be  dif- 
tur bed  after  a  quiet  poffeffion  of  16 
^ears.  41 


A  fettlement,  though  made  after  mar*- 

riage,  yet  being  in  confideration  of  a 
portion  that  was  paid  at  the  time  can^ 
not  be  impeached  by  fubfequent  cre- 
ditors. -^^^Jf^  479 

Where  a  purchafer  has  an  advantage  by 
the  dropping  in  of  lives,  the  court 
will  direct  an  inquiry,  what  intercft 
was  proper  to  be  paid  by  him  on  that 
account.  489 

The  d)  opping  in  of  lives  on  eftates  in  the 
Wtft  q{ Eni^^lavJ  h  not  confidered  as  ac- 
cidental, but  as  part  of  the  annual 
profits  of  the  eftates.  490 

If  the  purchafpr  under  a  private  contract 
docs  not  pay  the  purchafe  money  at  a 
time  fixed,  he  will  be  chargeable  with 
intereft,  as  he  muft  bear  any  lofs  ;  fo 
fo  likewife  will  he  be  in  itled  to  any 
profits  that  arife  from  the  eftate.  ibiJ, 

A  purchafer  made  an  objection  to  a  title 
tor  want  of  a  deed,  which  had  beea 
inrolled  at  a  publlck  omce,  but  could 
not  be  found  ;  a  copy  of  it  taken  in 
1632,  aticfted  to  be  a  true  one  by  five 
witneffes,  produced  in  court  ;  Lord 
Hard'-wkke  was  of  opinion  this  would 
have  been  fufficient,  even  without  an 
acteftaiion.  541 


iScal  ea^te.   See  ^i'Coual  iDcbts. 

HERE  money  is  given  to  be  laid 
out  in  lands,  and  when  bought 
to  be  fettled  on  fuch  and  fuch  peribns, 
on  a  bill  brought  here  the  court  is  \o 
dired  a  purchafe,  and  the  profits  of 
the  money  to  go  as  the  land  itfelf,  till 
purchafed.  369 
Where  there  is  a  direflion  by  a  will  tqt- 
purchafe  a  particular  eftate,  which  is 
nlterwards  fwallowed  up  by  an  inun- 
-daiion,  the  money  fodevifed  ftiall  not 
go  to  an  executor,  but  as  the  rents 
would  have  done  when  the  land  was 
purchafed.  ibid, 
Antiently  ihey  were  fo  tender  of  landed 
eftates,  that  the  flierlff  could  not  even 
in  cafes  of  the  crown  extend  the  lands, 
of  the  debtor  if  his  chacfeis  were  de- 
ficient, and  io  could  be  made  appear  to 
the-flisrift;  *  455 

Where 
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Where  real  eflate  is  given  to  a  devifee  of 
perfonal  for  the  payment  of  debts,  it 
is  affets.  Page  566 

iSeceitjct.    See  Statute  cf  ILi'mi'ta'- 
ti'ons. 

The  court  has  not  a.  jurifdI£lion  to  ap- 
point a  receiver  uniefs  a  caufe  be  de- 
pending. 315 

The  cafe  of  idects  and  lunaticks  has  been 
infixed  on  as  a  fimilar  cafe  ;  but  the 
jurifdidion  which  the  court  exercifes 
with  refpefl  to  them,  is  c.  particular 
one,  and  therefore  not  like  ihe  prefent. 

ibid. 

lEccosufrancc.    S-c   under  lectin- 
iEccol?eri».    See  <Zm\\\\\^\i  lEccotJej^, 
IScBcmptfcn.   See  jSlJoiegage. 

Equity  of  redemption  may  be  conveyed  I 
by  bargain  and  fale.  1 5  j 

The  plain '.iff,  a  judgment  creditor,  upon 
an  eliate  in  Middkfrxy  prays  to  be  let 
in  upon  it  preferably  to  the  defendant 
a  mortgagee  of  the  fame  efrate,  on  a 
fuggeftion  he  had  notice  of  the  judg- 
ment before  the  mortgage  was  exe- 
cuted. The  judgment  was  entered  on 
the  I  2th  of  March  1753,  but  not  re- 
gillered  till  the  12th  of  June  1735  ; 
the  mortgage  was  made  the  24th  of 
May  1735,  andregiftered  7zt«^?2,  1735, 
There  being  only  a  defendant's  con- 
felfion  of  notice  proved,  in  dired  con- 
tr^diAion  to  his  anfwer,  and  contrary 
to  a  pofitive  ad  of  parliament  made  to 
prevent  perjury  ;  Lord  Hardivicke  de- 
creed, fo  far  as  the  bill  feeks  to  poft- 
pcne  the  defendant's  mortgage,  it 
Ihould  be  difmifTed  with  cofts.  275 

Tiie  rei.  ifler  ail  is  notice  to  every  body, 
a-id  I  he  meaning  of  it  was  to  prevent 
parol  proofs  of  notice  or  not  notice. 

ibid. 

It  is  only  in  cafes  of  fraud  this  court 
have  broke  in  upon  the  adt,  though 


one  incumbrance  was  reglftered  before 
another.     ,  Page  275 

Apparent  fraud,  or  clear  notice,  would 
be  a  proper  ground  of  relief,  but  fuf- 
picion  of  notice,  though  a  ftrong  one, 
will  not  juftify  the  court  in  breaking 
in  upon  an  ad  of  parliament.  276 

A  caufe  on  a  rehearing  muft  be  opened 
as  a  cafe. 

Lord  Hardwlcke  thought  a  defendant  ma- 
king a  ufual  depofit  on  petition  for  a 
rehearing  was  a  great  hardOiip  on  a 
plaintiff,  and  not  an  adequate  com- 
penfation.  138 

You  niuft  makeadecree  complete  againll 
a  defendant,  thongh  he  has  made  a 
default,  before  you  can  petition  for 
a  rehearing.  152 

SeJlrai'ut  on  il^am'age.  See  il^at- 

A  term  for  years  created  in  a  marriage 
fcctlement  to  pay  if  one  child  6000 /« 
if  two  6000/.  to  be  equa^y  divided, 
and  if  three  or  more  Scoo/.  to  be 
equally  divided,  and  to  be  paid  at  zi, 
or  marriage,  provided  if  any  of  the 
younger  children  fliouid  marry  in  the 
father's  life-time  without  his  ccnfent, 
and  after  his  death  without  confent  of 
t/?e  moihert  fuch  child  faould  forfeit 
his  or  her  faid  intended  portion,  to  be 
diftributed  amongft  the  reft  at  the  age 
of  21,  or  marriage,  nvitb  fuch  confent ; 
with  a  further  provilb,  that  if  any  * 
fuch  child  fhould  marry  without  fuch 
confent,  or  die  before  2 1 ,  or  marriage, 
with  cojfenty  the  portion  to  be  divided 
amongll  the  furvivors  at  21,  or  mar- 
riage, ivith  confent.  Frances y  one  of 
the  daughters  married  with  Mr.  Ben- 
dyjh  ivithotit  the  mother'' s confent  ;  and  in 
the  caufe  before  Lord  Talbot  he  de-  ' 
clared,  ftie  was  not  intitled  to  any  fliare 
of  the  8000/.  another  daughter  died 
after  the  decree  before  21,  or  marriage, 
whereupon  Mr.  Bcndyjh  in  the  right  of 
his  wife,  who  is  2f,  applied  for  her 
diilributive  (hare  of  her  filter's  con- 
tingent portion.  Lord  Hardioicke  was 
of  opinion  the  words  under  the  mar- 
.riage  fettlement,  fuch  child  as  married 
•without  the  father"*^  conjent  Jhouki  for- 
feit 
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felt  her  fa'id  Intended  portion ^  extended  to 
the  whole  intereft  each  child  might  expeH 
under  the  fettlement  luhether  certain  or 
contingent,  5^4 

ISlebOCatl'Ort.  See  under  IWi^  IRctJO- 
cation  of  a  CHlll,  and  under  Cdate 
JLcafe  foj  ^ears. 

Bale.  See  ^Decree,  tDefjodtioits , 
Appeals,  Cafe,  Cjcecutoi^  5DefeitD= 
ant.  Court  of  Cljaucer^,  31nfauitp, 
#arties^  dDcmmter  i^lea,  CBvit 
of  jSJci're  facias. 

Nice diflinftions in  cafes  are  to  beavoided, 
for  the  more  general  al  rule  is,  the 
better.  41 

General  rules  ought  to  prevail,  though 
in  the  cafe  of  creditors  theralelves.  43 

It  is  not  a  general  rule  to  fet  afide  every 
purchafe  made  by  a  truftee  of  a  part, 
or  of  the  whole  of  a  truft  ellate,  but 
muft  depend  upon  circumrtances.  59 

It  is  an  eftablirtied  rule  now,  that  if  you 
eled  to  proceed  at  law  on  coming  in 
of  the  anfwer,  your  fuit  here  muft  be 
difrailTed,  but  on  dropping  that  part 
of  the  bill  which  prayed  relief,  the 
court  allowed  the  plaintiff  to  proceed 
at  law.  85 

Where  debts  and  legacies  are  by  a  will 
direded  to  be  raifed  by  rer^ts  and  pro 
fits,  or  by  leafing  or  mortgaging  of 
the  land  ;  this  retrains  it  merely  to  a 
payment  out  of  rents,  and  the  court 
cannot  decree  a  fale.  105 

J^ord  Hardwicke  recommended  it  to  the 
parties  to  apply  for  a  private  act 
of  parliament  to  obtain  a  fale  of  the 
teftaior's  real  cliates.  106 

Where  there  is  a  difpute  as  to  bounda- 
ries, or  unity  of  ppiTeffion,  a  defend- 
ant mull  fet  forth  how  he  is  intitled. 

U2 

K  party  who  is  at  liberty  to  furcharge 
and  falhfy,  is  not  merely  confined  to 
errors  in  fad,  but  n>ay  take  advantage 
likewife  of  errors  in  law,  ibid, 

Vou  may  at  ths  bar  pray  a  particular  re- 
lief, though  by  )'our  Dili  you  have 
prayeU  a  general  one,  I4I 

Whoever  coines  here  for  an  account  of 
rents  ana  profiLS,  pr.-jys  a  difcovery  as 
incideiit  :o  it,  aad  for  that  reafon  a 
VOJ..U, 


fendant  cannot  demur  and  plead  to 
the  fame  matter.  Pa^e  282 

A  co-defendant's  adrnifTion  to  the  ad- 
vantage of  the  plaintiff,  will  notm^ke 


his  cafe  better. 


333 


Where  in  a  criminal  profecution  the  pri 
foner  to  flrengthen  his  charadlcrr  en- 
ters into  particular  fads  to  fupportit, 
the  profecutor  may  likewife  examine 
to  particular  fads.  ^^r; 

Where  the  general  life  or  converfation 
is  in  ifTue,  the  perfon  muft  be  prepared 
to  invalidate  that  evidence,  otherwife 
where  it  comes  in  collaterally.  340 

If  the  plaintiff  produces  the  order  for  a 
/lib poena  to  rejoin,  and  an  affidavit  of 
fome  of  the  parties  being  out  of  the 
kingdom,  the  court  will  not  difmifs 
his  bill  for  want  of  profecution,  60^ 

Though  a  bill  has  been  dilmifTed  for  want 
of  fuch  order  and  affidavit,  yet  upon 
producing  them  afterwards,  and  pay- 
ment of  cofts  out  of  purfe,  the  court 
will  retain  it.  ibid. 

On  motion  to  retain  the  bill,  the  plain- 
tiff muft  fhew  that  the  order  for  the 
fiibpcena  to  rejoin  was  dated  before  the 
notice  to  difmifs,  ibid. 


^atfsfaftion.  See  Crude  fo?  taiCng 
5Daugbt^rs'  ^o^ti'ons,  &c.  anu  ^av- 
ment  of  IDebts,  Jlcgacf,  ^^ojtions:, 
^DemptioUj  Conljc^ancc0. 

FIVE  hundred  pounds  given  in  a 
teftator's  life-time,  is  a  fatisfadion 
for  the  fame  fum  left  in  his  will.  4S 
Where  a  lefs  fum  is  given  under  a  will 
than  under  a  fettlement,  it  is  not  a 
fatisfadion  of  a  greater.  58 
Though  It  is  a  rule,  that  a  legacy  greater, 
or  as  great  as  the  debt,  fhali  be  taken 
to  be  a  fatisfadion,  yet  where  there  is 
a  prefumption  the  teftator's  intention 
was  otherwife,  the  court  in  late  cafes 
have  leant  again  ft  the  rule  fo  far  as 
to  hold  it  not  to  be  a  fatisfadion.  30  j 
By  a  conveyance  on  the  19/^  and  zotk 
of  February  1694,  mode  on  the  fecond 
marriage  QiW^tlliam  Lord  Elands  eldeft 
fon  ot  Georg-'  Marq  uis  of //^///izjv  wi  th 
Lady  Alary  Finch y  there  was  a  ^erm  of 
Y  y  500  years 


Tahh  of  the  Principal  MatUru 


500  years  created,  charged  on  all 

the  lands  'w^Notunghamjhire  and  Torl- 

Jhire  comprized  in  the  marriage  fettle- 
ment,  in  trull:  that  in  cafe  there  fhbuld 
be  a  failure  of  iflue  male  of  this  mar- 
riage, the  truftees  after  thecommence- 
inent  thereof  (hould  raife,  if  but  one 
daughter  20,000/.  if  two  or  more 
25,000/.  equally  to  be  paid  to  them 
at  their  age  of  i6,  or  days  of  mar- 
l-iage,  if  more  daughters  than  one  to 
have  200/.  a-piece  maintenance  till 
12,  and  afterwards  300/.  per  ann, 
to  be  paid  at  Michaelmas  qx  Lady- day y 

,  which  fliould  firft  happen  after  the 
commencement  of  the  term  ;  provided, 
or  in  cafe  lands  of  inheritance  Jhall  de- 

Jcend  io  the  daughter  frara  Lord  Eland 
as  great  value  as' the  portions,  then 
the  50Q  years  term  Jhall  ccafe.  Page  458 
Marquis  George  by  a  cpnv.eyance  of  the 
I  ft  and  zd  of  March  1 694,  did  in  con- 
fideration  of  his  name  and  family,  and 
to  fupport  the  fame,  in  cafe  neither  he 
nor  his  fons  fhould  leave  any  iffuc 
^ale,  fettle  the  faid  premiiTes  on  Sir 
Gioige  Savilk  for  99  years,  if  he  lived 
fo  long,  and  to  his  firft  and  other  fons 
in  tail  male,  with  fcveral  rm^inders^ 

over.  r-r"^^^ 
Marquis  Oetn-g^  being  like  wife  feiied  in 
fee  of  feveral  cftates  in  other  counties, 
and  the  reverfion  in  fee  of  divefb  ma- 
nors on' the  death  pf  the  now  Mar- 
chionefs  Dowager  of  Halifax,  and  of 
jf^veral  fee  farm  rents  on  the  death  of 
Catharine  Queen  Dowager,  made  his 
will  March\ht  17th  1691,  and  there- 
by gave  his  houfe  at  Afidn  to  his  wife 
far  life,  and  after  her  deceafe  to  Lord 
Eland  and  his  heirs  |  and  (he  fays, 
u^s  to  all  mj  lands  not  compreJoended  in 
the  Jettlemnt  made  on  my  fan's  marriage, 
Jf^ive  them  to  Lord  Eland  and  the  heirs 
of  his  body,  and  for  itjani  of  fuch  ijue, 
)o  my  daughter  Stanhope.  ibid. 
J^ar^uis  George  died  without  any  other 
'  jllue  tpale  thin  Lord  Elcnd,  who 
proved  the  will,  and  being  feifed  un- 
der the  will  as  above,  by  leafeand  re- 
leafeof  the  17th  and  i8th  of  May, 
1695,  declared  theufesofa  recovery; 
of  lands  in  the  counties  of  North.amp- 
m,  Derby,  Jork,  Nottingham,  Middle- 
fex  znd  ^urry,  to  be  to  hun  and  his 
^eirs  :  a'nd  by  leafc  and  reieafe  o\  the 
5th>nd6ih  of  "^uh  169$ >  M>>r<iuis 


William  fettled  the  fame  lands  to  htm-, 
felf  for  life,  and  after  his  deceafe  tq 
the  ufe  of  fuch  perfon  and  for  fucl^ 
eftate,  as  he  by  any  writing-in  the 
prefence  of  three  witnellesj  or  by  his 
will  ligned  in  the  fame  manner,  fhould 
declare,  Cs'r.  and  in  default  of  fuch 
ilTue  to  his  daughters  and  the  heirs  of 
their  bodies;  and  in  default  of  fuch 
iffue  to  Lady  Stanhops^  and  the  heirs  of 
her  body ;  and  in  default  of  fuch  iiTue, 
to  the  right  heirs  of  Marquis  George 
for  ever.  P^g^.  4^0 

Mnrquis  JVilllam  by  a  codicil  dated  20th 
of  Auguft  1700,  reciting  the  recovery, 
devifed  all  his  faid  lands  to  his  excr 
cu tors  for  500  years,  on  truft  to  raife, 
in  cafe  he  had  no  fon,  th^  fum  of  500 /I 
a  piece  additional  portion  for  each  of 
his.^daughters,  to  be  paid  at  16,  or 
marriage,  and  fubjeft  to  the  term  de- 
vifed the  faid  lands  to  his  firft  and 
other  fons  in  tail  male,  and  in  default 
of  fuch  ilfue,  to  remain  to  fuch  ufe 
and  for  fuch  eftate  as  are  thereof  de- 
clared by  the  releafc  of  the  6th  oCjuly 
1695.  ihid^ 

On  May  the  31ft  1700,  Marquis  William 
died  without  any  iffue  male,  but  by 
his  firft  Lady  had  iffue  Lady  Ann  Bruce^ 
and  by  his  fecond  Lady  Effex,  Lady 
Dorothy  and  Lady  Mary  Savilk,  ibid. 

^ir  George  Savilk  after  Marquis  Wzlliam*& 
deceafe  entered  on  the  lands  in  Not- 
tinghamfh^ire  and  Torkjhire,  and  re- 
ceived the  rents  due  at  Michaelmas 
\  700,  and  has  ever  fince paid  the  tnain- 
tenance  of  Marquis  Williamh  three 
daughters,  till  the  Lady  day  next  be- 
fore they  arrived  at  their  ages'  of  16 
years.  '       /  458 

Mr.  Ju/iice  Tracy  held  that  the  lands  6f 
which  William  Marquis  of  Halifax  was 
feifed  in  fee,  and  devifed  to  his  daugh- 
ters in  tail,  were  not  fuch  an  eftate  of 
inheritance  as  will  be  a  latisfadion  of. 
the  portions  for  his  daughters  by  the 
fecond  wife,  becacfe  Ih^cy  claim  thefe 
lands  by  purchafe,  and  the  prdvifo  in 
the  marriage  fettlement  reftrains  the 
fatisfadion,  to  lands  Coming  to  the 
daughters  by  defcent  fro^^  tl^eir  father.. 

■         ^'  •    •  ^bid. 

The  valuation  of  the  landi  defcendrng  to 
the  daughters  from  their  father,  iriulV 
be  made  according  to  the  value  of  the 
lands  at  the  time  of  the  defcent ;  for 
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till  the  valuation  made  it  cannot  be 
known  whether  they  are  a  full  or  a 
partial  fatisfadlion.  P<^g^  4^1 

The  lands  defcended  from  Marquis  IVil- 
/w/xtohis  daughter  in  tail,  arenotfuch 
an  eiiate  of  inheritance  as  is  within 
the  meaning  of  the  provifo;  for  fuch 
an  inheritance  was  intended  as  is  of 
certain  value,  an  eftate  of  inheritance 
in  fee  iimple.  462 

The  revcrfion  in  tail  cxpe£lant  on  the 
deaths  of  Lady  Dowager  Halifax^  and 
the  late  Queen  Dowager,  are  not  fuch 
cftates  of  inheritance  defcended  from 
Marquis  William  as  are  within  the  in- 
tent  of  the  provifo.  463 

I.ord  Chief  Juftice  Pratt,  S\r  Jofeph  Je- 
hylli  and  Lord  Chief  Juftice  Kingy  de- 
livered their  opinion  in  court,  which 
agreed  with  Mr.  Juftice  Tracyis^  and 
I^ord  Macclesfield  concurring,  gave 
judgment  accordingly.  464 
moft  cafes  a  father  will  be  prefumed 
to  have  paid  thedebt  he  owes  a  daugh- 
ter, when  in  his  life-time  he  gives  her 
a  greater  fum  than  he  owed  her.  522 

^canDal  aiiD   3m|?erti'ncnce.  See 

I^ectin'ti'cs,  31uD5ments,  5)tatutcs 
4nD  iSecogtufance.  See  'Bonus, 
3!ucttmbjance0,  and  il^ojtgages. 

None  but  a  bona  fide  purchafer  of  a  puny 
incumbrance,  without  notice  of  inter- 
mediate ones,  can  tack  it  to  a  prior. 

S3 

S^cpatate  Maintenance.  See  Oll^aron 
anu  J^emc,  Agreement  on  i^xx- 
n'agc. 

J^ord  Rivers  by  will  gave  an  annuity  of 
50/.  to  the  plaintiff,  who  afterwards 
,in  1726  married  the  defendant  Fifzer; 
in  1 72 B  they  agreed  to  part;  by  a 
deed  of  feparation  the  hujfband  cove- 
nanted to  aliow  her  14/.  per  a-nman  out 
of  his  own  eftate,  and  24/.  more  to 
be  paid  quarterly  out  of  the  annuity  of 
§0/.  and  III.  a  year  to  his  daughter 
i>y  the  plaintiff  for  her  maintenance, 
to  be  paid  quarterly.  The  bill  is 
brought  againft  the  hulband,  and 
Stephens  a  creditor  of  his,  fince  the 
execution  of  the  deed  of  feparate  main- 
tenance, to  ha"e  the  trufts  of  that  deed 
^frfprmcd,     Lqi-4  Hardwicke  decreed 


according  to  the  prayer  of  the  hHl  as 
againji  the  hujband  ;  and  as  to  Stephens, 
that  he  Jhouhl  not  releafe  his  claim  upon 
the  annuity  till  the  plaintiff  had  paid  him 
hit  debt.  Page  5  1  I 

A.  in  titled  to  500/.  marries  whilft  an  in- 
fant, the  huft)and  by  deed  after  mar* 
riage  agrees  the  500/.  (hall  be  to  her 
feparaie  ufe  for  life,  and  after  her 
death  to  the  i/fue  of  the  marriage  ;  ia 
the  deed  was  a  provifo,  empowering 
the  trufteeto  lend  a  part,  or  the  whole, 
to  the  hulband  ;  he  lent  him  the  500/. 
and  in  14  months  after  he  became  a 
bankrupt ;  the  truftce  brought  his  bill 
to  be  admitted  a  creditor.  Lord  Hard- 
nvicke  decreed,  he  Jhould  come  in  as  a 
creditor  under  the  commijfion for  the  money 
he  paid  to  the  hujband.  5^9 

In  feparate  maintenances  the  court  malt 
be  directed  by  judicial  determinations, 
and  not  by  what  they  think  of  them 
in  their  private  judgment.  560 

jS^:ntence  in  tl;e  ecclcaallical  Cowrt. 
See  Spiritual  Cotirt, 

Scciueftrati'on,  fee  under  5Dccrce* 

After  goods  or  a  real  eftate  are  feized 
upon  a  fequeftration  for  want  of  an  an. 
fwer,  the  plaintiff  may  ftill  proceed, 
x\]\  he  has  got  the  bill  taken  pra  csn- 
PJP>'  23 

A  fequeftrator  is  not  intitled  to  6  s.  ^d,^ 
a  day  as  aftatcd  fee.  ^4^ 

S>cttleinent  befote  Carriage. 

Where  a  hulband  by  a  fettlement  befoi-e 
marriage  was  obliged  to  do  a  particu- 
lar thing  for  the  benefit  of  the  wife, 
and  he  did  a  thing  equally  fatisfadory, 
the  court  will  prefume  a  fatisfaaion 
by  implication. 

A  wife,  v/ho  by  articles  before  marriage 
is  by  expref^  words  barred  of  every 
thing  Ihe  could  claim  out  of  her  huf- 
band's  perfonal  eftate,  by  the.  commo?t 
lazu,  cufiom  of  Lvidon,  or  other'-w  fe  hozo- 
foe-ver^  has  no  right  to  paraphernalia,  643 

Settlement   after   ^^armjc.  See 
%reetuent5  on  ^arn'asc. 

A  hulband  who  had  1733/.  ftock  de- 
viled to  him  after  marriage,  velb  it 
in  truftees  for  the  benefit  of  himlelf 
for  life,  of  his  wife  for  life,  and  af- 
terwards for  the  benefiEofhis  chiliiren. 
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^he  fetthment  is  voU  both  as  to  credi- 
tors bffore  and  after  the  7narriage^  and 
the  trufl-eftate  nuas  decreed  to  be  jold,  and 
applied  to  the  payment  of  the  Bufband'' s 
debts.  Page  600 

Such  a  fettlement  good  as  again  ft  a  fa^ 
ther  after  marriage,  and  againft  a  vo- 
luntary conveyaDce.  ibia. 

S)cU'Cl'tO?.    See  %itm\^t:>  ^aftct  in 

The  perfon  whofe  name  is  entered  in 
the  Souih-fea  company's  books  is,  with 
regard  to  them,  the  proprietor.  141 

Brokers  very  ofcen  transfer  ftock  with- 
out the  principal's  being  fo  much  as 
mentioned,  and  yet  he  may  maintain 
an  a6iion  againft  the  perfon  to  whom 
the  ftock  was  transferred.  394 

S^peci'al  ^kal>:ng0.   ^ce  Ccisrta  of 

In  a  plea  of  convidlion  for  a  capital  of- 
fence, this  coijrt  rauft  judge  with  e^ual 
Uriftnefs  as  if  it  was  a  plea  at  common 


]aw. 
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Saying  that  A.  gave  a  mortal  wound  to 
jS.  of  which  he  died,  without  men- 
tioning in  what  part  B.  received  the 
wound  is  bad  :  fo  faying  that  A.  was 
tried  at  Gallo<way  affiles,  without  Iky- 
ing the  perfons  who  tried  him  had  a 
ccmmiificn  of  g.iol-deIivery,  is  alfo 
bad.,  ibid. 

In  a  proceedLig  at  Iaw>,  ©n  a  joint  de- 
mand where  one  of  the  creditors  will 
rot  join  in  the  afticn,  i  e  is  fummoned 
and  fevered,  and  the  other  has  judg- 
ment ^^/(?^/  fequatur  foJiim.  510 

Where  an  adtion  is  brought  againft  two 
joint  debtors,  and  one  only  appears, 
the  crediior  may  have  judgment  for 
his  whole  debt  againft  che  perfon  ap- 
pearing, and  by  default  againft  the 
pcrlon  uho  does  not  appear.  511 

Jfn  pleading  there  is  the  fame  ftrictnel's  in 
tcjuiiy  as  in  law.  632 

^^Zti%Z  JD?>JlTe  OJ  ILcgnCl'.     See  un- 
der jilcg<UI>, 

^pecif^t  ^5cvfc;!nr.rcc.     See  ^^fL^^ec- 
'  meut  tohcu  tc  be  perfcjimcD  in  ^^^pc- 
cic,  auU  JS^jcu  not,  under  3gicc- 
jneut.  /  ' 


^IJin'tual  Court.  See  ll5aton  atm 
:fcme,  Oi-lanueftine  ^l^amage,  SDc- 
tnurrer,  5Di{lnbution,  Statutes, 
^a;cfms,  Statute  of  ^Unifo^mit^. 

The  fpiritual  court,  in  cafes  of  contro- 
verted wills,  appoint  an  adminiftra- 
tor  pendente  lite,  to  take  care  of  the 
eft  ate.  Page  286 

Where  a  perfon,  whether  he  is  heir  at 
law,  or  next  of  kin,  or  any  other  man 
whatfoever,  keeps  pofteffion  of  the 
tefta  tor's  real  or  perfonal  eftate,  fuch  an 
adminiftrator  is  iniitled  to  bring 
eje<^ments  for  the  recovery  of  the 
pofTeftion.  ibid. 
Lord  Hardivicke  thought  it  an  abfurdity 
that  a  will  fet  afide  at  law  for  the  in- 
fanity  of  the  teftator,  may  ftili  be  li- 
tigated on  account  of  perfonal  eftate 
in  the  ecclefiafticai  court,  and  expref- 
fed  ai  vvifti  the  legiflature  would  find 
a  remedy  for  it.  378 
If  a  proper  fuit  had  been  inftituted  in 
the  ecclefialHcal  couit  in  relation  to 
the  validity  of  a  marriage  in  the  life- 
time of  the  pretended  huftjand,  ^and 
a  fentence  is  given  againft  the  mar- 
ria^'e,  that  would  have  bound  every 
body  ;  becaufe  it  is  final  and  conclu- 
five,  as  being  the  proper  jurifdidion 


in  cafes  of  this  nature. 


88 


It  is  to  be  wifiied  indeed,  that  the  pro- 
ceedings in  all  courts  were  uniform  r 
but  at  prefent  the  ecclefiafticai  court, 
which  is  the  law  of  the  land,  fre- 
quently determines  contrary  upoh  the 
fame  fads.  309 

Where  the  ecclefiafticai  court  have  given 
their  confent  the  hufband  fliould  have 
the  wife's  portion,  this  court  has 
granted  an  injandtion  to  ftay  the  pro- 
ceedings there,  becaufe  they  will  not 
fufter  the  huft)and  to  take  the  wife's 
portion,  till  he  has  agreed  to  make  a 
reafonable  provifion  for  the  wife.  420 

The  principal  regifters  in  the  preroga- 
tive-office djfagrpeing  about  the  ap- 
pointment of  a  clerji,  the  deputy  re- 
giUer  nominated  one  /ihboty  who  for 
a  twelve. month  officiated^  and  re- 
ceived the  fees  amounting  to  500/. 
Lord  Hard-jckke  held,  as  bc'nvas  an  of- 
ficer iie  fado,  he  had  a  right  to  the 
fiatcd  fees,  and  to  retain  them  without 
ci(  count  ;  and  dfrnifftd  the  bill  as  againjl 
hhni^ith  cojh,  ■^Si 

ThQ 
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Xha  right  of  nomination  of  a  clerk  to 
the  regifier  is  in  the  furviving  grantees, 
in  the  grant  of  the  lace  archbilhop 
Doaor  PTake.  Page  483 

"LorA'Hardwicke  dlrefled  the  two  regif- 
ters  to  draw  Iocs,  who  (hall  firll  no- 
minate a  clerk,  to  fill  up  a  late  va- 
cancy, ibid. 

If  there  were  a  long  courfe  of  precedents 
of  a  proceeding  by  eccleliallical  cen- 
fures  again  11  lay  perfons  marrying 
clandeftmely,  it  would  be  of  great 
weight  in  a  cafe  of  this  nature  though 
a  few  inftances  would  not.  670 

In  Mattin^ky  and  Martins,  Jo,  257.  it 
was  refolved  that  if  any  perfon  marry 
without  publication  of  bans  or  licence, 
they  ar-e  citable  for  it  into  the  eccle- 
fiailical  court,  and  no  prohibition  lies. 

ibid, 

Otherwife  lay  perfons  contrafling  fuch 
marriages  would,  without  fuchaju- 
rifdiclion  ia  the  fpirituai  cour:,  have 
been  unpunifhed  till  the  ftatuteof  W. 
3.  was  made.  ibid. 

The  18  Eli'z,.  which  concerns  the  mo- 
thers, ^c.  of  baftard  children,  inflifls 
a  temporal  puniihment,  to  prevent  un- 
due charges  on  parilhes ;  the  fpirituai 
court  punifhes  it  by  penance,  as  it  is 
a  publick  fcandal  to  the  church  ;  and 
therefore  it  has  never  been  imagined 
that  the  one  has  repealed  the  other.  673 

That  the  fpiricual  court  proceed  only  pro 
falute  animie  of  the  offender,  and  the 
temporal  punifti  him  either  in  body  or 
purie,  is  a  diftindionin  words  without 
a  real  difference  ;  but  in  this  cafe  it  is 
otherwife,  where  the  eccleliaftical  cen- 
fure  is  for  the  criminal  a6l,  and  the 
temporal  penalty  for  a  fraud.  ihld. 

j^tar-cbaiubcr.   See  Couvt  of  iSii'ns's 

^tatute0.   See  oa5oofe0,  llaftv,  l^c- 
gifter  %%  ^puituul  Coutt. 

The  adlof  8  G.  z.  for  the  encouragement 
of -the  arcs  of  defigning,  engraving, 
CiJ'r.  by  veiling  the  properties  thereof 
in  the  inventors  for  14  years,  is  not 
merely  confined  to  works  of  invention 
only,  but  means  the  defii^ning  or  en- 
graving any  thing  that  is  already  in 
nature.  93 
h  print  publifhed  of  any  building,  houle, 
or  garden,  fails  within  the  ail  of  par- 
liament. 9^ 


The  property  of  the  prints  veils  abfo- 
lutely  in  the  engraver,  though  the  day 
of  publication  is  not  mentioned.  95 

It  never  was  the  intention  of  the  a6l  of 
the  loth  of  Queen  for  building, 

the  fifty  new  churches,  that  there 
fhould  be  a  fuit  in  the  ordinary  courts 
of  juftice;  the  commilTioners  are  the 
perfons  to  determine  any  difpute.  1 44 

If  the  commiflioners  do  any  thing  im- 
proper, the  court  of  king's  bench 
will  grant  a  mandamus,  145 

The  commiflioners  are  by  the  ad  direc^led 
to  account  before  the  auditors  of  the 
treafury  ;  and  if  there  is  any  grievance, 
the  relief  is  by  applying  to  a  court  of 
revenue,  ibid<» 

The  feveral  a£ls  relating  to  this  matter 
mull  be  taken  together.  146 

Nothing  can  iffue  by  order  of  the  trea- 
furer,  without  a  previous  one  from  the 
commilfioners.  147 

It  is  improper  to  make  a  perfon  who  a6ls 
minifterially  only  a  fole  party.  ibid. 

Where  fomeof  the  undertakers  under  the 
a6t  of  \Ann.  c.  13.  in  regard  to  briefs^ 
are  dead ;  in  a  bill  for  an  account, 
their  reprefentatives  need  not  be 
brought  before  the  court,  for  they  are 
each  anfwerable,  the  one  for  the  other. 

162 

The  ena6ling  part  of  a  ftatute  extends 
farther  than  the  preamble  in  many  in- 
ftances,  even  in  criminal  matters.  205 
The  33  H.  8.  c.  23.  for  trying  treafons, 
^Jc,  within  the  King's  dominions,  or 
ivlihoiit^  has  been  extended  to  trials  in 
the  ]Veli  Indies.  Hid, 
The  court  were  unanimoufly  of  opinion 
that  the  ftatute  of  7  ti;'  8  W,  3.  hath 
not  operation  to  take  away  the  eccle- 
fiaftical  jurifdidion  as  to  the  hufband 
clandeftinely  married.  671 
The  ftatute  of  7  ^  8  JV.  3.  inflias  a  pe- 
nalty in  refped  of  a  clandeftine  mar- 
riage, being  a  fraud  on  the  publick 
revenue  ;  but  the  ecclefiallical  cenfure 
is  to  punilh  it  as  an  olFeace  againft  the 
publick  order  of  the  church.  672 
Subfequent  ads  of  parliament  in  the  af- 
firmative giving  new  penalties,  do  not 
repeal  former  methods  of  proceeding, 
ordained  by  preceding  acts,  without 
ne^iuive  words. 

Statute©  of  Ciiampartp. 

Where  a  perfon  undertakes  to  make  ou: 
the  title  of  another  to  an  ellate,  and  i 

^  y  3  to 
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to  have  a  part  of  the  lands  as  a  fatis- 
faftion  for  his  trouble,  though  the 
agreement  for  this  purpofe  is  arr^ulfy 
drawn,  in  order  to  keep  it  fSMi  of  the 
Statutes  of  Champerty^  he  will  not  be 
indtled  to  have  a  fpecific  performance 
decreed  here,  but  will  be  left  to  his  re- 
medy at  law.  FageliiSf 


Statute  of  i^rauT)uleiit  JDcbifcs.  See 
^3art^,  ^ffets  marl!).illeD,  l^ei't  un- 
der 03attei:0  coutcoDerteD  bettaeeu 
licit  ano  a3;:ecttroj,  <Lc. 

h  creditor  brings  a  bill  under  the  ftatute 
of  fraudulent  devifes,  againft  the  af- 
iignee  of  the  devifee  only,  the  heir  at 
law  is  a  neceffary  party,  and  for  want 
of  his  being  before  the  court,  the  caufe 
was  ordered  to  (land  over.  i2j 

Xf  an  action  at  law  is  brought,  itmufi:  be 
both  againft  the  devifee  and  heir  at 
law,  and  equity  follows  the  law  in  this 
refpedl.  ibid. 

The  defedl  in  f  5  Eli%*  c.  5.  of  fraudulent 
conveyances,  is  remedied  by  3  PF,  ^ 
M.  c.  14.  204 

The  adion  under  the  ftatute  muft  be 
brought  ^V«//y  againft  the  heir  and  de- 
vifee. 433 

The  provifion  In  the  a£t  was  introduced 
for  the  benefit  of  the  creditors  merely, 
without  any  regard  either  to  the  heir 
or  devifee  ;  for  othcrwife  there  might 
have  been  a  coUafion  between  the  de- 
vifee and  heir  at  law,  to  play  off  the 
will  or  not,  jud  as  it  fnouid  fuit  them 
bell ;  therefore  it  was  a  wife  provifion 
of  the  ajlit,  to  join  the  heir  and  devifee 
in  the  adion,  to  fecurs  the  creditor  at 
all  events.  ibid. 

The  reafon  why^there  are  no  precedents 
to  be  found  of  judgments  at  common 
law  on  this  ftatute  is,  that  ihe  proceed- 
ings in  this  court  are  more  expeditious; 
for  as  both  heir  and  execinor  are  before 
the  cour'',  the  creditors  may  have  a  fale, 

ihid,. 

In  the  ca?fes  on  this  adion  in  Clip's  and 
Idliys  Lntj-^'es,  the  writ  charges  the  heir 
in  dek't  and  detinet^  and  that  the 
judgment  nuifl  follow  the  vvrii  and 
<.oant,  is  a  known  rule  at  l.tw.  ihid. 


Statute  of  iFrauTJSant)  ^^etfutrf€0.  See 

The  hatute  requires  that  all  declarationt 
of  tru.f^:  ri)o»jt]d  b^^  in  wri'iing,  otherwife 
they  are  ab^olu-eiy  void,  PTfcept  fuch 
as  arife  by  conll'-adlion  ol  law,   P.  "Ji 

He  who  pays  the  pur^hafe  money  has  a 
refultrng  truft,  but  then  he  muA  clear!/ 
prove  the  payment.  /^/V. 

There  is  another  way  of  taking  a  cafe  out 
of  the  ftatute,  which  is  by  admitting 
parol  evidence  to  Tnew  the  truft,  front 
the  mean  circumftances  of  the  pre  - 
tended  owner  of  the  real  eftate,  that 
makes  it  impofiible  for  him  to  be  the 
purchafer.  Ihld, 

Nothing  is  a  refulting  truft  wnder  the  ila- 
tute  of  frauds  and  perjuries,  but  what 
are  called  fo  by  operation  of  law.  150 

Where  afum  of  money  is  given  originally, 
and  primarily  out  of  land,  a  will  with 
that  charge  muft  be  equally  executed 
with  the  fam«  folemnity,  becaufq  it  is 
conlidered  in  this  court  as  part  of  the 
land,  fi nee  it  can  only  be  raifed  by  fale 
or  difpofition  of  part.  272 

Statute  of  ILfnu'tati'ong*  See  ili'mi* 

^Jpevc!jantf5. 

A  bill  depending  for  fix  years  in  chance- 
ry, is  not  fufficient  to  take  a  debt  opt 
of  the  ftatute  of  limitations.  F 
The  appointment  of  a  receiver,  will  not 
alter  the  poiTeftion  of  an  e.ftate  in  the 
perfon  who  fliall  be  found  intitled  a* 
the  time  the  receiver  was  appointed, 
fo  as  to  prevent  the  ftatute  of  limita- 
tjons  running  on  daring  the  right  in 
difpute.  15., 
The  ftatute  of  limrtadofis  may  be  pleaded 
to  the 'debt,  but  not  to  the  difcovery 
when  the  debt  was^due.  51 
L.  gives  D.  P.  an  anniiity  for  life,  flie 
flies  in  iyiS,  andin  1740  a  bill  is 
brought  by  her  reprefentaiive  for  the 
arrears  of  the  annuity,  from  the  year 
i       1 708,  to  the  death  of  D,  P.  the  court, 
;      from  the  length  of  time,  prefumed  it  to 
I      be  paid,  and  difmift'ed  the  bill  witlr 
I      cofts.  71 
j  Though  the  Jodine  has  prevailed,  that 
!      the  ftatu  e  of  l?mitati<3ns  will  not  run 
\      as  to  a  legacy,  yei  ic  will  not  hold  as 
t©  a 4  an;.uiitj.  ihtd. 

Portions, 
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j[*ohions,  wHicti  became  due  in  1673, 
Were  fued  for  in  this  court  in  1717  •* 
Lord  Hdrdwicke  faid,  fuch  a  length  of 
time  creates  a  very  (Irong  prefUmption 
of  their  having  been  paid  ;  and  to  in- 
duce the  court  to  believe  they  are  ftill 
unpaid,  alaloft  amounts  to  proving  a 
negative.  Page  178 

I'hough  an  original  be  filed  at  law,  yet  if 
there  has  been  no  proceeding  upon  it 
for  fix  years,  it  will  not  prevent  the 
ftitiite  of  limitations  from  funning. 

395 

The  creditor,  by  4  Jfnney  has  the  fame 
privilege  on  the  debtor*s  being  beyond 
fea,  as  he  had  by  the  ftafiuteof  21  Ja^. 
on  his  beiBg  beyond  the  fea  himfelf. 

613 

Thefe  ftatutes  mud  be  fo  confidered,  as  if 
the  claufes  in  the  lad  had  Hood  origi- 
nally in  the  firll.  6i\ 

Where  a  creditor  who  has  been  out  of  the 
kingdom  returns,  the Yime  will  run, 
and  his  going  abroad  again  will  give 
him  no  privilege  5  for  that  was  gone 
by  his  having  once  returned  after  caufe 
of  adion  accfued.  ibid. 

If  after  an  ou tier  of  the  reft,  one  tenant 
in  common,  or  jointenant  continues 
in  poflefljon  of  the  whole  for  20  yeans, 
it  is  a  bar.  632 


Statutes  cf  <2tnifo?miti?i   See  |5ar- 

The  pecuniary  penalty  enabled  by  the  fta* 
tute  i3  Car.  2,  in  the  cafe  of  teaching 
fchool  without  licence,  is  inflicted  eo 
fiomine  for  the  punilhment  of  the  fame 
offence,  for  which  the  fpiritual  judge 
inflifls  excommunication.  672 

By  the  llatutes  of  i  Eli'z..  and  13  X^C.h. 
2.  the  laity  are  bound  by  the  rubrick 
againll  marrying  without  publicationof 
ban*  ;  and  by  the  firlt  ad  are  exprefsly 
puniihable  by  the  cenfures  of  the 
«^urch  5  and  by  the  fecond  a£l  the 
power  of  the  ordinary  is  directed  to  be 
continued  and  applied  for  punifliing 
the  lik«  offence  againll  the  rubrick  of 
the  prefcnt  book  of  common  prayer. 

673 

Statute.  See  S'^ciiritics. 
^tocfe!5.    Vide  j©3Utl)-^ca  S^tocK* 


The  reprefentativtf  of  3ir  T.  C.  prays  to 
redeem  z^ool.  Eaji  India  ftock,  tranf- 
ferred  to  the  defendant  the  ill  of  Ai)ril 
1708,  forfecuring  zooo/.  and  intereft 
at  6  per  cent,  to  be  re -transferred  on 
payment  of  principal  and  intereft  the 
2d  ef  July  following.  Sir  T.  C.  died 
in  1709;  the  fon  brought  this  bill  in 
1729.  Lord  Hardnjoicke  refufing  to 
decree  a  redemption  difmiiTed  the  bill. 

^  Page  303 

It  is  not  necelTary  to  bring  a  bill  of  fore 
clofure  on  a  mortgage  of  ftock.  ibid. 

Whether  the  court  of  Chancery  can  touch 
ftock.  Vide  Taylor  r.  Jones,   600,  and 
note  2,  603 

S)uljpoetta.    See  JinfamSs 
Attmnbct.  See  Cofr^ljoiii. 

J,  C.  devifed  all  his  lands,  Eifc,  to  truftees 
till  R.  and  B.  attain  21,  and  m  the 
mean  time  the  rents  to  be  applied  to- 
wards their  maintenance;  and  after 
they  attained  21,  then  to  i^.  and  ^. 
for  their  livesj  and  after  their  deaths, 
to  the  ufe  of  the  heirs  of  R.  and  B.  as 
tenants  in  common,  and  not  as  jointe- 
nants;  part  of  the  premifTes  were  copy* 
hold^  which  were  furrendred  to  the  ufe 
of  the  will ;  B.  one  of  the  devifees  at-* 
lained  21,  and  by  leafe  and  releafe, 
conveyed  his  moiety  in  the  freehold 
lands  to  his  fifter  and  her  heirs,  who 
married  the  plaintiff;  and  afterwards 
his  copyhold  lands  in  like  manner,  but 
made  no  furrender  thereof :  Whate'ver 
ivo'  ds  there  may  he  in  a  luill  relati^ve  t9 
copyhold  lands,  they  can  hcn^e  no  effeSl  if 
there  lOas  no  furrender,  for  nothing  can 
fafs  a  legal  efate  but  v:hat  imHI  pafs  it 
in  law.  304 

5^ur^i't>o^  See  alfo  31eintenant0* 


'Cajccjj. 

Adevife  of  an  annuity  clear  for  J. 
means  free  from  taxes.  376 
Where  a  perfon  had  a  power  to  make 
a  jointure  without  any  dcduflion  for 
any  charges  impofed  or  to  beimpofed, 
parliamtiuary  or  otherwlfe  ;  this  doe« 
yyi  ROC 
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not  mean  only  fuch  as  are  fixed  and 
.certain,  but  the  land-tax,  though  a 
flu£luating  one,  is  clearly  within  the 
power.  P^g^^\'^ 
h  bifhop  by  covenanting  to  pay  all  taxes 
ordinary  or  extraordinary,  does  not 
fubjedl  himfelf  to  the  land-tax,  became 
he  cannot  bind  his  fucceffors;  other 
wife  in  the  cafe  of  a  common  perfon, 
becaufehe  can  bind  his  heirs.  544. 

Cenants  in  Common.  See  31ointe- 
nantiSj  ^atute  of  JLiim'tations. 

Lard  Hardiokhe  held,  that  the  conilruc- 
tion  in  J.  B/s  will  of  the  words,  as  hh 
fifiers feveraUy  die^  is,  that  the  fillers 
Ibould  take  as  teoants  in  common,  and 
not  as  joiiitenants,  441 

Ccnant  fo?  life.   See  %\\t%n^. 

Tenant  for  life  of  goods  mull  fign  an 
inventory  to  be  depoficed  with  the 
mailer.  8 1 

tenant     tl)e  Curtefi?.   See  Curteff, 

i^CtJemptfon  auD  :f  OjCClcfurC,  under 

Ceiiant  in  'Cai'l.   See  CHitcg  \\\  fee= 
■  tail.    See  JutevCit. 

The  ftarute  of  Ken.  8.  c.  28./  2.  gives 
a  tenant  in  tail  power  only  to  make 
leafes  for  3  lives  ablblute,  but  not  for 
9^  years  dscerminable  upon  3  lives. 

40 

Covenant  far  further  alTurance  by  tenant 
rn.  tail.  note  3,  101 

'  £crm  to?  ^ttx%'  See  Cdatc  foj  ipenrs. 
Ccnn  attendant  on  tljc  31ul)erit.ui£C. 

bee  (iBilatC. 

Ci'mbcr.   See  ^^arfonase. 

A  I'-fTee  of  a  reOory  for  three  lives,  who 
Iiid  made  a  derivative  Ieiic%  brin'^s  a 
•'!)  H  for  tithe  in  kind,  and  toellabliiha 
c  .lloiu  of  letting  out  co  n  in  fto^)ks : 
i  rd  l{.^nkvicke  held  the  bill  prop  riy 
brought,  though  fh'e  tithes  are  out  in 


leafe,  to  prevent  collufion  between  a 
le/Tee  and  occupiers.  Pagei  36 

Evidence  of  an  exemption  from  tithes 
depends  on  ufage,  and  a  pofterior  one 
is  evidence  of  the  antecedent,  where 
no  oiher  can  be  had.  137 

Potatoes  being  (own  in  great  quantities  in 
a  common  field,  the  redtor  brought  his 
bill  for  them  as  a  great  tithe.  Lord 
Hard^cvicke  held,  that  potatoes  being  m 
their  nature  a  fmal)  tithe,  the  fowi'^g 
them  in  greater  quantities  makes  no 
alteration.  364 

The  diftinflion  between  great  and  fmall 
tithes  might  arife  at  firil  from  the\ for- 
mer producing  greater,  and  the  latter 
fmaller  quantities.  3^5 

Though  Lord  Chief  Juftice  Holt,  in  the 
cafe  of  }Vharto7i  verfus  L^Jl^^  3  Le'v, 
365.  held  tithes  (hould  be  determined, 
whether  great  or  fmall, ^  from  their 
quantity  ;  the  judgment  was  contrary. 

ibid. 

If  potatoes  in  gardens  fliould  be  called 
fmall  tithes,  and  great  in  fields,  it  muft 
vary  every  year  in  every  parifh.  ibid. 

Where  arable  is  turned  into  paflure,  it 
is  an  agiflment  tithe,  and  becomes  a 
fmall  one  from  a  great  one.  ibid. 

Cslcratfon. 

The  a£i  of  toleration  was  made  to  prote^l 
perfons  of  tender  confciences,  and  to 
exempt  them  -from  penalties;  but  to 
extend  it  to  clergymen  of  the  church 
of  England  ssjho  act  contrary  to  the 
rules  and  difcipline  of  the  church, 
would  introduce  the  utmoil  confufion. 

501 

Cra^c.  See  ^-ixcljdxmi  Cclli'ev^. 

The  plaintifT  moved  for  an  injun6lion  to 
rcilrain  the  d-fend^int  from  ufing  the 
M:g:d  (lamp  on  his  cards,  fuggeiiing 
the  ioie  fight  to  be  in  the  plaintiff,  ha- 
ving appropriated  the  ftiimp  to  him- 
felf coil  fur  ai  able  to  the  charter  granted 
to  the  card  makers  company  by  King 
Charles  the  Fi^ii  :  Lord  Hardivicke  de- 
nied  the  injundion  and  /aidf  he  knew  no 
injlance  of  retraining  one  trader  from 
making  ufc  cf  the  fame  mark  zvith  am- 
ther.  484 

A  clothworker  n~ay  mainciin  an  adtio.i 
againit  anot*"?r  of  the  fa.ne  trade,  for 

uf.»g 
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cfirig;  his  mark,  where  it  is  done  with 
a  fraudulent  defign  to  put  off  bad 
cloths,  or  CO  draw  away  cuftomers.  P. 

But  the  court  will  never  eftablifh  a  right 
of  this  kind,  claiiiied  under  a  charter 
only  from  the  crown,  unlefs  there  has 
been  an  adion  to  try  the  right  at  law. 

ibid. 

The  objeflion  of  the  defendant's  taking 
away  the  plaintiff's  cullomers,  by  ufing 
the  fame  mark,  is  of  no  more  weight, 
than  the.e  would  be  in  an  objeftion  to 
one  innkeeper  fetting  up  the  fame  fign 
with  another.  487 


Crcej?.   See  Ci'mber. 


Cml.   See  i!5eto  Crfal. 


Cruft  aut)  CruSee. 
mule,  IBcaraintof 


See  <B%zc\xto% 


tDl)cu  auB  ^oiDto  btcbargeo  auD  liiC 
cb^rgeti   S^e  l^crfoual  €Ctatc,  iPree 
1^zu\):,^%  ^aii'tueCs,  3irt^  pit  cation, 
%\)z  Cbaritafele  Corporation,  ll^arou 
ant)  j(Z{\\z. 

If  a  trullee,  merely  to  have  a  point  rela- 
tive to  his  private  iniereft  determined, 
brings  the  cejiuy  que,  trufi  before  the 
court,  he  fliall  pay  the  whole  cofts ,  of 
the  fuit  for  fuch  a  vexatious  behaviour. 

48 

There  may  be  cafes  where  the  court  will 
ellablifli  an  agreement  made  with  a 
truilee  for  an  extraordinary  allowance, 
beyond  the  terms  of  the  trull.  60 

The  court  alkvays  holds  a  ftricl  hand  over 
truftees  with  regard  to  extra  allow- 
ances, ihid. 

Where  land  is  givc^n  to  A,  without  the 
word  heirs,  and  a  truft  declared  of  that 
ellate,  which  can  only  be  fatisfied  by 
cejtuy  que  tru/l^s  taking  an  inheritance, 
the  fee  will  pafs  to  A,  even  without 
the  word  heirs,  72 

Where  there  is  a  general  truft  of  money 
for  a  fociety,  a  particular  member 
cannot  fet  olF  a  private  debt  againll  a 
Hi  are  he  may  be  entitled  to  on  a  con- 
tingency. 84 

Where  a  trudee  of  flock  or  annuities, 
takes  upon  him  to  transfer,  it  is  a 
breach  of  trull.  i2j 

Breach  of  trull  can  fall  only  on  the  perfo- 
nal  ellutc  of  a  tr uiiee.  1 19 


When  an  eftate  is  parchafed  In  the  name 
of  one  perfon,  and  the  money  is  paid 
by  another,  he  has  a  refulting  truft; 
or  where  it  is  declared  only  as  to  part, 
atid  nothing  faid  as  to  the  reft,  what 
remains  undifpofed  of,  refults  to  the 
heir  at  law.  Page  i  50 

Obfervations  upon  the  laft  mentioned 
cafe.  note  2.  1 50 

In  what  cafes  truftees  muft  take  a  fee  by 
implication.  note  4.  304 

If  a  hufband,  even  after  marriage,  con- 
veys his  wife's  fortune  to  a  truftee  foi' 
her  feparate  ufe,  and  the  truftee  is 
guilty  of  a  breach  of  truft,  this  court 
will  oblige  him  to  make  fatisfadion  to 
the  ceJIuy  que  truft.  243 

It  is  not  proper  to  dired  an  ifTue  to  try  a 
truft,  nor  is  there  any  inftance  of  its 
being  done  j  for  where  a  cafe  depend* 
upon  the  ftatute  of  frauds  and  perju- 
ries, it  is  incumbent  upon  this  court  to 
determine  it,  and  therefore  the  bill 
muft  be  difmilTed  as  to  any  relief  pray- 
ed. 364 

A  teftator  devifmg  an  eftate  to  petfons 
whom  he  names  truftees,  for  fuch  pur- 
pofes  as  they  or  the  major  part  of  them 
fhall  think  fit,  gives  no  benefit  to  them, 
but  is  an  authority  only,  by  appoint- 
ing a  quorum  out  of  the  truftees.  568 

The  cafe  of  Lord  Gkmrchy  and  Bo/ville, 
has  eftabliftied  a  diftindion  of  trufts 
executed  and  executory.  582 

A  truft  is,  where  there  is  fuch  a  conft- 
dence  between  parties,  that  no  adion 
will  lie,  but  is  a  cafe  merely  for  the 
confideraticn  of  equity.  612 

Where  executors  are  made  truftees,  they 
can  take  nothing  for  their  own  benefit, 
unlefs  it  be  particulary  given  to  them; 
nor,  as  they  have  no  ownerftiip,  can 
they  alter  the  intereft  of  the  cejiuy  que 
trujis.  643 

Crafts  foj  rafang  IDaiig^ters*  |5o:;= 
tions,  auu  ^a^ment  of  IDcbta.  See 
|J)ojtions  aut)  f^jobittons  foj  <Z\)\\* 
m-cn,  ^atisfaftion,  Contiujscut  13c* 
iuairtt)cr. 

JV.  L.  gave  A,  M  a  bond  for  3000  /.  and 
intereft,  in  1728,  and  in  1731  paid 
htr  100/.  in  1736  he  made  his  will, 
and  gave  all  his  lands  in  B.  for  a  term 
of  200  years,  upon  truft  to  raifc  and 
pay,  ic'.thin  tiuo  years  after  Jj'is  deaths 
to  A.  M,  tool,  and  alfo  deviled  oth.  r 
lands  to  the  fam*  truftee  for  300  )  esr?, 

-  ©II 
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kih  truft  to  pay  200/.  to  J.  M.  nvltbin 
me  year  after  his  deaths  the  execu.or  of 
L,  paid  fome  part  of  the  bond  to  A,  M. 
in  her  life-time ;  the  bill  prays,  that 
the  legacies  may  be  decreed  a  fatisfac- 
ii@n  of  the  bondy  and  that  her  execiitor 
may  refund  what  he  has  received  in 
part  paymenr  thereof :  The  Mafter  of 
the  Rolls  held  this  to  be  a  contingent  lega^- 
ty ;  for  if  the  legatee  had  died  before  the 
time  of  payment,  it  would  have  funk  in 
the  land,  and  that  the  rule  of  ademption 
not  exUndingfo  far  as  to  take  in  a  con 
tingent  legacy^  this  is  not  a  faiisfaBion  of 
the  bond,  Pdge  300 

There  is  no  manner  of  difference  between 
a  diredlion  to  truftees  to  pay,  and  a 
gift;  the  teftator  is  equally  a  donor  in 
both  cafes.  301 

One  devifes  his  lands  in  D.  to  A.  his  cou- 
iin,  an  infant,  at  2  i,  fubjeft  to  the  in- 
cumbrances thereoHj  and  ail  his  other 
lands  to  truftees,  to  pay  debts ;  Sir  Jo- 
feph  fekyll  directed  the  mortgage  on  y/.'s 
eftate  to  be  paid  ofF,  out  of  money  ari- 
iing  by  fale  of  the  truft  eftate,  though 
A,  by  bill  had  fubmitted  to  diicharge 
5t.  On  appeal  to  Lord  Chancellor 
King^  he  affirmed  the  decree.  438 

fiTrudees  fo?  i^referbCng  contingent 

A,  feifed  in  fee  of  feveral  manors,  lands, 
^c.  by  will  devifed  the  fame  to  IV,  S. 
and  others,  their  heirs  and  affigns,  on 
truft  out  of  the  rents  to  pay  his  debts, 
and  after  payment  thereof  he  devifed 
the  fame  eftates  to  three  of  the  trullee?, 
their  executors,  ^c.  for  506  years,  on 
truft  to  pay  his  legacies  and  200/,  a 
year  to  his  fifterfor  life;  and  aher  the 
determination  of  theeftate  for  years  he 
deviled  the  premiiTes  to  all  the  truftees 
in  truft  as  to  one  moiety,  to  the  ufe  of 
7'.  B,  for  life  without  impeachment  of 
wafte,  and  after  the  determination  of 
that  eftate,  to  the  truftees  for  lifeoiT.  B. 
to  preferve  contingent  remainders,  and 
after  his  deceafe  then  to  the  ufe  of  the 
heirs  of  the  body  of  7!  B.  and  for  want 
of  <^«ch  ilfuc,  then  to  Benjamin  Bagjha".u 
inlike  manner  as  he  hadi  before  devifed 
the  moiety  to  7".  B.  wiih  ihe  like  re- 
mainders to  other  of  his  nephews,  re- 
ihainder  to  the  tcftator's  own  right  heirs. 
"7'.  B,  died  without  ifliie,  and  Benjafnin 
Ba^JkaiVf  iiiun  luiicring  u  recovery  to. 


the  ufet)f  him  and  hishcli's  of  this  iftok- 
ty,  devifes  it  to  his  wife  the  plain tifF  iil 
fee,  and  dies  ;  the  defendant,  the  heir 
atla^v  of  A.  Vnd'HeA  that  Benjamin  Bag~ 
Jbaw  had  only  an  eftate  for  life,  that  his 
recovery  did  not  operate  to  afted  the 
remainder  in  fee  to  the  right  heirs  of  A, 
and  therefore  the  defendant  as  his  heir 
^as  become  intitled  to  the  eftate  inquef- 
tion .  The  Mafier  of  the  Rolls,  after  taking 
fome  time  to  confider  of  this  cafe^  declared 
it  was  his  opinion  that  the  devije  in  the 
will  of  A.  to  Benjamin  B<ngjhaw  *was  in 
tail,  and  that  he  took  fuch  ejlate  in  a  moie- 
ty of  the  premiffesy  and  cohfequently  th&- 
reco  iery  was  well  fuffered^  and  barred 
all  the  remainders.  Page  570' 

Eiiates  are  to  be  governed  by  the  fame 
rules  in  law  and  equity,  and  technical 
expreflions  there,  to  receive  the  fame 
interpretation  here.  574 

Lord  liardivickehtingof  opinion  that  B, 
B.  took  only  an  eitate  for  life,  he  re* 
veri'ed  the  decree  at  the  Rolls,  pro  tanto 
as  decreed  that  Benjamin  Bagjhaw  fiad 
an  eftate-tail.  577 

The  eftate  devifed  to  B.  B.  was  not  an  ufe 
execated,  bat  a  mere  truft  in  equity; 
and  the  whole  fee  being  dev-ifed  to  the 
truftees,  no  legal  fee  could  be  limited 
upon  it,  and  he  couid  take  no  legal 
eJlate.  ibidi 

B.  B.'s  recovery  was  bad,  for  he  could 
not  make  a  good  tenant  to  ihtpra^cipf, 
being  before  the  debis  were  paid,  an^ 
the  fee  devifed  to  the  truftees  was 
ended ;  and  v.  hatever  defeats  the  reco- 
very defeats  the  plaintiff's  title.  578 


taXcttcD  Wintered.    See  |^o?t^o^s  0? 

{ubCcQueut. 

QJMUEL  Parker  by  will  gives  3000  /* 
to  truftees  I0  be  placed  out  at  intereli 
or  on  a  purchafe  ;  and  then  to  permij 
his  wife  to  receive  the  intereft  during 
her  natural  life,  and  after  her  deceafe 
to  divide  the  whole  principal  with  all 
intereft  amongft  his  foiTr  children  (hare 
and  ftuire  aiike,  and  the  furvivors  of 
them,  but  not  before  /hey  attain  Zl,  or 
day  of  marriage.  I  23 

Conjiame,  one  6t  the  four  children,  attain- 
ed 22,  but  died  in  the  life  time  of  the 
inotiier,  fo  that  the  divifion  of  the 

^000  /e 
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^ooo  lt  cobld  not  be  made  till  after  her 
death  i  the  truftees  laid  out  the  greateft 
part  of  the  money  in  the  purchafe  of 
freehold  and  copyhold,  and  lent  ano- 
ther part  on  bond.;  the  court  held  this 
was  a  vefled  interell  in  Conftance,  and 
that  furvl-uors  meant  fuch  as  (hould  be 
living  at  the  death  of  the  child  before 
21,  and  not  fuch  as  were  living  at  the 
death  of  the  mother:  And  that  the  re- 
prefentative  of  Confiance  is  intitled 
to  a  fourth  of  the  bond,  and  a  fourth 
in  the  whole  in  government  fecurities, 
and  which  has  not  been  invefted  in 
land.  Page  123 

9' homas  Co«</(?«  by  his  vvill  gives  to  each  of 
bis  two  daughters  //rti/^(f//^  and  Diana 
!ooo  7.  to  be  railed  and  paid  to  them 
immediately  ;u'ter  the  deceafe  of  his 
wife,  or  out  of  the  rents,  SsT'r.  of  his  ma- 
nors, £s/r.  in  Torkjhiret  or  by  fale  or 
mortgage  with  interell  after  the  rate  of 
6/,  per  cent,  from  the  deceafe  of  my  wife 
until  the  faid  fums  fliall  be  duly  paid 
to  my  daughters,  or  their  refpeSiive execu- 

■  torSt  adminiftrators  of  affgns ;  and  in 
cafe  either  of  his  faid  daughters  died 
before  him,  then  the  furvivor,  her  exe- 
cutors, S3\-.  was  to  receive  all  the  fums 
b<"fore  devifed  out  of  the  faid  lands  to 
beraifed,  and  the  part  of  the  daughter 
fo  dying  fhall  not  ceafe  or  fink  into  the 
etlate  for  the  benefit  of  my  heir,  but 
flull  remain  and  be  raifed  for  the 
benefit  of  my  (urviving  daughter.-  127 

The  tetlator  died,  and  left  one  fon  and 
two  daughters  Isabella  2irk{  Diana:  af- 
ter his  death  Diana  married  Sir  William 
Lozuther^  and  died  m  1736.  Jnn  the 
mother  died  in  the  year  following ; 
the  hufoand  brings  the  bill  to  have  the 
fun*  of  1000/.  raifed  out  of  the  eftate 
charged  ;  Lord  Hardioicke -zvas  of  opt7iion 
the  1000/.  ought  to  be  raifed.  ibid, 

Ke  faid,  it  has  been  determined  where  a 
legacy  upon  land  depends  on  two  con- 
tingencies, though  one  of  them  doth 
Eot  happen,  the  legacy  fhall  be  raifed. 

128 

Where  the  poftponing  the  time  of  pay- 
ment of  a  legacy  has  been  owing  to  the 
circumflance  of  the  teliator'sercate,and 
not  to  the  circumftancesof  the  legatees, 
that  is  not  io  lirong  a  cafe  for  a  lega- 
cy's finking  into  the  eftatc,  as  v/here 
the  pollpoiung  the  payment  ofil  has  ap- 


peared to  have  arifea  from  circumllan- 
ccs  on  the  part  of  the  legatee.  /*.  128 

An  inference,  his  Lordlhip  faid,  may  be 

;  drawn  in  the  plaintiff's  favou r,  from  the 
direfliort  that  the  legacy  (hall  be  paid 
to  the  daughters, or  their  refpe^ive  tx^ 
editors ,  admini/irators  and  ajjlgns.  ibid* 

The  claufe  on  which  Lord  Hardwicke 
principally  founded  his  opinion,  was, 
the  diredlion  that  if  one  daughter  died 
before  him,  her  part  fhould  not  fink 
into  the  eftatc.  129 

Upon  the  rehearing  of  this  caufe  Lord 
Htirdzvicke  faid  he  had  no  doubt  at  the 
firft  hearing,  and  thought  there  was  as 
little  doubt  for  it  here  as  in  any  cafe. 

13* 

Had  the  father  entred  into  a  bond  to  pay 
1000/.  to  his  daughter  after  his  wife's 
death,  it  would  have  been  forfeited  if 
the  executor  had  refufed  to  pay.  When 
no  time  of  payment  is  fixed,  a  legacy 
in  general  is  held  to  be  paid  immedi- 
ately, unlefs  the  end  for  which  it  was 
given  ceafed.  133 

The  poftponing  of  the  payment  here  was 
only  for  the  convenience  of  the  eftate, 
becaufe  the  fon  would  have  been  hurt 
if  raifed  before  his  mother's  jointure 
fell  in.  ibid. 

Under  marriage-articles  2000  /.  part  of 
^3000/.  veiled  in  truftees,  was  amongll 
other  cruils  direded  to  be  paid  to  fuch 
fon  as  ftiall  live  to  attain  the  age  of  21, 
when  and  at  fuch  time  as  he  ihali  have 
attained  the  age  of  23  ;  the  eldeft  foa 
attained  his  age  of  21,  but  died  before 
23.  Lord  Hard'wicke  held,  that  the 
fon  became  abfolutely  intitled  to  the 
money,  and  the  time  of  payment  only 
was  poftponed  to  the  age  of  23.  185 

^oluutart?.   See  ;^rattD,  Jlir.pli'catfort. 

t  ■ 

^U.    See  Crutl. 

Copyhold  eftates  not  within  the  ftatute 
of  ufes.  note  2.  loi 

Natural  love  and  afFedlion  is  very  fufii- 
cient  to  create  a  ufe,  and  will  amount 
to  a  covenant  to  ftand  ieifed  though  no 
other  confideration  appear. 

Ufes  were  introduced  during  the  conceits 
between  the  two  houfes  of  I'ork  and 
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hancaftcr  to  avoid  forfeitures,  and  were 
exadtly  the  fame  with  what  trnfts  are 
now.  Page  150 

A  devife  to  A.  and  fuch  ufes  as  he  fhall 
appoint,  was  good  bxefor*  the  ftatute 
of  ufes;  for  when  he  appoints,  the 
cefiuy  que  truft  is  in  by  the  feoiFor,  and 
Dot  by  the  appointer.  568 

The  ftatute  of  ufes  has  executed  the  legal 
cftate,  and  joined  it  to  the  ufe:  and 
the  legal  eftate  therefore  mull  want  to 
be  executed  by  a  conveyance  to  make 
it  a  trull  in  equity.  583 

On  a  bill  to  fet  afide  an  ufurlous  con- 
trails a  defendant  may  demur  to  the 
difcovery  of  what  intereft  he  agreed  to 
take,  for  that  he  cannot  fet  this  forth 
without  difclofmg  the  very  intereft  he 
has  taken.  393 


J2!arD    See  (I&uaiDfan,  ;^amage. 

""^TO  cafe  calls  more  for  the  interpo- 
fition  of  the  legiflature,  than  the 
marrying  a  ward  without  the  leave  of 
this  court.  157 

The  giving  away  a  woman  at  her  mar- 
riage, as  the  father,  though  not  an  ef- 
fential  thing,  yet  is  a  ceremony  al- 
ways required,  and  therefore  Lord 
Uordivieke  committed  the  perfon  who 
did  it.  158 

To  make  perfons  liable  to  a  contempt 
for  fuch  a  marriage,  they  mull  be  con- 
cerned in  the  original  contrivance,  and 
be  apprized  of  the  infant's  being  a 
ward  of  the  court.  ibid. 

*riie  clergyman  not  appearing  tobe  con- 
ccrned  in  the  defign  of  doing  this 
wrongful  ad,  was  not  guilty  of  a  con- 
tempt of  the  court.  159 

His  Lordlhip  ordered  the  licence  to  be 
Jeft  in  the  regifter's  hands,  that  re- 
ioun'e  might  be  had  to  it  if  occafion. 

ihtd. 


tJtatte.  Seed'tnbcv,  Klnfant. 

ft  is  not  necelT^ry  to  flay  ull  wafte  15  ac- 
~  fually.-committed  where  the  ir.rention 
appears,  and  the  defendant  by  his  an 
Iwer  niifti  ou  hii  fight  to  do  it.     i  S3 


Though  no  proof  appears  of  wafle,  ye^ 
if  the  tena' t  for  life  iniifts  on  a  rigk 
to  do  it,  and  it  is  proved  that  he  has 
none,  the  owner  of  the  reverfioh  may 
have  an  injundion.  ^^g(^  1^3 

A  tenant  for  life  though  without  impeach- 
ment of  wafte,  (hall  be  obliged  to  keep 
tenants*  houfes  in  repair,  unlefs  the 
charge  is  excefTive,  and  ihali  not  fufFer 
them  to  run  to  ruin.  3830 

SKi'll  ant)  Ceftament.  See  (lEttatcs, 
Cbati'tr  ant)  Cl)atitable  ^fe/af,  Co- 

tlon  cf  ?0o?B05^o?tgagCj  |Dolooer, 
ifeing,  Statute  of  J^raatJS  ant)  ^Ser-* 
Junes,  execute?,  Spiritual  Comt, 
:fraut)5   JDccree,  l^nnuitp,  ^eir. 

Though  a  feme  covert  has  a  power  to 
difpofe  of  a  fum  by  a  writing  purport- 
ing to  be  a  will,  that  does  not  give  it 
the  authority  of  one  in  the  ecclefiafti- 
cal  court,  but  the  hulband  mud  be  ex- 
amined to  his  confent,  before  it  can 
be  proved.  49 

Where  a  probate  differs  from  an  original 
will,  there  mull  be  an  application  to 
the  fpiritual  court  to  amend. 

Where  a  will  is  to  be  eftablifhed,  the  tef- 
tator  muft  be  proved  to  be  of  a  fou^nd 
and  difpofing  mind,  elp^cially  where 
there  are  infants  in  the  cafe.  56 

If  a  man  leave  20  feveral  papers  behind 
him  executed  at  different  times,  in  re-* 
fpedl  to  pf  rfonal  eliate,  they  lhall  all 
be  taken  as  one  will,  and  fo  conftrued, 
that  all  may  anfwer  the  tellator's  in- 
tention. 87 

The  coort  cannot  declare  a  will  well 
proved,  where  an  heir  at  law  is  not  to 
be  found.  1 20 

A  will  is  ambulatory  till  a  teftator's 
death,  nor  till  then  can  money  dired- 
ed  to  be  laid  out  in  land  be  confidered 
as  land.  167 

A  uill  executed  firft  in 'the  prefence  of 
two  witnefTes,  afterwards  the  teftatrix 
faid,  this  is  my  will,  in  the  prefence  of 
a  third,  but  did  not  put  her  feal,  nor 
did  Hie  fiy,  her  name  was  of  her  own 
hand- writing.  Lord  HardvAike  gave 
no  abfolute  opinion,  but  was  inclined 
to  ihitik,  this  was  a  void  will,  becaufe 
not  exaclly  conformable  to  the  eere- 
monirs  required  by  the  llatute  uf  frauds 

and 
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and  periuries,  unlefs  it  had  been  re- 
fealed  by  ihe  teftatrix  in  tlie  prefence 
of  the  third  witnefs,  and  unlefs  Ihe  had 
declared  it  to  be  her  hand-writing. 

Page  176 

Sealing  her  will  without  figning  in  the 
prefence  of  this  witnefs,  he  feemed  to 
think  would  have  been  fufiicient  to 
make  it  a  good  will ;  but  faid  it  was 
a  point  proper  to  be  determined  at 
law.  ihiJ. 

A  telUtor  fignedand  executed  his  will  in 
December  1735,  in  the  prefence  of  two 
witneffes ;  af  terwards  in  the  year  1739, 
he  with  his  pen  went  over  his  name  in 
the  prefence  of  a  third  wicnefs,  who 
fubfcribed  his  name  in  the  teftator's 
prefence,  and  at  his  requeft  ;  this  was 
Held  by  the  court  of  king's  bench  in 
the  cafe  of  Jones  and  Lake^  February  i , 
1742,  to  be  a  due  execution  of  the 
will  under  the  rtatute  of  frauds  and 
perjuries,  for  there  being  the  oath  of 
three  attefting  witneffes,  it  is  the  de- 
gree of  evidence  required  by  the  fta- 
tute,  and  the  fame  credit  ought  to  be 
given  to  three  perfons  at  different 
times,  as  at  the  fame  time.  See  the 
vote  at  the  hottom  of  Page  1 76  and  1 77 

^  fraud  in  procuring  a  will  cannot  be 
determined  here,  but  muft  be  decided 
by  a  trial  at  law.  424 

The  intent  of  a  teftator  in  a  will  mull  oe 
confident  with  the  rules  of  law,  and  in 
many  cafes  his  intent  has  been  reftrain 
ed  ;  as  where  he  has  attempted  a  per- 
petuity, or  to  reftrain  a  tenant  in  tail 
from  alienation.  575 

Mo  perfoo  can  take  by  a  will,  ;|nd  at  the 
fame  time  do  any  thing  Lftat  lhall  de  ■ 
llroy  the  will.  629 

Jgcbocation  of  a  llXilX.    See  i^featutc 

A  demifeof  a  leafe  for  yeafs  to  the  fame 
perlon  to  whom  the  fee  is  devifed,  and 
which  cominences  in  the  life  of  the 
devifor,  is  no  revocation  of  the  fee. 

.       '         72.  H7 
^.  G.  by  his  will  devifes  to  his  nephew 
R.  E.  all  his  dividends  011  his  South  jea 
annuities,  and  aftervyards  by  a  codicil 
,    gives  his  niece  Margaret  Stone  20 1,  a 
vear  for  her  life,  to  be  paid  out  . of  his 
South y^^z  annuities.    This  is  not  a  re- 
yocation  in  toto,  but  both  devifes  may 
'  ,^'|U^d  cohfiflently  together,  §^ 


R  B.  gives  to  Elizabeth  Brudenell  800 
to  be  laid  out  for  the  adv-mtagc  of  hcr- 
felf  during  life,  and  afterwards  to  her 
children,  and  to  M.  L.  400  /.  to  be  laid 
out  in  the  fame  manner,  and  to  tho 
fame  purpt^fe  as  Mrs.  Brudenell*^  and 
the  remainder  of  his  eftate  in  N,  and 
D.  and  all  his  freehold  and  perfonal 
eftate  whatfoever,  after  payment  of 
debts,  to  his  briother  S.  B,    Page  268 

By  a  fecond  will,  he  gives  to  M.  L.  100/. 
and  to  Mrt,.  BruJenell ^ool.  and  the  re^ 
fidue  of  his  eftate  real  and  perfonal  to 
S.  B  ibid. 

The  firft  will  was  executed  by  the  tefta- 
tor in  the  prefence  of  three  witneffes, 
and  in  every  refpeft  according  to  tho 
ftatute  of  frauds  and  perjuries.  ibid. 

There  were  no  witneffes  to  the  fecond, 
but  the  whole  was  written  with  the  tef- 
tator's own  hand.  269 

In  a  letter  direded  to  S.  B.  the  teftator 
recommends  Mn.Brudenell  lo  his  kind- 
nefs,  and  gives  to  his  jjodchiid  200/. 
and  if  dead  to  Mrs.  Br udenelPs  eldeft 
fon,  which  hr  defires  only  xn  cafe  5".  B. 
makes  ufe  of  the  laft  will.  ibid, 

Mrs.  Brudefiell  hroaghi  a  bill  to  have  the 
legacies  left  to  her  raifed  out  of  the 
teftator's  real  eftate;  the  queftions 
were,  whether  the  legacies  given  under 
the  firft  will  were  a  charge  upon  the 
real  eftate,  and  whether  revoked  by 
the  fecond  ?  y^/^. 

Lord  Hardwicke  decreed  only  the  lejfer  fums 
to  be  raifed  out  of  the  real  ejiate  of  the- 
teflator.  274 

The  fmaller  fuijis  given  here  under  the 
fecond  will,  are  but  a  leffening  of  the 
quantum  of  the  money  given  by  the  for- 
mer, and  are  only  new-modelled  or 
qualified,  and  equally  a  charge  on  the 
real  eftate. 

The  rule  is  the  fame  as  to  revocations  of 
a  devi(e  of  lands,  and  a  revocation  of 
a  fum  of  money  charged  on  lands,  they 
muft  be  revoked  ii>  the  fame  manner. 

272 

Befides  exprefs  revocations  there  are  vir- 
tual ones,  ever  fince  the  making  of  the 
ftatute;  as  by  extinguifhing  or  deftroy- 
ing  the  thing  deviled,  ana  where  that 
is  done  by  the  teftator  in  his  life-time, 
it  muft  prevail.  H^i^^ 

Suppofe  a  will  is  made  according  to  form, 
and  aUerwards  the  lands  folsl  by  the 
teftator  which  be  had  devifed,  though 
;iie  lorAi  Qf  revQcation       ^Utute  of 

frauds 
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frauds  prefcnbe4  is  not  purfucd,yet  it! 
is  a  virtual  revocation.  P<^ge  272 
A  feofrraent  to  the  ufe  of  a  teftator  and 
his  heirs,  is  a  revocation ;  if  a  maa 
charges  his  lands  with  a  debt,  and  af- 
terwards pays  that  debt,  it  is  extinft, 
though  there  is  no  formal  revocation. 

Lands  charged  with  a  portion  by  a  will, 
and  the  fame  given  by  a  tcftator  in  his 
life- time  ;  this  is  a  virtual  revocation 
of  the  charge,  though  the^re  is  no  ac- 
'  tual  one.  iUd* 

Jn  all  cafes  where  a  man  gives  a  perfonal 
legacy  charged  on  real  eftate,  and  the 
•  will  is  revoked,  the  legacies  are  gone  ; 
■  for  where  the  land  is  meant  only  as  a 
collateral  fecurity,  if  the  thing  fecureci 
be  taken  away,  the  fecurity  itfeif  can- 
not fubfift.  ibid. 

Where  the  fame  thing  is  given  in  a  will 
to  two  diiFerent  perfons.  Lord  Coke  faid 
the  latter  words  fliall  revoke  the  for- 
mer ;  but  in  Ploivdm,  in  the  cafe  of 
Parajnore  and  Tardley,  it  was  held  they 
lhall  take  as  joint-tenants  ;  but  Lord 
Harduciekt  faid,  he  rather  inclined  to 
Lord  Coi/s  opinion.  374 

Where  a  man  gives  a  horfe  to  A.  in  the 
£rft  part  of  a  will,  and  in  the  latter 
^nd  the  fame  horfe  to  5.  it  is  a  revo- 
cation: and  Sufinburne  i$  tniftaken  in 
point  of  law,  in  faying  tjfvey  lhall  take 
as  ioint-tenants.  375 

^  teltator  w^io  had  a  I?afehold  ellate  de- 

'  vif*s  it,  and  afterwards  purchafes  the 
reverfion  in  fee  ;  this  is  a  revocation 
of  a  will  pro  tanto,  and  the  ellfttc  de- 
fccnds  upon  his  heir  at  law.  425 

^he  rule  of  revocation  of  ^ills  is  the  fame 
in  equity  as  at  law.  598 

Though  a  feoffment  be  to  the  fame  ufes 
with  thofc  in  a  precedent  v/ill,  yet  it 
is    revocatiot^.  '  iifid. 

prvife,  TXcvifee.    See^fTe^S,  f^VUft  fo? 

rntttn^  ^ojtious,  Ciufteec  ant| 
^avmcnt  of  3bebt0  under  Crull  and 
l^ei'r  under  fl^attcts  coutroDevtct) 
b^itDceu  tl)e  l^ei'r,  C)cecutoj  antj 
fecljffcc,  (Huact)  3!nterea,  Cypoa- 
tfon  of  ^ao?t>P5  e%He  f^?  ffeav«. 

p.  L.  by  her  will  gives  the  refidueof  her 
.  ftoci-:  in  trade  in  trull  for  the  feparate 
ufe  of  her  daughter,  and  appoints  her 
•xecutrix,  but  makes  no  difpofition  of 
:hc  furplus  ;  this  is  not  a  legacy,  bu: 


an  exception  out-  of  tKe  ^otM^^t  it^- 
tatrix  had  given  to  her  fon,  and  does 
not  exclude  the  daughter  from  the  fui-- 
plus.-  /  ^  V  i'^MS 
A  devifee  for  life  of  goods  muft  fign 
an  inventory,  to  be  depofited  with  the 
matter  for  the  benefit  of  all  parties. 

A  devife  in  exprefs  words  is  not  extended 
by  fubfequent  general  ones.  113 

Money  will  not  pafs  by  a  devife  of  all 
goods  and  things  of  every  kind,  where 
the  devifee  has  a  money  legacy  at  the 
outfet  of  the  will,  ihid. 

A  devife  cannot  relate  to  a  child  who  was 
not  in  ejje  till  many  years  after  a  telta- 
tor*s  death.  122.  fee  note  2 

A  devife  from  a  hufband  to  a  wife  of  the 
ufe  of  ail  houfehold  goods  for  life  or 
widowhood,  in  titles  her  to  ufe  them 
any  where,  or  even  to  let  them  out  to 
hire.  217 

J.  R.  by  his  will  fays,  I  give  to  my  dear 
wife  all  my  houfehold  goods,  furni- 
ture, plate,  linen  and  china  in  my  houfe 
at  E.  wherein  I  now  dwell,  or  to  the 
faid  houfe  belonging  ;  and  alfo  the 
faid  houfe,  gardens,  field  and  land 
thereto  belonging,  fo  long  as  fhe  con- 
tinues my  widow,  and  no  longer; 
And  I  likewife  give  her  my  jewels, 
coach,  chariot  and  coach-horfes  ;  the 
queftion  was  whether  the  words,  fo 
long  as  my  wife  continues  a  toido^w.,  and 
no  longer,  zre  to  be  confined  to  the 
tellator*s  houfe  at  £.  or  to  be  extended 
to  the  whole  that  was  devifed  to  her : 
Lord  Hardivich  held  that  the  houfe' 
hold  goods ^  furniture^  plate^  lintn  and 
china  were  put  under  the  fame  refiridion 
as  the  houfe  itfeif ;  but  that  ihejeioeh, 
coach^  chariot  and  coach  borfes^  were 
the  ^ife*s  abfolute property »  321 

The  putting  limiting  word«  in  the  firft  or 
laft  part  of  a  fen tencc  makes  no  dif- 
ference as  to  the  conftrudlion.  323 

A  teftator  may  give  one  thing  to  a  perfon 
for  life,  together  with  an  absolute  pro- 
perty in  another,  unlefs  the  latter 
Ihould  be  appurtenant  to  the  thing 
before  given,  ibid. 

A  teftator  gives  to  Junius  Merfon  all  his 
lands,  tenements  and  melluages  what- 
foever,  after  debts  and  legacies  paid, 
and  fu^i'wal  expcnces  are  difcharged  : 
The  debts  being  charged  only  contin- 
gently on  the  real,  if  the  perfonal  eftat§ 
ihould  be  de^cient,  the  Mailer  of  the 
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Rolls  held,  the  plaintiff  has  only  an 
.ellate  for  life.  Page  341 

|t  has  be«n  held,  where  there  has  been  a 
devife  of  an  eftate  to  at  the  begin- 
ning and  to  ^.  at  the  end  of  a  wiii, 
they  fliall  take  as  joint-tenants.  373 

tord  Nottingham  firft  determined  in  fa- 
vour of  a  hieres  faStus^  ihat  perfonal 
alTets  (hould  be  applied  in  exoneration, 
but  then  he  was  a  h(^res  fa^us  of  the 
vyhole  real  eftate.  436 

pGckky  vcri'Ms  Pockley  was  the  firft  inltance, 
where  it  was  determined  in  favour  of 
a  devifee  of  part  of  the  eftate  only  ; 
and  Lord  Nottingham'* s  opinion  ha^ 
been  followed  ever  fince.  ib'd 

Jf  a  teftator  devifes  all  his  eftates  to  A, 
and  has  only  leafehold,  they  will  pafs. 

45 1 

\i  a  man  hath  lands  in  fee  and  for  years, 
and  devifeth  all  his  lands,  the'  fee- 
fimple  pafs  only;  and  if  he  hath  a  leafe 
for  years,  and  no  fee  limple,  the  leafe 
for  years  pafteth;  for  otherwife  the 
will  would  be  void.  ihid 

^  trial  at  lawdireded  on  this  iflue,  whe- 
ther the  teftator  had  both  freehold 
^nd  leafehold^  and  in  the  fan^e  parifh. 

ihtd. 

\    W^itmU    See  CUiteitCC,  Coft^,  IDe 
fjofiti'ong,  iFrauD,  JBnfant,  Coio* 
nice,  ^^amiuatioix,  &c. 

A  witnefs,  if  interefted  muft  produce  a 
releafe,  before  he  can  be  an  evidence 

If  a  plaintiff  examines  only  aa  to  one 
point,  the  defendant  may  crois  exa- 
mine CO  the  fame,  hat  cannot  nake 
life  of  fuch  witnefs  to  prove  a  differ- 
ent fad.  44 

The  rules  of  evidence  in  this  court  as  to 
'  witnefles,  are  exadly  the  fame  as  at 
law.         '  '     '  48 

Where  a  witnefi  is  dead,  who  attefted  a 
deed,  ybq  muft  prove  him  to  be  lo 

ihia. 

li'i^here  an  attefting  witnefs  has  lived  a- 
•    broad,  a  ftri^  proof  of  his  death  is  re- 
quired ;  otherwife  where  he  has  lived 
conftantly  in  Eng/andy  for  in  fuch  a 
cafe,  the  court  will  not  expe^l  a  certi- 
ficate of  his  funeral  ftiould  be  produ- 
ced, iliid. 
Where  a  witnefs  is  under  a  neceffity  of 
'e.^cu|pating  i^ef  own  behaviour  firft;, 


no  regard  ought  to  be  paid  to  her  evi- 
dence again  ft  the  conduct  of  others. 

Page  g  J 

At  law,  where  a  perfon  has  granted  and 
conveyed,  the  very  words  gra»/  and 
con  cry  imply  a  warranty  on  the  part  of 
the  grantor,  and  he  cannot  be  examin- 
ed as  a  witnefs  to  over. urn  and  inva- 
lidate iihe;  right  and  title  granted  by 
the  deed.  228 

At  law  no  defendant  can  be  examined  as 
a  witnefs;  but  in  ♦•qjity,  a  perfoa 
made  a  defendant  for  form  fakp,  may 
bf;  examined  in  a  caufif,  faving  jafl 
ex  epcions  229 

A  truftee,  though  merely  nominal  can- 
noc  b"  examined  at  law,  but  he  clear- 
ly may  in  equi^y  z^/^/. 

The  Attorney  General  muft  enter  a  noli 
profequi  ag  iinft  a  defendant,  before  he 
cau  ae  admitted  as  a  wivnefs,  even  in. 
the  cafe  of  the  king.  ihid^ 

|t  is  in  pai  uoular  inftances  only,  where 
fraud  is  ciiarged  by  a  bill,  or  in  cafes 
of  truft,  chat  this  court  does  not  con- 
fine itfeif  within  fuch  ftrid  rules  as 
they  do  at  law,  but  in  general,  the. 
rules  of  evidence  here  and  at  law  da 
not  differ.  ihid» 

The  fdtisfadion  formerly  for  the  non- 
appearance of  a  witnefs  was  by  a^Ction 
only,  but  notv  the  courts  of  law  grant 
an  attachment  againft  him.  593 

The  father  of  H.  the  plaintiff  in  the  ori- 
ginal caufe,""  examined  H.  to  the  me« 
riti;  afterhis  father's  death,  he  brought 
a  bill  of  revivor,  and  became  a  party 
interefted  ;  this  does  not  difquaiify 
him  from  bein^  an  evidencc^;^ 

ca|o?D0«  See  CjepoOftfon  of  52Io?t>s, 
aao  Cftatcs,  under  iLimitatton  of 
Ccrms  fo^  Peats,  IDccDis,  3iUe«- 
ti'oti,  CoiiOition,  Coutuigent  ISc* 
maiulser, 

J.  C.  feifed  of  feveral  freehold  lands,  and 
pofTefTed  of  feveral  leafehold,  devifet^ 
to  his  wife,  for  life,  all  his  eftate  iii 
London,  and  after  her  death,  .he  be- 
queathed the  aforementioned  eftates  to 
his  daughter  A~  C.  and  her  heirs  ;  and 
to  his  wife  gave  all  his  goods,  catiels 
and  chattels,  and  made  her  fole  exe- 
cutrix ;  Ihe  married  again,  and  had 
the  plaintift*  by  her  fecond  hufband, 
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who  infifle^,  that  by  the  devife  to  his 
mother  of  the  refidue,  the  Jeafehold 
lands  pafTed.  Lord  Hardwicke  think- 
ing  it  very  material,  nvhether  all  the 
freehold  lands  ivere  comprized  in  the  tef- 
tutor's  marriage  fettlement,  directed  a 
trial  at  law  to  a/certain  the  fa£l^  P.  450 

Words  that  art  doubtful,  and  afford  im- 
plication only,  are  not  to  be  attended 
towh^re  the  teftator  has  expreffed  him- 
felf  in  legal  w6rds.  576 

Thewords  withoutimpeachment  of  watte 
do  not  give  a  power  inconfiftent  with 
an  eftate-tail,  or  at  leaft  will  not  defeat 
it.  .     '     '  iipid 

Peparting  from  ftrid  words  has  produ- 
ced fuch  uncertainty,  that  it  ib.co  be 
wifhed  they  had  been  lelt  to  legal  con 
ftrudion.  577 

Where  a  teftator*s  intent  appears  plain,* 
this  court  will  help  an  unapt  expref- 
fion,  by  making  the  words,  heirs  of 
the  body,  words  of  purchafe.  *  580 

fleirs  of  the  body  have  at  law  been  con- 
fidered  as  words  of  purchafe,  even  in 
a  deed.  ibid. 

On  the  conftrufiion  of  Serjeant  May?iard*s 
will,  the  words  heirs  of  the  body  were 
held  to  be  in  the  fenfe  of  the  firtt  and 
every  other  fon.  582 

It  is  eitablifhed,  that  in  a  will,  the  word 
ijjue  is  as  itrong  as  the  word  heirs. 

ibid. 

.  I>Totwithflanding  all  the  parties  are  vo- 
lunteers under  a  will,  it  is  not  necef- 
fary  the  words  muft  be  taken  as  they 
are,  but  in  many  cafes  may  be  varied. 

ibid. 

fCtrit.  See  ^jOCef0,  and  Ne  Exeat  Reg- 
710,  Certiorari, 

The  court  will  not,  on  motion,  lijper- 
fede  a  writ  of  replevin,  unlefs  there  is 
a  fraudulent  ufe  made  of  it.  237 

After  a  writ  has  once  ifTued  here  it  is  de 
officio,  and  this  court  has  nothing  fur- 
ther to  do  in  it»  ibjd. 

Ciin't  of  ^ci'rc  ifaeuig. 

Upon  a  Sciie  facias  taken  out  on  a  judg- 
ment; a  defendant  fhail  infill  only  on 
what  he  might  have  done  at  the  hear- 


ing of  the  original  caufe.  Page ^6$ 
The  rule  in  equity  is  the  fame,  with  this 
difference  only,  that  if  any  thing  new 
has  happened  fince  the  hearing,  the 
defendant  may  avail  himfelf  of  it. 

ibid, 

t>ounger  CfeilDjen.  See  ^^oiti'on. 

By  articles  on  the  marriage  of  the  .plain- 
tiff's father  and.  mother,  her  grand- 
father was  to  pay  to  a  truilee  loool. 
and  to  fecure  to  him  300/  on  bond, 
to  be  laid  out  in  the  purchafe  of  South- 
fea  annuities,  in.  truft,  af  er  the  death 
of  the  furvivor  of  hufband  and  wife, 
if  they  have  a  fon,  or  one  or  mor^  young" 
er  children^  Jons .  or  daughters^  to  pay 
the  principal  fums  to  fucb younger  chiU 
dreHy  if  but  one,  and  if  more  than  one, 
equally  to  be.  divided  between  them ; 
and  F.  the  fitter  of  the  plaintiff's 
grandfather,  by  indentures  of  leafe 
and  releafe,  -xl"afed  the  fame  day  with 
the  articles,  conveyed  two  freehold 
houfes  to  the  ufe  of  herfelf  for  life,  to 
the  plaintiff's  mother  for  life,  then  to 
her  younger  child  or  children  in  tail  ge- 
neral^ remainder  to  the  mother  in  tail ; 
the  father  and  mother  are  dead,  and 
left  the  plaintiff,  their  daughter  and 
eldeft  child,  and  alfo  a  fon;  a  bill 
was  brought  by  the  daughter,  to  have 
a  maintenance  out  of  the  1000/.  and 
300/.  and  the  rents  of  the  freehold 
houfes,  and  to  have  both  transferred 
to  her  when  Ihe  comes  of  age;  the 
quettion  was,  whether  the  plaintiff,  as 
file  is  the  eldett  child  of  the  marriage, 
can  take.  456 

Lord  Hardivicke  held,  the  plaintiff  was* 
intitled  to  the  loco/  and  300/.  and 
the  two  freehold  houfes,  under  a  trutt 
in  marriage  articles  ;  for  an  cider 
daughter,  where  there  is  a  fon,  is  ac- 
counted a  younger  child.  ibid. 

In  an  ejedment,  the  plaintiff  could  not 
have  recovered  ;  for  being  the  eldett, 
fhe  would  not  at  law  be  conftrued  a 
younger  child ;  but  in  this  court,  as 
the  articles  are  executory,  they  muft 
be  carried  into  execution,  agreeable  to 
the  intention  of  the  parties.  45^ 
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